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Author’s Preface

} I AHIS book deals only with the tenure of agricultural lands

in the Colonies. No attempt has been made to describe

the conditions of urban tenure. Moreover, the study is
confined to certain selected Colonies, since any attempt to cover all
the Colonies would require many books.

It would be impossible to exaggerate the importance of the sub-
ject of land tenure in the Colonies. In the industrialized,civiljzations -
of the West the people have many sources of income, but in the
British Colonies land is, for the most part, the only form of capital
and its exploitation the only means of livelihood. Such manu-
facturing industries as exist are almost solely concerned with the
products of agriculture. Land therefore has something of a sacred
character and rights over land are more jegJously treasured than any
other form of rights. )

Until recently the vast majority of the Colonial peoples have
practised a subsistence system of agriculture. They have grown all
that they required. And so they have remained owners of the land
and kept themselves free from the booms and depressions of world
trade. But their standards of living have remained correspondingly
low. If these are to be raised, as raised they must be, then com-
mercial crops must be grown for export, and self-subsistence
economies replaced by those of a wider kind This has already
happened in many territories, and the rate of progress has been
enormously increased by the requirements of the war.. New types
of crops and new methods of agriculture are transforming the
systems of tenure; land is being commercialized ; the basis of hold-
ing land is changing from one of community and custom to one of
individualism and contract; wealthy native capitalists are appeary
ing; dgricultural debt is already in full swing, and many peasants
are becoming labourers on lands which were once theiwr own.

In some territories the legal status of the Colonial governments
regarding land has enabled them to assume the réle of landlord and
engage in extensive schemes of long-range planning, but in others
their powers of control have been strictly limited by the vested
interests of the local political authorities or the heads of kinship
groups. In others again the situation may be complicated by the
démands of different racial groups, as for example in East Africa
where there are the competing claims of Europeans, Negroes, Arabs
and Indians, or in Malaya those of Europeans, Malays and Chinese.

It is clear then that the problems of land in the Colonies are many
and that they are complex and pressing. The local or Native Auth-

orities who are faced with the difficulties of adjusting their land

A\
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vi AUTHOR’S PREFACE

systems to +he new conditions have a right to lool‘c for gtﬁdance and
assistance from the British Adminustrations There is a meed in
-many territories for much more knowledge of the indigenous sys-
tems of tenure and of the changes they are undergoing; for more
posttive policies in the planning of land use; for the preservation and
if possible the extension of community rights; for greater control
over sale and mortgage; for the establishment of suitable systems of
agricultural credit; for greater protection of tenants and the exten-
sion of the principle of compensation for unexhausted improve-
mentsrandfor the general building-up of a tradition of good hus-
bandry which will prevent the present occupiers from attempting
to exploit their trust. ‘
In its original form this book consisted of a series of memoranda
written between 1941 and 1943 for the information of a Colonial
Office committee on post-wai problems of which Lord Hailey was
the chairman. Loid Pailey suggested that if these memoranda
were recast and enlarged they might prove of use to Colonial govern-
ments, since they had brought together a great deal of widely scat-
tered informiation, Colonial goveinments have no readily accessible
means of ascertaining each others’ problems tegarding land and in
the Colonial Office itsclf there is no machinery for the pooling of
information. Steps are now bemng taken to remedy this defect and
if this book should contribute towards this end and lead eventually
to other more comprehensive and authoritative works it will have
served a useful purpose. At the same time it 1s hoped that the book
may be of use outside official circles; to students of agriculture, law,
economics, and sociology, as well as to others who are interested in
the general welfare of the peoples of the Colonial Empiie. 1t should
be clearly understood, however, that the views expressed in this
study are not those of the Colonial Office, unless the contrary has
"been made clear by the context.
30 November 1945 C. K. MEEK

PREFACE TO SECOND EDITION

Stncesthis book was written, in 1945, there have been many
changes. Ceylon 1s no longer a ‘colony’; 1n Africa many new
developments, such as the ground-nut scheme of Tanganyika,
have introduced new conceptions of land tenure; i Cyprus the
Ottoman system described in the first edition has been abolished;
and so on )

I should have liked in this new edition to have revised many of
the previous chapters But this must await some future occagion,
and, apart from the chapter on Cyprus, which has been completely
rewritten, this second edition 1s an exact reproduction of the first.

23 August, 1948. C. K. MEEK
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Introduction by Lord Hailey

WELCOME the publication of Dr. Meek’s work, for it haa®
long been apparent that we need a comprehensive study of the

IL_systems of land tenure 1n the Colonies and the tights associated
with them I am indebted to him for giving me the oppotlunity of
making, in this Introduction, some observations both on the gencral
significance of the subject, and on the problems of policy to which it
gives rise. Such views as are expressed here are of course my own;
but they occupy, I fear, an undue space, and I apolofize ®r this
abuse of the hospitality Dr. Meek has extended to me.

The extensive programme of development which has now become
the outstanding feature of our Colonial policy has given prominence
to many aspects of administration which, though by no means neg-
lected in the past, nevertheless did not seem to make the same claim
on our attention as they demand to-day. ¥he expansion of labour
inspeclorates, the foundation of Universities and technical institu-
tions, improvements in urban housing and sanitation, the organiza-
tion of marketing, the stimulation of secondary industries—all these
are now 1n progress or in aclive contemplation, It is natural that the
public of a highly industrialized country such as ours should view
these matters with special interest, and 1t 1s all to the good that they
should do so But the mcrease of primaiy production still remaing/
the basic problem in any endeavour to improve the general stand
daids of life in the Colonics.

The issues which this problem mvolves are many-sided, and I am
concerned here mainly with only one of the factors which have to be
taken into account, namely, the general bearing which different
systems of land tenure and the rights associated with them may have
on the utilization of the land and the development of production.
But this matter has wide implications affecting the social no less thant
the material life of the community, and its study demands a broader
and in some sense a more fundamental approach than that adopted
by the Colonial Administrations in dealing with some of the prob-
lems with which they have been faced. If [ may take an illestration
from a different but not dissimilar field of administrative policy, the
type of approach which I have in mind would have insured a more
careful study of the social factors underlying indigenous institutions
before they were modified or replaced . It would have estimated the
value of the alienation of land for European farming by its effect on
the life of native societies, rather than by the extent 1o which it might
increase the resources of the teiritory Or to take another example,
such an approach would have assessed the value of new systems of

justice, not so much by their similarity to the methods followed in
X
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Europe, as-by the promise they held out of a capacity to win the con-
fidence of native communities and thus to assist in moulding their
conceptions of social conduct.

These reflections do not necessarily imply a criticism of either the
goodwill or the competence of the earlier admmnistrations It is, in-
deed, only of recent years that we have seen in Europe itself an
appreciation of the value of a systematic study of social factors as a
basis for legslative and administrative action. One of the most
characteristic developments of modern political philosophy is seen
in the~widening of the range assigned to governmental activity and
responsibilities. There may be differences i the views held regard-
ing the balance between state actwvity and private enterprise; but
there is everywhere a tendency to assign to the state a wider auth-
ority and greater initiative as an agency for improving the social
standards and the economic life of the community. Its competence
in this respect has indecl become increasingly the test of the success
with which a modern Government employs the poweis committed
to it. It is characteristic that among the more enlightened colonial
powers this conception has now been projected from the domestic
field into that of colonial policy, and a close study of social {actors
has become as essential in colomal admintstration as it has for the
eflective conduct of metropolitan politics.

The observations I have just made have a general bearing on the
extent of the field of knowledge to which a modern colonial adminis-
tration must have access. But there are circumstances which give
them a special relevance to the study of systems of landholding and
land rights, at all events as regards a large number of {he Colonies.
In a few of them, as for instance the older ‘Colonies of Settlement’
in the West Indies, lands have {from the first been held on forms of
tenure and title based on those prevailing m Great Britam. Circum-
stances have therefore limited the fleld in which their administia-
tions may have to concern themselves with issues connected with the

* form of tenure or title. They may, for instance, have to legislate in

order to determine the rights of surface proprietors in subsoil
minera’s; they may have to decide whether in the course of allotting
Crown land for settlement, the title given should preferably be free-
hold or leasehold, or again, they may have to regulate by statute the
relations of landlord and tenant. These questions may involve issues
of considerable importance in the economic and social life of the
community; but they have a less extended range than the issues
which arise in the numerous African and Asiatic territories where
the prevailing forms of land tenure are those prescribed by indi-
genous custom,

In this class of territories the administrations have of course been
faced from an early date with the need for deteimining the nature
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of the tenure to be recognized in lands over which rights were being
granted by the Crown, or acquired by concession from native auth-
oities, especially i areas where legislation or adminstrative prac- ~
tice has made such concessions subject to official control. In such
cases the responsibility of the government has been obvious, and the
issues involved in determining the form of tenure to be prescribed
were relatively simple. But the manner in which private lands are
held by members of the native communuties and the nature of the
rights exercised over them give rise to a series of problems of a
diflerent character, though their significance has not afways’ been
fully appreciated.

It is true that a geneial understanding of the indigenous systems
of landholding has been felt to be essential 10 those engaged in
native administration, since these systems reflect in the most charac-
teristic manner the political and social constitution of the commun-
ity. A knowledge of local custom has been'required on the part of
those engaged in determining judicial issues regarding land, whether
they have done so as officers of the Courts administering the statu-
tory law, or as officers charged with the supeivision of Native
Tribunals administering the indigenous customary law where this
procedure for trying issues 1s in foice  Land has been less commonly!
used as the basis of taxation in the Colonies than in some other parts;
of the Empire, as for instance in British India, but in the few areas;
where this practice prevails, it has necessarily mvolved a study of the'
current system of holding land and the maintenance of a machinery
for ascertaining the titles of those subject to this form of tax. But
while there has been a general recognition of the need of knowledge
for these particular purposes, and while there has of late years been
a more active realization that existing knowledge must now be
further implemented by systematic local studies, tn another respect
theie has been some lack of recognition of the importance of the
changes which economic forces produce in the customary systems of
land holding, and of the extent to which a modern admimstration
may have to take account of the bearing of these changes on the
development of primary produc‘i%xy" o

Land-owning custom 1s an ingégral part of the social structure,
and, as has been truly said, ‘the social scene giows out of economic
conditions, to much the same extent that political events in their
turn grow out of social conditions’, There have of course been stages
in the world’s history when economic forces have had a less direct
influence in modifying forms of land tenure than some other factors.
Thus mn the middle ages of Europe the system of land tenures was
bound up with jurisdictional and governmental rights, and the
changes which took place at that period were largely due to altera-
tions in the seties of duties and obligationswhich these rights con-
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noted. The process was gradual; for some centuries”the bulk of
English legislation and the attention of English lawyers were con-
cerned with the definition or adjustment of this class of 1ights. But
at a later period, when the holding of land became p1ogiessively dis-
sociated {rom rights and personal obligations which had theit origin
in political or social relations, and when economic factors exercised
an mcreasing influence over the tenures under which land was held,
the change was rapid and more clearly defined. Expressed in legal
terms, the gffect of economuc forces has been to produce in England
a grasiual $ssimulation of the law of real property to that of personal
prope1tf

In mdny of the African and Asiatic Colonies, the process of change
has been accelerated, and 1s likely to be increasingly accelerated in
the future, in proportion as the more primitive systems of holding
and utidizing land become adjusted to the needs of a modern
economy of producti®n and marketing. It is often possible to
observe within the same territory the existence of communities
which are at the different stages involved 1 this process of adjust-
ment. When a pastoral is replaced by an agiicultural cconomy, patts
of the areas held in common by larger units (such as the tiibe o1
clan) are recognized as having passed into the usufructuary occu-
pation of smallet units, such as the family, cither in its nartower or
more extended sense. Where members of a group, such as an
extended famuly or clan, cease to be members of 1t and proceed to
farm on their own account, they acquire land as individuals. A more
clearly defined change occurs when the cultivation of marketable
crops takes the place of puiely subsistence production. Boundarics
become more clearly recognized ; the units occupying the land tend
to be narrowed down to the small family or even the individual; the
conception of ownership gradually begins to 1eplace that of usufruct.
This is true even of areas where cultivation is, owing to the character
of the climate or soil, still of the ‘shufting’ type; but the movement is
of course even more marked where faiming is of a permanent or
intensive character. -

A ferther stage arrives when, with the growing density of popula—\&{
tion and increased pressure on the land, holdings acquire a transfer-t
able value, and rights 1n them become more completely commercial- t
ized. It must be observed at the same time that the influence "of,
economic factors 1s then seen chiefly in the manner in which rights
are evolved and in the use which right-holders make of these rights,
as for example by sale or transfer, or by the creation of tenancies.
The manner in which rights in land pass by succession may still be
regulated by tradition or social custom. This may itself have im-~
portant economic consequences. A notable instance is the procedure
by which holdings are subdivided among members of a family on
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the death of a 1ight-holder, or ate ‘fragmented’ in compliance with
the procefiure by which each of the subdivided shares is further dis-
persed in different localities in ordet to give the new holders access
to lands of different quality. Many of these customs can be traced
back to economic causes; the subdivision of land on succession, for
instance, is possibly a relic of the time when cattle or other movable
possessions were recognized as the sole form of individual property.
But such practices, once firmly established, are long enduring, and
tend to retain their force long after the conditions under which they
were formed have ceased to exist

In the earlier stages of development, changes in the system of land
tenure due primarily to economic causes may be described as auto-
matic, in the sense that they have consisted of a series of natural
adjustments, which have seldom been the result of conscious
decisions by the community or embodied in formal rules. At this
stage, change in the actual form of tenure anu 1 the rights attached
to it must usually have appeaied in the light of a conflict between
established custom and new practices; the recognition given to a
new practice meant that it in turn became a part of accepted custom.
The process by which recognition has been given to the change has,
in general, been through the decisions of the village elders or of the
tribunals which have provided, under a variety of different forms,
the means of adjusting differences arising between individuals, or
between individuals and the community. The function of these
tribunals was no doubt viewed by the community mamly as that of
mterpreting the bearing of established land custom on the paiticular
point at issue. But since they also had to judge between the merits
of previous custom and of a new practice growing up under the
pressure of changing circumstances, the cumulative effect of their
decisions has clearly had a wide influence in shaping the form which
land rights have taken. In many Colonies, and particularly 1n
Africa, this process is still strongly in evidence. All observers agree,
for instance, as to the part which the decisions of the African Native
Tribunals have taken in adapting previous custom to the require-
ments of more modern practices of production and marketirig,

The development 1n recent years of the system of Native Auth-
ority Councils in many of the African Colonies may serve to give a
more systematic character to this process. The Councils have
powers to make rules for defining or for modifying customary law,
and these rules, if endorsed by government, are binding on a Native
Tribunal within their jurisdiction. There 1s a considerable variety
in the measure to which they have availed themselves of this pro-
cedure. In the more economically advanced areas, there are some
Councils which have sought to give formal recognition to transac-
tions involving the sale by individuals of such rights as custom gives



xiv INTRODUCTION

2
them over the lands held by them, There is ample evidence to show
that the practice of sale has already become common 111"ther areas
.included within the jurisdiction of these particular Count_:lls; it 18,
 however, noteworthy that earlier African land custom admitted only
of the pledging, not of the sale, of rights m land. '['his followed
logically on the conception that the land 1s the property of the com-
munity and that the rights of individuals extend only toits use. The
formal recognition of the power of private sale would have the effect
of giving a proprietary status to a right which by African tradition
has fdiway$ been treated as usufructuary, and as subject to the ulti-
mate control of the community in pursuance of its 1eversionary
interest in the land.

Other Councils have not sought to make a departure of so wide a
character, but have confined themselves to attempts to determine
the mights arsing as ft“he result of improvements effected by the
‘occupier of a holding,as for instance by planting long term crops,
such%s coffee or cocoga It must at the same time TgJ”’E"ﬁB%'E“cY'tﬁnt there
‘are large areas i Africa where sumilar problems have not as yet
presented themselves. These areas are either less closely populated
or still practise the more ‘extensive’ methods of cultivation, and in
this case the modifications of custom which have been considered by
the Native Authority Councils refer chiefly to such matters as the
allocation of waste lands among the members of the community or
the procedure regulating succession,

There is another factor which has had a general influence in
shaping the form in which systems of land tenure have developed in
many of the Colonies. It has already been mentioned that in certain
areas, notably in the West Indies, lands have from the first been held
on forms of tenure similar to those prevailing in Great Britain;
rights arising in such lands have been determined on analogies
drawn from the English common or statutory law of property. In
certain of these Colonies—as for instance in British Guiana, Jamaica
and 8t. Lucia—certain features of the English law defining the rela-
tions of landlord and tenant have been reproduced by local enact-
ments? But in the many other Colonies where the indigenous sys-
tems of land tenure prevail, the development of land rights has
tended to be influenced by the fact that, side by side with lands held
under native forms of tenure, there have also been considerable
areas held under the forms recognized by English law.

_ In these Colonies, lands ahenated by the Crown to settlers or
industrial enterprises were at an earlier stage granted or sold on
terms equivalent to frechold, though later policy has preferred a
system of long leasehold. The conditions governing such transac-
tions have frequently provided for an initial period of beneficial
occupation, with a prescribed amount of expenditure on develop-
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ment, but these are incidents known also to English tenures. The
holding ef such lands has not been confined to Europeans ; the ex-
tensive mailo lands in Uganda are, for instance, held entirely by
natives of the country But in certain of the territories holders of
native lands have made a conscious effort to assimilate their own
traditional forms of land rights to those under which alienated lands
are held by grant from the Crown. However strongly the native
may be attached to the traditions and associations which regulate his
social life, it is inevitable that many individuals in the more pro-
gressive native communities should be increasingly attradted lsy the
possibility of acquiring the more exclusive rights of possession or of
transfer offered by modern English forms of tenure, in place of
those which reflect in varying measure the tradition of collective
landholding. There are conspicuous instances of this in the Native
Reserves bordering on the Highland area occupied by Europeans in
Kenya. *3

An influence of a somewhat similar nature has also been exercised
by the existence of the British Courts of Justice and of lawyers
practising the English law. The enactments under which the Biitish
Courts are constituted normally provide that they shall have regard
to the customary native law where it is not repugnant to equity nor
incompatible with any Colonial law for the time being in force. But
the customary law in regard to the holding and use of land is not
always easy of application by the British Courts. This 1s not due
merely to the fact that in many cases, and particularly where the pre-
vailing custom is that of a collective right in the land, the funda-
mental concepts on which the customary law is based necessarily
differ very widely from those which regulate the modern English
law of real property. There are difficulties of a more tangible
nature. Where the customary law has come under the influence of a
regularized system of law, such as that of Islam, the difficulties may
be less apparent; but in many other cases, and particularly in Africa,
the principles of the customary law and its local application are not
readily recognizable.

The more primitive societies, and especially those who have not
evolved for themselves the art of writing, seldom think of their in-
stitutions in precise terms or attempt to analyse the piinciples on
which they are based. Even to the sociologist, the rights associated
with the holding of land in native communities must often appear
indeterminate and difficult to categorize; 4 judicial authority must
find unusual difficulty in forming a clear view of them amid the
complex of social privileges and obligations of which they form a
part. His task would be facilitated were there made available to him
a comprehensive study of the customary law prevailing in the
Colony, or even a digest of the growing body of case law on the
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subject. Wnfortunately he very seldom has this advantage. In the
circumstances it is not unnatural that in attempting to find a logical

 basis for deciding the particular matter at issue, he should often tend
to approach it {from the more familiar standpoint of 1115: English law
of property. The difficulty encountered by British Courts 1n this
1espect has been recognized in certamn of the African Colonues,
where the trial of issues regarding rights in land held under the
native customary law has been confined to the Native Tribunals o1
to officers acting in an administrative capacity But there are notable
cases®o the contrary, the most striking of which is the Gold Coast
Colony. There the attempt to apply the terms of English law to land
rights which in many important respects are still largely those tradi-
tional in Africa, and the use by inexpert hands of conveyancing on
the English model, have led to much confusion and much unpiofit-
able litigation,

One further process which may influence the form taken by land
tenures must also be noted. In many countries of the world, the
system of land tenures has been given a more precisc and established
form by the institution of a procedure for the public 1egistration of
conveyances or for the maintenance of a public record of titles.
These are not alternative processes; they serve different purposes
and may exst side by side; but the maintenance of a public record
of titles must inevitably have a more far-rcaching effect than the
mere registration of conveyances. It is unnecessary to recall here the
history of the long debates in England on the merits of these
systems Proposals for the registration of conveyances date as far
back as the time of Henry VIII; schemes for the general record of
titles were discussed by the Commonwealth Parliament. 'T'he subse-
quent stages in the historyof this question are marked by the teports
of the Commussions of 1829 and 1857, the Westbury Act of 1862,
the Cairns Act of 1875 and the Halsbury Act of 1897. That the
public record of titles has i practice been confined to two only of
the English counties 1s probably due to the complicated naturc of
the settlements and ‘uses’ to which real property has been sub-
jected, r

The course taken by this development in England has, however,
been influenced by circumstances of an exceptional nature, to which
there is no analogy in most of the Colonies, It is more in point to
consider the position in British India. There not only are convey-
ances subject to public registration, but there 1s, save 1n some areas
which came under the Permanent Settlement of 1793, an officially
maintained record of all titles in the lands lying outside the urban
areas. This had its origin m the requirements created by the fiscal
system inherited from earlier rulers, under which the state derived
its chief resources from a share in the produce of the soil; the mair+'
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contribution of Biitish rule was the systematic commutation of the
share of produce mnto a money tax and its adjustment to the ascer~
tamed productlon of different sous and types of cultivation, The
‘land 1evenue’, as the tax was called, was fixed for a sufficiently long
period to give security to the cultivator, but was liable to periodic
revision 1n view of changing prices or an alteration 1n the system of
culture. This procedure involved a cadastral survey and a record,
prepared after detailed local investigation, of the titles of the night- |
holders who became hable to the payment of land revenue It is of
the essence of the record that 1t should be kept continuopsly yp-to-,
date, by entering all mutations due to succession, sale, mortgage ot
the like.

The record of titles, which was thus originally designed to meet
fiscal requirements, subsequently acquired a value in clarifying
private rights and in giving a sense of security to rightholders which
exceeded its importance as a record of obligations to the State. For
the present purpose, however, it is necessary to refer only to the
influence which this process has exercised in shaping the form of
land tenures. The officers who prepared the initial record set out to
ascertain and describe the rights which were exercised under local
custom, but they tended to define them in terms familiar to the
English law of property, much perhaps as the Norman compilers of
the Domesday Book tended to record in terms of feudal law certain
classes of Iinglish tenures with which they were not themselves
familiar. The terms of English law were adnuttedly more appro-
priate to Indian conditions than they would be to those prevailing
in Africa and some other parts of Asia; but it 1s to this tendency that
we owe the wide recognition in India of what is practically a free-
hold right, unrestricted in respect of the power of transfer or
encumbrance,

Broadly speaking, the systematic record of titles has in the
Colonies been confined to lands held under English forms of tenure,
of which the greater part are to be found in the Crown lands
alienated to settlers or to private enterprises. With few exceptions,
the Colonial Governments have not yet contemplated the extension
of the system to lands held unde:r native forms of tenure. A'record
of titles, unfortunately incomplete, has been maintained in respect
of the mailo lands 1n Uganda, and the system under whach all lands
in the Malayan States are treated as held from the Sultans on pay-
ment of quit-rent has involved the maintenance of what is in effect
the basis of a record of title, Butif and when circumstances require
the institution of some procedure for the record of titles in native
lands, the terms in which titles are described will become of great
1mportance In England such a record is largely a matter of
/convenience, in that it can provide an authoritative and rgadﬂy
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accessibleaecord of individual rights, but they would be described 1n
terms which already have a clearly established meaning in common
or statute law. In the conditions of most of the Colonies, the institu-
tion of a record of native titles would have an influence in shaping
the form of land rights and in defining their content which might be
hardly less important than that which could be exerted by an act of
legislation.

It seems clear that some form of procedure for recording titles in
native lands must soone: or later be mtroduced by many of the
Colos1al governments, though doubtless it would be undertaken by
stages, beginning with the moie economically advanced areas.
Where there is little pressure on the land or where considerable
areas of waste are still available for occupation, the existence of in-
determinate or 1ll-defined rights in land does not involve any serious
disadvantage. The system of rights is well understood within the
community; the differences which arise about the use of land are
relatively few, and the traditional methods of adjusting them are
adequate for the purpose. But a time amses when a proceduie
appropriate to an ‘extensive’ system of using land becomes unsuit-
able for its more intensive use; indeterminate or ill-defined rights
are then a source of uncertainty and insecurity, and prejudice the
development of agriculture. They are a fruitful cause of litigation,
and litigation becomes all the more burdensome when the Courts
have no certain standards on which to adjudicate. There are already
instances quoted in Africa where persons desiring to acquire rights
in land have found themselves obliged to compound with five or six
parties successively claiming the right to dispose of them. The main-
tenance of a record of titles is unfortunately expensive, as 1t must
be continuous if it is to serve its purpose. It is not necessary to dis-
cuss here the extent to which it must be preceded by a cadastral
survey, nor which of the various forms of record adopted in different
parts of the world 1s most suitable to Colonial conditions. The pur-
pose for which reference has been made to the matter here is to
point out that in many cases the introduction of some form of record
may be unavoidable

This survey of the processes which are liable to influence the
formation of systems of land tenure in the Colonies has necessarily
been soxﬁewhat cursory, but it may serve as a background for con-
sidering ‘the significance which the results of this development may
have for Colonial Administrations, and the direction in which they
may suitably utilize such powers as they may possess in order to
guide 1ts progress. Itsimmediate results will be seen most obviously
in the economic and social field, but it is clear that they must ulti-
mately influence also the character of the elements which will be
represented in the political institutions of the country. A community
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of self-cultivating peasant landholders will obviously present poli-
tical chsracteristics far different from one of which the prevailing
economy is of large landed propiietors and a subordinate tenantry, ~
It 1s noteworthy that much of the modern agrarian legislation 1n
Continental Europe, while primarily designed to secure a more
equal distribution of landed property, has also been largely influ-
enced by a desire to readjust the political foices resulting from the
mannet 1n which property is held

In the extensive Colonial areas in which the system of land-
holding 15 based on the conception of a collective right T the land,
the most conspicuous effect of economic development will, as has
already been remarked, appear in the piogressive individualization
of holdings. That process will have the economic advantage of
giving to the holdeis a greater sense of security and a greater incen- |
tive to a more intensive type of cultivation; on the other hand, its |
undue acceleration may hasten the disintegration of the present
social structure and thus weaken the basis on which the institutions
of local self-government are now being built up Then, again, the
direction which individualization may take is important. The form
taken may be that of a proprietary tenure which excludes the rever-
sionary interest of the community or the exercise of any control by
it; it may, on the other hand, be that of a usufructuary occupancy
which secures full enjoyment of the land to the holder and his
syccessors during its beneficial use, but enables the community to
resume possession of a holding when 1its beneficial use ceases, or to
terminate possession on payment of equitable compensation for
improvements effected.

Again, assuming that the tenure which is evolved is that of pro-
prietorship, it will make a difference whether this carries the rights
usually associated with freehold, namely, the free power of sale or of
encumbrance, or whether there are any limitations to the use of such
rights. They may, for example, be restiicted in respect of the class
of persons to whom proprietorship can be transferred, or of the
type of mortgages or other encumbrances which may be effected.
It is unnecessary to enlarge on the importance of this last considera-
tion in colonial conditions. A free use of the power of transfer may
facilitate the formation of large-scale holdings, and though this has
an economic advantage 1n respect of those types of production which
require the use of capital and organized management, it has other
possibilities of a less desirable character. Thus it may result in the
creation of a class of landlords which performs no economic function
in return for the share which it receives of the produce of cultiva-
tion; it may again lead to the replacement of the self-cultivating
peasant landholder by tenants who may have no security either i
respect of their tenure or of the incidence of rentals. Apart from

Fy
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other considerations, the existence of a tenantry with insecure rights
1s an obstacle to the formation of co-operative organizations either

*for credit or for matketing purposes. The giowth of a landlord
system may even lead, where there is considerable density of popu-
lation, to the creation of a landless class, a source of grave economic
and social weakness so long as local conditions ofler no alternative
form of employment in industty or commerce.

There can be no question that the form of proprietorship which
carries a full power of transfer or encumbrance has its value in pro-
viding' the"means for raising long-term credit based on the land
itself, apart from the short-term credits obtainable on the security
of the crops. This is an important element in obtaining capital for
expanding the area of cultivation or securing the equipment neces-
sary for a more intensive use of land. Experience has shown that
there is often a difficulty in replacing this source of credit by other
means, such as state or Private organizations for the supply of long-
term agricultural credit. Only where the co-operative credit society
1s very fully developed does it seem capable of providing a satis-
factory substitute, But experience has also shown that ciedit
acquired on the basis of land 11ghts is always liable to be misused in
order to provide expenditure, often on an extravagant scale, for
other than agricultural purposes It is unnecessary to enlarge on the
disastrous effects which have followed on the wide misuse of agric-
ultural credit in this manner by the ignorant and inexperienced
landholders of some Asiatic and African countries 'The economic
serfdom of large numbers of the agricultural classes in those
countries has proved a grave menace to material progress and social
order, and in some cases has been the cause of serious political
unsettlement,!

There are further implications in the form taken by the develop-
ment of the local system of land tenure and rights; if they
are not of the same, order, they are nevertheless of some
practical importance. "An undue acceleration in the growth of
a system of proprietary tenures may impair the success of major
schemés of irrigation, which depends largely on the holding
of land in units suitable for irnigated cultivation. The establishment
of exclusive 1ights over pastoral lands may make it difficult to adopt
the regime of rotational closures necessary to prevent their deteri-
oration. Measures necessary for soil conservation, such as contour
ridging, may be rendered more difficult; if, for example, the existing
rights in the ‘strip’ lands common in parts of the Middle East
(which are often over a thousand yards in length and only one or
two 1n breadth) were crystallized into proprietorship, there would
be an additional difficulty in giving effect to measures for soil pro-
tection. Exceptional difficulties are also liable to occur in connection
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with the rights in certain forestal products, for example palm trees.
As experience shows, such rights may be held in a manner which
presents grave obstacles to the development of economic methods
of processing or marketing.

It is not possible to adopt any uniform solution of the problems
to which developments of this nature may give rise. The solution
must lie in finding a balance between the advantages and disad-
vantages they present in the light of the circumstances prevailing in
different localities. The powers which an administration may
possess to influence or control the formation of land tenufes orrights
will be subsequently considered, but 1t is clear that if circumstances
are such as to give it such powers, 1t should take advantage of them
before rights are consolidated or vested interests are established.

The difficulty of taking action when rights are consolidated is
obvious In various parts of the world it has been found necessary,
partly for economic and partly for social reasons, to undertake legis-
lation in order to curtail the power to transfer or encumber pro-
prietory rights, typical examples are to be found in the Punjab Act
of 19oo, or the Zanzibar legislation of 1939, and there ate examples
also 1n the agrarian legislation of certain European countries, such as
Poland, Lithuania and Rumania. Lven more numerous aie the
nstances in which legislation has been undertaken 1n order to adjust
the relations of landlords and tenants, either by safeguarding the
security of tenancies or by making the enhancement of rentals
subject to some form of judicial process. There are, again, many
instances in which Governments have found it necessary to hquidate
a general state of agricultural indebtedness by instituting a statutory
machinery for the composition of debts or even for their compulsory
reduction. It is not unnatural that Governments should often have
hesitated to embark on the drastic and indeed revolutionary legis-
lation required to effect a radical cure of the situation which has
called for remedy. But even the measures which they have taken,
incomplete as they have often proved to be in their results, have
invariahly involved much economic dislocation and have tended to
raise controversial 1ssues in political policy It would, of cotirse be
incorrect to suggest that the circumstances which have made legis-
lative intervention necessary have in every case arisen from the form
in which the system of land tenure has developed. But where this
can be clearly seen as a contributory cause, it obviously becomes a
matter of public policy to take preventive action at as early a stage as
possible,

The preceding considerations refer in the main to questions aris-
ing from the manner in which systems of land tenure have—to use
the term previously employed—automatically adjusted themselves
to new economic conditions. But it is necessary to make some
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reference lso to the special problems.which might arise from the
application of certain schemes which are now the subject of much
* current discussion, and involve direct action by the state in order to
secure the most beneficial use of the land. As has already been
observed, the increase of primary production must, in the existing
circumnstances of the Colonies, necessarily have a high priority
among the measules taken to improve the standard of living. In
previous discussions of policy, this has usually been regarded as
. involving a choice between two methods—the development of large-
scale Proddction through the agency of organizations or individuals
having command of adequate capital resources and managerial skill,
or alternatively, the stimulation of a peasant economy by making
available to it the technical assistance of Departments of Agriculture,
and by the oiganization of improved systems of marketing. This
issue arises in 1ts most critical form in respect of the production of
certain commodities fot the export market, and especially those
which require processing. The factors involved are relatively simple
in respect of some products, such as sisal or sugar; they are more
complex in respect of others, such as palm oil, where (as the respec-
tive experiences of Nigeria and the Netherlands East Indies show)
development depends largely on the use of scientific methods in
order to meet the demand in the world market for oil of a standard
quality. The part which a peasant economy can play in the produc-
tion of rubber is a matter on which different views are held. But
these problems do not of course present a clear cut choice of
economic policies, since the social issues involved in the adoption of
one or other system are not less important, and indeed in the view
of many are even more important, than the economic results.
There are, however, now some schools of thought which do not
consider that these two alternatives exhaust the possibilities of
securing a sufficiently rapid development of primary production or
the full utilization of the land resources of a Colony. One school
holds that this can best be achieved, or perhaps can only be
’Jg’achieved, by a system in which the state and the rural community
would “become partners in exploiting the resouices available for
*primary production. The former would contribute capital, mech-
anical equipment, skilled direction, and marketing facilities; the
latter would contribute the land and the labour, the produce being
shared between the two partners in a ratio adjusted to the interests
involved. Those who adopt this view have doubtless been influ-
enced by the results attained by the Soviet system of collective farm-
ing, though they have also taken into account that there are many
Colonial areas in which the tradition still prevails of communal land-
holding and of the pooling of labour when preparing the soil for
cultivation. A second school of thought does not contemplate
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measures so far-1eaching; it favours the use of a procedureinvolving
a tr1partme partnership between the Government, private capitaland
the native landholder, on lines analogots to those made familiar by
the Sudarr Plamtatons Syndicate in the irrigated lands of the Gezira,
There are variants to this procedure 1n the Alternative Livelthood
Scheme of the Sudan and the Latifiyah Estates Scheme 1n Iraq. A
third school would still further reduce the measure of Government
action, and contemplates the development of primary production
through public utility corporations promoted by Government, but
having a considerable measure of independence in their Sperdion

It would be out of place to canvass here the respective merits of
these schemes. But if experiments are to be made in their use, the
character of the prevailing system of land tenure in any area selected
for the purpose must have an important bearing on the ease with
which they could be introduced. The introduction of any fully
developed system of collective farming would obvicusly involve a
control by the community over all existing rights in the land,
whether they had taken the form of a proprietary or a usufructuary
tenure. It is only possible to say here that the operation might pre-
sent somewhat less difficulty in the case of the latter. As regards the
scheme described as that of tripartite partnership, it will be recalled
that the introduction of the Gezira project involved the statutory
acquisition by the Sudan Government of the leasehold throughout
a prolonged period of all rights in the land, subject to the provision
that existing right-holders should have a claim to any tenancies
created on the lands brought under irrigation. Even the operations
of a Development Corporationmight involve the need for readjust-
ing the areas occupied by individuals or groups of right-holders, in
ordef to secure the most suitable units for cultivation. That might
in particular be essential where land has been subject to a high
degree of subdivision or fragmentation. Itis of interest to note that
the acquisition of the land recently required for an experimental
farm in the Middle East involved negotiations with no less than six
hundred right-holders,

Assuming, however that the Colonial Administrations have so
important an interest as has been suggested in the course taken by
the formation of land tenures or rights, it still remains to consider
what powers they may possess for guiding or controlling it. There
is a wide diversity in the circumstances which determine these
powers. Where, as in certain of the West Indies, rights over private
lands are well established in forms analogous to those familiar in the
English common or statute law, the Government could now only
take action by means of legislation. That would in effect be also the
course open in Ceylon. In certain West African territories, of which
the Gold Coast Colony is the most conspicuous example, the power |
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of the Gdvernment to affect the form-of land tenures by other than
legislative processes is also limited by circumstances. Tle form of
tenures has not yet been stabilized, and customary rights are still
undergoing a rapid process of development under economic influ-
ences; but long-standing policy precludes the Government from
direct intervention in the rights in native lands. The theory of the
‘ultimate’ right of the Crown in all the lands of the Colony may
doubtless prevail, as it does in English common law, but 1t has not
been construed in this case as giving the Crown any greater degree of
conftol over rights in private lands than would be available to the
Crown in England,

Any measure designed to determine the nature or to control the
exercise of such rights would therefore have to take the form of
legislation; it is of intercst to note that the only measure of import-
ance so far passed by the legislature is the Concessions Ordinance,
which prescribes that all concessions of lands made by private right-
holders must be validated by the Supreme Court, and limits the area
over which individual concessions may extend. The situation is, in
broad terms, much the same in the Sierra Leone Protectorate. At
the same time, there remain open two ways in which the Adminis-
tration may exert some influence over the form in which land rights
may develop in these two Colonies. It can bring pressure to bear on
the native authorities, though the scope for action is perhaps less in
the Gold Coast than in some other paits of Africa. There would be
a more definite field of influence if and when the Goveinment pro-
ceeded to introduce any machinery for the public record of titles.

But there are many Colonial ter1itories in which the Governments
are in a stronger position to take action otherwise than by legislation.
The situation in the Malayan States, to which allusion has already
been made, gives the Administration definite powers to determine
the form which tenures or rights shall take. In certain African
territories, as for instance in the Northern Territories of the Gold
Coast, Northern Nigeria or Tanganyika, the Government has
asserted rights which have been embodied 1n statutes of which the
effect‘is to declare that all lands in the territory are native lands, to
be held and administered for the use and common benefit of the
natives of the territory., But all such lands are ‘at the disposition’ of
the Government; no title to the occupation and use of lands is valid
without the consent of the Governor; the Governor must 1n the
exercise of his powers respect native law and custom. One of the
main objectives 1n taking these powers was to secure full control
over alienations by natives to non-natives. Where such alienations
are made, they now normally take the form of ‘occupancy’ rights,
for a definite term, not of frechold.

As regards the lands remaining in native occupation, which of
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course constitute the great majority of lands in those teritories, the
validity®of the title of any individual or group of individuals will, in
terms of the statute, depend on 1ts recognition by Government, but
it has at the same time been provided that the right of occupancy
will include the title of a native or native community using or
occupying land in accordance with native custom While the pur-
port of this piovision is to afford a general safeguard for native
customary rights, the law does not itself determine the form of the
rights which an individual may have in the land he gccupies or.
which may arise as between individuals and the community These
are left to be determined by custom, and 1n some areas custom, as
interpreted by the Native Tribunals, has, 1n response to economic
changes, begun to recognize relations which have much of the char-
acter of indwvidual proprietorship. The manner in which customary
rights are being developed within the general framework of the
over-proprietorship of the Crown, is thus a matter of importance,
and the administration clearly has the power to determine the form
in which they shall be recognized.

There are other considerable areas in Africa where the Adminis-
tration has an even more definite authoiity and a more direct re-
sponsibility, those, namely in which previous policy has led to the
creation of ‘Reserves’ for native occupation. The 1ight of the native
community to occupy the lands of the Reserves 1s secured by statute,
and this position is not affected by the fact that, 1n strict terms of
law, the proprietorship in the lands must be held to lie in the Crown
or the body which 1s vested by statute with the trusteeship over
them Here also the nature of the rights which may be exercised by
individuals or groups of individuals, subject to the over-riding con-
ception of the proprietorship of the Crown or the trustee body, are
left to be determined by custom. In some areas, more particularly
in certain of the Kenya Reserves, the growing process of individu-
alization 1s leading to the recognition among the native community
of rights which have a close resemblance to frechold They are, it is
understood, finding support from the decisions of the Native
Tribunals, and they may therefore attain the character of estab-
lished custom. But it is not clear whether the existence of rights of
this natuie is 1n accord with the views of the Administration as to
the most appropriate form of tenure under which lands in the
Reserves should be held by members of the native community. It
would be embarrassing if a conflict should develop between estab-
lished native custom and official policy. It could be avoided if the
Administiation were to clarify its intention in this respect and to
institute the machinery necessary to give effect to 1t.

It seems unnecessary to labour the argument by drawing other
illustrations from the many diverse units of which the Colonial
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Empire is eomposed I will only revert to the point made at the
beginning of this Introduction. Our policy of Colonjal devckopment
‘enlarges, perhaps to an embariassing degree, the range of matters
to which Colonial Administrations must now give their considera-
tion. But among them the questions which arise in connection with
the system of land tenures and rights must have a very strong claim
on their attention. The land, and the interests of those who live on
the land, must always be their first care. And as the Anglo-American
.Cartbbean Commussion justly remark in thewr Report of August
1943, "the Broductivity of land and the soctal advancement of the
people are dependent as much upon the evolution of sound systems
of land tenure as upon the development of improved agricultural
practice’.

HAILEY



o CHAPTER 1

The Economic, Social and Political Importance of
Systems of Holding Land

The complex character of land tenure

éThe word tenure, from the Latin zenere = to hold, tmplies that
Iend is ‘held’ under certain condittons. There are wide variationg in
these conditions.! The occupiers may or may not be owners, and the |
{ownets may or may not be occupiers.) Land may be held by land-
lords, leaseholders, or peasant proprietors The landlords may be
indrviduals, companies, or Governments, There are innumerable
forms of tenancy /There may be tenants with full rights of occu-
pancy, tenants for a fixed term of years, or tenants at will. Where
there 1s a dual interest in the occupation of land, tenancy may take
the form of the system known as métayage, whereby the proprietor
recetves a propottion of the crops; or it may take the form of labour
or cash contributions Land may belong to a kinship or local group,
the individual membeis of which have rights of useis only It may
belong legally to the State, but in practice the occupiers may enjoy
all the privileges of proprietors. It may be heritable and alienable,
or heritable but 1nalienable It may be heritable by certain classes
of relatives only. It may be held subject to rules for the prevention
of subdivision and the promotion of good husbandry. There is a
common saying that property is a bundle of rights, and to no form
of property is this more applicable than to land.?

“The importance of land tenures in the development of Agriculture

\The conditions under which land is held are of far-reaching im-
ortance for the development of agriculture. If land is plentiful,
population sparse and the people are still content with a subsistence
economy, then it is possible to practise a system of shifting cultiva-
tion without doing any damage to the land, and without the nec@ssity

1 But land tenure cannot be studied solely from the legal standpomnt While
in the narrower sense 1t may be described as ‘the body of rules which govein the
practice of cultivation and apportionment of produce’, yet m 1its wider sense it
covers, as Malmowsk: msists, the whole relationship of man to the soil. This
relationship on the one hand transforms the land, and on the other causes human
bemgs to live togethex 1n famuilies and other foims of somal groupmngs, bound to-
gether by common work and by common religious ritual and beliefs which serve as
akind of charter for the night to use the land Thus the study of land tenure, besides
being a study of agricultural economuies, 1s also one of sociology. See Coral Gardens
and thewr Magic, by B Malinowsk:, Vol I, pp 318, 338, 376. Chapter XI of this
book 1ndicates the method of field-work which, 1n Malmowsk:’s opinion, must be
followed 1n any comprehensive investigation of systems of tenure.
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of impofing rigid rules of tenure But when the population be-
comes denser, or for some reason there is a marked incrdase in the
area of cultivated land, ® may become necessary to devise more
settled systems of holding land.' [n Uganda the acreage of the more
important crops wncreased from 1,210,722 1n 1910 to 4,030,952 in
1936, a change which meant that three and a half times as much land
had become necessary in 1936 as was required twenty years pre-
viously. In consequence the fallow periods have been gradually
redyced,,and if this process is permitted to continue, large areas
must be thrown out of production.! In many parts of the British
Colonial Empire there are clear signs that population, under the
influence of new economic conditions, 1s fast outgrowing available
land, and if existing standards of living are to be improved, or even
mamtan?;d, then shifting cultivation must give way to rotational
farming /'In other words there will have to be extensive alterations
in the methods of holding land. In Kenya recently (1937) a Govern-
ment Committee pownted out that land tenure was of fundamental
importance in relation to the pioblem of malnutiition and that, on
thus account, research into the methods of holding land was a matter
of the utmost urgency. “In some districts of Kenya the congestion
had, they said, become so great, that, in the absence of regulation,
the land situation would, within ten years, almost certainly become
chaotic.

“Ractors which determine the character of tenure

The character of the crops may determine the character of the
tenure Some forms of cultivation can best be carried out on a
plantation basis with the assistance of outside capital, which may
demand the grant of frechold title or of leases for a lengthy period.
Where there is msuflicient security of title, crops which take many
years to mature cannot usually be grown, nor can the funds neces-
sary for development be raised on the land." Peasants ate not usually
possessed of sufficient capital, technical equipment, or the market-
ing organization, which would enable them to compete in world
markets.* On the other hand, plantations, by reason of their very
specialization and reliance on a single crop, are lable to collapse,
with a collapse in the price of the commodity they grow, and to be
broken up into small holdings, whereas the absence of any cash

basis for his crop keeps the farm of the subsistence agriculturist
intact.

1 See A Report on nineteen Surveys, ete., by ] D. Tothill, D Sc, farmerly Director
of Agriculture in Uganda,

* But they are becoming ncreasingly enabled by the development of the Co-
operative Movement,
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Yet many subsistence agriculturists have taken to the grewing of
plantationscrops, with the result that land which was formerly the
collective property of the group has now become the private pro-
perty of individual members of the group, with new rights of
transfer and new rules of inheritance On the other hand, agam,
with the mechanization of agriculture and the demand for large-
scale production, peasant farming is, in some countries such as
Russia and Mexico, giving way to co-operative agriculture on a
basis of large collective farms.?

A few examples will 1llustrate the response which tenule m=kes
to the character of the crop In the sugar industry the need for
regular supplies of cane, coupled with technical developments, have
tended both in Fyi and the West Indies towards the aggregation of
indwvidually-owned plantations into large company-owned estates,?
But in the case of other plantation crops, where capital expendituie
on a large scale for processing 1s less necessary, individually owned
plantations have continued to predonunate, Thus, most of the cocoa
and coco-nut plantations of the West Indies are owned by single
mdividuals. With these the capital cost of planting and tending,
until the production peiiod arrives, is generally met by moitgage,
when personal funds are madequate. Compared with sugar, the
preparation of cocoa requires no large capital outlay. It is for this
reason that it has been possible for the people of the Gold Coast to
build up, on the foundation of peasant proprietorship, the most
prosperous cocoa-growing industry in the world. This has been
done in a single generation/ Yet, since the life of a cocoa-tree is
hardly more than a generation, and yields begin to decline after
twenty-five years, it has become apparent that cocoa-growers on the
Gold Coast are faced with the problem of having to adopt more
scientific and more intensive methods of cultivation than are easily
attained under a peasant system In Nigeria, also, there is the same
problem of adapting a system of peasant ownership of land, and of
palms, to the production of a grade of palm-o1l which will be able
to hold its own with the standard products of the plantations of the
East. In Kenya and Tanganyika the manner of land distribution
has, to a large extent, determihed the form of agricultural develop-
ment pursued by Europeans on the one hand, and by native Africans
on the other; so tha(not only may the character of the crop determine

! Individual holding of land, however, is not incompatible with co-operative
methods of farming In some paits of Africa 1t co-exists with collective holding,
and this, indeed, 1s the system followed 1in Russia to-day

* In Maurttwus the introduction into sugar factories of the vacuum pan and large-
scale central was followed by a reduction in the number of estates equipped with
factories. In due course these estates ceased to function and were broken up mto a
sentes of small holdings See Dr Martin Leake’s Further Studies in Tropreal Land

Tenure in Tropical Agriculture, Vol. XVI, No. 1. The wnter is much indebted
to these studies by Dr. Maitin Leake.

I}
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the sysfem of tenure, but the system of tenure and the character
of the land may determine the character of the crop. Obsolete
methods of holding land may entail obsolete systems of cultivation.

Climate, also, may have a determining effect on tenure Northern
Nigeria, for example, with 1ts comparatively dry climate, 1s more
suited to short season crops than to the cultivation of perennial pro-
ducts such as cocoa, and efforts are on this account being directed
towards promoting a balanced system of ‘mixed’ farmung, under
which the fertility of the soil will be maintained by a settled popu-
latfon. 2 JThis policy, if successful, will entail revolutionary changes
in the existing system of holding land. ‘Again, where water supplies
are deficient, there is usually a sparse population, and cattle may be
the dommant element in the cconomy. Large areas may be left un-
developed as grazing grounds. In many parts of Tanganyika mixed
farming on a permanent basis can only be established where the
water supplies ate adequate.? In Cyprus, diought conditions have
been a main cause of agricultural debt.3’ In Antigua the flequency
of drought 15 one of the principal reasons for basing the agricultural
economy almost solely on sugar* In Fiji the earliest sugar enter-
prises were located in the wetter regions of the islands, but experi-
ence showed that richer sugar-cane juices could be obtained from
canes grown in the drier regions. And so lands which were formerly
under sugar cane have now passed into pastures for stock-raising
and dairying. In Ceylon, shifting cultivation is common in the dry
zone, which has offered little attraction to any but subsistence
agriculturists, but in the wet zone the production of tea, rubber,
coco-nuts and other economic crops has led to an enormous devel-
opment both of large estates and of village holdings.’ In Malaya,
also, the suitability of the climate for the cultivation of almost evety
form of tropical product has acted like a magnet for foreign capital
and led to the establishment of countless plantation industiies under
company ownership. In West Africa, on the ather hand, the un-
healthiness of the climate has operated against European settlement
and has been at least partly responsible for the differences between
the West African and East African Colonies in the legal position
regarding the tenure of land. )

It may be pointed out, however, that many of the unfavourable
conditions created by climate can now be overcome.} Itrigation
schemes have transformed the economic life of many countries, and

» By ‘mused’ farming 1s meant the combination of arable and ammal husbandsy,
See the 1938 report of the Directorot Agriculture C. Gallman’s Geography and

Hydrography of Tanganyika, 1943, is an mstructive study of the economic effects
of climatic conditions,

& Sce pp 62 and 69
L dntigua Agricultural Report, 1938,
¥ See the Amalgamated General Repart for Ceylon, 1929, p. 95,
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in the future may be expected to restore to cultivation immense
areas of land, particularly in Africa.! Moreover, new methods of
seed selection enable crops to be grown in regions whete the short-
ness of the rainy season formerly precluded agricultuie.? In China,
and other parts of the world, semi-desert regions are being brought
under cultivation by means of tractor methods. Machinery 1s,
therefore, affecting tenure, and is everywhere tending to replace the
small-scale methods of the individual by the large-scale methods of
the co-operative group. 'The mcreased use of machinery may be
expected to lead to an increase 1n the numbers of the landess
classes, or to free laige sections of the community for other forms of
industry.

' Systems of marketing aflect systems of tenure.: Where, for ex-
ample, the cconomy is one of small peasant producers, the depend-
ence on middlemen for the marketing of the crops may lead to
conditions of ‘sharing” o1 of debt-servitude and the wholesale loss
of land. Thus has happened in Cyprus, Ceylon and Zanzibar, In
Zanzibar the Government was obliged to intervene in order to
prevent agricultural lands falling into the hands of non-agiicultural
moneylenders ' Interlocked with the question of marketing 18 that
of transport. .In the Northern Territories of the Gold Coast the
absence of suitable transport facilities has been a limiting factor in
the production of crops for export, and this in turn has prevented
the development of land tenure along the individualistic lines which
are now characteristic of the Southern regions) In Northern
Rhodesia the distinctions in the methods of alienating land to
Europeans, based on distance from the railway line, have caused
much dissatisfaction, while the insufficiency of access to the railway
for the inhabitants of the native reserves has been one of the factors
that have led to a revision of the land policy of the Protectorate.3
In many territories ribbon development along railway lines and
motor roads has created serious problems of soil erosion,

The relative merits of freehold and leasehold provide yet another
example of the interdependence of land tenure conditions and of
agricultural development{ It has long been held that freghold is the
surest method of encouraging the improvement of land{Agriculture

1 Bgypt depends almost exclusively on its irrgation system which 1s now n
process of transformation from a ‘basin’ system under which the land lay fallow %n
summer to one m which crops can be grown contyinuonsly thioughout the year,

2 Technological investigations may lead fo the discovery of grasses or other
fodder plants which are able to survive the long dry seasons of tropical and sub-
tropical 1egions, and this may transform the local systerns of husbandry and so of
tenures. Some grasses, mcidentally, (e g elephant grass) appear to have a special
potency m producing a good soil structme and their use may prove the best of all
measures to prevent erosion, which 1s primarily due to chmatic conditions

8See Report of the Commission appoinied to Enguire wnto the Finoncial and
Economic Position of N. Rhodesia (2938) Colomal No. 145, Para 164,



6 LAND LAW AND CUSTOM IN TIIE COLONIES

1s a long~range industry and the conditions attaching to Jeases have
often been found to be a hindrance to development. . Recently
in Kenya many of the European settlers have objected to the revis-
able rental conditions of their leaseholds, and demanded an inherit-
able estate such as frechold alone can provide. Fieehold title, they
maintain, belongs to the very essence of colonization. Similar
demands have been made by Negro farmers in the West Indies,
Indians in Fyi, and many of the peoples of Uganda. The wide
demand for freehold may be regarded as part of the general develop-
megt ofconomic individualism.*

Yet the indiscriminate grant of freehold title may have the most
disastrous effects on the welfare of any territory, since it may
effectvely tie the hands of governments in all schemes of agricul-
tural advance. Ignorant peasants armed with freehold rights may
soon destroy the country’s capital. An effective system of State
ownership, on the other hand, assures to the community the main-
tenance of the fertility of the soil, as well as such incremental value
as may arise, not from the cfforts of the occupiers, but from the
development of the country as a whole. Yet, where the cultivators
are mere occupters at the will of the Government, theie may be an
excess of bureaucratic control which may interfere with intiative
and lead even to political unrest. There will be more to be said on
this subject later 2

Religion often colours the attitude of peoples towards the land,
and many cling to exhausted soil because their ancestors lie buried
there. Indeed, in Africa, the ancestors are commonly regarded as
the real owners of the land.’ Thus, immigrant conquerors may con-
tinue to recognize, in land administration, the traditional authoiity
of the heads of the mdigenous groups.{ On the other hand, magico-
religious beliefs, notably in the form of the fear of witchcraft, have
been a frequent cause of migration. To countless people in Africa
freedom to migrate may be of paramount importance, not merely
that they may escape from economic or political oppression, but
from the tyranny of evil spirits. It will be seen later that elasticity
is ope of the characteristics of native systems of tenure, and this
makes it possible for complete strangers to be given a free share of
village land.

Then there are the moral or treaty rights of natives. In order to

1 But there 1s now a reaction fiom individualism towaids co-operation (e.g. in
Russia, Mexico, and China).

?See Chapter XX (pp. 243-8), Sir Henry Rew has observed that the line of
demaication between ownership and tenancy 1s not so well-defined as at first sight
appears Ownership may give no moie than limrted control of the land, while, on
the other hand, the terms of tenancy may be such (as in the case of the new class
of State tenants i1 Denmark) that they confer practically all the rights of ownership.
See Art., ‘Land Tenure’ in Ency. Brit.
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land sui#able for development. Even a small tax may have its cffeet,
In British Honduras, where there is a tax of §d. per icre on all
classes of land, an appreciable amount of land has been 1elinquished
o the Crown because of the inability or unwillingness of owneis to
meet the taxation payments. 'T'he area of privately owned land is,
therefore, said to be steadily decreasing.! In "Tonga (I'riendly
Islands), many young men ate said to be refraining from talung up
farming land because of the small tax that they would be required to
pay.2. In some parts of Africa, taxation has forced sople‘.iuclcpendcnt
farfers o become labourers on the land of others.3 But mn many
areas 1t has stimulated subsistence farmers to grow commercial
crops, and so has helped, indirectly, to raise the standard of hfe.]

There are other political aspects of land-holding. In many parts
of Africa the right to the use of land 1s dependent on allegiance to
a chief or chiefs. The authority of chiefs, sub-chiefs and heads of
clans and families is bound up with the land.* "The grant, therefore,
to individuals of absolute rights of ownership would tend to disrupt
the native polity, and so, too, would the indiscriminate sale of tribal
lands by chiefs. The control of alienation of land has 1n consequence
been one of the main planks of the British system of ‘Indirect
Rule’s

L See Agriculture in the West Indies, Colomul No. 182, p. 230.

?Bee p z1b

3The very fear that the land may be used as a basis for taxation may preclude
close investigation 1nto native systems of tenure o1 attempts 1o alter them 1L ray
be observed, meidentally, that chiefs may oppose Iegislation which (e.g by tecog-
nuzing prescriptive rights) would cuitail their authority and the incomes they detive
from the adrunustration of land,
N 4 Anzic:ng the Akan of the Gold Coast theie 13 a proveil that ‘All power lics in
the land’.
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CHAPTER 11
Native Systems of Tenure

The need for more accurate study of Native systems

In the first chapter sufficient was said to indicate the highlyg-
complex character of systems of land-holding, and that problems
of tenure are interlocked with the whole social, polit®al ®nd
economic structure. We may now pass on to consider some of the
characteristic features of the indigenous or less developed systems
found in many dependencies, notably in Africa. Here it is im-
portant to note that it is only in recent years that reliable informa-
tion on this subject has been obtained. Many of the early investi-
gations were vitiated by unsound methods of approach, such as the
use of abstract questions—the answers to which were often given
by interested parties—instead of the concrete method of tracing the
actual history of plots of land. Another frequent source of error
has been the presupposition that native conceptions of ownership
must be basically the same as those of Europeans.! English terms
such as ‘rent’ or ‘lease’ have been employed to denote practices
which bear only a superficial resemblance to those denoted by these
terms. The gifts given to chicfs as admunistiators of land have been
assumed to be ‘rent’, and the chiefs to be ‘landlords’. To add to
the confusion, the same English word has been used in different
senses, so that, for example, (to quote Dr. Lucy Mair) those who
have said that there was no such thing as ‘property’ in land have

1 In a Privy Counul judgement m 1921 their lordships observed that ‘In inter-
preting the native title to land, not only m Southern Nigena but in other parts of
the Batish Xmpite, much caution 1s essential Thete :s a tendency, operating at
times unconsciously, to 1ender that title conceptually 1n terms which are appro-
priate only to systems which have grown up under English law. But this tendency
has to be held in check closely As a rule, in the various systems of native jurispru-~
dence throughout the Empire, there 1s no such full division between property and
poasession as English lawyers ara familiar with’. (Amodu Tijan: v. The Secretary
8. Nigeria. 2 A.C, 399, 1921.) s

Lord Lugard has observsd that the term ‘ownership’ when applied to land 1s
relative, even imn England, where 1t 1s qualified by the night of Parhament to expro-
priate the owner 1f the land 1s 1equired for some public purpose such as a rallway.
In Africa the term 1s still more qualified. The ascription of ‘ownership’ of land to a
chuef 1s only accurate 1f the term 1s used in tts native sense. (Dual Mandate, p. 316.)
Professor Raymond Fiurth has alse pomnted out that the piecise mearung of owner-
ship 1s different 1 every culture, varying according to custom, tracition, and the
relative social status of those who enjoy 1ts privaleges. The key o the understanding
of a system of nutive land tenure hies, he says, i reahzing the inadequacy of such
tetms as ‘commumistic’ or ‘individualistic’ and in grasping the complex scheme of
titles, clamms, privileges and obligations on the part of individuals and the com-
munity with which the native hunself invests the control of the soil (See e g.,

We, The Tikopia, pp. 406~7 and Prinutwe Economcs of the New Zealand Maort,
pp. 330 1, and 375.)

ix

-
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meant 8ne thing, while those who have argued that there was
‘property’ in land have meant another. Again, the woids 'm theory’
or ‘theoretically’ have fiequently been employed to square the pre-
suppositions with the facts. 'I'ime and again there appear such
contradictions as ‘mn theory the land belongs to the Chief, but m
practice the Chief is not consulted’, or ‘theoretically therce is no
negotiable freehold . . but in practice the cffective sale of land is
of frequent occurrence’. Confusion, too, is caused by loose trans-
lations of native terms, so that a word rendered as ‘puichase’ may
not mean ‘outright purchase’ but ‘redeemable purchase’—a very
different matter. Or to take a final example, there is the common
practice of distinguishing tenures as either ‘communal’ or ‘mndi-
vidual’. Yet the two may exist side by side and interwoven * The
term ‘communal’ has often been applied to lands m which ind-
viduals have well-defined rights, and it has been applied constantly
to useless lands over which neither individuals nor groups of
individuals claim any rights at all. On the other hand, ‘individual
tenure’ has been used to mean anything from a mere right of user
which cannot be alienated, to a freehold estate with the fullest
freedom of disposition.

The absence of accurate information regarding native systems of)
tenure has had many unfortunate eflects. In the making of treaties
with natives, Colonial Governments and individuals have assumed
that they were being given exclusive rights over land, whercas the
natwves have assumed that they were merely granting the qualified
rights of user which they themselves enjoyed. On the other hand,
some governments have enacted laws recognizing the native rights
as though they were the equivalent of frechold 1ights in Western
countries, thus conferring on the natives an authority to dispose of
lands over which, under their own law, they only had usufructuary
rights.? Failure to understand the custom of shifting cultivation
has led successive governments to under-estimate the amount of
land required by native tribes, or to claim as Crown property land
which they had believed to be vacant.3 In Ceylon much land was

-

* Professor Malinowsk: has pointed out that ‘every relationship between man v,
5;‘011 18 emph,r:tlcnlly both individual and concerted. . . . The 1eal problem 1s not the
either—or” of individualism and communism but the ielation of collective and
peisonal claims’. See Coral Gardens and Theirr Magic, Vol 1, pp , 379 and 380.
: S:ee Dr. Felix M Keesing's, The South Seas in the Modern World, p. 99.

See p 78, footnote 2. Alse, An African Swrvey, p. 745 Dr. Felix Keesing,
speaking of the_ Paaific communities, observes that ‘A mustake ficquently made by
government officials and otheis has been to regard only those lands 1n active use for
€conomiIc puiposes as being covered by valid native titles and to classify the rest as
unoccupted or waste lands, In native eyes, however, virgin or fallow territories are
nearly always covered by some form of tenwe, actual or potential. . . . Difficulties
have hkewise arisen whete, 1n accordance with Western practice, goveinments have

put legal restrictions upon the owneiship and use of forests and their products, on
water and marme 1esources and on minerals,’ Op cit., p. ¢8.
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appropriated under the Ciown Lands Ordinance of 1840 40 which
the villagers had a legitimate claim,! and similar mistakes have been
made 1 Fast Africa. It has been assumed that Chiefs were the
owners of tribal lands and could sign them away as they pleased,
whereas in fact the chicfs were no more than public trustees. On-
the same principle, chiefs and other leading personages of a tribe
have obtained for themselves privileges regarding land which they
would not have obtamned had the local Government been instructed
in the facts Under the Uganda Agreement of 1900, ‘A government
which supposed itself to be confirming native rights turned™the ~
Chiefs by a stroke of the pen into landlords entitled to exact rent
from their former subjects and to dispose of their land for cash,’
while in the Gold Coast, ‘the reckless granting of concessions by the
Chiefs was allowed on the assumption that their 11ght to make such
grants followed logically from their authority over stool lands.’? In
Kenya, the land legislation prior to 1938 proceeded on the assump-
tion that the native 1eserves were commons in which private rights
to land did not exust.

Pastoral Rights

The most elementary form of land occupation is where pastoral
peoples range freely over large areas in search of fresh grazing and’
of water. Normally under such conditions there is no need for
defining rights.® Where the pastoralists come into contact with the
agricultuiists they are welcomed because of the milk and butter
made available, Most agricullurists, also, are aware of the value of
cattle manure. Disputes arise, however, when the cattle damage the
crops, and agriculturists are often on this account put to the trouble ™
and expense of fencing in their lands. In many parts of Africa there
is continual [itigation, and a good deal of bloodshed, on account of
trespass by cattlg, and in Nigeria it is not uncommon for a man
living in one village to farm on the lands of another where there 1s
less interference from domestic animals 4 In the Gold Coast,
Sir Henry Belfield considered (in 1914) that restrictions should be
placed on the grant of land for grazing, with a view to curbing the

18ec H. M Leake in Troprcal Agriculture, Vol XV, No, 11.

2 Dr, Lucy Matr at the Oxiord University Summer School on Colonial Admimis-
tration, 1938. It 1s interesting to note, as regmds the Uganda Agreement, that in a
despatch of 15th June, 1900, the British Foreign Office observed that ‘the intro-
duction of the law of England i regard to land, which appears from the wording
of the Agreement to be the intention of its fiamers, may create a very complicated
system.’ As mdeed 1t did (See pp. 132-7)

3 But there may be well-defined 1outes to definile areas which the pastoralists
are allowed by custom to exploit.

1 See, e.g., Land Temne n an Ibo Village, M M. Green, p, 2o,
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perniciows proclivities of pastoialists,! and i1'1 Cyprus fm mers have
held that, were 1t possible to climinate indiscriminate glazing by
sheep and goats, the crop production could be doubled.?

Where pastoral peoples are, for various reasons, confined to
limited areas, more definite grazing rights may atise. Thus, in the ,
arid regions of Tanganyika, private grazing rights have grown up
in the areas atound water supplies, or where the movements of
cattle are restricted on account of tsetse-fly. A plot of grazing/
ground may be held by an individual, a family, or a group of;
" pesmons ®/ho have agreed to herd their cattle together. And since
the conversion of waste land into suitable giazing land, and its sub-
sequent mainlenance, may involve considerable labour, owners of
grazing- grounds sometimes let them out on a rental basis, Pro-
gressive individuals may even, nowadays, obtain petmission from
the tribal or village authotrties to construct dams or other appliances
for conserving water, and so establish for themselves puiely piivate
rights over what was formerly public property. It is clear that
develcpments of this kind must be creating many ptoblems; private
enterprise may deserve encouragement, yet any wide extension of
private rights may upset the local land economy and interfere with
Government schemes for the development of agriculture and the
control of erosion. In many parts of Africa there 1s a dangerous
degree of soil deterioration which can be attributed laigely to over-
stocking, and the remedy may lie in a variety of measures such as
the reduction or redistribution of herds, the introduction or exten-
sion of rotational grazing, or, where circumstances are {avourable
the substitution of an agricultural for a pastoral economy. Grazing-
grounds, moreover, 1equire to be controlled if they are not to
become breeding grounds for weeds and ticks; and for many other
reasons grazing regulations may be necessary. These can more
easily be put into practice, by Native Administrations, where rights
are of a collective rather than an individual character. It has been
pointed out also (by Mr. D. W, Malcolm) that in Tanganyika,
wherever personal rights in grazing grounds are recognized, there
is continual litigation, since the grazing-grounds {orm a patchwork,
and the boundaries are seldom clearly marked. No such difficulties

exist where the grazing-grounds are annually allocated by the
village authorities,

! Despatch to Secretary of State, 3rd April, 1914,

®See B J. Surridge, 4 Survey of Rural Life m Cyprus, 1930, p. 71, The Cypriot
laws relating to malicrous damage have recently been made more effective ( by Laws
No 20 of 1935, 31 of 1935, and 7 of 1937). Under the Licensing of Shepherds Law
a himut 15 placed on the size of the flock and the number of shepherds, and under

the Goat Law a village can, by 2 majority ballot, exclude all but tethezed goats from
its confines,
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In Kenya the Land Commission of 1933 recorded a comprehen-
sive condemnation of large giazing commonages, ‘which are fre-
quently used as a species of bank for the storage of bride-prlce.’}l
They stated that even the areas added expresely for the purpose of
accommmodating cattle (while over-grazed areas of the reserve were
rested) should not be used as grazing commonages free to all with-
out restriction, but should be used on an organized plan.! A
committee recently appointed by the Government of Kenya to
advise on the steps which should be taken to deal with the problem
of overstocking, recommended (in 1941) that ‘‘mmediale st®ps
should be taken to restore to grazing all areas that aie unsuitable (

s
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for cultivation and to encourage the return of stock to cultivated
holdings in order that it may fulfil its proper function of adding
milk to the dietaty of the people, and of manure for use on arable
land and pasture . . Native agriculturists should be constantly
reminded that there can be no return to the old conditions which
permitted shifting cultivation and the allocation of almost unlimited
grazing areas for stock, and that the only place {or stock in modern
conditions 1s on the cultivated small holding, where, by means of the
proper use of manure, the continuous farming of the land without
loss of fertility 1s made possible’. The commuttee recommended
that strict measures of grassland and soil control should be applied
throughout both the pastoral and the agricultural native areas of
Kenya. These recommendations have been accepied by the Govern-
ment of Kenya; and similar policies are being considered, or have
been accepted, by other Colonial Governments,

It should be remembered, however, that other than purely
economic factors may have to be considered m dealing with grass-
land management, There are many tribes, such as the aboriginal
peoples of British Guana, who, if they are to avoid extermination,
must be allowed adequate land i which they can continue to live
the nomadic Iife of their forefathers.? There are treaty obligations,
such as those with the pastoral Masai, which cannot lightly be set
aside; and there is the semi-sacred character which is attached to
cattle in many African dependencies.? "T'he Director of Veterinary
Services in Tanganyika has recently observed that obsession with
the problem of soil erosion may make us forget that, after all, the
soil was made for man and not man for the soil, and that when
Governments interfere they must beware lest mn removing one evil

! Report of the Kenva Land Cammussion, 1933, para. 1670, See also paras.
1980-2040,

2 The West India Royal Comnussion Report, p. 398.

3 Pastoral peoples may be more concerned with property rights in cattle than in
land. R H. Lowie has observed that among the Ruanda of the Belgian Congo n
monarch, nstead of bemng regarded as the owner of the land, 1s regaided as the
owner of all the siock. Among the Rwala of Arabia there are rules governing the
mheriance of camels, but none regarding the inhertance of land.
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they create many otheis.! Nevertheless, it 1s clear that the whole
problem of grassland management deserves much closer attention
than it has anywhere received. Grass 1s no longer to be regarded as
a mere cover for waste lands, but as the world’s most valuable single
crop. Governments will in future have to embark on large schemes
of reclamation of waste lands, and schemes also of permanent
pasturage let out for grazing on a controlled basis. Much more
information is required regarding the nature of pastoral rights,
Generally speaking, the character of the tenure must be determined
by=he [3cal circumstances  In some circumstances the best remedy
for overstocking will be the promotion of intelligent mdividual
tenure and rotational grazing; in others, communage systems may
accord better with native economies and modes of life, and also
with Government schemes for future development.

Agricultural Rights

A more permanent relationship with land is established by
agriculture. This assumes an nfinite variety of forms, reflecting the
use to which land is put and being related to the amount and quality
of the land available,? to the local climate, to the character of the
crops grown, and to the social and political institutions of the
people.? When native societies are stabilised the rules of land tenute
are never vague or ill-defined, and if to-day there is confusion, this
must be ascribed to the introduction of new legal conceptions 1e-
garding land, and new economic conditions to which the indigenous
systems have not yet had time to make the necessary accom-
modation.

One of the main distinctions between Native systems of holding!
land and those of Western societies is that the former are largely
dominated by personal relationships, whereas the latter are subject
to the impersonal legal conception of ‘contract’. In some areas of
the Empire, however, there has been a fusion, or confusion, of these
two conceptions, so that in a single dependency the two principles
may exist side by side, or in opposition, often with chaotic results.

*H E Hornby 1n an article on ‘Overstocking i Tanganyika Territory’, East
African Agricultural Journal, March, 1936.

 Availability of land determines the type of tenure R, H. Lowie has observed
(m his article on Land Tenure n the Encyclopedia of the Social Sciences) that
Kirghuz bands in Asiatic Russia were communists 1n the summer when land was
ebundant, but mcividualists in the winter when a dearth of sheltered quarters was
coupled with private ownership of winte: territories, which were marked out by
natural or artificial boundaries and guarded against trespassers.

3 It has been frequently pointed out (e g. by Professor Lowie) that since propetty
1ights are correlated with other social phenomena, a study of land tenure 1equires a
consideration of government, clan and famuly orgamzation, and also of economic
activity, technolagy and religion. All social mstitutions are closely concatenated,
and a single mstirution should not be selected and trealed as an 1solated problem.
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In many parts of Africa, for example, the holders of usufsuctuary
rights 1n Iand are now endeavouring to convert them mto inde-
feasible titles and are arming themselves with bogus deeds often
obtained from bogus lawyers at considerable expense.*

In describing the land tenure systems of the South Seas com-
munities, a distinguished American anthropologist has observed
that the most typical form of tenure i pre-European times was for
‘hving sites and cultivations around villages to be very precisely
defined as to what famulies or individuals had authority over them
and as to who could use them; but for forest hinteriands #hd vFef
or ocean frontage to be held collectively by the communities con-
cetned. . . . Nowhere was there any complete collectivism or com-
munism such as some theorists have postulated for the primitive
world. . . . But frequently a large group of individuals had rights in
some piece of property, based on kin ties or other traditional factors.
Again, where a person such as a chief appeared to be an owner or
landlord, he was often really more of a supervisor or tiustee. He
exercised authority over land rather than possessed it’ 2

This statement would also apply generally to the indigenous
tenures of Africa. These are often described as ‘tribal’ or ‘communal
ownetship® But the basis of land admumstration is not usually the
tribe but the village, and land is not usually owned or worked by any
large unit. Everywhere theie are individual rights, thatis to say that
a single individual, or two or more close relatives, have definite
rights to a particular plot of ground and to its produce. But these
rights aie qualified by membership of a family, clan or local group.
They are limited to the period of effective occupation and restricted
in respect of succession and therefore of transfer. Sale is normally
forbidden and may indeed be unthinkable.8 The rights in fact par-
take more of the nature of possession than of property.® If the
holding is quitted it reverts to the holder’s kindred or to the village,
and may be re-allocated. In some cases all the lands of a village
have been divided out among the kindreds composing the village,

! Lord Hailey has observed that in the Gold Coast the use of Enghsh docu-
mentary forms of transfer, coupled with the growth of land values and the uge made
by chiefs of theiw poweis over ‘stool’ lands for the grant of concessions, has led to
a break-up of the older usages, Large numbers of land cases, moreover, are biought
on appeal to the Supieme Court, and although the Coutt maintains the customary
rights of the family in successton to land, 1t has tended to deal with transfers mn
terms of English law. See An African Survey, p 856. See also below, pp. 163,
179-182, and 295-7

2 Dr. Felix M. Keesing, op cit, p 98.

8 But a famuly, Lineage or sib may, by common consent, sell part of its ancestral
lands for some necessary puipose, such as the payment of debts, the carrying on
of famuly trade, the provision of bride-prices, the purchase of agticultural imple-
ments, the payment of the costs of litigation, or State demands. An individual may
also alienate self-acquired propetty.

¢ R, H. Lowie observes that an mdividual’s nght may be no more than a pre-
emptive possessory right—he has exclustve rights while he s there, but loses
them if he leaves,

"\\A
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and all ¢he lands of the kindreds in turn have becn divided out
among the extended families composing the kindred. But some-
times the villages and kindreds still hold reserves of undivided
lands which are allocated as required, Or parts of them may be
portioned out annually if the individual holdings are found to be
insufficient,

In ordér to make these principles clear a number of authorities
may be quoted. In their judgment in the Southern Nigerian case
cited above, the Privy Councillors made the following observations:

oy 2 . . r .
"K®ery Ysual form of native title is that of usufructuary right, which
18 a mere qualification of or burden on the radical or final title of the
Sovereign, where that exists. But this estate is qualified by a right
of beneficial user which may not assume definite forms analogous to
estates, or may, where it has assumed these, have derived them fiom
the intrusion of the mere analogy of English jurisprudence. . . .
There 1s yet another feature of the fundamental nature of the title to
land. . . . The title, such as it is, may not be that of the individual,
as in this country it nearly always is mn some form, but may be that
of 2 community. Such a communily may have the possessory title
to the common enjoyment of a usufruct, with customs under which
its individual members are admitted to enjoyment, and even to a
right of transmutting the individual cnjoyment as members by
assignment wmter vivos or by succession. To ascettam how far this
latter development of right has progressed mvolves the study of the
history of the particular community and its usages in each case.
Abstract principles {ashioned a priori are of but little assistance and
are, as often as not, misleading.’!

Professor Schapera, in his account of land tenure in Bechuana-
land, states that the Chie{ controls the allocation of land and assigns
a residential area and a separate arable tract to each of the wards in
hus capital. The holding of each ward (or small village) is controlled
by the ward-head, who must provide land for all the households
under his authority. He may also admit outsiders who apply to him.
The head of a household assigns plots to his dependants; every
family must have its own land, and, if 2 man has more than one wife,
each 1s entjtled to a separate dwelling and field.2 Grazing land 18 not
similarly divided among the households, but every owner of cattle
may graze them freely within the area controlled by the ward-head.
‘In every instance the possessor of land is entitled merely to its use,
and not to absolute ownership, Should he go away temporarily he
can take up the land again on his return. Land passes only by way of
gift, inheritance or gratuitous loan, It is never treated as a com-

1 Amodu Tyam v, 'The Secretary, S, Nigeria, 2 A C. 399. 1921,

? Generally-speaking 1t 18 true to say of African tenures, as of Indien, that women
have only a life interest m land,
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modity that can be sold or hired out. There 1s, therefore, no oppor-
tumty for-land speculation and no incentive to the acquisition of
large holdings from which a return can be detsved 1n the form of
purchase price or rent., Tribal law morcover limits the amount of
land that people may hold **

In describing the land system of the Wa-Bena of Tanganyika,
Mr. and Mrs. A, 'T. Culwick state that: ‘Land, per se, has no valuen
the eyes of the Mbena and nobody bothers about 1t until it 1s cleared.
Any member of the tribe, or any stranger who has been granted per-
mussion to settle in the country, can of right take and clear % maTH
land as he requires for his house, his fields and possibly a family
burial-ground. As soon as he has done this, the position has changed,
The work he has put into the plot gives it value. It is now his
property and no one may encroach on it. So long as it continues to
be used, it remains in the possession of him or his heirs, ..., When
a man deserts exhausted ground, he no longer calls it ‘my field’, He
will, however, refer to it as ‘my old ficld’, indicating thereby that he
still has certain proprietary rights over it, should he care to exercise
them. . . . The temporary occupier of a field is thus regarded as
something moie than merely its user; he has rights which extend
beyond the period of actual use. It is considered as hus absolute
property as long as he wishes to keep it. . . . His rights over it last
as long as he wishes, whether it 1s 1 use or not, and further, he has
the right of disposal. He can, if he wants, dispose of a field to his
neighbour. Such tiansactions naturally take place but seldom, when
~every man has land and to spare for the taking, but they do some-
tunes occutr, as, for instance, when a man has inherited a good field
at some distance from his home. He may negotiate a transfer to
another, usually a relative, receiving mn exchange goods, cash, or
services of some kind. But as land itself has no value, he is really, of
course, selling the work of clearing and breaking the ground, and
any crops which may be growing on it at the time of transfer; 1.e. he
is actually being paid for improvements, and not for land itself,
though at the same time he, as the owner, is transferring his rights
over the land.’ -

As regards grazing, in granting a man permussion to take certain
grazing grounds, the tribal authorities among the Wa-Bena give him
both rights of use and rights of disposal over it. At his death the
appropriate heir inherits the land on the same terms, and thus the

'] Schapera, Natwe Land Tenure in the Bechuanaland Piotectorale, 1943,
Pp. 44-46. It 1s worth observing, as Di Audrey Richards has pointed out with
regard to the Bemba of N Rhodesia, that, while there may be no tuibal law restrict-
ing the amount of land which a man may occupy, social convention mayv unpose a
limit, according to the status of the indridual  Fear of the accusation of pride or
a reputation for personal ambition, so often associated with charges of witch-
craft, arc impaitant factors. See Land, Labour and Dict 1 Nos thern Rhodesta, p. 271,
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family may hold it permanently. As for the head of the village, he
has not only the first claim on uncleaed land but also, 1f*he cares to
‘exercise 1t, ‘a 1ather vague power to dictate to his people where
they should or should not cultivate’. Similarly, he has absolute
discretion 1n the matter of grazing grounds. ‘But let a man once
clear a patch of ground and he cannot be evicted, nor can the local
authorities turn men off grazing grounds of which they have taken
possession.’t

In an Ibo village in Nigeiia the following classes of land were

“Oxervéd by myself 2 The first class includes lands which are
sacred or taboo, These surround the shrines of public cults or are
lands specially marked off for some magico-religious purpose. The
ownership is regarded as vested in the deities or ancestors, and no
one would normally attempt to use any fraction of such lands for
farming.? Lands of this character are found all over Africa, and in
most dependencies there are statutory provisions for their pro-
tection.*

The next type of land 1s the virgin forest, which has remamed
unused for farming purposes because it has not been required, or
because the village authorities (that 1s to say the village chief or the
heads of kindreds) have forbidden farming there, lest the village
should lose the use of the forest as a means of defence, or as shade,
o1 a source of supplies of wood or fibre. But if a piece of uncleared
forest has no obvious public use, then anyone may clear it for faum-
ing purposes, and the land so cleared becomes his private farm. He
cannot be deprived of it and he can pledge it or transmit it to his
children. But should thete be any uncertainty as to whether the
village may require the uncleared patch, the would-be farmer must
first obtain the permission of the local elders or of the special official
authorised to act as administrator of lands.

The third class of land is farm-land held in common by the entire
village, ward, kindred or extended-family, and is formally portioned
out afresh each time it is to be farmed. Where the common land
belongs to the entire village 1t is usually infertile soil for which there

 Ubena of the Rwers, by A, T' Culwick and Mrs G. M Culwick, pp. 236 et seq.

? Law and Authority 1n a Nigerian Tribe, by C K, Meek, p. 100

8 But it 1s a sign of the times that some fatmers, driven by land hunger, have
recently cleared patches of taboo foiest in order to plant yams Tt 15 said that if
anyone takes this step (without interference fiom the eldeis) and faims for two
years 1n succession without suffermg misfortune, he 1s considered to have become
the owner of the patch, which ceases to be taboo,

1 E g. in the Gold Coast Concesstons Ordinance of 1939 (No 19), 1t 15 laid down
[Sec 12 (9)] that no Concesston shall be certified as valid unless the Court 15 satis-
fied that the customary rights of natrves are ieasonably piotected in respect of
‘fetish’ lands. On the other hand, in the Sierra Leone Concessions Ordinance
(No. 29 of 1931), 1t is an offence to represent any land m respect of which a ceztificate

of validity has been issued by the Court to be ‘tetish’ land, and no one may put
‘fetish’ on such land (Sec. 54).
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is no demand. Where it belongs to a kindred or extended-family
group it is parcelled out annually to members of the kindred whose
ptivate holdings may be insufficient. It can only be leased or
pledged to strangers with the consent of the whole group. Similarly,
if the land is to be redeemed, 1t should be redeemed by the group as
a whole. Inthese days cases occur where an individual member of a
group redeems group-land at his own expense and then claims 1t as
tus private property.

Finally, and most important of all, comes the land which is
individually held—that 1s to say by a single indwidual or by 2sma™™
working group composed of a father and sons, or a man and his
younger brothers or cousins. Such land 1s acquired by inheritance,
or by clearing virgin forest, or in return for a loan. In many villages
there 1s no land at all which is not held by individuals. Land so
held can, among the Ibo and many other African tribes, be pledged
without reference to anyone, and 1t is common practice for a man to

spledge his land in order to cancel a debt, to pay a bride-price, or
even nowadays to raise the cash for his Government tax. ILand
which has been pledged is normally redeemable at any time, at the
same rate at which it has been pledged, and in many African tribes
there is a proverb which states that ‘A thing which is pledged 1s
_mever lost.”! In pomt of fact, however, land which has been pledged
is often petmanently lost. It may be pledged for a sum far 1n excess
of that normally given, and become irredeemable, all evidence of
the original transaction having been lost. In this way rich indi-
viduals have acquired land in perpetuity. There will be more to say
about the pledging of land at a later stage.?

From these descriptions it will be evident that there 1s a fairly
general common pattern of land tenure, associated for the most part
with subsistence agriculture, which is still the prevalent form of
economy.® But there are many variations or modifications. Thus,

3 Compare Leviticus xxv, 23-4 (R V) ‘And the land shall not be sold 1n per-
petuity * for the land 1s mme . . And in all the land of your possession ye shall
grant a redemption of the land,’

# See Chapter xxu (pp. 256-271). n

 The semi-communal or open-field system 1n operation 1n England from Anglo-
Saxon times to the nineteenth century presents many parallels to the pattern here
described, “The land of the village community was divided up 1nto two or three
open fields [campr], which were cultivated m a certain rotation. Each of these
fields was divided nto a number of stiips [seliones|, which averaged about an acre
m extent, and the strips were drvided from one another by tuif balks, Each land-
owner possessed a certam number of these strips in difterent places in the open
fields, It1s probable that the strips were scattered 1n this way 1n oider to give each
owner a little bit of the good land, a little bt of the indifferent, and a little bit o
the bad. . . In addition each landowner had certain common rights, One and
sometimes two of the common fields were left fallow each year, and over these
fields there was a right of common of pasture for the cattle of the villagers
There were also rights of comrnon over the extensive waste lands which adjoined
the village.” See W S. Holdsworth, op. at., p 39.
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persons who are short of land may obtam a temporary loan or lease,
in return for a proportion of the crop at harvest. This proportion
may be so small that 1t is no more than a token ot obligation and an
acknowledgment that the land has been lent and not given away,
Or 1t may be so substantial that the relationship between the grantor
and grantce assumes something of the chaiacter of métayage. Nowa-
days, there 15 a tendency in some areas for gifts in kind to be
replaced by cash, and so to become regular rental payments. In
other areas, again, the grantor of land, which would formerly have
“Deen given away free or for some trifling consideration, may demand
a comparatively large sum of money and argue that this 1s not
purchase-money but compensation for the trouble of having cleared
the land. There will be references to developments of this kind at a
later stage. X2

In a number of Colonmal territories (e.g., Nigeria, Uganda,
Tanganyika and T'onga) there were formerly feudal forms of tenure,
fiefs or estates being conferred onofficers of State, members of the
royal families and other notables. These tenures will be described
in succeeding chapters,? and it need only be observed here that they
have developed 1n very different ways m the diflerent dependencies,
or sometimes even in the same dependency. In the Buganda and
Bunyoro districts of Uganda,the rights of tenants have been sccured
by varying means, but in the "['oro and Ankole areas there is little
security of tenure beyond that of the goodwill of the landlord.? In
Tanganyika the landlords are still entitled to make certain demands
on the crops of their tenants.® In Northern Nigeria the estate
system has, for the most part, disappeaied, but some royal estates
are still largely worked by ex-slaves, whose position has become
assimilated to that of ‘clients’, paying an annual tithe. In the State
of Nupe the amount of tithe varies with the personality of the Emur,
from one or two bundles of corn annually to as much as one-third
of the entire harvest.5 In many paits of Africa chicfs have tended to
become landlords, and landlords have tended to assume the role of
chiefs.

Fhe landlord-tenant relationship is not, however, a common
feature of indigenous systems of tenure. In most of the colonics the
peasant farmer is still free and independent. And although this may
serve to slow down the rate of progress, it is a prime factor in the

Emaintenance of social stability. On the other hand, the fact that

“The whole question of change 1n native land law as a result of European influ-
ence and the introduction of commercial crops 18 given separate treatment im
Chapter XXIV.

2 See especially pp. 132, 138 and 153.

3 See p. 141,

18ee p. 114,

® 8. F. Nadel, 4 Black Byzantium, 1942, p. 199
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individual rights are exercised within the framework of the kindred
organization and aie qualified in many important respects, particu-
larly as regards the right of alienation, may present serious impedi-
ments to agricultural development on modern lines, though it may
continue to perform a useful function under a subsistence economy.
It will be seen later that in somfe dependencies, notably Fijy, special
legislation has been introdn€ed in order to give greater freedom for
individual enterprise.* V"

"The principle that he who clears land establishes rights of a
permanent character has existed all over the world from wncipse
times.2 Tt is based on the fact that the clearing of virgin forest!
involves heavy work. And under all indigenous systems of tenure it
is an accepted principle that the expenditure of Jabour creates 1ights,
It is for this reason that economic trees which require attention are
held 1n private ownership, and that the property 1s in the tree itself
and not 1n the land on which it grows? On this account also the
ownership of plantations differs {rom that of arable land used for
growimng subsistence crops; and ancestral property, which is held
collectively by the kin and cannot be sold, differs from acquired
property which 1s at the complete disposition of the person who
acquired it For the same reason also, in the Dikwa Emurate of the
Biitish Cameroons, where ordinary agricultural land has no nego-
tiable value, the patticular class of land known as firki 1s bought
and sold, since its use entails heavy labout in clearing, ditching and
the diversion of flood water.? This principle is largely, no doubt,
the rcal explanation of the fact that the descendants of the original
occupying families aie considered to have a special degree of

1 8ee p. 206.

% The Laws of Manu (India) declare (IX, v. 44) that ‘He who clears a piece
of land 1 the owner of 1t,” and “What a biother has acquired by labour skull, without
using the patrunony, he shall not give up without his assent, for 1t was gained by
his own exertion ’ ‘Sages who know the past declare 2 field 10 belong to him who
cut away the wood or who cleared and tilled 1t, and a deey to him who dwned the
arrow which first struck 1t > Sir Paul Vinogradoff states that m the law of ancient
Greece, ‘there 1s one group of rules in which the influence of men’s labout 15 recag-
nized as generating real 11ghts, although these rights do not reach the standard of
full property. 1 mean the growth of piotecled tenant right On territories reclaimed
from the waste . . . special rights approximating to ownetship were conceded in
order to improve cultivation * (Outhnes of Hutorical Jurtsprudence, Vol 1L p 216),
In Muhammadan law 1t 1s a well established principle that ‘whoever cultivates
waste lands does thereby acquire the property of them’ (Hed 610) For an example
of the application of this principle of encouraging agricultural enterprise see p. 66,
In the Dera~-Ghazi-Khan district of the Punjab the person who clears jungle and
brings land under cultivation 1s protected by statute. He cannot be ejected as long
as he continues to cultivate, his occupancy night 1s heritable; he can cut down
self-grown timber for agricultural purposes; he can build houses, though if he
vacates his holding he can 1emove only the mateiials he has paid for himself, he
can sink a certamn type of well; and he can sublet his holding temporarily but not
permanently. See Sir W. H Rattigan, A Digest of Cronl Law for the Pumab, p. 255.

3 See Brtish Cameroons Admuustratrue Report, 1923. Appendux IT1.
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ownership, and that a religious sanction is given to this view.!

The annual or periodic allocation, or re-allocation, of village lands
is a common technique of native systems for ensuring a fair dis-
tribution of land.? Thus, among the Marri of Baluchistan, land was
formerly redivided every ten years in order to meet the needs of
strangers, who were welcomed on account of the strength they
added to the tribe.8 Among the Brahui and Lhota Naga there was
also a periodic redistribution in order that each clan should have
land proportionate to the numbers of the clansmen. In Fiji, the
“wad ofza clan that had died out reverted to the community, and at
the present time it reverts to the Crown as ‘ultimus hzres’, and is
redstributed among those who are short of land.* Tn many parts of
Africa chiefs have the right to take away from families any of their
land which 1s not required.5: In Palestine, also, there is a custom,
widely prevalent, by which village lands are periodically redis-
tributed. 'The method of redistribution appears to vary consider-
ably from village to village. It is obvious that a custom of this kind,
while it secures a fair share of land to all, must be difficult to main-
tain under conditions which demand the fullest forms of security,
and that it must militate also against attempts to promote an
effective system of land registration

‘There is one further feature of native systems of land-holding to
which some reference should be made, namely, the absence from
native customary law of any limitation of time within which claims
over land—or indeed anything clse—can be asserted or enforced.

1Tn commenting on the tradition that the Kikuyu of Kenya bought out the
original occupiers, the Doiobo, the 1929 Commuittee on native land tenure observed
that this was done (a) because of the great respect for the right of first use, and
() 1 ordet to propitiate the ancestors who are believed to be ymmanent in the
locality See Natwve Land Tenure in Kikuyu Province, Report of Commuttee,

% It may be added that the practice of re-allocation 15 also a denial of the ‘allo-
dial’, or ‘free ownerslup’, conception of land-holding.

3 Census of India, 1901, Vol, V. J D Mayne stated 1n 1883 that redistribution
was still practised in the Pathan communities of Peshawar and that this marked a
transitional stage between joint holdings and holdings in severalty (Hundu Law and
Usage, gth Edition, p 307).

* Among the Kikuyu of Kenya the official known as ‘muramats’ has powers of
adjusting the land distribution in cases where one famuly has diminushed and
another has increased (See the Report of the Conunittee on Native Land Tenure in
Kihuyu Provinee, 1, paras. 19-23 ) In Cyprus if land is allowed to remain uncul-
tivated for a period of 10 yems 1t can be resumed by the State (see p. 64). In
3 Rhodesia, under the Land Apportionment Act of 1930, grants of land may be
forfeited 1f not beneficially used Numerous other examples of statutory provisions
of this kind could be given See e g. p 129

5 This has led many observers to conclude that the Chiefs are the real ownets of
the Jand. Butnormally the Chief cannot deprive a famuly of any of its land without
general consent, and 1t 15 almost an axiom to say that a Chief can give lands but
cannot take them away, Chiefs in {act are metely trustees for the people, though
many have 1n the past assumed the position of landlords, and many are endeavouring
to i}o so at the present time, in areas where Jand has become a commercial com~
modity.
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This may be a matter of no great consequence under a <hifting
system of cultivation, for 1f a farmer is dispossessed of one plot of
land he can go to another. But where land has become valuable,
or plantation crops are grown, sudden dispossession may inflict
serious injustice. The absence from native law of any ‘statute of
Limitations’ has in many dependencies been considered a serious bar
to security and so to development, and to be an encouragement of
recurrent litigation and of many forms of fraud, such as the post-
ponement of ,claims to land until the land has been extensively
improved.!v >

In 1927 the Government of the Gold Coast proposed to introduce
into the Colony a Statute of Limitations which would be applicable
not merely in the Biitish Courts, but also in the native courts, with
a view to getting 1id of some of these evils, and protecting non-
natives who had acquired from natives an interest m land.? 'The
proposal, however, was vetoed by a Council of Chiefs, on the ground
that 1t was directly contrary to the native principle that long unin-
terrupted possession does not cicate an adverse title. The new
measure would be opposed to the native rule which requires families
to pay off their debts (in which land might be included), however
long 1t may take them to do so:3 and 1t would have the general effect
of forcing the people to adopt English forms of tenure and of
transfer. The Bill was accordingly dropped.*

Native law 1s not incapable of making its own accommodation to
new conditions. Moreover, equity 1s 1ts governing principle, and 1t
knows very well how to deal with individuals who postpone their

I Sir Ernest Dowson, 1n speaking of land tenure conditions i Iraq, has observed
that ‘any dispute may be re-opened at any time 1f ciicumstances promise a more
favourable consideration of a disappointed party’s case’. And he added that
‘One’s personal status at any miven time may be a determining factor ’

* The proposed measure was entitled “The Civil Proceedings Linutation Bill’, and
the underlymng prinaple was officially described as ‘to safeguard the title to pro-
perty and the fruits of individual enterprise from the assaults of those who have
unreasonably delayed in asserting their claims. By ensuring security from such
attacks, after the expiration of fixed periods, property may be enjoyed and developed
without fear of being mvolved 1n extensive litigation and of being put to a defence
which the passage of time has rendered hazaidous * The Bill proposed to impose a
time limit of twelve years for the nstitution of proceedings to 1ecover land or to
recover money secured by any mortgage. In the case of debt, arrears of rent or
nterest, etc , the lmit was to be six years.

8 Property 1n land 1s often pledged for money loans, etc, and the pledgee takes
possesston until the loan 1s repaid. It was contended that under the new measure
the pledgee might, after twelve years, become the permanent owner of the pro-
petty. ‘The people of the Gold Coast have a proverb that ‘Debt diies but never
rots’, It 1s mteresting to note that according to the ancient custom of the Punjab
the power to redeem mortgages of land lasted for ever The hmutlation period
mntroduced by the British has often been attacked by Punjabis as an unfair innova-
tion %n their customs, See Pumab Customary Law, by C. L., Tupper, Vol III,
p. 218.

* Some of the judges of the Supreme Court considered that the practical effect
of a time limit would, in the case of land, mncrease rather than lessen litigation.
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claim te land until the existing occupier has carried out extensive
improvements' In the Gold Coast itself a case is on recoid, as long
ago as 1878, in which a famly tiied to eject a famer who had
purchased a piece of land from the head of the famuly fourteen years
previously. It was admutted that the family-head had conducted the
sale without consulting the other membets of his family Neverthe-
less, it was held that, as the other members of the famuly had taken
no action and the purchaser had improved the land, he could not be
disturbed.?

™10 nfany parts of Africa it is an accepted principle that voluntary

abandonment of the use of any land should extingush all prescrip-
tive claim. And there may also be a rule that no individual or group
shall hold more land than can be eflectually used. Yet many clans,
families and individuals are in fact laying prescriptive claims to
larger areas than are, or will be, required, under moie settled systems
of cultivation. There is a growing tendency also for prescriptive
rights of user to become crystallized into rights of an exclusive
proprietary character. The problem 1s, therefore, arising mn many
dependencies as to how far such claims can continue to be recog-
nized If land is to be regarded as a national assct, then timely steps
should be taken, wherever this 1s still possible, to prevent excessive
shareholding.? -

' Summing up the main characteristics of indigenous systems of
land-holding, 1t may be said generally that these are devised to meet
the needs of a subsistence system of agriculture and depend on a
sufficiency of land to allow of a rotation which includes a long period
of fallow. Land is held on () a kinship, and/or (b) a local group
basis, Individuals have definite rights, but these are qualified by
membership of a family, kindred and ward (or small village).
Similarly, the individual claims of families exist concurrently with
the wider claims of the clan or local group. Title, therefore, has a
community character. It s also usufructuary rather than absolute.?
Land may only be sold under conditions which do not conflict with
the rights of the kin or local group. The chief 1s the custodian of

* Bayardu v. Mensah, 1848. Under the Ottoman Land Code, state land can be
acquired by 1o yeats uninterrupted possession In the Punjab 1t was laid down by
the Tenancy Act of 1887 (Sec. ¢) that no tenant should be deemed to acquie a
night of occupancy by mere lapse of time. But every tenant was deemed to have 2
right of occupancy who had for more than (wo generations been occupying the
land, without puying rent, prior to the passing of the Act. The limitation for a suit
to have an alienation of ancestial land declared void, or for an heiwr to recover
Rossessmn, was (1n 1920) fixed at six years. See the Punjab Limutation (Custom)

ct, 1920,

* In South Africa no native, holding land under the Glen Grey Act of 1894, may
hold more than one parcel of land.

_“ The nights are of the ancient Greek rather than the Roman pattern, Sir Paul
Vinogradoff has observed that Rome developed the conception of absolute propetty,

while Greece worked out a conception of relative property rights. Hustorical
Jurisprudence, Vol II, p, 198,
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land, but not 1ts owner. The noimal unit of land ownershlp is the
extended-family, or kindred. Land once gianted to a famly remains
the property of that famuily, and the chief has no right to any say in
its disposal. This constitutes a definite imitation on the conception
of land as the collective property of the tribe or local group. The
kinship basis of land-holding ensures social stability, but the
absence of individual pioprictary rights prevents the ramsing of
money on land and so is a hindrance to development.! Land may
be pledged and redeemed at any time. 'The principle of redeem..
ability ensures that land shall not be permanently lost, but'it may
be an impediment to progress since no one will attempt to improve
land of which he may be deprived at shoit notice. The 1estrictions
on the sale of land, the limitation of possession to the period of
effective use, and the petiodic re-allocation of land, all ensure that
land shall not be uselessly withheld from cultivation or lost to the
community.

The ownership of Trees

Reference has been made to the fact that there are special rules
governing property in economic trees, as distinct from the land on
which they grow. The rules differ with the different kinds of trees
and there are wide variations in local custom 2 But generally it may
be said that, as in the case of land, so with trees, labour creates
nights. Thus, while the fruit of wild palm trees may be fiee to all,®
Trestrictions on this freedom appear as soon as the trees are prepared
for the tapping of wine. Thus 1s a laborious process, and the person
who carries it out establishes a proprietary right over the tree which
he has tapped. Similarly if a peison plants a palm or any other
economic trce, the tree will belong to him. Before planting he will
generally summon elders as witnesses, more particularly if the land

1 But, as Loid Hailey has pointed out, individual tenure 1s not the only iemedy.
Tf, for example, a clan o1 tribal unit were to become an economc as well as a social
o1 political unit, ‘tasing capital agamst the value of clan or tiibal lands, acting as a
co-operative banking or selling organization, and taxing individuals thiough a rent
upon their holdings, a rapid transition to individual ownership of land Tught
possibly be avoided But any such development assurnes a toughly parallel develop-
ment of all the individuals 1 a mven community,” See An African Survey, p. 1430,

®In the case of timber, for example, local custom varies with local conditions
Wheie the countiy 15 heavily tunbered no rules may be necessary, and 1t may be
considered an advantage to all if the forest 1s cut down and land made available for
cultivation, But where timber 1s scarce rules may be stricter

3 But 1n many areas only the inhabitants of the village owning the land on which
the trees grow would have the right to collect the fruit. In the Gold Coast the right
to collect forest produce on ‘stool’ lands may be subject to permission from the Chief
and the payment to him of a proportion of the proceeds In many parts of West
Africa palms growing on house or house-farm are individually ow ned, while those
growing on the country ot ‘bush’ farm-lands are owned by the community. Raffia
palms, which are valued as a source of palm-wine, mats, cloth and canoe poles, are
usually individually owned and descend from father to son.
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does ndt belong to himself. If he leaves his village he loses his right
over his farming land, but he does not lose his rights over his irees.
He may let his land, but he does not thereby let his tices. There is
a saying among the Yoruba of Nigeria that ‘A tenant should not
raise his eyes upwards.’? Trees may, however, be let with the land,
and after a long period a tenant may attempt to claim both as his
own. But it is caster to establish a prescriptive claim to land than to
trees 2 On the other hand, trees may be let apart from the land,3

d tempporary loans of trees are often given nowadays by persons
Q\;%fo ate in need of money to pay their taxes 4

A lessee or temporary occupier of land may, with the owner’s
petmission, plant a few economic trees, such as breadfruit, pear, or
kola-nut. and he would retain rights over them in perpetuity. But,
if he were to plant more than a specified number, a dispute would
arise. In many communities custom forbids a grantee of land to
plant any permanent ciop such as cocoa, as this would be regarded
as an attempt 10 acquire permanent ownership of the land. A pro-
hibition of this kind may be necessary in communities where there
are no written conditions attaching to a grant of land. In Basuto-
land chiefs do not encourage the planting of trces on arable land as
thus would give the appearance of preferring a claim to the land. In
Zanzibar plots of Crown land have been successfully appropuiated
by being planted up with clove trees.’ It is stated that in Zanztbar,
since 1t was permussible to sell clove tiees, 5o 1t became permissible
to sell the land ; it was not possible to separate thickly-growing clove
trees from the land on which they grew.®

It is obvious that, under the circumstances described, many
problems must arise. Thus, administrative difficulties may occur
where, as among the Nyakyusa of Tanganyika, a man resides and
farms 1n one chiefdom and owns bamboos in another. And these
difficulties become greater if the trces arc of a kind that may spread
disease when left unattended. Agricultural Departments may have

1 Where land 1s leased under Government ordinances there may be restrictive
covenants respecting trees, Thus, in Fij, under the Native L.and Trust Ordinance
of 1070, lessees may not cut down trees without the consent of the lessor, nor
remove or chspose of by sale any forest produce growing upon the land

*Sec A Black Byzantium, by S T Nadel, p. 192.

3 In Zanzibar in 1933 the standaid annual rent for a clove tree varied from
Re. 1/- to Rs 3/-, while that for a coco-nut was anything from 4 annas to one
rupee

* See A Black Byzantium, p 191

¥ And, vice versa, land on which mangrove trees grow has wrongly, in Pemba
Island, been regarded as Crown land because of the fact that permits have to be
obtained from the Government for the cutting of mangrove poles

¢ Information of District Officer of Pemba  In 1912 the Chief Commussionet of
Ashant: stated that, “We had to malte a rule that when a man had properly planted
a cocoa plantation 1t should be regarded as his own, so as to give him the fruts of
his labour This was the beginning of individual ownership (of land).” See Cmd.
6248 (1912), p. 87.
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to insist that coffee trees, fo1 example, shall either be kept clean or
uprooted, and local authorities may find themselves obliged to take
temporary or permanent possession of trees belonging to absentee
owners. Cases of absentee ownership are less infrequent than might
be supposed, since the fear of witcheraft often impels primitive
peoples to move fiom one locality to another.?

Problems also arise from the practice of pledging economic trees.
The head of a family may pawn some of the family trees i order to
defray the funeral expenses of his predecessor It would be the

) —"
concern of all the members of the family to redeem the trees 3s soon
as possible. But until this 1s done the creditor appropriates the fruit
as interest on the loan. Mr. Ward Price has observed that, among
the Yoruba of Nigeria, creditors often obtain fiom the trees more
in the way of interest than the whole of the prmcipal sum, and that
in many cases the chances of repaying the loan are so small that the
plantation becomes for all practical purposes the property of the
creditor.? There are countless young men in West Africa to-day
who would be the owners of economuc trees 1if their fathers had not
pledged them for a sum which they had never been able to repay,
just as there are countless otheis who are landless because their
fathers had pledged moie land than the family could afford to lose.

The extent of the confusion that may arise as the result of the
separate ownership of trees and of land may be illustrated by the
following example. The owner of trees on land which is not his
own may decide to pledge his trees, and the owner of the land may
in turn decide to pledge hisland. The pledgee of the land may then,
with the owner’s permission,® plant economic trees on his own
account, and later he, too, may pledge his trees. It is easy to see that
such a situation is almost certain to lead to disputes and litigation 4

Again, when a pledgee relinquishes the land, he may be com-~
pelled to relinquish also his permanent crops which cannot be
harvested or removed. Or he may be allowed to retain an interest
in his crops, or be given a sum of money as compensation. In some
communtities he is compelled to cut down his permanent crops. It
is said that at Nyert in Kenya an owner may, on resuming fand
which had been planted with permanent crops, allow it to lie fallow
for a period, so as to avoid the charge of having resumed ownership
in order to appropriate the late occupier’s crop. There 18 a well-
known trick in Africa by which the owner of uncleared land grants

! See e g. G. Wilson’s Land Rughts of Indriduals among the Nyakyusa, 1938, p. 31.

? Land Tenure 1n the Yoruba Provinces, I L. Ward Price, 1933.

3 An owner would not usually allow a pledgee to convert his food-producing
land 1nto a plantation of permanent crops.

¢ In Tanganyika where rights in mango and other trees may be bought and sold,
some Native Authorities are considering revising this rule, owing to the friction that
arises when the owners of trees enter the land of others to collect the fruit.
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cultivation rights to another, and then, at the end of a single season,
reclaims the cleared land for his own use.

In Zanzibar the owner of overgrown land may allow another
farmer to clear the land and plant it up with clove trees. When the
trees begin to bear, the landowner will formally make over half of
the land 1o the cultivator, retaining the other half for himself. This
is said (by the local District Officer) to be a regular method of
obtaining ‘freehold property’. In Cyprus economic trees are often

ituated on other people’s land, and there may be many divided
interests m some small field containing no more than twenty or
thirty carob and olive trees. To take an example, on the land in-
herited by the several heirs of the deceased A, there may be trees
owned by B, C, D, and E, and by the several heirs of F and G. The
land itself may be under mortgage to X, and some of the trees
belonging to B and E may be let to Y and Z.1

Under the Ottoman Land Code, which formerly goveined land
tenure in Cyprus, trees growing naturally on land pass with it to the
purchaser or heir, without being specially mentioned But trees
grafted or planted by man are in a different category. These are held
independently by a ‘mulk’ title.2 The land on which ‘mulk’ tiees (ot
buildings) stand 1s not considered to have a separate existence, but
to be merged in the trees (or buildings). Itis only on the disappear-
ance of the trees (or buildings) that it reveits to its land category.
There is a pre-emptive provision in the Code that ‘the possessor of
any land on which there are “mulk” trees or buildings, land on which
the cultivation and possession are subordinate to the trees and
buildings, cannot part with the land by way of gift or for a price to
anyone other than the owner of the trees or buildings, if the latter
claims to have 1t transferred to him on payment of its zapu value’,8
It may be observed, also, that according to the law of Islam, ‘In
sales of land, the trees are included in the sale, even if 1t is not so
specified; but [giowing] corn is not so included unless so specified.
In the sale of trees with fruit growing on them, the fruit [of that
year] belongs to the seller unless the buyer makes it a condition of
purchase, and the seller may be required to gather it and deliver the
purchase.* In the sale of fruit [without the trees] the purchaser

1 Bee 4 Swrvey of Rural Life in Cyprus, prepared by B. J. Surtidge, p. 51 The
excesstve subdivision of trees 18 no less a problem than the excessive subdivision of
land, particularly in Muhammadan areas Plantations of coco-nuts, etc., may be
rendeted valueless since the trees may be owned by so many hewrs that no single
mdividual has sufficient trees to induce him to keep the plantation clean. In some

parts of the Sudan wheie dates are the main cash crop the mdustry has suffered

much because jomnt ownership of palms, or even of a single palm, has prevented the
substitution of better varieties.

% For an explanation of ‘mulk’ title see p. 63.
? See Owtoman Land Laws, by Stanley Fisher, Article 44, p

17
¢ Commentator’s note: ‘Shafi’s held that the fruit should be lcft until 1t begins
to mature *
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must gather the fruit immedaately; if it is stipulated that thefruit is
10 be left on the trees, the sale 1s invalid.’?

It is clear from these data, and 'from the great variability in the
rules relating to the ownership of trees, that many difficulties are
being experienced in the attempts to adapt native systems of tenure
to the requirements of plantation cultivations under modern con-
ditions. Each district will have to hammer out its own law according
to local circumstances.? But the native authorities have a right to
expect guidance in this difficult matter, and if this is to be provided
it will be necessary that much fuller information should be obtamed
and that there should be more pooling of information between one
colony and another.

17hs quotation 1s fiom the Hidayah The Shafiite doctrine will be found m
Sachau, Muhammadansches Recht, Beiln, 1897, 272, § 14, 206 sq.

2 To take an cxample, in Tanganyika, the Fedeiation of Nyanza Chiefs has 1uled
that trees, as well as immovable property, must be considered as village estate  See
Colomal, No 165 (1938), p 214. Inthe Punjab, prior to the passing of the Tenancy
Act of 1887, a tenant was frequently 1estiamed by custom from planting trees or
making impiovements without the consent of Lhe landlord But the Act does not

appear to protect custom mn this 1espect. See Sir W H Rattigan, Digest of Cronl
Law for the Punjab, pp. 297 and 300.



CHAPTEK 111
Malaya

Malaya comprises:

(1) The Colony of the Straits Settlements, including Singapore
Island (with Christmas Island and the Cocos-Ieeling group),
Penang (with Province Wellesley), Malacca and Labuan. These
a2as are British terirtory and are administered as Crown
Colonies,

(2) The Federated Malay Statecs of Perak, Selangor, Negri
Sembilan and Pahang,

(3) The Unfedeiated Malay States of Johore, Kedah, Perlis,
Kelantan, Trengganu, and Bruner. The Federated and Un-
federated Malay States are British-protected States under the
rule of Sultans who are juridically independent, though
politically dependent on the British Crown.

The total area of Malaya is 53,283 sq. miles, and the total popu-
lation in 1938 was estimated to be 5,278,870, A noteworthy feature
is that, whereas in 1911 the Malays constituted 54 % of the popu-
lation and the Chinese 34 %, the latter now shightly outnumber the
former.? Agriculture employs at least 14 million people, of whom
800,000 are smallholders and 400,000 ate labourers on estates, The
terms of employment of the latter are governed by the Labour
Code (No. 6 of 1933)2. In this there are special provisions for the
large body of immugrant labour from India, China and the Dutch
East Indies. It is to be noted that of the total Indian population of
743,555, less than half are employed on estates—in contrast to
Ceylon, where seven-eighths of the immigrant Indians find work
in this way. A large amount of land, both rural and urban, in every
part of Malaya is owned by Indians. In the Straits Settlements
Indians hold land valued at $16,666,466, in Perak they hold 72,948
acres, in Selangor 41,639, in Negri Sembilan 28,000, in Pahang
15,111, in Johore 16,215, and 1n Kedah 40,334. These figures do
not mclude land held indirectly by Indians as partners in firms or
sharecholders in registered companies, nor as owners, or part
owners, of land in the names of persons belonging to other
countries.®

!The figures on 3oth June, 1938, were (a) Malays, 2,210,867
(b) Chinese, 2,220,244.
? For some account of the status of labourers on estates, see the 1938 Annual
Report of the Malayan Department of Labour, p 50,
# This information 1s taken from the 1938 Annual Report of the Labour Depart-
ment,

32
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Malaya has a low density of population. Only two-fifthssof the
total area are inhabited, and only one-fifth 1s settled land. The
mam crops, in order of acreage, are rubber, rice, coco-nuts, oil
palms, pineapples, fruits, areca nuts, tapioca, bananas, coffee,
vegetables, tea, gambier and tobacco. Rubber 1s the dominating
crop, having a planted area of over 3} mullion acres, out of a total
cultivated area of about 5 million acres. The prosperity of Malaya
has been almost entirely built up on rubber and tin. In 1938 there
were 720,670 acres of rice under cultivation, and it 1s noteworthy
that the country only produces one-third of its rice requirethents.”
613,417 acres were (in 1938) planted with coco-nuts, 72,143 acres
with oil palms, and 67,394 acres with pineapples.

Of the 3,296,047 acres planted with rubber, 2,031,969 were in
estates and 1,264,678 were in small holdings. The following table
shows the nationality of 1ubber estate ownership:

(1) European .. .. 1,530,420 acres
(2) Chinese . . 322,641 ,,
(3) Indians o . 87,5795 s
(4) Others .. . 91,113
2,031,969

This table shows a marked preponderance of European ownership
of estates, but if small holdings are included the area held by
Asiatics exceeds that held by Europeans, Most of the coco-nut
plantations ate in the form of small holdings held mainly by Asiatics.

As regards rice or ‘padi’, which is the staple food of 999, of the
population, although special measures have been taken under the
land legislation of the various Malayan governments to encourage
the production of rice, 612,000 tons of rice had to be imported into
Malaya in 1938 The Department of Labour stated in their 1938
Annual Report that ‘it does not pay under Malayan conditions to
produce, commercially, ordinary foodstuffs, and neither the
capitalist nor the worker 1s at all tempted to turn his energies to
such production. Even for the Malays in the rice-growing areas it
is necessary to prescribe the methods of production and to safe-
guard therr interests by arranging to buy their “padi” at Govern-
ment mills’. The outbreak of the war emphasised the danger
of relying on external sources for food, and the Government took
addrtional steps to open up new rice lands. In Johore rice land was
offered at several years’ tenure, free of quit rent, and proposals were
also made to relax the laws agamst the alienation of land to non-
Malays, so as to allow Chinese and other non-indigenous peoples to
acquire land for the purpose of growing rice. But even these
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inducements had little effect, and it is clear that Malaya is not
naturally suitable for rice-growing, since irrigation is required in
the planting season, at the driest time of the year. Thus, the solu-
tion of Malaya’s rice problem lies largely in the provision of add:-
tional irrigation facilities. It does not appear that the extension of
rubber cultivation has led, :n Malaya, as 1t did in Ceylon, to any
extenstve abandonment of rice lands.

The only othet food production of any importance, apart from a
certain amount of fruit grown by Malays, 1s that done by Chinese
“Tnarkét gardencers in the vicinity of towns, estates or mines Chinese
small growers have also turncd their attention to the cultivation of
derris, and it 1s interesting to observe that rnce-milling has been
developed as a business by Chinamen

Of the total area of Malaya about 20%, is forest reserve, 219, is
alienated land, and the remaining 59 % is unalienated or State land,

The Strauts Settlements

In the Straits Settlements, with an area of only 1,357 sq. miles
and a population density of 1,000 to the sq. mile, the land problems
are of an urban rather than an agricultural character. After the
founding of Singapore, leases were granted for a period of 9gg years,
but in 1838 leases for 9g years were introduced. Land in the
country was also obtainable on short-term leases, but from 1845
onwards, as a result of the flourishing condition of agticulture and
the consequent demand for greater security of tenure, grants in
freehold were issued for lands outside the limits of the town.
Insufficient allowance was made for the town’s expansion, and at
the present time some areas are held in the most crowded parts of
the city under titles originally issued for purely agricultural land.

After the transfer of the Settlements to the control of the Colonial
Office in 1867, the titles for land, both in town and country, were
leases for terms of 99 or ggg years, but in 1886 an ordinance
(No. 11), which 1s now the Crown Lands Ordinance,? introduced 2
statutory form of Crown title—the present statutory land grant,
which is a grant in perpetuity, subject to a quit rent (‘yielding to
His Majesty, His Heirs and Successors the annual rent of dollars—")
and subject also to various implied conditions and covenants which
hitherto had to be expressly provided for in the document of title
itself. This statutory grant became then, and until recently con-
tinued to be, the usual form of title issued ; but the present policy is
to restrict the issue of grants in perpetusty, substituting as far as
possible leases for terms not exceeding gg years,?

1 Cap. 113 of The Laws of the Straits Settlements, Revised Edition, 1936.

2 This mformation 13 taken from the 1939 Awnual Report of the Social and
Economic Progress of the Peaple of the Straits Settlements, p. 86.
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The Ciown Lands Ordinancgz also provides (in special circum-
stances) for grants 1n fee sumple, and there is provision fo1 1evision
of rent (after st January, 1913, at the end of every thirty years) : but
the rent payable in any term of thirty yeats must not cxceed by more
than 50 % the rent which was payable in the immediately preceding
term. In making the revision no improvements made by the land-
holder or his predecessors in title are ta be taken into account.

The premmuum payable for the alienation of Crown land varies
with the situation. For purely agricultural land a premium of {from
$50 (£6) to $100 (£f12) per acre was being chaiged in the years
before the war, with quit rent at $1 (2/4) to $z2 per acre.

In recent years, with the increase in rubber estates and the rise
in land values, there has been a tendency for the small fruit and
vegetable growers to be crowded out of the island As a counter
measure the Government has freely issued permits for the tem-
poraty occupation of Crown Land, which are renewable year after
year. This has had a marked effect in keeping the small cultivators
on the land. There 1s an Ordinance to prevent encroachment on
Crown Lands.

Land in Penang and Province Wellesley, 1s held, as 1n Singapore,
by grant or lease from the Crown. In the early days much misunder-
standing and confusion surrounded land transactions in this area,
and the attempts of succeeding Governments to cope with the situa-
tion have resulted in a great variety of tenures. It is said that at the
present time there are eleven types of titles,! There is little un-
occupied land left in the Settlement.

In Malacca, the tenure of a considerable portion of the town has
remamned unchanged since the days of Dutch suzerainty, and in
many cases possession 1s evidenced by documents of title in Dutch.
The remainder of the land in the town 1s mostly held under Crown
leases for g9 years, but there are a few leases for ggg years, and also
some statutory grants. In the country, alienated land is generally
held under statutory grants or leases from the Crown for gg years,
but, small-holdings owned by Malays are held under customary
tenure, which is governed by two Ordinances, namely, ‘The Nal-
acca Land Customary Rights Ordmance’ (Cap. 125) and ‘The
Mutations in Titles to Land Ordinance’ (Cap. 126). No transfer of
customaiy land 1s valid unless it is made to an individual qualified
to become a customary land-holder, that is to say, a Malay dom-
iciled 1n Malacca and any person holding a certificate from the
Resident Councillor of Malacca that he is qualified to hold custom-
ary land. Every customary land-holder has a permanent, heritable
and transferable right of use and occupancy, subject to (a) the

! Handbook to British Malaya (1935), P- 104, 'The earliest titles in Penang
derive from the East India Company.
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payment of rent or assessment as imposed by law ; (b) the reservation
in favour of the Crown of all minerals and of the right of making
roads, etc.; (c) the hability to give free labour for the peiformance
of certain customary duties ‘for the common benefit of himself and
the other customary land-holders’ (including the duty of preparing
the ‘sawah’ for planting and the simultaneous planting of rice);
and (d) certain restrictions regarding the planting of crops con-
sidered to be exhausting to the soil. Customary land which has not
been cultivated for a period of three years reverts to the Crown, and
*if it dppears that the land has been used mainly for building pur-
poses rather than for agriculture, the Governor m Council may
declare that the land is no longer held under customary tenure

The rights of a customaiy land-holder 1n Malacca are registered
in the Mukim Register, that is to say the land register of the local
subdivision, and every registered holder may charge his interest in
the land, by way of mortgage, with the payment at the appointed
time of any principal sum of money, either with or without interest.?
But no mortgage or sale 15 valid unless carried out in accordance
with the Enactment. Parties to a mortgage must attend at the Land
Office for the registration of the mortgage, and sales of land for the
payment of mortgage debts must be held at the Land Office or other
convenient place specified by the Collector. All transfers have to be
noted in the register, and, when transfers are made, the local head-
man (or two other reliable witnesses) must attend as security against
impersonation or fraud. It is of interest to note that, if the land-
holder 1s a Muhammadan, his land must descend according to the
rules of Muhammadan law, but that the Muhammadan law may be
varied by local custom.

All transfers are supervised by the Collector of Land Revenue,
who is also empowered to direct land-holders to erect boundary
marks and keep them 1n a proper state of repair. The Collector has
wide general powers under the Ordinance, and a noteworthy feature
of the legislation 1s that there is a bar to the jurisdiction of Courts
relating to claims in respect of which jurisdiction is given the
Collector—except where there is express provision to the contrary.

Since the Mukim Register plays a predominant part in the
recording of land rights throughout Malaya, a sample page 1s
shown below.

! In Malacca there is a form of mortgage known as ‘Chagar’ whereby the land is
redeemable by repayment of the amount advanced without interest. Thus form of
mortgage 1s common all over Afiica.
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It rgay be noted in conclusion, as regards the Stiaits Settlements,
that the 1939 figures for land distubution (excluding Labuan,
Christmas and Cocos Islands) were as follows:

Total Arca
Alienated land
Crown or State land 232:8
Forest reserve 932
Alienated land constituted 74 %, of the total.

1,260 sq miles

932 »

o

I

The Federated Malay States

The Federated Malay States embrace the States of Perak,
Selangor, Negri Sembilan and Pahang. These States are not tech-
nically British terrtory, nor do their inhabitants rank as British
subjects. They came under British protection, as a result of treaties
concluded in the ’seventies and ’eighties of last century Under
these treaties the Rulets of the States agreed to accept a British
Resident responsible to the Governor of the Straits Settlements,
whose advice they would accept in all matters, except those relating
to Malay custom and the Muhammadan religion.

The Federated Malay States have a total area of 27,540 sq miles
and of this State land represents 15,243 sq. miles or 56%, 1eserved
forest represents 7599 sq. miles or 27 %, and alienated land 4698 sq.
miles or 17%. Land tenure is regulated by (2) The Land Code of
19263 (b) The Mining Enactment,? since the Land Code does not
apply to minng land; (¢) The Land Acquisition Enactment;?
(d) The Malay Reservations Enactment;* and (¢) The Customary
Tenure Enactment.> There is a Land Office in each of the twenty-
four districts, and 1 some cases, where districts are subdivided,
there may be more than one Land Office.

All land not held under title vests salely in the Ruler of the State,
but State land may be conveited into private ownership by the
British Resident of each State, acting on behalf of the Ruler and 1n
the manner prescribed by the Code. The Resident may acquire
any land when 1t is needed for a public purpose. He may constitute
any land a reserve, and, with the approval of the Ruler, he may
acquire land for a residential or factory area, for vegetable gardens
and for leasing as mining land He may, however, delegate certain
of his powers to Collectors. In most districts, for example, Collec-

: Cap 138 of the 1935 Laws of the Federated Malay State.

Cap 147.

3 Cap 140

* Cap. 142
5 Cap. 215.
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tors may alienate to Asiatics country land up to ten acres, antl may
also permit the temporaty occupation of State land under licence or
pending the registration of title.

There are five classes of land, namely. (1) Town land; (2) Village
land; (3) Country land exceeding ten acres in area; (4) Country
land not exceeding ten acres in area; and (5) Foreshore and sea
bed. Town and village lands are generally alienated by auction, the
conditions of auction and the ieserve price being fixed by the
Resident. The document of title 1s either a grant or a lease, and the
word ‘grant’ is defined as including a lease of State land 1n per-
petuity or for a term of not less than ggg years.

The usual form of woiding in a grant 1s ‘to hold for ever subject
to the payment therefor of the annual rent of dollars—, until
revision takes place’. The Code lays down that the rent of all land
alienated after 31st December, 1909, is subject to petiodical revision,
which may tesult either 1n enhancement or reduction—the first
revision bemng due to take place on 1st January, 1940, and subse-
quent revisions at mtervals of not less than thirty years. In fixing
the new rent the Resident may not take into account any improve-
ments made by the proprietor or his predecessors The revisable
rent system 1s an obvious means of protecting the rights of the State,
of enabling 1t to share in the incteased value of land, and of prevent-
ing the excessive accumulation of land by single individuals. But
the absence from the Federated Malay States’ legislation of any
percentage by which rents may be increased is somewhat remark-
able, especially as limits are fixed elsewhere in Malaya.

In the case of country land exceeding ten acres, the document of
title is also a grant or lease. Premium is at the Restdent’s discretion,
and quit rent is at the ratc of $1 per acre for the first six years, and
thereafter $4 peracre. There are implied conditions regarding good
husbandry, and there must be a bona fide beginning to cultivate
within twelve months of the date of registration. It 1s thus virtually
impossible for speculators to take up land and wait for a rise in
value, since before this could happen the State would have inter-
vened and resumed the land. Moreover, even although a grant reay
be given in perpetuity, this is not the equivalent of freehold, since
the grant 1s subject to the Land Code and also to any conditions
which may be set forth in the grant itself

Coming now to land of less than ten acres, that is to say the land
of the small-holders, the document of title may be an entry in the
Mukim Register, or a giant or lease of State land, and there is an
implied condition that the land must be continuously cultivated in
a proper manner, to the extent of one-half of the total area; if this
is not done over a period of three years, the proprietor loses his

rights. Premium for this land varies, and the quit rent is $1-60—
5
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$4-00 per acre for first-class land, §$-80—8$1-20 for second-class
land, and $ ‘6o for tlurd-class land. The Resident may impose
conditions specifying the particular product or class of products
which, or which alone, 1s to be cultivated. He may also, with the
appioval of the High Commussioner, make a rule compelling the
proprietors or occupiers of rice lands to give their labour free for
the performance of such works and duties as may be for the common
benefit Incidentally, it may be observed that, under Chapter 145 of
the laws, the Resident has power to declare certain areas to be

" irrigdted atcas which may not be used for any other purpose than
the cultivation of 1ice—a necessary provision in a country where rice
is the staple food, and any undue extension of other crops might
lead to conditions of famine.

In the Federated Malay States the land system has not developed
along the lines originally projected. As in various other depen-
dencies, (e.g. Uganda), 1t was originally considered that there should
be two distinct types of title, (@) one suited to European and com-
mercual interests, and (b) the other suited to native occupiers. To
meet the needs of the former a system of registration based on that
of Sir Robert Torrens was introduced, and a form of registered title
was provided which conferred the fullest measure of ownership
considered compatible with the 1ights reserved to the Government.
This necessitated accurate survey and the other expensive items of
procedure connected with an up-to-date system of registration. In
the case of native holdings no such elaborate procedure was con-
sidered to be necessary or desirable, and the only test recognized
was that of occupancy. A register of land held according to native
law and custom was introduced, and any person registered therein
obtained a permanent right of use and occupancy 1n his land. This
right, though transferable and transmissible, fell very far short of
ownership in the English sense, and since it was no more than a
right of occupancy 1t did not confer the right to lease or charge the
land. Accurate survey was not necessary, and transfer was carried
out by merely altering the name in the Collector’s record. The
system was simple, but quite adequate to the requirements of the
country.

The development of plantation crops, however, coupled with the
fact that the native system existed alongside and intermingled with
one which depended on survey, tended to produce an assimilation
of the customary title to that of the registered title, with the result
that (writing about 1930) the Commssioner of Lands considered
that the difference between the two forms of title had become
negligible. The occupant of land held by native custom was now the
owner of land held by entry in the Mukim Register. He possessed a
document of title, he could charge or lease his land, its atea was
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surveyed, dealings had to be executed in a statutory form duly
attested, and the instrument had to be registered before 1t became
cffective. 'The only notable difference in the system of registering
grants and that of registering native rights was that mn the case of the
former the registration was metropolitan, while in the case of the
latter it was local.l

It 18 claimed by some that the new system has been a signal
success The early difficulties created by unsurveyed land have
disappeared and 1t is said that not one per cent of the transagtions
involving registration calls for the intervention of a lawyer. But
others maintain that assimilation of the native customaty title to
that of the European registered title has not been an unmixed bless-
ing; 1t conferred on the peasant a title the value of which he did not
undetstand, except as a means of raising cash, and so made him an
easy prey to the Chinese and Indian moneylender.

Prior to 1929 there had been, throughout the Federated Malay
States, an intensive campaign for explotiing the tin resources of the
country and this had resulted 1n the formation of many companies
to work suitable areas with dredges. The Government then decided
that some limitation must be put to the wholesale alienation of land
and that, except in special circumstances, no further applications for
mining land or for the conversion of agricultural to muming title
outside existing mining areas should be entertained.? It was laid
down also that, within mining areas, alienation or conversion should
not in general be approved, unless it were essential for the efficient
development of existing undertakings. It 1s not clear how far these
decisions were intended to be temporaiy or provisional. There are
many areas held under agricuitural title, or included in village and
town lands, which are known to be tin-bearing, and these, no doubt,
will be developed in due course. Moreover, as mining methods
improve, large areas which are now of no economic value are likely
to become valuable as mining land.?

A further measure for securing the land interests of the native
population is the Malay Reservations Enactment of 1933 (Cap. 142).
Under this law, which superseded an earlier Enactment of 1913,'the
British Resident, with the approval of the Ruler of the State in
Council, may declare any area of land within the State to be a Malay

1 See Surveys for Title in the Federated Malay States, by W F. N Bridges, p 13
quoting the Legal Adviser and Comumussioner of Lands

? Under the Miming Enactment lands alicnated otherwise than for mining pur-
poses may be resumed for mining purposes, agamnst the will of the propretor, by
the Ruler of the State in Council, upon payment of compensation (Cap 147,
sec 133 )

3 Scr.? Handbook ta British Malaya, 1935 edition, p 44 It may be pointed out
that when a mining company converts agricultural or village land mto mining land
1t 15 required to make adequate proviston for the dispossessed. Some villages
have been rebuilt with a much unproved lay-out,
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Reservation Any State land, reserved forest, land reserved for
public purposes, or alienated land, may be mcluded in such a
Reservation No State land mcluded within a Reservation may be
sold, leased or otherwise disposed of to any person other than a
Malay, and there aie general restrictions on transfers, chaiges, and
leases to persons other than Malays. There are restrictions as to
dealings 1n holdings by attorneys, and also as to caveats No lien
by deposit of the issue document of title for any Malay holdmg as
sccuryfy for a debt 1s capable of being created m favour of any
person; no Malay holding in a Reservation may be attached in
execution of a decree or order of any Court; and no Malay holding
i a Reseivation shall vest in the Official Assignee on the bank-
ruptcy of the proprietor. Reservation lands may, however, be
chaiged to the Government, and to approved co-operative societies.
Tt is interesting to note that the definition of ‘Malay’ 1nsists not
merely that the person shall belong to a Malayan people speaking a
Malayan language, but also that he professcs the Moslem religion

The final feature of interest 1n the land legislation of the Fed-
erated Malay States 1s the Enactment which deals with Customary
Tenure (Cap. 2135). This concerns the customary land law of
Malays belonging to certain tribes in certain districts of Negri
Sembilan. Among these tribes it would appear that land 1s custom-
arily held by females, and the enactment provides, znter ala, for the
rectification of registers 1n which males have in the past been
wrongly entered as customary holders of land Subject to the pro-
visions of the Enactment, no customary land or any interest therein
may be transferred, charged, transmitted or otherwise dealt with
except in accordance with the custom It 1s not possible, therefore,
for a grant to be 1ssued for any customary land, notr may customary
land be transferred or leased to any person other than a female
member of one of the tribes specified. It may be charged to any
female member of any of the tribes specified, and there 1s a special
provision permitting the charging of customary land to the Collector
or to a iecognized local Co-operative Soctety. The restrictions
aganst leasing are also relaxed when the period of the lease does not
exceed twelve months.

Another interesting provision 1s that the consent of the lembaga
or headman of the tribe is required before any customary land may
be transferred, charged or leased; but the Collector may over-ride
the lembaga when the latter unreasonably refuses consent ot appeats
to give a consent which s contrary to custom. The Collector
1s also empowered to give a life occupancy of land to (@) a son, or
(b) a maternal uncle of a deceased holder, who, though having left a
female customary heir, has left (a) no female issue, or (b) no issue nor
maternal sister. The customary heir becomes the registered owner
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of the land, but the life-occupant and the registered owner btcome
jointly responsible for the 1ent due to the State. Where the deceased
has left no customary heir, the Collector may order the estate to be
sold and the proceeds paid to the deceased’s son or maternal brother
or, i their absence, 1o the Muhammadan Religious Fund.

There arc many interesting features about customary land-
holding in Negri Sembilan and other areas of Malaya, which have
been described in the works of Messrs Parr and Mackray (Rembau),
E N. Taylor (Customary Law of Rembau) and G. A. de C. de
Moubray (Matriarchy i the Malay Peninsula). 'There 1s a clear
distinction between ancestral land and acquired land, though the
latter in due course becomes ancestral land.? This distinction has
become emphasised by the development of rubber and other planta-
tion crops, which illustiate the principle of all native systems of
land-holding that eveiyone should be free to dispose of the results
of his own individual efforts. Rubber land has now become heritable
by males as well as females, and the claims of childien are preferied
to those of the matrilineal ki, This 15 a development which has
been observed also in the Gold Coast with 1egard to the inheitance
of cocoa-lands 2 Moreover, whereas {ormerly a husband had no
rights 1n land, nowadays he has a right to a half share of rubber land
which has been developed jointly by himself and his wife Thisisa
revolutionary change, since 1t makes 1t possible for tribal land to be
held by persons who are not members of the ttibe. In this connec-
tion 1t 18 worth observing that by native law the sale or mottgage of
ancestral property outside the kin or tribe was strictly forbidden,
and if the holder of ancestral property, to which there were no
immediate heits, wished to dispose of 1t, she?® had to grant an option
to her own clan or tribe before seeking a purchaser elsewhere. This
rule appears to be breaking down and would not in any case apply
to plantation land. Mr. de Moubray (writing in 1931) remarks that
‘during the last quarter of a century it became customary for Malays
to open up plantations, sell them to Chinese and then open up more
land: whereby plantations became an aiticle of commerce’.

™~

1G A. de C de Moubray states that acquired pioperty enters the category of
ancestral property when 1t has been inherited by the grand-daughters of the person
who acquired it Op ait, p 126 Strict Muhammadan Law makes no distinetion
between ancestral and self-acquired propertv, nor between movable and immovable
property. See Su R K. Wilson, Digest of Anglo-Muhammadan Law, fifth edition,
revised by A. Yusuf All, p 61

2 See pp 176-7. Cf also Sir R K. Wilson's Digest of Anglo-Muhammadan Lazw,
p. 38, where 1t 1s stated that 1n Bombay ‘the principle was laid down [in 1913]
that the Khojas were governed, 1n succession and imherrtance, by Hindu law as
applied to separate and self-acquired property, otherwise the general presumption
was that they were governed by Muhammadan law and usage’,

3 Ancestral property descends to daughters,

4 Op cit., p. 138



CHAPTER IV
Malaya (Continued)

The Unfederated Malay States

The Unfederated Malay States consist of Johore, Ielantan,
Kedah, Perlis, Trengganu, and Brunei ! The total area of these
States is 24,483 sq muiles, and of this 16,124 sq. mules are State
land, 5450 sq. mules are alienated land, and 2909 are forest reserve.
Generally speaking, it may be said that land legislation in the
Unfederated Malay States has been gradually assimilated to that of
the Federated Malay States But it will be useful to give some
account of the land situation in each state.

Fohore

Direct connection between Great Biitain and Johore began in
1895 when the Sultan of Johore undertook to receive a British Agent
exercising the functions of a Consular Officer. In 1910, having had
an unofficial adviser for some years, the Sultan reorganized his
Government with the assistance of the Governor of the Straits
Settlements, and in 1914 he agreed to receive a British General
Adviser whose advice must be asked and acted upon in all matters
affecting the geneial administration of the country and in all ques-
tions other than those touching Malay religion and custom.

Johore has an area of 7330 sq muiles and in 1938 the population
was estimated to be as follows:

Europeans .. . 1080

Eurasians .. .. 440

Malaysians .. . 308,240

Chinese .. .. 311,620

) Indians . e 84,090
Others .. . 4400

709,870

N

Agricultural industries occupy the premier position in the
economy of the State. In 1938 the area planted with rubber was
891,151 acres, of which 365,966 acres were cultivated on holdings

 Bruner 1s situated on the west coast of Borneo and need not be dealt with n
this study It has an area of 2,226 sq. miles, of which 1,364 sq. miles are State land,
594 sq mules are forest reserve, and 265 sq mules or 12% are alienated land.

44



MALAYA (continued) 48

of less than 100 acres. The area under coco-nuts was 171,733 SICTeS,
It is noteworthy that although small coco-nut holdings are mainly
owned by Malays, the production of copra is largely 1n the hands
of Chinese who either purchase the nuts or lease the holdings.
Pineapples occupied 50,597 acres, and oil-palms, grown entirely on
large estates, occupied 35,368 acres. Other impoitant crops are
areca nuts (38,402 acres), which are grown in mixed cultivations
with other kampong products, coffee (9,041 acres), rice (6,268 acres),
and tapioca (2,521 acres). It is said that tapioca is losing its import-
ance owing to a State regulation that it must not be planted on Mrgin
jungle land as a solitary crop.

In Johoie, prior to 1910, small holdings were occupied byMalays
and Chinese under an unwritten customary law, which conveyed a
Iimited right of ownership. The clearing of land created for the
occupier a proprietary tenant right, transferable and heritable. But
this right was conditional on certain personal services, the main-
tenance of cultivation and the payment of a royalty on produce to
the State. Large holdings were taken up as estates by Europeans,
Chinese and others, under leases or permits granted by the Sultan,
the conditions of tenure including reservation of mineral rights and
certain powers over forest lands, provision for re-entry for public
purposes, and a cultivation clause.? In 1910 land legislation was
introduced on the lines of that followed by the Federated Malay
States, and this, with numerous amendments, is consolhidated as
Chapter I of the 1935 revised edition of the laws of Johore.

In Johore, out of a total of 7,330 sq. miles, 1,165 sq. miles or 16%
are reserved forests, 4085 sq mules or 56 % are State land, and 2,080
or 289, are alienated land 2 State land 1s divided into three classes,
namely, (¢) Town or village lands; (¢) Country lands of 100 acres
and under; and (¢) Country lands exceeding 100 acres.

The right to alienate State land is reserved to the Sultan in
Council and there are the usual provisions regarding the revision of
rent, although a recent enactment?® makes it possible for the Sultan,
upon the application of the proprietor of any land, to rescind any
previous condition in the document of title, to impose any new ¢on-
dition, and to reserve a fresh rent. State land may be alienated under
lease for a period not exceeding one hundred years, and there is a
general provision that, after any land has been alienated for agricul-
tural purposes under permanent title, no right to mine the land shall
be granted except with the special sanction of the Sultan. There are
(as in the other States) penalties for the unlawful occupation of
state land or of land alienated for mining and public purposes.

1 Handbook of British Malaya (1935), p 107.
? These are the 1930 figures,
3 No. 3 of 1941 (Sec. 14).
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Conntry lands of 100 acres and under may be alicnated under
grant or lease or under title by ent1y in the Mukim Register, and no
claim to land is valid unless registered—the Collector being required
to keep a record of all mutations * Land of this category which has
been abandoned for three consecutive years is liable to forfeiture,
even if quit rent has been paid. If the land has been alienated for
cultivation, it 1s deemed to have been abandoned if not kept under
cultivation to the extent of one-fourth of its area

Country lands exceeding 100 acres may be alienated by auction
or otherwise as the Sultan-in-Council may direct 'There 1s a right
of re-ent1y 1f a bona fide commencement to cultivate has not been
made within iwelve months of the date of grant or lease, or if the
land has not been cultivated to the extent of one-fouith of the total
area withim five years of the date of grant.

In 19306, following the lead of the Federated Malay States, a law
was enacted in Johore with a view to preventing intetests n land
from passing out of the hands of the Malay peoples. This law is
entitled the Malay Reservations Enactment (No. 1 of 1936) Its
provisions are sumilar to those of the cortesponding act of the
Federated Malay States, which has already been described In 1938
the total area under the Reservation Enactment was estimated to be
30,125 acres. In 1936, also, provision was made under the Labour
Code (Amendment) Enactment, 1936, by which employers are
required to set aside land (one-sixteenth of an acre for each labouses
who has dependents) suitable for use as allotments or grazing land
On the majoiity of estates there is adequate land for this purpose.

It may be noted in conclusion, as regards Johore, that land taxa-
tton takes the form of a premium on alienation varying from $1 to
$100 an acre for agiicultural or mining purposes, and from 10 cents
to 50 cents a square foot for residential or commercial purposes
(unless the land 1s auctioned) and an annual quit-rent varying fiom
6o cents to §4 an acre on all land (except in a few cases where titles
are rent-free). In 1938, however, a waver of part rent on lands
planted with coco-nuts and areca-nuts had the effect of reducing
rents on these lands from $3 to $2.

Kelantan

The State of Kelantan was formerly under the suzeranty of
Siam, but in 19og the Siamese Government tiansferred to Great
Britain ‘all rights to suzerainty, protection, admunistration, and
control whatsoever which they possessed over the States of Kelan-

. 'Registration 1s governed by Part V of the Land Enactment (Cap. I) but recent
important amendments aie contained m Enactment No 3 of 1941 In 1936 2 law
(No. 18) was enacted for the abolition (on application) of old titles and the 1ssue of
new ones 1n conformity with the Land Enactment.
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tan, Trengganu, Kedah, Perlis and adjacent islands’. In the follow-
ing year a treaty was concluded between Great Britain and the Raja
of Kelantan whereby (under Article 2) the Sultan agiced to recewve
a British Adviser whose advice he would follow 1n all matters of
admimstration other than those touching the Muhammadan religion
and local Malay custom The Raja also engaged (under Article 3)
not to enter into any agreement concerning land or to grant any
concession to, or by, any indrvidual or company other than a native
o1 natives of Kelantan, without previously obtaming the consent of
His Majesty’s Government; provided that, should the area™f the
grant or concession not exceed 50oco acres of agiicultural land or
1000 acres of mining land, the written consent of the Adviser theteto
should suffice

The State of Kelantan has an area of 5,750 sq. miles, of which
4,320 are State land, 8o are forest reserves, and 1,350 are alienated
land. 'The approximate areas under cultivation for the more 1m-
portant crops arc as {ollows*

Rice .. .. . 145,000 acres
Rubber . .. 91,000 ,,
Coco-nuts .. . 60,000 ,,
Areca-nuts .. .. 7,000 ,,

There are also about 25,000 acres under fruit trees and mus-
cellaneous crops. With the exception of about 32,000 acres of
1ubber land owned by registered companies or large private owners,
practically the whole of the remamning cultivated area is owned by
small agticulturists,? A typical small holding is between three and
five acres of rice land, an acre of hgh land on which the family
house and padz store are built, and in many cases also another acre
or so of rubber, probably at some distance from the house, It is
interesting to observe that among the aboriginal inhabitants of the
mountainous region of Kelantan there are groups of Negritos and
Indonesians, of whom one of the most marked characteristics is the
part played by co-operative endeavour in their daily Iife. In their
planting of annual crops in forest clearings, largely by a rotation of
crops and a limited period of fallow, they aie said to stand at a
higher level than any of the other aboriginal peoples Each group
restricts its clearings to a definite area, so that there 1s no wholesale
destiuction of the jungle.?

Prior to 1881 no land registers were kept in Kelantan, the dis-

1 Less than 2% of the population can be considered as wage-earners and many
of these also possess land of their own

2 See the Annual Report on the Social and Economic Pyogress of the People of the
State of Kelantan, 1939, p. 5.



48 LAND LAW AND CUSTOM IN THE COLONIES

posal of land being in the hands of local headmen acting on behalf
of the Sultan. But in 1881 greater security of tenure was made
possible by the introduction of a system of registration of changes of
tenure. In 1926 a Land Enactment was brought into force embody-
ing the principles of the Torrens system of registration of title, but
this was in 1938 superseded by a new Enactment (No. 26), though
the principles of the Torrens system were retained.

The entire property 1n, and control of State land in Kelantan are
vested in the Ruler, who may alienate it in the manner authorised
by thé’Enactment and not otherwise, and may impose any restric-
tions of interest on the alienation as he considers fit. But the Sultan
in Council may delegate certain powers of alienation and occupation
to his Adviser on Land and Mines, and also to District Officers. He
may alienate under lease any State land for mining purposes on any
terms that he considers fit and, with the consent of the proprietor
of any land alienated for agricultural purposes, he may alienate the
whole or any part of such land under lease for mining purposes.
All tin, gold, coal, petroleum and other minerals are the property
of the State and no document of title other than certain specified
minng titles confers any right to remove such minerals The Sultan
may also reserve any land for a public purpose.

Land is divided into the same classes as in the Federated Malay
States, and there 1s also provision for the revision of rent. But 1n
Kelantan revisions may take place at intervals of not less than fifteen
years, and no revisions may have the effect of increasing the rent by
more than 259%,. In making revisions no account may be taken of
improvements. There are implied cultivation conditions, For
example, in the document of title for any country land not exceeding
ten acres, the whole of the land must be continuously cultivated to
the satisfaction of the District Officer. There are special cultivation
conditions for land exceeding ten acres, but not exceeding fifty
acres, and for land exceeding fifty acres. There may be express
conditions enjoining the planting of rice, or prohibiting the planting
of rubber. Another noteworthy feature in the Kelantan legislation
is the restriction placed on the subdivision of lots. The minimum
area into which a plot may be divided is one-quarter of an acre,?
though the Sultan may, in any particular case, authorize a smaller
subdivision.

All registered land-holders have the right to transfer, charge or
lease their land, but leases may not (after the coming into force of
the Enactment) be for a longer period than thirty years. An even
more notable restriction 1s the stipulation (in Section 104) that ‘the
Land Registrar shall refuse to register any transfer, charge or lease
of land by a native of Kelantan to a party who is not a native of

1250 depa—a depa beng 43.56 square feet.
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Kelantan until such transaction has received the sanction of the
Sultan in Council, subject to the imposition of such restrictions in
interest and such conditions in the document of title and such terms
of rent therein as he may think fit. Any such transfer, charge or
lease shall be null and void unless the previous sanction of the
Sultan 1n Council shall have been obtained’.

In the case of any breach or default in the observance of the
conditions (express or implied) of any document of title, the District
Officer may, on the Ruler’s behalf, re-enter the land, and, upon
registration of such re-entry, the land shall be forfeited to the Ruler
and the title of the owner extinguished. Thus, if the owner of a
holding not exceeding ten acres fails to cultivate it continuously, the
District Officer may take possession. Or he may re-enter land on
account of failure to pay the land rents. It is laid down (Sec. 179)
that as soon as possible after the 31st of March in each year the
District Officer shall cause the following notice to be posted
throughout the District: ‘Proprietors of land are hereby reminded
that the annual quit rents on their land are now due. Unless these
rents are paid soon the lands will be sold and the proprietors will
lose them !’

In Kelantan there is, as i other Malay States, a Malay Reserva-
tions Enactment (No 18 of 1930). There are the usual restrictions
on the alienation of reservation land to persons other than Malays,
though a Malay may grant a month-to-month lease to a non-Malay,
of land which 1s not situated within the boundaries of a town. He
may also, subject to the approval of the Sultan, grant to a non-
Malay a lease for three years of land situated within the boundaries
of a town. But a notable modification of the Kelantan Reservations
Enactment 1s a recent enactment (No. 8 of 1940) which empowers
the Sultan to approve of the alienation, transfer or transmission of
any reservation land to any person who is not a Malay.

Kedah

The land tenure legislation of Kedah, which was enacted in 19321,
follows so closely the principles and procedure of that of the
Federated Malay Statcs that it need not be described here in any
detail. A few features only need be noted.

The entite property and control of State land in Kedah is vested
in the Sultan, but ceitamn powers of alienation may be delegated by
the President of the State Council to the Land Alienation Board,
the Director of Lands or any Land Officer. The Board, for example,
may, 1if all its members agree, alienate country land up to five

1 See Chapters LVI, LVII and LXIII of the 1934 edition of the Laws of Kedah.
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hundied relongs® in area, and a Land Officer may be empowered
to alienate land within a Malay Reservation or outside a Reservation
to a person of Malay race, subject Lo a special condition prohibiting
the cultivation of any product other than rice. No State land may be
alienated until it has been surveyed.?

The document of title to any town land, or to any country land
exceeding fifty relongs, 1s known as a Surat Putus Besar, or Lease
of State Land: that to any country land not exceeding fifty relongs
1s called a Surat Putus Kechil. It is interesting to observe that the
term "Surat Putus’ has long been applied to titles issued by the
Sultans of [Kedah. It 1s said that they were originally decisions of
judges on land disputes, countersigned by the Sultan, which even-
tually developed into a system of protective certificates issued inde-
pendently of any dispute.

Land alienated under grant may, subject to rental and cultivation
conditions, be held in perpetuity. There may be special conditions
to enforce or prohibit the cultivation of any particular product. On
the other hand, 1n the absence of any restrictions sct forth in the
document of title or imposed by law, a proprietor has the right to
transfer, charge, or lease his land He may also devise hi interest,
but if he is a Muhammadan he 1s in this respect, as in other respects,
subject to the provisions of Muhammadan law

There is in Kedah, as in the Federated Malay States, a Malay
Reservations Enactment (No 63) under which the State Council
may declare any area of land to be a Malay Reservation. But, in
Kedah, State land may be alienated to a Siamese as well as to a
Malay, provided the Siamese 1s certified by the Director of Lands
to be an agriculturist permanently resident in the State. No reserva-
tion land owned by a Malay may be transferred to any person who
is not a Malay, and no land owned by a Siamese may be transferred
to a person who is not either a2 Malay or a Siamese, This latter
provision will presumably have the effect of increasing the holdings
of the Malays at the expense of the Siamese. All documents of title
(except Peimits) may be charged to anyone; but, if the charger does
notpay the money due, the land, if owned by a Malay, may besold only
to a Malay, and, if owned by a Siamese, may be sold only to a Malay
or a Siamese. A lease may be granted by the owner to any person for a
period of not more than three years, but beadang or rice land may
not be leased by a Malay to any other than a Malay, or by a Siamsee
to any other than a Malay or a Siamese. It 1s interesting to observe
that the Kedah definition of 2 Malay has recently been revised and

1A relong = 41 of an acre
® In 1939 the figures for alienated land 1n Kedah were stated to be 1,240 sq muiles

or 32%. Reserved forest land was 1,019 or 27% and State or Crown land 1,561
sq. miles o1 41%.
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is now ‘a person professing the Mushm religion and halhtually
speaking the Malay language, of whose parents one at least 15 a
person of Malayan race or of Aiab descent’.?

Perls

The State of Perlis accepted a Bratish Adviser in 1909, in conse-
quence of a treaty concluded between Great Britain and Siam. In
1930 a treaty was signed by which the Perlis Government agreed to
continue under the protection of Great Britain, which exerciss the
right of suzerainty. 'The State 1s governed by the Raja with the
assistance of a State Council. The population in 1938 was as
follows:

Malays - . . 44,360
Chinese .. .. .. 8,103
Siamese e . .. 1,991
Indians .. . .. 978
Europeans and Eurasians .. 14

55,446

The State has an area of 316 sq miles and of this 171 sq mules or
54.% were (1n 1938) State land, 50 sq miles (or 16%,) were Rescrved
Forest, 9o sq. mules (or 28-49%,) were alienated for agricultural pur-
poses, and 5 sq. mules (or 1+6%) were held under mining titles.

Rice cultivation is the main occupation of the Malay population,
and here, as elsewhere in Malaya, padi planters help each other by
collective work, particularly for the maintenance of irrigation
channels and measurcs against pests. Many miles of fences have
been constiucted under this communal system for the purpose of
keeping wild pig out of the rice areas, and i the ploughing of fields
and harvesting of crops neighbours help each other in large parties
It may be observed that the planting up of new pad: lands involves
much preliminary labour in clearing and bund-building, and on this
account the State takes a lentent attitude to the unauthorised occu-
pation of State land for rice cultivation, being content usually with
regularising the position by granting an occupation licence o1 title
It 15 of 1nterest to note also that zakat o1 tithe assessed on the rice
crop is paid by cultivators to the local religious organization for
charitable purposes, and that every householder also makes a con-
tribution of malled rice at the end of the Muhammadan annual fast
In 1938 there were 4,388 acies under rubber, of which about 3,000
were in the form of small holdings of less than 2§ acres Coco-nuts
occupied an area of 3,152 acres.

1 See Enactment ¢ of 1354, Sec 2.
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Pridr to 1916, agricultural holdings wete held under old giants
which gave a brief statement of the facts on which the occupant
based his claim, a reference to the procecdings held to verify the
facts, and a statement of the law applicable to the case as expounded
by the Kadi. The decision of the Raja conferring title on the
holde1 of the deed and to hus heirs and successors was set out. This
was followed by a description of the land, and as a precaution agamst
fraudulent alteration, by a reference to the number of lincs of which
the document consisted and the number of corrections of errors
therein. A rough sketch of the land was usually given on the back
of the deed

Land alienated in 1916 and afterwards was entered in the
‘Register of Milek’ or register of approved applications, pending
demarcation or survey. Before the outbreak of the war the old
grants and the entries in the Register of Milek were being replaced
{under the Land Code enacted 1 1g37) by entiies in the Mukim
Register for country land not exceeding fifty relengs, and by Large
Grants for town-village land and for country land exceeding fifty
relongs.

The new Land Code (No 11 of 1356 A.FL.) consolidated and
amended the law relating to land, registration of title, and the collec-
tion of land revenue. It declares the entire property in and control
of State land to be vested solely in the Raja. Land may be alienated
by the President of the State Council, 1 accordance with the pro-
visions of the enactment, but not otherwise.! Every document of
title 1o land, other than a lease of State land, is deecmed to be in
perpetuity,® but 1n the absence of any express provision to the con-
trary any land alienated under the enactment 1s deemed to be held
on the express condition that the proprietor agiees to abide by the
provisions of the enactment, including any future amendments
thereof.

The document of title to any town or village land or to any
country land exceeding fifty relongs is a Large Grant or lease of
State land, and the document of title to any country land not
exceeding fifty relongs is an entry in the Mukim Register or a lease
of State land.

The entire right over waters of whatever nature is vested in the
Raja, and the right to all mines, minerals and jungle produce on
alienated land 1s reserved to the Raja. There is the usual reservation
also to the State of certain other rights, such as the right to make

*The Prestdent may delegate to the Commussioner of Lands the power to
alienate country land not exceeding 15 relongs to Asiatics and to impose special
conditions, He may delegate also the power to peimit the tempoiary occupation
under a licence of State land or land reserved for a public purpose.

2 Subyect to the provisions of the enactment and to any condition, restriction and
obligation exther expressed in the document of title or implied by the enactment.
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drains, lay cables, and so on.. The rent on all land is lidble to
periodic revision, at intervals of not less than thirty yeais.! The
rates of rent fixed for any one revision period may not exceed the
rates fixed for the immediately preceding period by more than 50%,

Unless the contrary appears in the document of title, all country
land not exceeding 100 relongs alienated before the coming imto
force of the Enactment is deemed to have been alienated for the pur-
pose of cultivation and, 1f such land 1s left uncultivated for three
consecutive years, the proprietor is deemed to have made default.
Land exceeding 100 relongs may also be resumed 1f abandoneéd for
three consecutive years. Land alienated as bendang must be used
for the cultivation of rice. There are various implied cultivation
conditions, and there 1s a specific provision that tapioca may not be
planted without special permission.

All land comprised in any document of title 1s subject to the
Enactment and cannot be transfetred, tiansmitted, leased, charged
or otherwise dealt with except in accordance with the provisions of
the Enactment. A proprietor has the right to devise his interest in
any land, subject to the conditions of the Enactment, and in the case
of Moslems subject to the Muhammadan law.

In 1938 the minimum rates of premium on alienation of State
land for agricultural purposes were as follows:

A, Tor rubber cultivation,

(1) TFor areas up to 15 relongs $10 a relong
(2) , , from 15 to 100 relongs $1g "
(3) , , over 100 relongs $25 "
B. For Bendang land (any area) $3 ”
C. For Kampong and other cultivation.
(1) For areas up to 50 relongs 5 »
() » , over 50 $10

The minimum rate is usually charged. Annual rents on a relong of
agricultural land were as follows:

(1) For rubber cultivation $1

(2) For pad: or kampong cultivation 50 cents to §1

Finally, it is to be noticed that m Perlis theire is a Reservations
Enactment (No. 7 of 1353, amended by No. 11 of 1354) sumilar to
the Malay Reservations Enactment of Kedah (desctibed above). But

1 The first revision may take place on the first day of Muharram 1365 1n respect
of land alienated prio1 to the first day of Muharram 1366 and on or after the first
of Muharram 1n respect of other land alienated prior to the comung nto force of
the Enactment.
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there‘are a number of variations Tt is not laid down in Perlis that
a Siamese to whom State land may be alienated must be an agricul-
turist permanently settled in the State; and 1t 1s not permissible for
Malays and Siamese to lease thewr land to anyone for a period of
three years. No Reservation Land held under a document of title
by any Malay may be mortgaged, charged or leased to any person
who 1s not a Malay, and a Siamese holder may not mortgage, charge
o1 lease his land to any person who is not a Malay or a Siamese.
Furthermore, no Malay or Siamese holding in a Reservation may
be attached in exccution of a decree or other order of a Court

Trengganu

The land legslation of Tiengganu has recently been revised
(by Enactment No 3 of 1357, which came mnto force on the 1st of
January, 1939) The most important change introduced by the new
enactment 1s the safeguarding of Malays from loss of thewr land, by
the provision of Mukim Register titles which cannot be transferred
or charged to others than Malays. Another unportant change is
that in future the distribution of small estates will be carried out by
the Collectors and not by the Courts In the past the failure to dis-
tribute the estates of deceased persons according to the provisions
of the law has been one of the chief weaknesses of land adminis-
tration in 'Trengganu

The new Land Enactment follows generally the legislation of the
Federated Malay States, but has many pomts of special interest.
The entire property in, and control of State land, is vested solely in
the Sultan, who, however, delegates many of hus powers to the
Commussioner of Lands. There are five forms of documents of
title. "That to any town or village land 1s a grant or lease of State
land, that to any Mukim land 1s by entry in the Mukim Register,
that to any country land not exceeding ten acres and not being
Mukim land 1s a Grant Kechil (small-holding grant) or a lease of
State land, that to country land exceeding ten acres 18 a Grant Besar
(lzzge-holding grant) or a lease of State land, whule that to the fore-
shore or sea-bed is a lease of State land for any period not exceeding
twenty years

It will have been seen that, in Trengganu, country land under ten
acres is divided into two classes, namely, Mukim land and land held
under a Grant Kechil. The definition of Mukim land is of interest.
It 1s ‘country land not exceeding ten acres m area other than land
wholly ot mainly planted or held under conditions allowing it to be
planted with a commercial crop, the proprictor of which is a petson
belonging to any Malayan race who habitually speaks any Malayan
language and professes the Muhammadan religion or who has
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obtained the special permission of the Sultan in Council tb be
registered as a propiictor of such land’.

The proprietor of Mukim land is deemed to have a permanent,
heritable and transferable right of use and occupancy, subject to
certain cultivation and other conditions, but he may only transfer or
lease his holding to a person or persons entitled to hold Mukim land,
and in the case of a lease the period must not exceed three years.
Mukim land may not be charged except with the express pet mission
of the Sultan in Council and then only if the charge 1s 1n favour of
the Government or of a person entitled to hold such land, MTkim
land is not Lable to attachment by order of Court, and no court may
recognize or give effect to any equitable mortgage, charge or lien
made by deposit of document of title in favour of any person not
qualified to hold Mukim land, nor may any Court deal with or
determine any matter relating to Mukim land in accordance with
any principle of equity in favour of any such person,

In these provisions there are featuies of interest for other
Colonies. In particular attention may be called to the condition that
Mukim land may not be planted with commercial crops  If Mukim
land is found to be planted in a manner incompatible with its
definition, the Sultan 1n Council may cause it to be forfeited or may
approve the 1ssue of a ‘grant kechil” in exchange.

There are, in Trengganu, the same general provisions as in the
Federated Malay States for the revision of rent at intetvals of not
less than thirty years; and in fixing a new rent no improvements
made are taken into account. Agricultural land is subject to a
premium varying with its quality, but there is no premium in the
case of rice land, and rent on rice land is remitted for the first three
years

The total area of Trengganu is 5050 sq. miles. There are no
reserved forests. The area of State Land was, in 1939, given as
4635 sq. mules, and that of alienated land as 415 sq. miles. Alienated
land, therefore, constituted only 8 %, of the total.

In conclusion, it may be permissible to quote the following sura-
mary of the land situation in Malaya made recently by a group of
members of the Royal Institute of International Affairs, in an in-
terim report dealing with the post-war problems of the Far East.
‘“There can be no question,’ they said, ‘that the interests of the
indigenous population and the 1equirements of subsistence produc-
tion demanded the application of control over the alienation of land.
But it is not easy to assess the adequacy of the steps taken . . . since

2 Problems of the Post-War Settlement w the Far East Interim Report by a
Group of Members of The Royal Institute of International Affarrs  British Malaya,

Paras, 14 and 24. s
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the scandard which must be applied is the ratio of the reserved areas
to the area suitable for peasant cultivation and not to that of the total
area of the country. The measures taken met with criticism from
differing points of view. Indians and Chinese resented the creation
of obstacles to their acquirmg a larger holding of land, though it
should be noted that the position they sought was for the most part
that of landlords, rather than of self-cultivating proprietors. Malays
objected to the curtailment of their opportunities for raising credit
on their holdings. This aspect of the question is intimately linked
witll that of agiarian indebtedness. . . . On the whole, however, there
is no reason to believe that the Malay has suffered from shortage of
land; his chief difficulties were to be found in other directions, . . .
Aie the steps taken in regard to the alienation of land adequate to
preseive a just balance between the interests of the small-holder and
those of the capitalist enteiprises? Is the existing system of land
tenure such as will not only give stability of tenure to the small-
holder but will minister to the needs of progressive farming? What
further measures are required to mitigate the giowing menace of
agrarian indebtedness? What steps are needed to enable the indi-
genous community to secure the short-term finance required for
agricultural purposes, without resorting to immigrant money-
lenders, always a fruitful source of racial or communal differences?
Do the circumstances require that members of the immigrant com-

munities should be given larger opportunities to acquire small
holdings?’



CHAPTER V
Ceylon

EYLON provides another example of a dual agricultural

economy, namely, peasant and plantation cultivation. But

Ceylon has had many systems of tenuwie In the days of the
Dutch and Portuguese, and of the Kandyan kings, tenure bore a
feudal character Feudal dues were periodically paid to theé over-
lords, and a record of these was kept. With the abolition of land
tax these records, which were prima facie proof of ownership, dis-
appeared. On the Buitish occupation of Ceylon personal service as
a condition of holding land was abolished, and all land for which
proof of owneiship could not be produced was piesumed to be
Crown Land (Ordinance No. 12 of 1840). Many villages, 1in conse-
quence of this law, lost lands 1o which they were by customary law
entitled, but on the other hand (between 1840 and 18¢7) large areas
of Crown land, much of it forest resetve, were 1llegally appropriated
by cultivators.?

In 1897 the “Waste Lands Ordinance’ was passed, with the pur-
pose of preventing further encroachment on Crown Lands. Legis-
lation has also been passed for dealing with the claims of private
petsons to land to which the Crown has a presumplive title,2
Moreover, with a view to dealing systematically with all the un-
developed land in the 1island, a special department—the Land
Settlement Department—has recently been established.

One of the principal obstacles to land development in Ceylon has
been the uncertainty of titles to land. There has been no system of
registration of title. Eighty years ago an attempt was made (under
Ordinance No. 8 of 1863) to mntroduce a system of land registration
which provided for registration of deeds, as well as of title on a
cadastral survey. But this proved unsuitable to the older systems of
tenure and was superseded by various Ordinances, none of which
has proved adequate. In 1936 the Ceylon Judicial Commussion
expressed surprise that the island still lacked ‘that necessary feature
of a civilized administration’—a cadastral survey, and observed that
the absence of land disputes in Malaya was due to the fact that there
was a complete cadastral survey and registration of title.® The block

1 In Notthern Rhodesia a recent Land Commussion has recommended that the
boundaries of Ciown Land should be demarcated on the ground as soon as possible,
since much damage had been caused to tobacco-growing land by the encroachment
of natives. (See the Report of the Land Comnussion on the North Charterland
Concession Aiea, 1933, para. 14 )

2 Gee the Land Settlement Ordinance, 1931, amended by Ordinances No. 22 of
1932 and No. 31 of 1933

8 Ceylon Sessional Paper, V1, 1936, Para 122.
57
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survey of Ceylon was a cadastral survey, but was concerned only
with the delimitation of Ciown lands, and 1t does not appear that
any general cadastral survey has yet (1944) been planned. Legis-
lation has been preparcd to provide for registration, but no sub-
stantial progress has been made towards recording the titles or rights
of the vast majority of Ceylonese who hold their land under cus-
tomary forms of tenure.?

The rules governing inheritance in Ceylon have long had a detri-
mental effect on tenure. In the absence of testamentary declaration,
of which theie is little, the property descends according to the law
under which the deceased lived. There are at least six legal systems
in Ceylon, namely, Roman-Dutch law, the Enghsh law, the Kan-
dyan law, the Tesalawamai, the Mukkuwa law and Muhammadan
law This leads to constant difficulties over transfer, and since
primogeniture is foreign to all the indigenous systems, mherited
farms are subject to 1apid subdivision. Owing to the difficulties and
expense of legal partition, the inherited land may be held in un-
divided shates, an arrangement which may be inimical to develop-
ment 1f the family is large. On the other hand, if the property 1s
divided, each inheritor may be left with a unit too small for
economic cultivation.? Thus, joint shareholders sometimes cultivate
the land 1n turn. This avoids excessive subdivision, but 1s liable to
lead to excessive exploitation of the land

P10t to 1918 practically all land alienated by the Crown for
agricultural purposes had been sold outright. But towards the end
of the last war a system of leasing was introduced, though outright
sale stull continued to some extent In those localities whete
peasants tended to part with their holdings to larger owners, pat-
ticular care was taken that small lots should be issued on leasehold
or on permits which contemplated a restricted tenure preventing
such alienation. In 1935, under the Land Development Ordinance,
far-reaching changes were made in the tenure of land alienated by
the Crown. Under this Ordinance (Cap. 320) provision is made for
the systematic mapping-out of Crown land for such purposes as
village expansion, village forest and pasture, mmdigenous systems of
cultivation, the protection of the sources and courses of streams, the
prevention of soil erosion, and so on. Grants and Life-permits may
then be given for holdings. Grants are only issued for land which

* The general question of registration of title is discussed 1n Chapter xxin

® The Ceylon Banking Commission quoted cases of 1/328th pait of an acre,
and 3/448th parts of one jak tree.

3 A common form of tenancy mn Ceylon 1s that known as ‘andhe’, in which the
owner of the land supplies the cultivator with a buffalo for ploughing and half the
manure, 1n return for half the crop This system of méitayage 1s said to be less

productive than when rents are patd. (See ‘Agrarian Problems of Ceylon’, by H. E.
Pertes, in Public Admimstration, Oct. 1940 )
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has been surveyed and they are subject to certain essentizt con-
ditions which run with the land, and they may be made subject to
certain additional conditions The essential conditions provide for
an annual payment to the Crown in perpetuity of a specified sum,
for the regular cultivation or utilisation of the holding 1n a specified
manner, and for the protection of the holding from excessive sub~
drviston ' As a fuither protection agamnst subdivision there aie
special rules governing succession. The grant may also contain a
condition that the holding shall not be leased or mortgaged except
to the Ciown, and that no other disposition shall be made kcept
with the piior permission 1n wiiting of the Government Agent. The
holding may not be scized or sold in execution of the decrees of any
court, though the Government may do so to dischaige a debt to the
Crown. Land held on permit 1s also immune from seizure or sale.

In order to encourage landless villagers in crowded areas to take
up land in less congested localities, particularly in the dry zone
where much of the land 1s Crown land, the Government has initiated
colonization schemes 1 which the colonists are helped both with
money and with land. Many difficulties have been encountered in
making these schemes popular There 1s the expense of converting
the irrigable area into paddy fields and of purchasing cattle and
erecting buildings (the Government’s subsidy being partial only).
The absence of facilities for marketing and obtaining subsidiary
employment, the unhealthiness of the climate and the severance
from the rest of the social gioup, are other disadvantages. It 1s
hoped, however, that in time large tracts of the dry zone which were
foimerly populous and are now almost uninhabited, will be re-
claimed. At the present time in the dry zone, the prevalent system
of cultivation is the shifting system known as ‘chena’. Under this
form of tenure iracts of jungle are periodically cleared, burned, cul-
nvated for one or two seasons and then abandoned.? ‘Chena’ lands
may be held privately, or leased, or obtained by grant from the
Crown.

Coming now to the plantation cultivations, most of the Ceylon
tea companies are worked under joint stock management, and owned
by British capital. Holdings by native companies and individuals

1 Every grant must contain the followmg conditions: (1) The owner shalil not
dispose of a drvided share of the holding less, in extent, than the unit of sub-
division specified 1n the grant (2) The owner shall not dispose of an undivided
share in the holding less than the minimum fraction specified in the grant, (3) No
person shall be the ownet of an undivided share of the holding less 1n extent than
the unit of subdivision speafied 1n the grant  (4) No person shall be the owner of
an undivided shaie in the holding less than the minimum fraction specified in the
grant. A condition may also be imposed that the owner shall reside upon the
holding.

2The prmcipal ‘chena’ crops are Eleusine coracana, maize, Italian mullet,
Paspalum millet, Panicum millet, Sesamum mndicum, and various pulses. Yams,
sweet potatoes, plantains, vegetables and cuiry plants are also grown.,
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constifute only one-fifth of the total area under tea. In rubber, too,
British capital predominates (about 45%), but in 1934 there were
no fewer than 4830 native-owned estates. The higher proportion of
native-owned rubber piopetties, as compared with tea, appears to
be due to the fact that rubber cultivation imposes less exacting
demands on labour, and local labour can therefore be obtained for
work on rubber plantations. The Ceylon Banking Commission of
1934 observed that native capitalists had not organized themselves
under jomt stock principles, preferring to work their business on
therr‘uwn account, even when 1t had reached a size too big for their
private resources To the Ceylonese, possession of land is an attri-
bute of social status, and so personal ownership 1s preferred, even
at the cost of starving the property or of borrowing money at
usurious tates.

The third great plantation ctop 1s coco-nuts. In the village
economy this takes first place and 1s the peasant’s principal money
crop. At least 509, of the total area under coco-nuts is reckoned to
consist of holdings of ten acres or under Moreover, almost the
whole of the capital employed 1n the coco-nut industry 1s Ceylonese
But 1n 1934 there was heavy indebtedness, and much coco-nut land
had passed 1nto the hands of moneylenders, many of whom were
foreigners.! In 1935 an Ordinance (No 13) established a Coco-nut
Board with power to hold, acquire, sell or lease property, to aid and
finance associations of co-operative societies, and to foster the
marketing of coco-nuts 1n various other ways.

The following table gives the acreages of the chief crops of Ceylon
{as estimated in 1938).

Coco-nuts .. 1,100,000 Palmyra .. 30,000
Rice .. . 850,000 Cacao .. 34,000
Rubber . 604,111 Citronella .. 33,000
Tea .. . 556,650 Cinnamon .. 26,000
‘Chena’ crops .. 140,000 Tobacco .. 14,000
Arecanuts .. 69,000 Cardamons 6,000

In conclusion, some reference should be made to the prevalence
of agricultural debt in the 1sland. This had had a long history, but
came to a head as a result of the great trade depression. The
establishment of a State Mortgage Bank in 1932 met a real need in
the credit system of the island, but 1n the opinion of the Banking
Commissioners its beneficial effects reached only a very small frac-
tion of the people, largely as a result of the confusion in the titles to
land. Peasant agriculturists had to resort to private financiers, and
large numbers lost their lands, their homes and means of living. It

L Ceylon Sessional Paper, XX1I, 1934, para 681.
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had been held that unfoitunate debtors should be allowed to remain
as tenants on the lands they had lost, but the Commissioners
observed, with some asperity, that farmers whose mcompetence had
deprived them of their lands wete not likely to be careful tenants,
when they no longer had the incentive of ownership. In this con-
nection it may be remarked that in some provinces of India a pro-
prietor who has lost his lands is given the right to continue m occy-
pation at a privileged rent. His tenancy is heritable but is not
transferable, the purpose being to give the ex-proprietor a means of
support which he cannot barter away. o

Not all moneylenders in Ceylon are professional moneylenders,
As in Cyprus, so in Ceylon, moneylenders may include almost every
class of society. Retired officials commonly use their savings to
make advances on mortgage, with a view to the ultimate acquisition
of the debtors’ land. Members of the legal profession also engage
freely in mortgage finance, being well-versed in the best methods of
securing their own interests.! Landowners, eager to add to their
holdings, may be the most rapacious of all lenders. They supply
their tenants freely with implements and foodstuffs, and exact heavy
interest, either in cash or in the form of an increased share of the
tenant’s crop. All of these amateur creditors, moreover, are free
from the control of the money-lending laws 2

In the end the Government of Ceylon found it necessary to
intervene, and debt conciliation legislation was enacted in 1941
(Ordinances Nos. 39 and 40).

1The Ceylon law of mortgage 1s peculiar and mnvolved It was described as an
ungodly jumble’ by the 1936 Judicial Commussioners, who stated that in conse-
quence of the confusion the public were becoming reluctant to lend money on the
security of land, See Ceylon Sessional Paper, V1, 1936, paras. 123-145.

2 Ceylon Sessional Paper, XXII, 1934, paras. 210-213,



CHAPTER VI

Cyprus

VHE island of Cyprus has an area of 3,572 sq miles, which
is a little larger than that of Norfolk and Suffolk. Its

@. climate 15 considerably varied, but the average rainfall is
only 20-58 inches. Most of the rains fall in the winter months: in
summer the plains become parched and a large part of the vegetation
disappears. The rainfall is hable to considerable fluctuations, and
the occurrence of several consecutive dry summers may have disas-
trous eflects on the crops. Drought, indeed, 1s the 1sland’s greatest
problem, and the extension of irrigation its greatest need.

In 1931 the population of Cyprus was 347,959, or an average
density of 974 persons to the square mile. The native inhabitants
fall roughly into two categores, (@) Greek-Christian, constituting
79:5% of the total population, and (b)) Muhammadan, constituting
about 18-5%. The island was under T'urkish rule until 1878, when
the Sultan of Turkey consented to its occupation and administiation
by Great Britain. In 1914, on the entry of Turkey into the war on
the side of Germany, Cyptus was annexed to the British Crown.

The courts apply the local laws and certain Ottoman legislation
specified in the new Courts Law (No 19 of 1940), the common law
and the rules of equity in force in England in 1914, and any statutes
of the Imperial Parliament applicable to the Colonies in general or
to Cyprus in particular. The family law of the vartous communities
is expressly saved 'The courts also apply the English law and rules
of evidence, if there is no local provision in that respect. Land
tenure was formerly governed by the Ottoman Land Code, but
this code has recently (1945) been superseded by new legislation.

The main industry of the island is agriculture, the products con-
sisting of cereals, carobs (locust-beans), olives, wines, silk, cotton,
raisins, grapes, oranges, peaches and other fruits. Agriculture is
largely dependent on irrigation, the water for which is obtained
mainly from wells in the dry season and by flooding from streams
during the rainy season. The development of agriculture has been
greatly retarded by the deficient rainfall But drilling has revealed
the presence of underground water and, with the formation of a
Water Supply and Irrigation Department in 1939, it is hoped not
only to continue the development of underground supplies, but also
to impound and put to regulated use many surface supplies which
are at present running to waste

As already observed, land tenute in Cyprus was, until 1945,
62
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regulated by the Ottoman Law in force at the time of the British
occupation of the island in 1878, though many important modifica-
tions had been introduced by later local legislation.! In Tuikish
times titles for land were issued by the fiefholders and those for
buildings by the local courts. But after the reforms effected in
Turkey during the reign of the Sultan Abdul Mepd all titles in
Cyprus were granted by the Crown through the Land Registry
Department, which had an office 1n each district, as well as sub-
offices in some thirty villages Land was made subject to an
immovable property tax, as well as to an educational tax assescrd by
the Land Registry Department The immovable property tax was
fixed at the rate of two per thousand of the capital value.

Under the Ottoman system there were five categories of land:
(1) Mulk? or immovable property held in private ownership;
(2) Araz® Muie, or State land; (3) Arazi Metrouké, or land left
for the use of the public; (4) Aiazi Mewat, or unoccupied land ; and
(5) Arazi Mevkoufé, or vakf land dedicated under the Sacred Law.

Mulk property was characterised by the fact that it was held 1n
private ownership in the same way as chattels 'T'he State had no
proprietary rights in mulk Mulk comprised houses, trees, building
sites, and small plots inside towns and villages. It included
Avazi Memlouké or (a) land which at the time of the general
registration of lands in 1862 had been found, with the implied
consent of the State, to have been built over or set aside to form the
stte of a town or village; and (b) land separated from Arazi Marie
and granted by patent {rom the Crown to be held in full ownership
as Arazt Memlouké *

Arazi Muie, or State land, included the bulk of land in Cyprus.
The term 1mplied that the legal ownership was vested in the Crown,
the possessor having only the perpetual enjoyment. Alienations
had to be registered, and buildings could not be erected without
the permission of the State. Yet, for all practical purposes, a
possessor of Araz Mirie enjoyed full rights of ownership, being
able to sell or mortgage his lands without restriction.5 But he
was unable to dispose of them by wull, and if Arazi Mirie became

1For a full desctiption of the Ottoman system of land-holding in Cyprus see
Sir Stanley Fisher, Ottoman Land Laws (1919) Also The Handbook of Cypirus,
1930 edition, pp. 125-160,

2 Mulk=nproperty.

3 Arazi=land

& Memlouké=owned as mulk Other forms of memlonké mentioned in the Otto-
man Land Code (A1t 2z, items 3 and 4) existed exceptionally, if at all, in Cyprus,

5 In Palestine, Iraq and other Ottoman territories many of the restrictions on
murs or State lands were formally removed by an act of 1913. Permission was no
longer required for alienation or mortgage, and State lands were made hable for
the debts of their occupier. Trees planted and buildings erected on State lands

were made subject, as regards disposal and transfer, to the laws applicable to the
land on which they stood.
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vacant by the faillure of heirs 1t was oflered to (1) owners of mulk
accretions (trees' or buildings); (2) co-sharers of the land; (3)
persons having an interest (such as an easement), and (4) inhabitants
of the same willage having need of land? Otherwise the land
escheated to the State and was regranted to the highest bidder.
The holder of mirz was under a duty to cultivate, and if he failed
to discharge his duty for three consecutive years without valid
excuse the land became vacant and, if he did not obtain a re-giant,
was liable to be dealt with as if he had died without heirs.

Arasi Metrouké comprised (a) land left and dedicated to the
public, such as public roads; and (b) land left to the inhabitants
of towns or villages as a body, such as pasture lands. It included
communal forests, places of worship (other than mosques) and
markets, It could not be used for any other purpose than that for
which it had originally been assigned

Arazi Mevat. This term means ‘dead land’ and was applied to
vacant land which lay at least one Turkish mile3 from a town or
village or at ‘a distance beyond the power of a very loud human
voice to carry’ (Land Code Art. 103, and Mejelle Art. 1240). Anyone
could open up and convert land of this category into arable land,
provided he had obtained permission from the competent authority.
He acquired a miri, not a mulk, title.*

Finally, there was Arazi Mevkoufé or vakf land—that which
had been dedicated by persons having full ownership of the land,
on condition that the income should be applied to some pious or
religious object. From very early times family settlement was
recognised as a pious object, subject to the rule that, as 2 vakf must
be in perpetuity, there must always be a gift to some pious or charit-
able object in the event of the family becoming extinct,

Most wakfs in Cyprus are vested in, or administered by, the Dele-
gates of Evcaf, in accordance with the provisions of the Cyprus
Evcaf (Mohammedan Religious Property Administration) Order
and Law of 1928 and 1934. They are divided into certain classes.
One category of vakf propeity was known as Idjaretein. True vakf

1 Under the Ottoman law trees growing naturally on mrze land passed with it
to the purchaser or heir But trees grafted or planted by man were held inde-
pendently by a mulk title. In Palestine, however, under Article g of the Ottoman
Law of Disposition the it holder now receives only the usufruct of economic
trees and buldings; 1 e, he 13 given 2 right of possession m the trees and buildings
similar to the right m the land See Goadby and Doukhan, The Land Law of
Palestine, p. 33.

2 A note on pre-emption will be found at p. 7o.

® A Turkish mile=the distance covered atwalking pace in an hour by an animal
such as a donkey.

* But under a law (No 7) of 1941 1t was lad down that no title could be acquired
in any vacant or unoccupied lands which were not privately owned, save under a
grant or disposition by the Governor, and 1t was made an offence for anyone to
occupy, plough or sow on such lands,
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could only be leased for a limited period, usually three years? but
when a vakf fell into disrepair and was likely to disappear, the Ad-
minstrator might lease it in perpetuity by collecting in cash a sum
equal to the full value, and, also by chai ging the property with an
annual charge (1djare). 'The charge was in most cases merely
nominal and was imposed in order to emphasise the fact that the
purchaser did not become the legal owner, but only held the
property on a kind of perpetual lease. The possessor of Idjaretein
was as free to deal with his property as the possessor of Arazi Mire.
But whereas the legal ownership of Araz: Muwie vested in®the
Crown that of Idjaretern vested in the Delegates of Evcaf.?

Another category of vakf land was known as Araz Mevkoufé
Takhsisat  This was not, as its name might indicate, real vakf
property. It was land which was subject to the same provisions
of the Land Code as were applicable to Araz: Mirie, with the excep-
tion that all Government dues were payable to the vakf concerned.?

Such, mn outlne, was the land system of Cyprus until the
enactment in 1945 of the Immovable Property (Tenute, Registra-
tion and Valuation) Law (No. 26) 3 This law was the outcome of
cdiscussions which had been begun in 1934, when a special com-
mittee appointed for the purpose submitted a new diaft land code.
It had long been felt that the Ottoman Land Code was out-of-date.
With its many categories of land, each subject to separate laws
relating to possession, transactions, and succession, the whole
system had become highly complicated, and sometimes almost
unwotkable. Land fell into one category, and trees and buildings
into another, with the result that in thousands of cases the land
belonged to one owner or group of owners, while the trees and
buildings on the land belonged to other owners., The laws of
inheritance were also complex and antiquated. For not only were
the shares of heritors different for different categories of property,
but for mulk property they varied according to the religion of those
concerned The separate ownership of land and trees had been a
fruitful source of litigation, and the laws of inheritance had been a
principal cause of the excessive fragmentation and subdivision of
holdings that characterised the land tenure of Cyprus

Under the new law of 1945 the Ottoman categories of immovable
property known as Mulk, Arazi Memlouké, Araz Murie, Arazi
Metrouké and Arazi Mevat have been abolished, and all immovable
property is now owned, held and enjoyed subject to the simplified
provisions of the new law. Mulkand Arazi Memlouké continue

1 Information based on an official note by the Hon Stelios Pavhides, K C,,
Attorney-General, Cyprus

2 In theory there are two other forms of takhsusat, but these are unimportant.

$ The Law was enacted 1n Decernber, 1945, but was not brought mto operation
until September 1st, 1946
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to b& owned or held as private property, while Araz: Mirie which
was in private possession at the date of the coming into operation
of the new law 1s also to be owned as private property and freed
from the restriction on testamentary disposition. Arasi Metrouké
continues to be the communal property of the town or village,
while Arax Mevat and all other vacant property not privately
owned are to be owned by the Crown as Crown property. Vakf
property will continue to be held in accordance with the vakf laws,
but by a law (No. 14) enacted 1 1944 Idjaretein property had been
converted into mulk, the Evcaf bemng compensated for their loss of
revenue {rom this source. Under the same law Araz Mevkoufé
Takhsisat had been conveited mto Arazt Murie

But even more important than the abolition of the Ottoman
categories of land are those provisions of the new law by which
tiees and land can gradually be brought under one ownership. It
is laid down that whete trees and land belong to diflerent persons
the owner of one shall not sell his interest without giving a prior
right of purchase to the owner of the other; and where a landowner
has economic trees growing on his land he shall no longer be
allowed to transfer or mortgage the trees without also transferring
or mortgaging the land on which they stand. TFurthermore, the
Director of Land Registration and Surveys is empowered, on ihe
apphcation of any interested party, to effect re-adjustments, so
that i no case shall a tree, vine o1 building be owned by a person
other than the owner of the land. If this cannot be done by par-
tition or re-adjustment of interests, then the owner with the greater
interest may acquire the minor interest on payment of its value as
estimated by the Director, any person affected thereby having a
right of appeal to the Court (Secs 22, 29) Simularly, if a co-owner
of immovable propeity wishes to sell his share he must grve an
option of purchase to each or all of the other co-owners (Sec. 24).

The new law also contains important provisions designed to
check excessive subdivision of holdings. It is laid down that in all
cases of division or partition of immovable property, no division
og, partition shall be lawful if 1t contravenes the provisions that
‘no vineyard, orchard, grove or land irrigated or capable of being
irngated from a perenmal source of water shall be divided into
holdings of less than one domum 1n extent’ (a donum =3 of an acre),
‘or, if capable of being irrigated from a seasonal source of water,
into holdings of less than two donums in extent’; and ‘no land
used for agricultural purposes which is not irrigated either from a
perennial or a seasonal source of water shall be divided into
separate holdings of less than five donusms m extent’ (Sec 26b and c).

As regards wakf immovable property it should be noted that
formerly only mulk property could be made vakf; but now that the
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distinction between mulk and Arazi Mirie has been abolish®d 1t
has become necessary to restiict the right of making wakf to
property within the limits of towns and wvillages which would
formerly have been classed as mulk Outside these limits land can
only be made wakf if, in the opinion of the Director of Land
Registration and Surveys, it 1s sufficiently covered with trees or
buildings as to fall within the old category of mulk.

Part III of the new law deals with registration. The Director
of Land Registration can compel registration of unregistered
property, but may no longer register trees and buildings ilde-
pendently of the land, unless these belong to a peison other than
the owner of the land It is also laid down that proof of undisputed
and uninterrupted adverse possession for a period of thirty yeas
entitles the possessor to be deemed the owner of the propeity and
to have it registered in his name But no title can be acquired by
adverse possession as against the Crown or any 1egistered owner,
Formerly Arazi Mirie could be acquired by unintertupted posses-
sion for a period of ten years Another important provision of the
section on registration is that boundary disputes must now be
determined, 1n the first instance, by the Director of Land Registra-
tion and Surveys, though any dissatisfied party will have a 1ight of
appeal to the courts. This provision should help to put some
check on prolonged and costly litigation over boundaries.

It remains to add that in 1945 there was also enacted a new law
governing wills and succession (No. 25 of 1945). One of the novel
features of this law is that, unlike the former law, it brings Muham-
madans within its purview

Cyprus is a country of small landed proprietois. In 1930 the
average size of a peasant holding was computed to be 25 acres.
But the holdings were not usually self-contained, and an owner
might have to spend several hours daily walking from one of his
small plots to another.? Economic trees, moreover, were often
planted on other people’s land and were seldom planted in groves
where they could be properly tended There were immense diffi-
culties m surveying and registering these small plots, which were
constantly being made smaller. In 1940 Dr. Raeburn, who was
conducting investigations on the problem of water supply, found
that the Government would have to compensate 250 different
owners in order to take over an area of 240 acres! Such conditions
are a great hindrance to schemes of development, since agreement
between large numbers of people is not easily reached about

1 See B. J. Suitidge, Survey of Rural Lifetn Cyprus, p. 58, This Survey contains
an immense amount of valuable information about tenure conditions 1n Cyprus

2 Registration figures 1n 1930 put the average size of an arable plot (as distinct
from a holding) at 5.36 donums, or 13 acres, but Mr. Surridge considered this
musleading as 1n many cases the division of plots had not been registered.
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meadures which may require additional capital, different agricul-
tural methods and additional hard work. Excessive fiagmentation
not only entails disproportionately high costs of cultrvation and
great waste of time and energy in going from one plot to another,
but it impedes, or precludes, the use of power implements, and the
introduction of measures of irnigation and soil conservation; 1t
may even prevent the cultivator from residing on his own land

In Cyprus the basic cause of fragmentation and excessive
fractionation 1s the system of inheritance, which requires property
to De divided in prescribed shares among all the hens. The new
legislation makes some amendment in this respect; but laws
agamnst subdivision can easily be evaded, and even under the new
mheritance law hewrs may still be numerous. The real remedy
would therefore be a radical change 1n public opinion and estab-
lished custom. This applies also to schemes for the consolidation
of holdings.>

In Cyprus, peasants whose lands are too small for their needs
may obtain additional land by leasing the surplus lands of other
peasants, or of religious instituttons. Many of the lands owned
by the Orthodox Church have been let by public tender for petiods
of from three to five years. The lessees have generally been pros-
perous peasants who cultivated as much of their property as they
could, and sub-let the rest, usually the less pioductive plots, to
men of smaller means. In this way many of the poorer peasants
have been forced to pay excessive rents and fall into debt, while
the lands have steadily deteriorated. T'he obvious remedies, which
would lie with the landlords, would be longer leases and proper
compensation for improvements. Proposals have been made that
some of the lands of the 1eligious institutions might be acquired
for the peasants, and similar suggestions have been made regarding
some of the ‘Chiftliks’ or large farms, particularly those belonging
to absentee landlords. There is, incidentally, a long-standing

*These and other important questions of land tenure m Cyprus are discussed
fully i the Report of the Land Utilization Conumitee, 1946, Nicona See also The
Proceedings of a Conference on Land Use i a Mediterranean Envronment, held 1n
Cyprus m April, 1940, pp. 19-20. Many countries have attempted to tackle the
problem of fragmentation and excessive subdivision In Germany and Denmark
legislation was mtroduced under which the faim could be mheriited by a ‘preferred
heir’ who would compensate the other heirs, In Denmatk an Act of 1919 provided
that the land should not be divided 1nto holdings which were not sufficient to main-
tain a fanuly without the help of outside labour. In Czechoslovakia and India
systems ot exchange between owners have been imtroduced so that plots may be
merged i one ownership. But one of the chief difficulties of consolidation 1s that
1t may have to provide for redistribution, not mto one compact holding fo1 each
cultivator, but into two, three or more holdings of varymg fertility, The suggestion
has been made, for Cyprus, that mstead of a redustribution of village lands, subject
to the agreement of the majonty of landowners—the system followed m the
Punjab—some willagers muight wish to pool their lands and hold them henceforth
In communal ownership



CYPRUS 69

grievance among the peasants of Cyprus that ‘Chiftlik® pro-
prietors own, by immemorial 1ight, the waters of rivers, not merely
while running through their own property but after they have
passed by. Farmers, therefore, living lower down the river, are
obliged to pay heavy dues if they wish to use the water The
existence of these rights has proved a serious hindrance to the
formulation of irrigation schemes.

As mught be expected under a system of peasant proprietors
who had been accustomed to sell their produce to a small ring of
merchant moneylenders, agricultural debt had long been one & the
principal problems of Cyprus.> The geneial decline 1n commodity
prices, which had coincided with three years of drought, brought
matters to a head in 1933. In 1934 1t was found necessary to pass
a Reserve Price Law? in order to prevent farmers from selling their
lands for sacrificial sums. In the same year Sir Ralph Oakden was
sent to Cyprus as Financial Commissioner,? and as a result of his
recommendations the Agricultural Bank and Co-operative Socteties
were reorganized with a view to helping the peasants 1o free them-
selves from dependence on moneylenders. In 1940 an Agricultural
Debtors Relief Law was enacted, and under this law the Debt
Settlement Board, between June 1940 and October 1945, dealt
with 19,055 applications for relief, involving a total debt of
£1,452,006. Settlements were effected amicably in the majority
of cases and interest was reduced to 5%, By October 1945 only
£258,656 remained to be paid. The Cypriot farmers have thus
been freed from the moneylender. Whether they will remain free
will depend on the extent to which co-operative credit, co-operative
marketing and a sense of thrift can be developed. There is danger
in all schemes of debt settlement by statutory action that they may
encourage farmers to resort to borrowing, and to postpone repay-
ment in the hope that the State will again intervene

1Even 1n classical times the Cypriots seem to have had a proclivity for debt.
In letters to Atticus (V2, VI) Cicero describes how, on his arnival in Cilicia as
governor, he had to deal with a prefect called Scaptius who had been accused of
il-treating the town councillors of Salamus m Cyprus, in a vamn attempt to recqyer
a large sum of money which he had lent at 48%;. Cicero refused to make any order
for payment which would cairy a hugher 1ate of interest than 12%,.

3 This law (No. 15 of 1934) was superseded by various othets Under the most
recent Reserve Price Law (No. 29 of 1940) the reserved price must not exceed the
assessed value of the immovable property and may be reviewed in the case of
abortive sales Tt should be noticed also that under the Cypius Agricultural Relief
Law of 1940 a farmer whose land 1s attached for debt has to be left with sufficient
land for the support of himself and his famuly, house accommodation, wealing
apparel, provisions for three months, balung and cooking utensils, farming imple-
ments not exceedmg the value of £10, one pair of cattle, fodder and seed grain.
Cf. the Five-feddan law of Egypt by which an indebted farmer 1s protected against
the loss of hus last five feddans of land—a feddan bemng about one acre.

3 His report was pubhished in 1934 under the title of a Report on the Finances and
Economic Resources of Cyprus
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A NOTE ON PRE-EMPTION

Right of pre-emption is the power of buymng a thing before
others. This 1ight is known to most systems of law. In Roman
law contracts of sale might contain stipulations that if the pur-
chaser subsequently proposed to part with the propeity he must
give to the vendor a right of re-purchase on specified terms. In
England the Land Clauses Consolidation Act of 1845 (sec 128)
prescribed that superfluous lands must first be offered to those
fron? whom they had originally been taken, or else to the adjoining
owners. In the United States the law of pre-emption played a
prominent part between 1841 and 1873 in the alienation of the
public domain. It legalized the vested interests of squatters,
giving them the first opportunity of buying their claim.

Pre-emption 1s a well-known feature of Muhammadan law. The
possible pre-emptors, mn order of preference, are (a) co-sharers
in the property, part of which is sold; (b) persons who own a
property to which the property sold is servient in respect of an
easement, such as a right of way or a right to discharge water; (c)
owners of contiguous property, unless the estates are large.t

Under the Ottoman Land Code there are various provisions
conferring a night of pre-emption. Article 4, for example, pre-
scribes that ‘If the possessor by title deed of land lying within the
boundaries of a village has transferred it to an inhabitant of anothes
village, the inhabitants of the former place who are in need of land
have, for one year, the right to have the land adjudged to them at
the price at which 1t has been sold.’ The Ottoman Code alsc
prescribes conditions (Articles 44 and 48) under which mirie o1
State land may not be sold without giving a prior right of purchase
to the possessor of mulk trees or buildings on the land. In this
connection 1t 1s important to note that theie 18 a distinction betweer
a prior right of purchase before sale and a right of pre-emption
after sale 'The former 1ight is called rujhan and the latter shufa‘a
The right of rujhan 1s a right agamnst the vendor, and, under the
Ottoman Code, applied only to murie or State land. The holder o
a right of shufa'a, on the other hand, could claim from a purchase:
the right to take over his bargain and stand in his shoes.?

In India the Mubammadan law of pre-emption was applied by
the courts of British India as ‘a matter of justice, equity and gooc
conscience’. But in the Madras Presidency the High Cour
refused to recognise pre-emption, since it placed a restriction on the

3 There are variations in the Muhammadan law of pre-emption, according to thu

dufferent schools, Shia law, for example, does not recognise a right of pre-emptior
on account of vicinage.

% I am indebted to Professor Vesey-Fitzgerald for drawing my attention to thy
distinction,
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liberty to transfer property and was theiefore opposed to the
principle of ‘justice, equity and good conscience’ In some Indian
Provinces rights of pre-emption were conferred by Acts of the
Indian Legislature. In the Punjab, for example, the Pre-emption
Act of 1913 admilted a rnight of pre-emption 1n agricultural land
and village immovable property. In the case of agricultural land
no person other than a member of an agricultural tribe 1n the
same group of agricultural tribes as the vendor could exercise the
right of pre-emption The intention here was to prevent agricul-
tural lands {rom falling into the hands of urban moneylenders.® But
in general the purpose of pre-emption has been to prevent strangers
from becoming sharers in the village. In many parts of India,
therefore, rights of pre-emption have commonly been created by
contract between the sharers in a village.!

In Ceylon and Malaya, also, rights of pre-emption are commonly
exercised by members of a community with a view to keeping land
within theu own body,? and among some tribes of Tanganyika the
owner of a plantation 1s not permitted to sell it without giving a
first refusal to members of his own kindred or clan.® In Eritrea
no one may sell, let, ot give away his lands without first offering
them to the other members of his kindred, and, if they decline, to
his fellow villagers.4 In the Gold Coast, if the headman and council
of a village decide to sell a prece of land, the occupants of any plots
on the land must be given the first refusal ® The right of pre-emp-
tion may thus serve to prevent the disruption of village-life, as well

as to mutigate the disadvantages of, the excessive sub-division of
land.®

1 For data regarding the law and custom of pre-emption 1n India, see Sir R. K.
Wilson, A Digest of Anglo-Muhammadan Law (sixth editton by A. Yusuf Al),
Chapter XII, D F. Mulla, Prumciples of Mahomedan Law, 11th ed., Chapter
X111, J. D. Mayne, Hindu Law and Usage, gth ed , p 319, and Sir W H. Rattigan,
A Dugest of Cooil Law for the Pumab, 7th ed , Chapter VII

2 See e.g., G A de C. de Moubray, Matnairchy wn the Malay Pennsula, p. 85.

2 See eg, H. Cory and M M Haitnoll, Customary Law of the Haya Tribe, p.
138 In 1933 the tribal court of Unyanyembe (Tabora district) decided that if
anyone bwlt a substantial modern house on land held under native customary
tenure and wished to offer i1t for sale, the tribesmen should have a nght of pre-
emption

4§ T, Nadel, Africa, Jan., 1946

5] M Sarbah, Fanti Customeany Laws, p. 88. In ancient Babylonia there was a
law by which the head of a tribe could reclaim land alienated to a stranger by
repaying to the latter the amount which he had paid for the land. (See Sir W H.
Rattigan, op cit, Chapter VII.) The ancient Hebrews were also enjomed to
1edeem land which had been sold to strangers (See Leviticus XXV, 25-28, Ruth
1V, 3-4, and Jetermah XXXVI, 6-15)

8 But the principle of pre-emption has been opposed on economic grounds and
also because 1t mav do more to disturb the peace of communities than to preserve 1t
(See R, K. Wilson, op. cit, p 68.) Su Michael O’Dwyer in 1916 constdesed that
1n the Punjab the administration of the law of pre-emption had given rise to abuses
such as blackmailing, speculative litigation and the exaggeration of prices in sale
deeds Nevertheless he refused to recommend the abolition of the law. (See the
Report of the Puwyab Codification Conference, 1914 )

4



CHAPTER VII
Zanzibar

7 ANZIBAR has been a microcosm of all the land problems
of the Colonial Empire. It provides an outstanding example

& 4 of the difficulties which may overtake any territory which
relies mainly on money or export crops and fails to place 1estrictions
on the encumbrance and alienation of land In the end the Govern-
ment of Zanzibar found itself compelled to take over the accumu-
lation of mortgage debts and to pass legislation which would ensure
that the occupational use of land should not become divorced from
its ownership

The principal industry of Zanzibar is the cultivation of cloves,
and there are as well numerous plantations of coco-nuts. The larger
clove and coco-nut estates are owned by Arabs, the smaller by
Swalul: and indigenous African peoples, who also cultivate cassava,
maize, 1ice and other ground ctops and fruits. Some of the
larger plantations have recently been acquired by Indians, almost
mvariably in satisfaction of debts.

The Arabs acquired their land 1n a vaiiety of ways—by appro-
priation or by force, as a gift, or in consideration of some nominal
sum In due course the land was planted with cloves, and since
it was permissible to buy and sell the trees, so it became permissible
to buy and sell the land, it being impossible to sepaiate thickly-
planted trees from the land on which they grew. By an extension of
this principle uncultivated areas also became subject to sale. Many
plantations have been enlarged, or new holdings obtained, by en-
croachment on Crown or common lands In Pemba island a regular
method of obtaming property desctibed as ‘freehold’ is for a clove
cultivator to obtain the temporary use of a piece of uncleared land,
and then plant it up with cloves. When the trees begin to bear, the
owner of the land divides it into two equal shares, one of which he
makes over to the cultivator with deeds of conveyance properly
exécuted and duly registered. Even freed slaves have become
possessors of ‘freehold’ obtamed in this way. But in some parts of
Zanzibar it is still considered shameful to part with family land, and
it 15 said that some individuals who do so endeavour to clear their
conscience by reading a passage from the Koran. Usually, however,
the alienation of family land is not an easy matter, since the interests
of many individuals are usually involved.

In addition to the sale of land there is, 1n Zanzibar, a great deal of
leasing. A clove plantation may be leased for as much as 50 %, of the
estimated crop. But for subsistence crops the demand may only be
72
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10% or less Walls may be built round fields to protect the crops
from pigs, and this tends to establish moie permanent rights. Walled
enclosures are often sold, but the payment 1s not so much for the
land itself as compensation for the building of the wall. On Zanzibar
island land is commonly leased or rented to rice-growers, the owner
of the land receiving as rent a share of the crop equal to twice the
amount of the seed. Or rent may be paid in cash, a reduction being
made if the crop is poor.

Many owners of plantations encourage the settlement of squatters
in order that, by ground cultivation, the plantations may be kept
clean. The owners, moreover, have, n the squatters, a ready supply
of harvest labour. The squatters live rent-free and may even be
given occasional gifts But, if the land is rich, a formal 1ent may
be demanded.

As in Cyp1us, so in Zanzibar, the great slump i wotld prices
brought the old-standing problem of agricultural debt to a head.?
Many of the Zanzibar Arabs lost their ownership and were com-
pelled to remain on their plantations as the serfs of absentee land-
lords.*> The position of the Swahili was even worse and many
Swahili were compelled to moitgage thewr lands or sell them alto~
gether. The rate of alienation was greatly mncreased by the practice
of “conditional sales”—a form of mortgage common both to Hindu
and Muhammadan law.® By 1933 it was reckoned that half of the
agricultural property of the islands had passed into the hands of the
money-lending classes and that at least half the remainder was
encumbered. In 1934, as a temporaty expedient, the Government of
Zanzibar passed an Alienation of Land Decree, which declared a
moratorium on existing debts and forbade the alienation of Arab or
African lands to persons not of Arab or African race, except under
specific conditions. In 1938 The Land Piotection (Debts Settle-
ment) Decree enabled the Government to purchase the interests of
mortgagees and other creditors on lands owned by Arabs and
Africans, and in 1939 the Government pioceeded to legislation
which would ensure that debts would not again be accumulated on
the security of the lands. A decree (No. ¢ of 193¢g) was enacted-to
control the alienation of agricultural lands owned by Arabs and
Africans, and to forbid the attachment of such Iands (or of their

1 Among the contributory causes of debt had been (a) the excessive buying of
land during periods of prosperity, and (8) the absence of foreclosure. With 1egard
to the latter, creditors had endeavoured to extiact as much as they could from the
current return, either in the form of cash or of contributions of produce o1 of service
Defaults in these had often been capitalized arbitrarily and added to the ornginal
debt, which became less and less redeemable,

% The creditors preferred to leave mortgagois on the land, partly because of the
creditors’ lack of interest 1n agriculture, and partly because of the smpossibility of
reahizing mn cash the capital value of debts nommally secured on the land.

3 Muhammadan Law 1s the fundamental law of Zanzibar.



74 LAND LAW AND CUSTOM IN THE COLONIES

proch‘lce) for debt In the case of leases the Alienation Board was
empowered to refuse consent to a tiansfer which would deprive the
lessor of sufficient resources for the support of himsclf and his
dependants duiing the cuirency of the lease, or would be contrary
1o the best intetests of the lessor. In the case of a mortgage the pur-
pose of the loan must be for the maintenance or improvement of the
land or any other purposes approved by the Board,* the mortgagor
must be left in possession of land sufficient for his needs, the amount
of tge loan must not exceed two-fifths of the value of the land to be
mortgaged, interest on the loan should not exceed 9% per annum,
and the mortgage dced should contan provisions for the amortisa-
tion of the loan.

The new legislation in Zanzibar evoked a great deal of criticism,
patticularly fiom the Indian community, who mamntamed that it
mtroduced 1acial disctimination by taking away land from Indians
while allowing Arabs and Africans the puvilege of acquiring it
Restrictions on the sale of land, they said, pzevented it from passing
to those who could use 1t best. The Indian community would be
debaired from investing their savings 1n land, and this, in the long
run, would prove an impediment to agricultural development. To
these criticisms the Government of Zanzibar replied that the legis-
lation was not directed against Indians as such, but against the dis-
possession of the agricultural classes, who happened to be Africans
and Arabs, Tt had, indeed, been modelled on legislation which had
been successfully applied in India itself.?

The passage of the Alienation of Land Decree marked the cul-
mination of the Zanzibar Government’s attempt Lo settle, once for
all, the problem of agricultural debt. But there still remained the
question of a systematic settlement of rights to land. The Regis-
tration of Documents Decree (Cap. ni) had provided for the regis-
tration of documents affecting immovable propeity, but there was
no record of titles to land Accordingly in 1937 a Bill was mtroduced
for the Settlement and Registration of Rights to Land—a Survey
Department having been established the previous year. The Bill
provided for the appomtment of Settlement officers, the formation
of units of settlement and registration, the settlement of claims in a
schedule of claims, the public investigation and settlement of claims
(including those of the Goveinment), the drawing up and publica-
tion of a schedule of rights, and the establishment of a new Land
Register. Registered rights were alone to be valid, and no action was
to lie m 1espect of unregistered disposition. The need for such a
scheme had long seemed obvious, if only because uncertainty re-

1 Ir_1 1933 Messrs Bartlett & Last had stated that the pioportion of agricultural
debt incurred for agrreultural development had been negligible.
2 The Punjab Land Alenation Act of 1900,
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garding the validity of claims had been an important factor m the
excessive rates of interest charged for loans on the security of land
Moreover, the Government’s proposals fo1 the redemption of mort-
gage debts, involving as they did the use of public money for the
purchase of the interests of mortgagees, appeared to demand that
the task of investigating and registering title should be carried out
as soon as possible. The Bill has not yet, however, become law, and
the Government appears to be doubtful whether the benefits likely
to be derived from a system of survey and registration on the lines
suggested would justify the cost. ~

As regards the Debt legislation of 1938, it 1s not yet (1943)
possible to say how far this is likely to have the results expected.
Doubts have been expressed as to the adequacy of the security on
which advances have been made and also as to the likelihood that
the relief afforded will be of permanent benefit. Moreover, it would
appear that the extent of the debt and dispossession was consider-
ably less than had been represented On the other hand, much-
needed relief has been given to the agricultural industry and many
farms have been saved from dispossession  The control imposed on
the alienation of land by Africans and Arabs also appears to have
been fully justified.



CHAPTER VIII
Kenya

ENYA provides, perhaps, the most signal of all examples of !
conilicting interests in land. And the conflict is not confined !

b to the tespective claims of Europeans and native Africans

but extends to the various categories of natives themselves. Indians,

also, whose numbers are more than double those of the Europeans, |
have long felt aggtieved at the privileged position accorded to!
Europeans in the Highlands of I{enya * Among Europeans them-

selves there is dissatisfaction with tenure conditions and a demand

for the re-intioduction of freehold, for the institution of a system of

rent redemption and for the abolition of the system of rent revision.

There are problems of native squatters on European estates: and of

urbanized Africans who are making increasing demands for agricul-

tural land. There are problems connected with the development of

individual native holdings—a policy favoured by the Government

because 1t leads to a more economical use of land, but which is already

tending to create a landless class of Africans, In the Coastal belt

there are important problems of survey and of the registration of

title There are problems of fragmentation of holdings, of sub-

division and of reclaiming large areas of land which are waterless or

infested with tsetse fly; and there is the persistent problem of

erosion. So urgent are many of the problems of native lands in

Kenya that the Government is considering the immediate establish-

ment of a Department of Native Lands.

Politically, Kenya consists of a Colony and a Protectorate, the
latter being a narrow strip of land fringing the Coast. Physio-
graphically it consists of (1) a region poorly watered, comprising
some three-fifths of the total aréa of the Colony; (2) a plateau raised
by volcanic action to a height varying from 3000°%G Gooo feet;
(3) the Great Rift Valley containing Lakes Rudolf, Nakuru,
Naivasha and others, and (4) a portion of the basin of the Victoria
Nyanza which 1s 3,726 feet above sea-level.

The population of Kenya immediately before the war was as
follows:—

1 Non-Futopeans have long been debarred as a matter of ‘administrative con-
vemence’ (under sections 71 and 73 of the Crown Lands Ordinance of 1915) from
the ownership of agricultural land in the European Highlands, There 1s, however,
no statutory racial bat,
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Europeans .. .. .. 20,894
Indians .. .. .. 44,635
Goans . . .. 3,734
Arabs .. . .. 14,077
Other non-natives .. .. 1,774

Total non-natives .. 85,114
Africans .. . .. 3,280,777

Grand Total .. .. 3,365,891

The total land area of Kenya 1s estimated to be 224,960 sq. miles.!
The population density is, therefore, about fifteen persons to the.
sq. mile But the distiibution 1s extremely uneven Nearly two-|
thirds of the total area are inhabited at an average density of 1&ss’
than one person to the sq. mile On the other hand the density
figures for the Kikuyu reserves were (in 1933) 283 persons to the
sq. mile, and these reseives included many waterless areas, so that
in some regions the density was very much in excess of 283.
Recently density figures of 1100 and even 1800 to the sq mile have
been reported.! In any appraisement, therefore, of the land situa-
tionin Kenya the wide variations in the quality of the soil and in the
distribution of population must always be borne in mind. It should
also be remembered that the basis of land valuation may be different
not merely as between Europeans and natives, but between one
native tribe and another—the agricultural Kikuyu, for example, and
the pastoral Masai. Furthermore, this basis is continually changing
with the change in agricultural and pastoral practice, and one of the
problems which the Kenya Land Commissioners of 1933 had to face
was whether they were to consider the value which land had had for
the natives at the time of its alienation, or which it had for them now,
or which it was likely to have for them in the future. In order to'
tlustrate this point the Commissioners instanced an area which,
when the alienations were made, was unfavourably regarded by the
natives, since it was too cold for the crops which they had been
accustomed to grow: but 1n later yeais this land had been found to
be well suited for the cultivation of European potatoes and so had
assumed a new value in the native estimation 2

In 1938 (the latest year for which full figures are available) the
land distribution of Kenya was apptoximately as follows: Native
reserve lands amounted to 51,839 sq. miles, and natives were also
I occupation of 119,097 sq. mules of sparsely inhabited country

1See Hansard, Vol, 130, No. 16 (of 1st February, 1944).
* Kenya Land Commssion Report (Cmd 4556), para. 221.
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comprising the Northern Frontier District, Turkana and an exten-
sion from Uganda. Alienated land amounted to 11,037 sq miles
(including 69 sq. miles in native reseives and 276 sq miles of
coast freehold), with some 1346 sq. miles which had been surveyed
and were available for alienation. The balance of the land was made
up of Government reserves, townships and unalienated Protectorate
lands.

The European Highlands

Most of the alienated land, that is to say about one-twentieth of '

the whole tertitory, comprises the area set aside for European

settlement and known as the European or White Highlands The.

British Government’s policy regaiding the Eutopean Highlands has
been consistent over a long period. In 1908 Lord Elgin laid 1t down
that, while legal restrictions should not be placed on any section of
the community, as a matter of administrative conventence grants of
land in the uplands should not be made to Asiatics * The Crown
Lands Ordinance of 1915 stipulated that transfers between persons
of different race would require the sanction of the Governor In
1923 the Devonshire Paper declared that ‘After reviewing the
history of this question and taking into consideration the facts that
during the last fifteen years European British subjects have been
encouraged to develop the Highlands and that during that period
settlers have taken up land in the Highlands on this understanding,
His Majesty’s Government have decided that the existing practice
must be maintained as regards wmutial grants and transfers ’ This
policy has been adhered to by every subsequent Government, and
the present Duke of Devonshire has recently stated in Parliament
that there is no intention of altering 1t.2

When the Kenya Land Commission made its report in 1933 the

1 Tenure of Land wn the East African Protectorate (Cmd 411%), 1908, pp 25
and 33 In 1906 Lord Elgin, as Secretary of State fo1 the Colontes, had expressed
his approval of the practice then in force of limiting land holding by Indians
(outside townships) to the areas east of Kiu and west of Fort Ternan {Cind 4556,
parghlws) i

¥ Hansard, Vol 3o, (No. 16 of 1st February, 19.44). The policy has been criticized
as inconsistent with the declaiation of the Devonshue White Paper that if and
when the nterests of the African population and those of the immigrant races
conflict the former shall prevail. It 1s held that, while the setting apart of the
Highlands mterfered but little with native interests at the time, fthaugh these
seemn to have been greater than was formerly supposed), it deprived the natives of
a future means of relieving congestion, which has now become acute Moieover,
the European settiers have failled to make full use of the land allotted to them
For Indian criticism see footnote 1, p 85. The racial situation regarding land m
Kenya has recently been discussed by Elspeth Huxley and Maigery Perham in
Race and Politics in Kenya (Faber & Faber 1944) This contans, i the Introduction,
a valuable summary by Loid Lugard The Devonshue White Paper (Indians

in Kenya, Cmd. 1922 of 1923) was and remains the official considered statement of
mter-racial relations 1o Africa,
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area alienated to Europeans amounted to 10,345 sq. miles and was
being used as follows 11:89%, was being cultivated, 4079, was being
used for stock, 20 %, was occupied by native squatters and 27-5%
was not in use. The Commussion recommended a demarcation by
which the area of the Highlands would be fixed at 16,700 sq. miles,
of which 3,950 would be forest resetves, leaving a balance of 12,750
sq mules. They also iecommended that the rights of native occu-
piers 1n the Highlands should be extinguished and that those of
resident labourers on Furopean estates should be regulated. To
this there will be further reference later * At the present time (1344)
1t 1s reckoned that the amount of land actually alicnated to Euro-
peans is about 10,937 sq. miles (7,000,000 acres) but that of this
only 2,031 sq muilces (1,300,000 acies) arce suitable for cultivation,
and only 1,350 sq mules (864,000 acres) are actually under cultiva-
tion, "The number of Ruropean settlers is about 2000, and the
number of surveyed farms is 2700  All of these farms, except about
150, are being developed—some on a more intensive scale than
others The amount of undeveloped land 1s so extensive that the
Government has been considering the necessity of introducing a tax
on undeveloped land.?

Since 1915 grants of land suiveyed for agricultural purposes have
been for terms of 999 years, But nearly half the alienated land in the
colony is held under the Crown Lands Ordinance of 1goz, which
provided for leases of ninety-nine yeats. Many grants of land, par-
ticulaly 1n the vicimity of Nairobs, were made in freehold title under
this Ordinance Leases under the Crown Lands Ordinance of 1915
carry rentals of twenty cents per acre, revisable in 19453 and every
thirty years thereafter,

Duiing the period 1912 to the end of 1936 (apart from the Ex-
Soldier Settlement Scheme of 1919) land grants were usually sold
by auction, but i view of the diminishing amount of available land
this method of alienating land was found to be unsuitable, and in
1937 a system was introduced by which direct grants of Crown land
were made to approved applicants  But township plots are sold by
auction, for terms not exceeding ninety-nine years. -

The European scttlers have long been opposed to the revisable |
rental conditions of the Crown Lands Ordinance of 1915, which,
they declare, are inimical 10 settlement and a serious deterrent to the j
proviston of capital for land development. They have also urged
with determination that the redemption by capitalization of rentals
payable on leaseholds from the Cirown should be permitted, thereby |
opening the way to the conversion of leaseholds mto freeholds.

‘See p 87
* For a note on this subject, see p. 128
3 Revision of rents has been postponed owing to the war
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These questions were recently (1941) refeired by the Government
to a Land Tenure Committee which recommended that the present
system of revisable rents should be abolished; that lessees from the
Crown should be permitted to redeem the whole or any portion of
the Crown 1ent payable under their leases at any time during the
curtency of the lease, subject to the fulfilment of prescribed develop-
ment conditions, that an option be given to the holders of all exist~
ing ninety-nine leases of agricultural land under the Crown Lands
Ordinance of 1goz to have their titles converted into leases for ggg
yeags at a rent of twenty cents per acre per annum; and that every
lessee should have the right, on the fulfilment of certain conditions,
to obtain a grant of his land 1in frechold Two members of the
Commuttee, one of whom was the Commussioner of Lands and
Settlements, issued a minority note in which they stated that they
did not consider that a case had been established for the granting of
fieehold titles The idea that land is held in trust by the Govern-
ment for the people had been gathering strength, and any proposals
now made should conform with that principle and should be in the
direction of stiengthenung rather than weakening the 1elation of the
State 1o the land. The maintenance of unprovements was of first-
rate importance, and the Government would be 1n a stronger posi-
tion to enforce continuing development conditions under a leasehold
system They added that the main objections to the existing titles
in the Colony had not been against leasehold as such, but against
the system of revisable rents,

It appeared from the evidence submutted to the Commuttee, that
there was a popular musconception that the term fteehold meant the
absolute ownership of land ‘free’ from all conditions and restric-
tions. Yet according to English law certain covenants are enforce-
able against all subsequent owners of freeholds, and partial restraints
may be imposed on alienation. In Kenya, freeholds sold under the
provisions of the Crown Lands Ordinance of 1go2 were made sub-
ject to forferture by the Crown if they remained undeveloped
without reasonable excuse. This condition was removed in 1915
(under Section 4 (3) of the Crown Lands Ordinance of 1915),
thiough probably more as a matter of policy than because of any
doubt as to its legal effectiveness.! There is still a notable restriction
on freeholds. Under Section 73 of the Crown Lands Ordmance of
1915 it 18 lawful for the Governor-in-Council to veto any sale,
transfer, mortgage, assignment, lease or sub-lease if the person to

? Doubts had, m fact, been expressed whether mamntenance of development
conditions could be enforced agamnst the holders of fieehold, The Land Tenure
Commussion of 1922 1ecommendled that fieehold title should only be granted aftet
the land had been properly developed over 2 number of years Thereafter mamn-
tenance conditions would be automatically safeguarded, since no grantee who
had paid a fair macket price for hs land could afford to allow his asset to depreciate
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whom the land is to be transferred is of different race froh the

person who proposes to make the transfer. This Section applies to

all land sold or leased under the Crown Lands Ordinances of 1goz

iniidl%x 5, and is thus equally enforceable against leaseholds or free-
olds.

The general question of frechold tenure and of revisable rents in
the Colonies will be reviewed separately at a later stage,? and 1t need
only be observed here that the Secretary of State saw no reason for
depairting from present practice m Kenya, The system of rent
revision might, perhaps, be made less rigid, but the principle 1iust
be maintained that substantial increases 1n land value should accrue
to the State and not to private individuals. Some of the reasons for
not abandoning the principle of regular tevision of rents would also
apply to the proposal that leaseholders should be permitted to re-
deem their rents, a proposal which, if accepted, might prove a very
bad financial bargain for the Colony, in view of the steady deprecia-
tion in the value of money. It had been argued that the option of
commuting rent would encourage the investment of British trust
funds m Kenya, but there was little evidence that the present rental
system had been a serious deterrent to mvestment. Simuarly, as
regards freehold, the interests of the State must override those of
individuals, though additional forms of security might be accorded
to leaseholders on the lines of the English Agricultural Holdings |
Act of 1923.

Squatter Labour

The European estates are worked on a basis of paid labour, and
many problems have arisen in Kenya, as elsewhere in East Africa,?
with regard to native labour-tenants on estates. Under the Resident
Native Labourers Ordinance of 1925 (No. 5) the contract under
which the labourers worked ensured to them a plot of land for cul-
tivation and buildings; it also presctibed the number of stock which
might be brought on to the estate, and so implied a right of pastu-
age. There was an obligation to work for a period of 180 days for a

1 Since the above paiagraph was written important new restrictions have been
placed on dealings i lands tn the Highlands by (a) 'The Land Control Otdinance
(No XXII of 1944) and (b) The Crown Lands (Amendment) Ordinance of 1944
(No, XXIII)., Under the latter the Governor’s consent 13 required before anyone
may sell, lease, sub-lease, assign, mortgage or otherwise alienate, encumber or
part with the possession of any Jand mn the Highlands Restrictions are also placed
on dealings with shates and assets in companies owning land. For the restrictions
imposed under the Lund Control Ordinance see p 83, footnote 2.

2 See Chapters XX and XXI

3 In West Africa, where the plantation system 1s virtually non-existent, the
problem of natives on European estates does not anise. But analogous pioblems
have a;risen in connection with ahen natives (e g on the cocoa gardens of the Gold
Coast).
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specified wage, but the contracts were purely voluntary and very
large numbers of natives availed themselves of the opportunity of
living under conditions which were better than they could find in
their own over-crowded reserves. In particular, on the estates, there
was better grazing for their stock, which soon improved in quality
and increased in numbers. In 1932 1t was reckoned that in the
Nzoia Province alone there was something like a quarter of a million
native-owned cattle on European farms and at least as many goats
and sheep. The numbers kept had far outgrown the needs of the
natiVes, and become a serious impediment to the development of
estates.! There were other complaints against the squatters—that
many of them had failed to fulfil their contract, that their settle-
ments had frequently become the resort of thieves, and that they
were generally undisciplined, living as they did outside the restraints
of tiibal life.

In 1932 the Kenya Land Commussion reckoned that there were
150,000 labour-tenants living on estates and obseived that it was
scarcely to be supposed that the European area would always afford
accommodation for all the squatters and their natural increase or for
their stock. In the Highlands the natives had no right to the land
But they had a right to use land temporarily while in employment.
Care should, however, be taken to ensure that the essence of the
contract was one of labour, the employee being allowed, for his
greater comfort, to keep the number of cattle necessary for his use:
but if he kept more than was necessary the character of the contract
would be changed, until it became predominantly a fenancy contract,
and this (in the opinion of the Commission) ought to be prevented,
as contrary to the purpose for which the European Highlands had
been reserved.

The Commission realized that the return en masse of all the excess
squatter stock would increase the overstocking which already existed
in the native reserves, but they considered that a policy of limiting
the numbers on the farms to the economic requirements of the
natives should be steadily pursued, concuriently with that of reduc-
ing the numbers of uneconomic stock on the reserves. As for the
squatters themselves, 1t might become a problem of first-class mag-
nitude how and where accommodation was to be found for those
who had become surplus to the requirements of the European
Highlands. The Commission recommended that the Government
should arrange for the accommodation of landless natives in their
own native reserves, though some might prefer to take up land on a

i 1Kenya Land Comnussion Report (Cmd 4556), paras 2038-9g. In 1938 the

| Settlement Committee of Kenya observed that the abuse of the squatter stock
' iisystem created grave risk of cattle disease, increased farming costs and seriously
:’l diminished the area of land available for settlement.
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mote individual form of tenure and should, therefore, have the
alternative of taking land on lease 1 the areas which the Commission
proposed to classas C or D (1.e. ‘Native Leaschold Areas’ and unde-
fined areas in which both natives and non-natives could obtain
leaseholds). But the land available in both of these classes is ex-
tremely restricted, and as for the reserves, or ‘native lands’ as they
are now called, the Commussioners themselves observed that the
return to the Kikuyu reserves of 110,000 Kikuyu squatters would
augment by fifty-seven to the sq mule a population which had
already (in 1932) become so dense as to cause embarrassment 1
The problem, therefore, of squatters or labout-tenants, who may be
evicted when their European employers decide to reduce their staff,
remains one of considerable complexity

In order to remedy some of the abuses of the squatter system a
new ‘Resident Labourers’ Ordinance was cnacted 1n 1937, and 1t
may be of 1mterest to review the main provisions of tlus Ordmance,
with 1ts subsequent amendments 2 A native may 1eside on a farm
(1 e. any land held under a grant, lease or licence fiom the Ciown)
only 1if he 15 actually employed on the farm, or has entered into a
contract with the owner, or is otherwise authorised. If he has
entered into a contract he may be accompanied by his fanuly 3 The
contract, which must be attested by a magistrate, may not be for a
term of less than one year or more than five years; but it may be
renewed or varied by the endorsement of the paities The resident
labourer and every male resident member of his {family over the age
of sixteen must work for the owner for not less than 180 days in the
year, and the owner must provide employment for the agreed
period But the time during which the resident labourer 1s required
to work must be arranged so as to allow him reasonable time to sow,
cultivate and reap his own food crops. The owner, as well as paying
a stipulated wage, must provide material for the erection of a
dwelling for the labourer and must also provide him with suflicient
and suitable land fo1 the cultivation of food crops and for the grazing
of a specified number of stock, But certain specified crops may not
be cultivated and the labourer may not cultivate any other land than
that allocated. With the consent of a magistrate the agrecment may
be terminated, erther by the owner or the labourer giving three
months’ notice; but the labourer must be given time to reap his
crops and the owner may demand the fulfilment of any conditions

1 Kenya Land Commussion Report (Cmd. 4556), paras 498, 1.498, 1859, 1860,
186, 1976, 2038-9.

2 See the Ordinance to regulate the residence of labourers on farms, No 30 of
1937, as amended by No. 18 of 1939, and No 38 of 1941

3 The word famly 15 defined as ‘the wife or wives and the unmariied children’,
But a native’s famuly often includes other relatives such as a brother, cousin or a
brother’s or sister’s child,
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in the agreement regarding the period of work. On the termination
of the agreement the labourer may take away all his movable pro-
perty, but he may not remove buildings, for which, however, he
must be paid reasonable compensation

A magistrate may refuse to attest a contract which does not pro-
vide for a fair remuneration, and he may also refuse to attest 1f he
considers the native an undesirable. He may, in order to prevent a
breach of the peace, or if he 1s satisfied that a farm 1s not under such
occupation as to ensure the observance of the provisions of the
Ordinance, order the removal of a resident labourer.

No payment may be taken from any native for the right to reside
on any farm or to cultivate any land or to graze any stock, or for the
use of salt-licks and fuel or water Nor may a farm owner enter into
a contiact whereby he would share any profit derived by a resident
labourer from his cultivation or fiom the increase of his stock The
Ordinance provides penalties for offences commuatted by resident
labourers., These include drunkenness, the refusal to carry out
legitimate orders, and the use of insulting language IFarm owners,
on the other hand, may be punished for failure to pay wages due to
their labourers, or to provide them with medical attendance during
serious illness !

Natwoe Areas

In 1932 a Commission was appointed to mquire into and report
upon the needs, present and prospective, of the native population in
respect of land. The Commussion 1ssued 1n 1633 a Repott which
marks an epoch in the history of land rights in Kenya.? The Report
raised two fundamental issues, namely, the method of adjusting
native reserve lands to the needs of an expanding or diminishing
population, and the extent to which any tribe had, by virtue of any
agreement, the right to a monopoly of more land than it could use.
The Commissionets observed that it is the proper function of
Government to secure the development of land to the best advan-
tege, and that, while private rights are recognized, a power of inter-
vention is commonly preserved to the Crown by means of land
acquisition acts and similar legislation, in order that 1t may be able
to secure proper development If, therefore, the possession of large
undeveloped tracts by any tribe, person, or class 1s prejudicial to the
welfare of a country, 1t would be a proper exercise of the function of
Government, when it has armed itself with the necessary powers, to
intervene and adjust the position,

! For furthe: observations on squatter tenure in East Afiica, see pp. r16-8
(Nyasaland) and 127-8 (N. Rhodesia).
? Report of the Kenya Land Commussion, 1933 (Cmd 4556).
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'The Commissioners recommended that lands in Kenya should be
grouped in the following categortes: (1) European Highlands, to be
defined in the same manner as tribal reserves; (2) Native Lands
(Class A Lands)—the existing Native Reserves with amended
boundaries; (3) Native Reserves (Class B1 lands)—additions made
to native lands on economic grounds; (4) Temporary Native
Reserves (Class Bz lands)—additions made for teasons of a tem-
porary character; (5) Native Leasehold Arcas (Class C lands)—
where a private form of tenure suitable for detribalized natiyes
would be made available; and (6) Areas (D lands) 1n which natives
would have equal rights with other races in the acquisition of land.

In 1938 and 1939 legislation was enacted to implement the recom-
mendations of the Commission and to provide legal security to the
natives in the occupation of the lands allotted to their use. This
legislation compiised (a) the Kenya (Highlands) Order in Council,
1939; (b) the Kenya (Native Areas) Order 1n Counctl 1939; (¢) the
Native Lands Trust Ordinance, 1938 (No. 28); and (d) the Crown
Lands (Amendment) Ordinance 1938 (No. 27).

The Highlands Order in Council 1939 declared that the High-
lands should consist of the areas set out 1n the Seventh Schedule to
the Crown Lands Ordinance and that the boundaries should not be
altered, except as provided in the Native Lands Trust Ordinance
(1938), and the Crown Lands Ordinance * [t also made provision
for the establishment of a Board whose function would be to protect
the interests of the inhabitants of the Highlands and to advise the
Governor in all matters relating to the disposition of land within
the Highlands.?

The Kenya (Native Areas) Order in Council, 1939, provided for
the establishment of a Native Lands Trust Board whose function
would be to protect the interests of the natives of the Colony in the
various native areas (Native Lands, Native Reserves, Temporary
Native Reserves, and Native Leasehold Areas), and in particular to

! Strong exception was taken to the Highlands Order m Council by the Indian
commumnities who considered that the Oider gave statutory cffect to the exwsting
adminstrative policy of disciimination aganst non-Eutopeans They regarded the
Order to be an infringement of Aiticle 4 of the Convention ot 8t, Germamn-en-Laye
which precludes formal differential tieatment between the nationals of the signatory
powers (of which India was one) The Order, however, was hamed so as to define
the Highlands and does not contain any ciscriminatory provisions

2 The Boatd has now been established under the Land Contiol Oidinance
(No XXII) of 1944 This Orcinance places restrictions on dealings m land in the
Highlands.” No one may, without the consent of the Board, sell, lease, sub-lease,
assign o1 mortgage his land But this does not aftect (a) anv gift of land by way of
testamentary disposition or (b) any tiansactions made by or i favour of the Crown,
The Board may also, 1n cerlain cicumstances, refuse to give consent to any tran-
saction, upon the ground that the applicant already has suflicient land or that it
objects to the proposed selling piice, rent or othe: pecuniary consideratron In

giving 1ts consent to any transfer the Boaid may mpose conditions that the trans-
feree shall effect specified improvements
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make representations to the Governor when, in the opinion of the
Trust Boaid, anything i relation to the administration, manage-
ment, development ot control of the land in the said areas was not
in the best interests of the natives The Order in Council also made
the important pronouncement that ‘the Native Lands shall be sub-
ject at all times to all such rights in respect of land as are or may be
enjoyed by native tribes, groups, famihes or individuals by virtue of
existing native law and custom, or any subsequent modification
thereof, in so far as such rights are not repugnant to any law from
time to time in force i the Colony’.}

Finally, the Native Areas Order in Council declared that the
definition of ‘Crown Lands’ contained in Section 2 of the Kenya
Colony Order in Council 1921 should no longer apply to the Native
Lands. 'The Commussion had pointed out that many natives
objected to the application of the term ‘Crown land’ to native
reserve land, since such land in their view belonged to themselves
and not to the Crown. In pomt of fact the legal position had been
made cleat by the ‘Barth Judgement’ of 1g21 whereby it was held
that, as a result of the combined effect of the Kenya Order in
Council of 1921 and the Crown Lands Ordimnance of 1915, the
native occupiel was no more than a tenant-at-will of the Crown.?
Nevertheless the Commuissioners maintained that the native lands as
a whole should not be styled ‘Crown Lands’ but ‘Native Lands’, the
nuda proprietas being deemed to lie with the nauwve population
genetally, though vested in a trust and subject to the sovereignty of
the Crown and its general powers of control.?

The Native Lands Trust Ordinance of 1938 deals in detail with
all the lands which weie found by the Commussion to be native lands
by reason of historic right, together with other lands added in com-
pensation for losses of area suffered through European settlement.
They are divided into mine units, as defined by schedules, amal-
gamating 1nto larger blocks the old Native Reserves; and these units
are reserved for the use and enjoyment of the respective tribes to
which they are allotted Their total area exceeds that of the old
Native Reserves by 1410 sq miles

The Ordinance contains detailed provisions for the control of the
Native Lands by the Trust Board It provides for the establishment
m every administrative district of Local Land Boards, for the issue
of inter-tribal occupation permuts, for the setting apart ol land for

1 This gave eflect to para 1639 of the Commussion’s Report

? East dfrican Law Reports, Vol IX, pp 102-105 Lord Hailey has 1emarked
that the use of the expression ‘tenant-at-will’ in this decision was ‘a somewhat
unfortunate mnstance of the application of terms of Enghsh law to a situation which
had no real parallel in that law’. (dn Afrian Survey, p. 748 )

? Report op ait. (Cmd 4556), para, 1639,
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mining or general public purposes,* for ‘exclusions’ (for public pur-
poses or temporarily for mining),? and {or compensation when land
is set apart or excluded. The Governor may grant leases i the
nattve lands to any persons, provided the land to which the lease
relates has been formally set apait, Leases may be for any term not
exceeding thurty-three years, or, with the consent of the Secretary
of State, not exceeding ninety-nine years The rents for leases must
be paid over to the Local Native Council concerned, and in the
assessment of rents duc regard must be paid to the economic value
of the land and to such conditions regarding improvements as nlay
be contained in the lease Licences for periods not exceeding twelve
months may also be granted for the grazing of stock on native lands
or for the removal of timber, forest produce, lime or other common
minerals.

The Ordinance empowers the Governor to make minor adjust-
ments to the boundaries of the native land units* and under the
Ordinance there are rule-making powers for many purposes, includ-
ing the regulation of matters relating to the tenure of land as
between natives 1n the native lands It is laid down that n the case
of treason or rebellion any land 1n the native lands held or occupied
by a tribe, group, family or individual may be forfeited and revert
to His Majesty.

One of the most important of all the provisions of the Native
Lands Trust Ordinance is contained in section 70 which provides
for the extinguishment of all native rights in land outside the
boundaries of the native areas. This does not apply to 1ights
enjoyed by individual natives under any specific title granted to
them, nor does it apply to native rights in the Protectorate of Kenya
(i.e. the Coastal belt), nor to those of tribes for whom no specific
natwve land unit is provided by the Ordinance. But it applies
specially to the European Highlands. The Land Commission had
established the fact that in the Highlands there were many natives
living on European-owned farms, chiefly in the Kiambu and Limuru
areas, who had been 1n occupation long before the fatms had been
allotted for European setttlement The Commission had recom-
mended that, although claims of right on the part of these natives
should be admutted, it was in the best interests of the Colony as a
whole that these rights should be expunged, and that the natives

! Land may not be set apart unless the local Native Council has been consulted
and the Provincial Comnussioner 1s satisfied that the setting apart will be for the
benefit of the natives,

? Excluded land, unlike land set apait, ceases to be native land But where
land is temporanly excluded for mining purposes there must be added temporarily
to the native lands an area of unalienated Crown Land equal in agricultural value
and, so far as may be, equal 1n size to the area excluded R
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conceined should be removed to other lands within the extended
native areas,

But although the Ordinance provides for the extinguishment of
nattve rights i the Highlands 1t also provides (under Section 49)
that natives whose rights have been extinguished may not be re-
moved unless the Governor is satisfied that sufficient suitable land
for their accommodation is available elsewhere, and that adequate
compensation for disturbance has been provided. Since it has been
found that the numbers of natives with rights in the Highlands are
alfost ten times greater than the Commuissioners supposed, the
Government of Kenya has been faced with a considerable problem
in finding land for those whose rights have been extinguished.?

The Crown Lands (Amendment) Ordmance of 1938 (No. 27)
makes provision for the other areas of land which the Commission
had recommended should be reserved for native tribes in satisfac-
tion of their temporary or permanent economic needs.? These areas
are (a) Native Reserves; (b) Temporary Native Reserves; and
(¢) Native Leasehold Areas. Their boundaries are described in the
Schedule to the Ordinance, which, however, empowers the Gover-
nor to vary the boundaries of the Native Reserves and Temporary
Native Reserves, when he 1s satisfied that, as a result of a duminution
in the numbers of a tribe, or for economic reasons, any area in the
reserves is no longer required. On the other hand, he may, with the
approval of the Legislative Council, set aside other areas of Crown
Land as native reseives or temporary native reserves. In the native
leasehold areas he may grant leases to any native group, family or
indwvidual,® and may, with the consent of the Trust Board, sanction
the transfer of leases in the native leasehold area from a native lessee
to a non-native. Furthermore, he may grant, for a period not
exceeding ten years, leases to non-natives of land in such areas of the
native leasehold areas as, 1n the opinion of the Chief Native Com-
missioner, are surplus to the requirements of the natives. Leases not
excceding ninety-nine years may also, with the consent of the Trust
Board, be granted to non-natives of land in such unalienated areas
of the native leasehold areas as are available for such purpose. But
in no case shall the T'rust Board sanction the transfer or grant of a
lease to a non-native unless 1t is satisfied that such transfer or grant
is desirable 1n the interests of the natives. Where the Board with-
holds its consent the Governor may refer the matter to the Secretary
of State, whose decision shall be final.

The Crown Lands (Amendment) Ordinance of 1938 also (in its

1 See the 4nnual Report of the Commssioner of Lands and Settlement, 1938.

21 e., the B1, B2 and C categories of the Comnussion’s Report.

3 The rental 1 the case of Native Leaschold Areas 1s payable to the general
revenues of the Colony.
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seventh Schedule) defines the boundaries of the Highlands; in its
eighth schedule it defines those of the Northern Frontier District
and the Turkana district, which are declared to be areas wherein
the native tribes at present residing ‘shall have a prior mnterest’.
Such is a brief summary of legislation which was intended to
settle once for all the competing claims of Africans and Europeans
and to remove any sense of injustice felt by the native tribes. The
following table indicates the alteration in the land situation between
1937 and 1938, whuch followed the enactment of the new legislatjon.

Area Difference
1937 1938 Manus | Plus
Sg Sq. Sq Sq

Miles Mrles DMiles | Miles

Total Area of Colony and Protectorate 224,960 | 224,960 — —
1. Native Lands (previously Native

Reserves) . . 48,345 | 49,755 — | nL410
Native Reserves .. . .. 877 — 844
Temporary Native Reserves . 507 — 507
Native Leasehold .. .. . 700 — 700

2. Forest Reserves! . 4,800 4,710 90 —_
3. Alienated? .. . - . 10,832 10,068 —_ 136
Townships s .. . 204 203 I —_—
Government Reserves . . 130 124 6 —_
Available . .. . 1,466 1,346 120 —
4 Unclassified .. . . . 30,206 36,583 | 2,713 —_—
5. Northern Frontier Province . 95,120 04,420 700 —
6. Turkana .. . . 8,818 8,818 — —
7. Extension from Uganda .. . 15,850 15,859 — —

224,960 | 224,960 | 3,630 | 3,030

Postscript. By a further recent amendment of the Crown Lands Ordinance
(No. XIX of 1942) four areas of Crown Land have been reserved as ‘Native Settle-
ment Areas’. In these the Governor may, with the advice and consent ot the T'rust
Board, grant a Native Settlement licence for a term not exceeding g9og years to
native groups, farmlies or indviduals to occupy any Native Settlement area or any
portion theteof for such period and subject to such conditions as may be pirescitbed,
The four ateas (defined in the gth Schedule) are Olengurone, Kichurru, Digo and
Gedu.

1 In addition there were 375 squatre mules of Native IForest Reserve at 31.12 1937
and 372 at 31 12.1938

* In addition there were 86 square miles of alienated land in Native Reserves at
31.12.1937 and 69 square mules at 31.12.1938.



Q0 LAND LAW AND CUSTOM IN THE COLONIES

Irosiont

In the Native Areas of Kenya one of the outstanding problems 1s
the steady loss of soil fertility in the motc thickly populated areas
In order to combat thus, steps are being taken to introduce mixed
farming principles into the husbandry system. But, for the success
of this, permanency of tenute 1s requued, as well as provision
against fragmentation. In some localities overstocking 1s a pre-
dominant cause of erosion, and where the land is held in individual
tenure farmers are being encouraged to fence the outer boundaries
and to control the grazing. Tt 1s reckoned that for every acre and a
half under cultivation there should be sufficient grazing available
on the holding for the support of one head of cattle. In due course,
as fertility increases and faimers learn to stall-feed their cattle, and
bed them down at night, one beast should provide sufficient manure
for the upkeep of fertility on one acre of arable land Expetiments
on these lines have been carried out successfully in the Machakos
district where, i 1938, a loan of 23,000 was made from the
Colonial Development Fund to the Machakos Local Native Council
together with a free grant of £10,000 for the comprehensive treat-
ment of 100,000 acies, as an experiment to ascertam what could be
done to save the Machakos and Matungulu-Kangundo ateas from
destruction.?

Under the Native Authority Ordinance of 1937 (No. 2) Local
Native Councils may make and pass resolutions?® with regard to the
use of land, and the standard resolution passed by many of the
Councils all over Kenya 1s as follows:

1. That for the purpose of preventing soul erosion—

(a) onsteeply sloping land, no person shall, except with the
permission of the Headman—

(1) for the purpose of cultivating any land cut down or
destroy in any manner whatsoever, any tree, bush,
or other vegetation growing therem; or

(1) depasture cattle, sheep or goats;

(b) no person shall, except with the permission of the Head-
man, within ten yards of the bank of any river or stream
cultivate the land, or depasture cattle, sheep or goats, or
buin, cut down or destroy in any manner whatsoever any
tree, bush or other vegetation ;

1 The subject of erosion 1 African territories as a whole 1s fully reviewed by
Lord Hailey in Chapter XVI of An African Survey The special section dealing
with Kenya 1s at pp 1093-99. See also Sir F. Stockdale, ‘Soil Erosion 1n the
Colomal Empure’, Empure Journal of Experimental Agriculture, Vol, V, No. 20, 1937.

2 Annual Report of the Department of Agriculture, Kenya, 1938.

3 Resolutions, 1f approved by the Governor, have the force of law.
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(c) no person shall set flie to any live grass, bush, under-
growth or forest.

2. 'That for the purpose of preventing soil crosion the occupier
of any steeply sloping land used or intended to be used for
cultivation shall, if directed by the Headman, carry out such
measures with regaid to terracing, strip cropping, contour
ploughing, stone walling, banking, lining with plant residues,
planting and maintenance of grass or plants in strips, or live
wash-stops, as such Headman may, on the advice of an
Agricultural Officer, direct. ?

3, That, in order to prevent wash being caused to land by water
entering 1t from above, every person occupying and cultiva-
ting steeply slopmg land shall leave at the upper boundary of
such land, and at subsequent intervals of not more than
twenty-five feet of such land parallel to such upper boundary,
a strip of bush, trees, grass or crops of such a width as the
Headman may, on the advice of an Agnicultural Officer,
direct.

The Native Authoity Ordinance also empowers Headmen to
require the able-bodied men to take such measures for dealing with
soll erosion as may be necessary A second standard resolution has
accordingly been passed by many of the Kenya Native Councils (n
the following terms: (@) Measures dealing with soil erosion are
hercby declared to be a minor communal service; and (b) for the
purpose of preventing soil erosion all able-bodied men shall, on
land other than land subject to right-holding or n private occupa-
tion, except with the consent of the occupier or right-holder thereof,
carry out any of the measures specified in the Schedule hereto, and
Headmen are hereby empowered to require such able-bodied men
to take any of the said measures.

Schedule

(¢) The prevention of the destruction of forest, bush or grass by
fire or by any other means;

(b) the afforestation or planting with grass of denuded areas;

(c) the constiuction and maintenance of dams and water sup-
plies, and the regulation of the use thereof;

(d) the stopping of gullies and the construction and maintenance
of terraces and contour banks.

These provisions implement a recommendation of the Advisory
Land Board made in 1937 that measures for soil conservation should
be imposed by legislation on all land whether in native areas or 1n
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private ownership.? They are an example of the way in which
nattve law 1s being enlarged to meet modern needs.

Tenure Problems in Kenya Protectorate

In the coastal belt of Kenya, that is to say the territory per-
manently leased from HL.H. the Sultan of Zanzibar and administered
as a Protectorate by the Government of Kenya, the land situation
1s 17 a state of confusion, partly as the result of the great variety of
social conditions, and consequently of tenures, and paitly because a
scheme of settlement had been begun by the Government but had
never been brought to completion

In the coastal belt there are Arabs who own large private estates,
on which ex-slaves and freedmen may be found living as ‘tenants-
at-will’. Other Arabs occupy small ‘shambas’ held usually on indi-
vidual title  Exclusive areas were at one time assigned to the
Mazrui Arabs, und these have now passed into the private ownetship
of individuals who may sell or lease them without distinction of
race.? There are detribalized African natives who hold land on
individual title There are others who live in reserves of their own.
In 1933 there was a special reserve for ex-slaves, and there was also
a reserve for ‘Mahaji’ or convetts to Islam. But the vast majority of
the nattves on the coastal belt live neither 1n their own land nor 1n
reserves, but simply occupy land on suffetance wherever they can
find it. Some of this land is Crown land, some private land, and
some is land the ownership of which 1s still undetermined.

In 1897 regulations made under the Africa Order in Council
authorised the grant of (@) ninety-nine years leases of Crown land on
the basis of a plan signed by a Government surveyor, and (b) free-
hold sales within the coastal belt. In 1901 a Registration of
Documents Ordinance provided for an official record of deeds pur-
porting to create, transfer or annul interests in land. In 1goz the

1 The Land and Water Preservation Ordinance (No, XI of 1943) empowers the
Governor 1n Council to make rules prohibiting or controlling the breaking up or
cfeaiing of land for cultvation, the grazing or watering of live stock, and the
finng, clearing or destruction of vegetation, also rules requuring or regulating the
aftorestation of land, the protection of slopes, the construction of contour banks,
the repairing of gullies and so on. It 1s interesting to observe that persons required
to take action under this Ordinance may, if necessary, be given advances for the
purpose by the Land and Agricultual Bank.

2 Under the Mazrut Arabs Land Trust Ordinance (No 11 of 1931) 2 Board of
trustees was appomted to admuruster the lands assigned to the Mazrui Arabs and
was empowered to convey, mortgage, assign or demuse any of the trust land for the
benefit of the tribe on such terms and conditions as they might consider fit and
mught distribute any profits among the members in such manner as appeared just
They mght, at the request of the majority of the tribe, sub-divide any land vested
in them, and grant such land so sub-divided to such member or members of the
tribe as they thought fit
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Land Regulations of 1897 were superseded by the Crown Lands
Ordinance, and by 1908 1t had become clear that, if this Ordinance
was to function effectively, provision must be made for a settlement
and record of titles throughout the whole of the coastal belt. A
Land Titles Court was accordingly established under the Land
Titles Ordinance (19o8). This Court, under the presidency of a
Recorder of Titles, was to adjudicate upon claims to land in the
coastal area and to issue certificates of title to the successful claim-
ants.! The certificates were to be of three kinds, (@) Certificates of
ownership (in fee), () Certificates of mortgage, and (¢) Certificites
of interest. It was further presciibed that, in any locality to which
the Ordinance should be made applicable, all land in 1espect of
which no certificate of ownership had been granted would be con-
sidered Crown land. In 1919 the Registration of Titles Ordinance
was applied to the coastal belt and this had the effect of bringing
certificates of title granted after that date under provisions which
entailed a rigorous survey of holdings for the 1ssue of indefeasible
titles.

The Recorder, with the assistance of a staff of surveyors and a
Board of Arbuitration, carried on the work of adjudication until 1922,
when for reasons of economy the office of Recorder was abolished.
District Officers were then appointed as Deputy Recoiders, but
since they had little time for thus work, and there were no surveyors
or demarcators available, no substantial progress was made. More-
over, although the system had been satisfactory enough for the
larger and more valuable areas it had proved much teo costly for the
owners of small properties, many of whom had refused to take up
their Certificates 2 It had proved costly also to the Government,
since in the pertod during which the Land Titles Ordinance had
been in active operation (1908-1922) £110,000 had been expended,
of which less than one-third had been 1ecovered in fees,

In 1933 the Kenya Land Commissioners teviewed the whole
position3 and stated that they were so much impressed with the
necessity of finding out, once for all, what lands in the coastal belt
were at the disposal of the Crown and what lands were private, that
they considered that the office of Recorder of Titles should be
resumed forthwrth and that the work of adjudication should proceed
energetically. They observed that in the casc of rese1ves their com-
munal nature should not be interpreted so as to preclude the

1'The Ordinance was thus a recogmtion that title could be obtamned by pre-
scription

¢ Up to 1933 some 21,700 claims had been investigated, 9,190 certificates of
registered title had been granted and 133 certificates of mterest At least 2,000 of
the successful claimants had refrained from applying for their certificates.

¥ Cmd. 4556, paras 1301-1365.
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creation and recognition of private rights: this conception had
alrcady become an anachronism among the more advanced of the
up-country tribes and should not be tolerated on the coast among
people who claimed to have reached a more advanced degree of
civilization. The general end 1n view should be the emeigence of a
regularized, though not elaborate system of private tenure, either on
indwvidual or group lines, and with a clear method of succession,
The work of registering small private claims was necessarily expen-
stve and would not be worth the money if within a few years of the
isstie of the title the land had become subdivided nto minute frag-
ments through inheritance. As for the detribalized natives who were
ltving as tenants on Crown o1 private land, or in the six reserves
which had been specially created for thewr use, the most practical
form of assistance was not the creation of reserves, but the safe-
guarding of the 11ghts of tenants, where such safeguaids were found
to be necessary, and the sumplification of the proceduie for the
acqusition and transfer of land, so that the cost of acquiring small
holdings should not be unduly swelled by the charges of survey and
registration

The Government of Kenya found itself in a difficult position.
There was a clear necessity that Crown lands should be defined
without delay, particularly as there was a possibility of fiesh dis-
coveries of mumeral deposits in the coastal belt The Government,
moreover, had assumed statutory obligations both to title holders
and to claimants. It had caused transactions in land, in respect of
which certificates had been issued, to be illegal if not registered.
Many illegal transactions had in fact been taking place; and in 1934
it had been repoited that the subdivision and transfer of land in
respect of which certificates had not been taken up, or in respect of
which claims remamed for adjudication,® had been proceeding, thus
increasmg enormously the difficulty of effecting a final settlement.
The benefits of the laborious and expensive work carried out be-
tween 19o8 and 1922 were being speedily dissipated.?

But before the Government could proceed with the recommenda-
tjon of the Land Commission it had to reconsider the whole question
of methods of registration and survey, since 1t would be useless
merely to 1evive a system which had been shown to be unsatis-
factory on account of its slowness, costliness and want of elasticity.
The Government accordingly invited Sir Ernest Dowson, who had
been Surveyor-General in Egypt, to visit the coastal area and formu-

tThe clains repoited to the Kenya Land Commuission as awaitng adjudication
when the operation of the Land Titles Ordinance was suspended mn 1922 totalled
4,115,
tSee The Annual Report of the Conmussioner of Local Government Lands and
Settlement, 1034
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late a scheme to deal with the problem. In 1938 Sir Ernest Dowson
submitted a preliminary report in the course of which he observed
that there would have been no need for a Land Titles Court if a
determination of possessory, as distinct from absolute, title had been
considered adequate. The Palestine Royal Commuission had recom-
mended the substitution of a settlement of possessory, for one of
absolute, title 1n Palestine, owing to the great delay occasioned by
the judicial proceedings necessary to obtain an immediate deter-
mination of absolute title In this the Commissioners had based
themselves on Indian experience, since in India nothing but a setrle-
ment on a possessoty basis had ever been attempted In Egypt,
1,000,000 possessory titles had been settled between the eight years
of 1898-1906 and this settlement had enabled the Crown domain to
be asceitained with promptitude. The determination of State
domain was open to challenge in the Courts in any particular case,
but since the survey and the settlement operations had been of a
systematic and efficient character such challenges were rare.

But although the substitution of a possessory for an absolute title
offered a means of cheapening and accelerating an initial settlement
of titles, this was not a policy to be recommended unless other avail-
able means, admunistrative and technical, were rejected, since a
settlement of possessory title was essentially not a settlement of title
at all, but merely a stage towards such a settlement, which requued
to be brought to maturity by complementary measures if 1ts value
were not to evaporate and the whole wotk have to be redone, as had
been recurrently necessary both in India and in Egypt.

Sit Ernest Dowson 1 putting forward proposals for completing
the work of settlement in the coastal belt in a methodical manner,
block by block (instead of by the former piecemeal method of deal-
mng with individual property parcels), considered that the use of air
photography for cadastral requirements might provide the best
means of meeting the combined demands of efficiency and economy.
He suggested that the aerial survey of the coastal belt might form
part of a co-ordinated scheme of aerial survey for the various
requirements of all the East African dependencies This proposa
was st1ll under discussion when the war intervened. The settlement
of land rights 1n the coastal belt remains, therefore, one of Kenya’s
most pressing piroblems.

The proposal to use air photography for cadastral puiposes sug-
gests a reference to this device as a means of detecting and mapping
out areas of erosion. It is easier to ascertain by aerial photographs,
than by observation on the ground, where sheet erosion 1s taking
place. The photographs, moreover, constitute a record, so that by
re-photographing any area after a year or two 1t 1s possible to say to
what extent the eroston has increased or been kept in check, Aerial
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survey has been used in this way for several years in various parts
of South Africa and is likely to play a prominent part in connection
with water conservation, forest reservation, geological exploration,
tsetse control, and other schemes of general development.

Recent developments in native systeins of tenure

In their Report of 1933 the Kenya Land Commuissioners fre-
qugntly express the opinion that the development of individual
tenure as opposed to group tenure was an end devoutly to be wished.
But it is not always clear what they mean by individual tenure. In
one paragraph they observe that ‘the Kiambu district is already
launched on a system of tenure quite exceptional in tribalism. Itis
not yet individual tenure, since the rule still seems to be that cousins
separate, but brothers do not, and the group is therefore rather
wider than a single family. And it 1s not even, in all respects,
private tenure, since a right of communal pasturage remains, But
these restrictions are disappearing and individual tenure is well in
sight’ !

This passage is somewhat misleading, since all over Africa every
martied man 18 commounly entitled to a plot of land for cultivation,
and it is not necessary to envisage the break-up of the African family
system in otder that its members may exercise individual rights
But under the native African system land cannot simply be treated
as a piivate personal possession which may be bought and sold—it
can only pass from one person to another by way of inheritance,
gift or loan. There 1s no opportunity, therefore, for speculation nor
for the acqusition of large holdings by which their owners may
derive profits in the form of purchase price or rent. Landlords are
not rentiers, and tenants are not tenants in the English sense, but
dependents or friends to whom the land has been lent for a purely
nomina} sum, Native customary law limits the amount of land that
anyone may hold to the amount that he requires for the subsistence
of himself and his family. Land may not, therefore, be held by
absentee owners. Nor is it held in compact estates, since shifting
cultivation 1s the normal rule and, by the rules of inheritance, good
and bad land must be divided out equally. A man’s holdings there-
fore do not constitute a single farm, but are rather a series of frag-
ments scattered over a wide area

But in Kenya, as elsewhere in Africa, native customary law has
been affected by the introduction of commercial crops and a money
economy, and by the pressure of population on the land. In some
areas, particularly in the Kiambu district, family lands have been
converted mto private individual holdings, with complete freedom

1 Cmd 4556 (1934), para, §22.
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of transfer. Farms in fact are being bought and sold: they are often
sold to pay off debts, and cases have even occurred when a farmer
has been forced to sell his holding in order to pay his Government
tax. Fenced-in holdings are also appearing, and even pasture lands
are being enclosed. The introduction of the plough! has led in
places to a new disparity in the division of land. Wealthy natives
have been buying ploughs, breaking up large areas, and planting
them with wheat, maize and wattle. These new capitalists, if un-
checked, may acquire, as their own, land which is now the public
domain In some cases the members of the local Native Councils
are said 10 be partners in this form of exploitation.?

These developments are being regarded with concern by the
Admunsstration, since they may foreshadow the rise of agricultural
debt, the creation of a landless pauper class, and all the other evils
that accompany the freedom to traffic in land Consideration has
therefore been given to the desirability of legislation to control the
sale and mortgage of land, to prohibut its acquisition by absentees,
to limit the maximum and minimum acreage of native holdings, to
limut the amount of rent, and to give greater security to tenants.

There are dangers, however, in devising legislation of general
application, since local custom displays great variation and it 1s con-
sidered important that land administration should be left as far as
possible in the hands of the local authorities and that tenure should
be allowed to evolve in a manner suited to the local needs and
acceptable to the people. The imposition of a new system from the
top is liable to disrupt the social organization.

In most areas of Kenya the sale of land 1s still contrary to native
customn, and 1t would be unnecessary to introduce rules forbidding
it. But such rules may be necessary as a preventive measure, though,
where this 1s so, concomitant steps should be taken to provide a
suitable system of agricultural credit. The mortgaging of land is
also uncommon, except in the form of pledging with a right of
redemption.? There are difficulties in fixing maximum and mini-
mum acreages of holdings on account of the varying quality of the
soil, the varying requirements of crops, the practice of shifting
cultivation, and the fact that family and individual rights over land
may already be well established. Many of the Kikuyu would resent

1 In the Nyanza Province ploughing has become a trade, the owner hiring out hus
plough and team, with a driver, at a charge of 5/- per acie

2 In Nyasaland, Tanganyiha and the Gold Coast, manv of the wealthier natives
are said to be obtayning more than a fair share of land  See pp 119, 111, 303, and
176 In S Rhodesia the Commission on Natural Resources reported (in 1939)
that detribalized natives were acquiring land which they did not mtend to occupy
In Nigenia the same phenomenon was noted by Lord Lugard nearly a quarter of a
century ago. (See The Dual Mandate, p. 296 ) For Ceylon, see pp. 60-61, and for
Bechuanaland and Basutoland, see p 304.

® The subject of pledging land 1s discussed in Chapter XXII
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a restriction of acreage as an unjust impediment to enterprise
which would not be imposed on their European neighbours. The
imposition of a minimum acrcage would deptive many peasants of
their only means of existence, although in many parts of Africa,
even in Muhammadan areas where the Muhammadan law allows
subdivision to the most minute fraction, Native authorities have
found it necessary to impose a minimum lumit.

The control of the acquisition of land by absentces is again a
matter which each local authority may well settle for itself, since in
some areas 1t may be necessary to safeguard the land interests of
those who have sought temporary employment away from their
homes. Rental conditions (apart from those of resident labourers on
Europcan estates) do not seem to have created, as yet, any serious
problem in Kenya Native landowneis are generally averse to
recetving regular 1ent, since this might be interpreted as pledging
their interest in the land

Consideration has also been given to the question of instituting
local systems for recording transactions in land, whether by way of
sale, mortgage or other method. The Kiambu Local Native Council
has passed a resolution in favour of registration of titles, the South
Nyeri Council in favour of registering all transactions including out-
right purchases,? the Foirt Hall and Meru Councils 1n favour of
legistering transactions other than outright purchases, and the
Embu Native Council mn favour of regulations covering the relation-
ship of landlords and tenants.

While full play must be allowed to local initiative, there is never-
theless a need for caution 1n leaving such questions as the institution
of systems of records to Local Natrve Authorties, since the form of
record adopted may decide the form that landholding shall take.?
The whole question of native tenures would seem to require the
most careful co-ordinated study. The Kenya Government is alive
to this necessity and has been anxious for some time to obtain the
services of trained anthropologists who would provide the necessary
factual material. Thus is all the more urgent 1n view of the Govern-
ment’s decision that native systems of tenure must, in the mterests
of land economy, be guided progressively in the direction of com-
pact permanent private holdings. The Goveinment’s policy in this
matter was well summarised in 1936 by the Governor in the follow-
ing statement made 1n the Legislative Council:—‘The essential
elements,’ he said, ‘of the new system include the replacement of
shifting agriculture by a fixed agriculture which will maintain con-
tinuous production from a smaller area, leading to a more balanced

1 In Nyeri district a system of voluntary registration of land transactions was
imtated 1 1942,

* Lord Haiey has drawn attention to this danger. See 4n Afiwcan Survey, p. 878
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dietary; the prevention of soil erosion; and the reconditioning of the
eroded lands .. Small holdings organized within the native system

of land tenure, of a size to provide a reasonable return and run on
up-to-date rotational lines, provide the method by which the pro-
gressive cultivator can go forward himself and at the same time
demonstrate to others the proper use of land.’



CHAPTER IX
Tanganyika!

ANGANYIKA is mandated territory, which formerly com-

prised the major part of German East Africa. It has an

@ area of 365,000% sq. mules and is therefore the largest

territory under British Colonial administration. The population at
the end of 1938 was estimated to be as follows:

Europeans . 9,345

Agiatics .. . 33,7843

Native Africans .. 5,214,300
5,257,929

The sparsity of population is largely due to the arid conditions
that prevail over wide areas of the Terutory. The prolonged
seasonal drought which occurs between May and October over the
greater part of the central region is a scrious handicap to the
development of agriculture and to a fuller use of land i this atea,
Famine conditions occur at frequent intervals, and soil erosion is
widespread. On the other hand there is a wide range of climate
conditions, varying from the cool atmosphere of the Northern and
Southern Highlands to the humid heat of the coastal belt, and this

1 Considerable use has been made m this chapter of the account of land tenure
given in The Handbook of Tanganyika, by G. F. Sayers Other woiks dealing with
land tenure in Tanganyika are B Gutmann’s Reclit der Dschagga (1926), A, T
and G. M. Culwick’s Ubena of the Rwers (1935), G Brown and B Hutt's Anthro-
pology in Action (1935), E. C Baker’s Report on Social and Economic Conditions
 the Tanga Province (1934), Godfrey Wilson’s The Land Rights of Indunduals
among the Nyakyusa (1938), and . Cory and M., M. Hartnoll’s Customary Law of
zie Haya Tribe (1945).

2 This includes 20,000 sq miles of water.

3 The 1931 Census figures for Asiatics weie:

Indians . . 23,422
Goans .. . 1,722
Arabs . . 7,059
Ceylonese . . 15

32,218

The economic influence of Indians in Tanganyika 1s even more pronounced than
m I{enya To a large extent they control both wholesale and retail business, mn-
cluding the marketing of native agricultural products. They have large mterests in
stsal production and the ginning of cotton.

100
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permits of the production of a great vatiety of crops, tropical and
sub-tropical. Sisal, cotton, coftee, rice, copra, sesame, and ground-
nuts are important exports, and tea, sugar and tobacco are also
grown for foreign markets. Native food-crops include mullets,
maize, rice, wheat, many vatieties of beans, groundnuts, simsim,
cassava, sweet potatoes, yams, taro, various gourds, onions, sugar
cane, ochra, bananas, mango, pmeapples and coco-nuts.

During the German occupation of Tanganyika all land was
declared to be Crown land and the ownership to be vested m the
Empire.} But the right of the Crown was made subject to the 1igiits
of private persons and of chiefs and native communities. Land
Commussions were appointed for the purpose of ascertaining what
lands were free for disposal as Crown land, and for setting aside, as
reserves, areas which would be sufficient both for the present and
future needs of the natives.2 In view of the native practice of shuft-
mg cultivation the commissions were required to reserve at least
four times the amount of land which was actually under cultivation.
But in spite of these precautions, and the fact that some 175 areas in
the North-Eastern Highlands were declared as reseives, nearly
2,000,000 acres of the best land weie alienated, and the Germans
themselves considered that in some localities insufficient allowance
had been made for native needs.

Non-native tenure under German 1ule took the form esther of
leasehold or of conditional frechold. The leases were for an in-
definite pertod. The lessee could terminate his lease by giving three
months’ notice, but the Goveinment could not terminate a lease
until the end of a period of twenty-five years from the commence-~
ment of the lease. A lessee also had the option of purchasing the
freehold of his farm, on the fulfilment of certain development con-
ditions 2 In addition to these two forms of tenure a third was
recognized, namely, the acquisition of title by prescription. ‘This,’
says Mr. Sayers, ‘applied in the coastal belt where, through contact
with Arabs and Indians and ideas of western civilization, natives had
advanced to a recognition of individual ownership, as opposed to the
communal tenure which prevails amongst most African tribes.’*

1 By an Impenal Decree of 26th November, 1895

2 Ordmnance of 4th December, 1896, Landesgesetzgebung Vausous local ordinances
were consolidated m 1oz 1nto a single ordinance which 1emained m force until the
Brish occupation,  *

3 Under conversion measures recently adopted by the Tanganyika Government
369 German leaseholds were conveiled into freehold between 1936 and 1938 Up
to the end of 1038 eighty-five German leaseholds, representing 99,336 acres, had
been surrendered or termunated for non-fulfilment of development conditions.

$ See The Handbook of Tanganytka, by G F. Sayers (£930), p. 243 It may be
observed, however, that this form of title does not appear to be tundamentally
different from that held by innumerable African natives who ae still iving under
tribal conditions
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Between 1918 and the enactment of the Land Ordinance of 1923
the only alienation of land to non-natives was in the form of yearly
licences for the growing of annual crops——cotton as a rule And
during these years the Government set about the task of unravelling
the tangle of such German records as could be found. In 1923 the
Land Tenure Ordinance (Cap 68 of the Laws) was enacted. This
ordimnance laid down for Tanganyika a land policy modelled on that
of Northern Nigeria.! The Ordinance begins by declaring that ‘the
existing customary rights of the natives to use and enjoy the land
and the natural fruits thereof in sufficient quantity to enable them
to provide for the sustenance of themselves, their familtes, and their
posterity, should be assured, protected and preserved’; and that ‘the
existing native customs with regard to the use and occupation of
land should, as {ar as possible, be preserved’. The whole of the
lands of the Territory, whether occupied or unoccupied, are then
declared to be public lands, but with the proviso that nothing in the
Ordinance shall affect the validity of any title to land or any interest
therein lawfully acquired before the date of the commencement of
the Ordinance and that all such titles shall have the same eflects and
validity as they had before.? Subject to this proviso all public lands
and all rights over them are declaied to be under the control and
subject to the disposition of the Governor and shall be held for the
use and common benefit, duect and indirect, of the natives of the
Territory, and no title to the occupation and use of any such lands
shall be vahid without the consent of the Governor. The Governor,
however, in the exercise of these powers over land, must have regard
to the native laws and customs existing 1n the district in which the
land is situated.

The Ordinance authorises the Governor to grant rights of occu-
pancy both to natives and to non-natives, for terms not exceeding
ninety-nine years, to demand a rental, and to revise the rental at
intervals of not more than thirty-three years.® Rights of occupancy

1 Under the terms of the Mandate (Article 6) the mandatory must, in the framing
of laws relating to the holding or transfer of land, take into consideration native
laws and customs, and respect the nights and safeguaid the interests of the native
population, no nights may be created in favour of non-natives without the previous
consent of the public authorities These principles had long been chaiacteristic of
the Jand legislation of Northem Nigeria.

* This proviso of Section 3 of the Ordinance 1s ambiguous I'ts obvious intention
was to protect non-native titles granted by the German Government, but by its
waording 1t would appeal to be applicable also to land held by native customary
title.

3 But should the rental be raised the occupier may surrender his rights and 1n
that case 15 entitled to compensation from the Governor for his unexhausted im-
provements. The upset rental of agricultural land varies fiom 20 cents to 2/- per
acre per annum. The present practice regardmg revision 1s that this takes place at
intervals of twenty yeais, but there are special stipulations for earlier revision in the
event of the opening of a railway within a certamn distance of the land.
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may not be alienated by natives to non-natives and may be revoked
for attempted alienation * They may be revoked for various other
reasons, among which is abandonment or non-use of land for a
period of five years. It is noteworthy that the devolution of the
rights of an occupier is governed in the case of a native by the
Deceased Natives Estates Ordinance (Cap. 16), but that where a
native is using or occupying land in accoidance with native law or
custom and without having otherwise obtained a right of occupancy
under the Ordinance, the devolution of his rights upon death is
regulated by the native law or custom existing in the locality Th
which the land is situated. This suggests that a native who is given
a formal Right of Occupancy ceases to hold his land according to
native custom-—at least as regards the devolution of his rights But
the Deceased Natives Estates Ordinance itsclf prescribes that the
estate of a member of a native tribe must be administered according
to the law of that tribe. Incidentally, the Ordinance also presciibes
that if the Governor 1s satisfied that the disposition of property by
will is repugnant to the law of any native tribe he may declare that
the will shall not be recognized

Among other provisions of the Land Tenure Ordinance there is
an implied condition 1n every cettificate of occupancy that the occu-
pier binds himself to pay to the Governor on behalf of the previous
occupier, if any, the amount found to be payahle in respect of any
unexhausted improvements existing on the land at the date of
entering into occupation,? It is also laid down that, except with the
approval of the Secretary of State, no single right of occupancy shall
be granted to a non-native in respect of any area exceeding 5000
acres. Finally, under the Land Regulations 1t is declared to be un-
lawful for any occupier to alienate his right of occupancy by sale,
mortgage, charge, transfer, sub-lease, bequest or otherwise, without
the consent of the Governor. But this regulation does not apply to
transfers between natives. Furthermore, except where expressly
varied or excepted, there is implied m every Right of Occupancy a
covenant that for holdings of 300 acres or under permanent im-
provements of a minimum value of twenty shillings per acre (subject
to a minimum total of 6oo shillings) shall be effected within the
first three years of the term, and that additional improvements of
the value of ten shillings per acre (subject to a minimum total of
300 shillings) shall be effected within the first five years. For hold-
ings over 300 acres the rates are respectively shillings 6,000 and in
addition shillings 4 per acre in respect of every acre over 300 acres,

! Under the Law of Property and Conveyancing Ordinance (Sec. 11) thers is
a general restriction on the transfer to a non-native of land belonging to a native.

¥There are implied covenants regarding improvements in every Right of
Occupancy. These are specified 1n the Land Regulations of 1926 (Sec 3) 5
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and (for additional improvements) shillings 3,000 and in addition
shillings 2 per acre in 1espect of every acie over 300 acres.

It will be observed that, under the Land Ordinance just des-
cribed, freehold is not granted, and the only method of obtaining
land is by way of lease, in the form of a Right of Occupancy for a
period which may not exceed ninety-nme years, This system has
evoked much criticism from non-native settlers, and i Tanganyika,
as m Ienya, there has been a demand that land alienation policy
should be based on freehold title. In considering this question the
Tanganytka Cential Development Committee of 1938 observed
that, while the alienation of a freehold interest entails the prior
extinction of community rights, a ninety-nine lease does not, since
at the end of that term, o1 any succeeding term, the Governor can
restore the land to the community. At the same time the Com-
mittee considered that a land settlement policy under which the best
title obtainable to agricultural land was a right of occupancy for
ninety-nine years left much to be desired. The difficulty could, they
thought, be overcome by an active application of the principle of
compensation for unexhausted improvements, either from the State,
if the land is to become public land, or from the mcoming tenant, if
alienation for the succeeding term 1s to another party. Elsewhere
in their report the Comnuttee observed that precautions taken to
safeguard the interests of future generations might be carried to
excess and be a deterrent to development.?

Another factor affecting land titles in Tanganyika under the
present law was mentioned by the Committee. Under the pro-
visions of the Land Acquisition Ordinance (Cap. 71) the term
‘public purposes’ (for which the State may acquire any land) is

} defined as including acqusition ‘for the use of the native inhabitants
of the Territory’. T'his enlargement of the formal powers of land
acquisition imported into titles an element of uncertainty which was
neither desirable nor necessary. If, in spite of the investigations
made before alienation, it were found during the ninety-nine years
that the land was in fact 1equired for the use of the natives, then the

_method of transfer by private tieaty was stul available. Under
existing conditions the indefeasibility of the titles of non-native
land-holders in Tanganyika was undeimined by the provisions of
the Land Acquistition Ordinance.

The Development Committee also considered that the system of
rent revision reduced the value of the leasehold title as a security;
that the system of alienating land by auction was open to objection,
since the person who made the highest bid was not necessarily the
person to whom the land mught most usefully be granted; and that

* Report of the Central Development Comnuttee, paras 225 and 48. The question
of freehold versus leasehold 1s discussed in Chapter XX
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precise surveys should not be required where adequate identfiable
descriptions of the boundaries are possible without suivey. To these
subjects there will be references at a later stage.?

The present policy of the Government of Tanganyika with
regard to non-native settlement is to encourage this in every way,
provided there is sound reason for believing that settlement will
assist in the task of promoting the prosperity and well-being of the
community.? But many areas ale regarded as unsuitable for non-
native settlement, and applications for the alienation of land m thgge
areas are not entertained, except in spccial circumstances The
whole of the Central, Southern, Western and Lake Provinces are
closed to non-natives for agricultural and pastoral purposes, except
in the case of applicants who are in a position to undertake opera-
tions on a large scale, especially in connection with water supplies.
This policy has been adopted as the result of (a) the recommenda-
tions of the Liand Development Survey which worked from 1928-32,
and (b) a proposal by the late Governor, Sit Donald Cameron, in
1929, that large blocks of the territory should be declared to be
primauly native areas—a proposal which received the cordial ap-
proval of the Secretary of State.® At the begmning of 1939 there
were 2,009 non-native holdings of alienated agricultuial and pastoral
land, with a total area of 2,094,197 acres. Of this 888,910 acres were
freehold, and 1,205,287 were leasehold 766,725 acres were held by
Bntish subjects (other than British Indians and South African
Dutch), 470,781 by Germans, 269,118 by British Indians, 204,039
by Greeks, and 56,818 by South African Dutch, Missionary
societies held 92,348 acres

Coming now to the consideration of native rights and the native
systems of tenure, it has been indicated already that theTanganyika
Land Tenure Ordinance is a confused piece of legislation. It sets
out to protect and preserve native customary rights, and in order to
do so declares all occupied (as well as unoccupied) lands to be
‘public lands’-—not ‘native lands’ as in the Northern Nigerian legis-
lation.# But at the same time it declares that previously existing

! See Chapters XXI and XXIII

® This statement of policy was made n Legwislative Council, with the uddendum
that ‘Non-native scttlement is not to be regarded as inimucal to the interests ot the
native population’ on the contrary i1t 1s an imntegral pat of the policy wheicby
Government plans to advance the geneial prosperity’. Sec the Annual Report of
the Department of Agriculture, 1938, p. 8.

3 Details of the steps by whych land came to be closed to alienation to non-~
natives will be found 1n Appendix III of the 1938 Report to the Council of the
League of Nations on the Admimstration of Tanganyika Teriitory (Colonial No 165)
The account given, however, fails to bring out the fuct that the Tanganyika Govern-
ment had followed precedents set by the former German Government

4 Tt 15 not clear what exactly 1s the legal connotation of the term ‘public lands’
The Ordinance clearly envisages an administrative relation by which these lands
are placed under public contiol in order to piotect native mterests without
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titles and interests are to have the same effect as before—a provision
which would seem to exclude lands held by native customary title
from the operation of the succeeding clause whereby all public lands
and all rights thereto are stated to be subject to the control and dis-
position of the Governor, without whose consent no title shall be
valid Yet the intention of the Ordinance is quite clearly that lands
held by native customary title shall be regarded as ‘public lands’,
and if this 1s so then no native customary title would have any
inherent validity, apart from the Governor’s consent

Section § of the Ordinance, however, requires the Governor,
in the exercise of his powers, to pay regard to native custom  Yet
he is authorised to grant to natives Rights of Occupancy the con-
ditions of which are foreign to native custom. The holder of a Right
of Occupancy is required to improve his land accoirding to rules
unknown to native law. He may be called on to pay a rent subject
to revision, and his right may be revoked for a variety of reasons,
most of which are foreign to native conceptions of holding land.?
The term Right of Occupancy 1s defined 1n the Ordinance so as to
‘include the title of a native or a native community lawfully using or
occupying land in accordance with native law and custom’, yet when
the Permanent Mandates Commission expressed the opinion that
the Governor’s powers to revoke a Right of Occupancy might con-
flict with the rights derived from native customaiy occupation, the
Tanganyika Government replied that the Governor’s powers of
revocability did not apply to land held under native customary
title 2

Nevertheless, the actual working of legislation 1s of more im-
portance than the form in which it is expressed, and the Land
Tenure Ordinance seems to have served its purpose of ensuiing
genetal security to natives in the occupation of their lands, while at
the same time making 1t possible for individuals 1o acquire private
rights through the formal grant of Certificates of Occupancy. So
far there have been few, if any, applications by natives for a Right
of Occupancy over agricultural or pastoral land.® and Lord Hailey

—~prejudicing rights already acquired. But are ‘public lands’ to be regaided as State
property? Or 1s the whole of Tanganyika Teiritory to be so regaided? In this
connection see Annex 2 to the muinutes of the Thnd Session of the Permanent
Mandates Commussion, also Annex 13, 1924 (VI), and Annex 13, 1926

1When proposals were made 1n 1912 to apply to Southern Nigera the land
legislation of Northern Nigeria there was strong opposition on the part of the
people of Southetn Nigeria. Sir Wilham Geary obseived that ‘to turn an occupier
who, under native law, holds his land rent free mn perpetuity mto a 1ent-paymng
short term lessee on a precarious tenure 1s, bluntly, confiscation’ See Lord Lugard,
The Dual Mandate, p 292

2 See P.M C (22), November 1932, p. 157; Tanganytka Report, 1932, App. XI1],
p 146, and P M.C (34), 1938, p 157

3 But natives occupying plots in the vicimity of townships have applied for per-
muission to rent houses to non-natives for tiading putposes and have been required
to take out a Right of Occupancy and to pay ient
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has observed that a wide concession of individual titles over native
lands, even 1f accepted as desirable in point of policy, could not be
made effective without a land survey and the provision of machinery
for registration.’

In Tanganyika individual ownership of land by natives was
formerly confined to the coast regions, but the development of
plantation crops, such as coflee, has led to a wide extension of the
conception of private proprietary rights. The Government 1egards
this tendency as inevitable, and in 1938 one senior official observeg
that ‘either we must withdraw the land from the disposal of the
tribal authorities and parcel out holdings i the name of Govern-
ment, or we must persuade tribal authorities to recognize the rights
of individuals 1n fixed portions of land withi their jurisdiction By
the latter method land would not be taken out of the tribal area and
would still be subject to native law and custom, which would conse~
quently require amendment’,

In this connection it may be noted that wndividual peasant hold-
ings have been demonstrated in Tanganyika since 1933. A holding
1epiesents an economic and compact umt of land, with improved
house and catile homestead. The object of the scheme 1s to show
that by crop totation and the usc of cattle manure a umt of land
sufficient to mamntain a family can be permanently cultivated, with
soul fertility unumpaired, if not increased. Nevertheless, the Director
of Agriculture has expressed the opinion that the form of tenure
suitable for organized peasant settlement need not necessanily be of
an individual character. The view that only by the individual
ownership of the land can sound agricultuial progress be achieved
1s just as crroneous as the view that tribal ownership of land should,
under no citcumstances, be permitted to give way to individualism,
Local conditions must determine the character of the tenure. Thus,
while in the Kingolwira settlement? the necessity for clearing the
tsetse bush, providing cattle dips, and encouraging the selected
peasant holders to adopt as eaily as possible all the improved
methods of mixed farming, has dictated the form of layout on
mdividual rather than on communal lines, a different line of policy
has been pursued in the densely cuitivated and strongly tribalized

1 An African Survey, p 848.

2 The Kingolwna Peasant Settlement Scheme 1s described i Sessional Paper
No 1, 1938. The area of each holding 15 14 acres  Of these 4 acres are set aside
for grazing and timber (for fucl and building poles). The temaining 10 acres are
given over to arable crops, the mamn 1otation bemng sorghum, cotton, maze and
groundnuts, with subsitiaries of cassava, sweet potatoes, vegetables and fruit.
Holdings are so arranged that anti-erosion measures ale comprehensive with those
of the whole settlement for esample, the giazing strips of the holdings run one
to the other through the settlement. As more holdings are developed the tsetse
fly area 1s pushed back and the peasant holders can then with safety purchase cattle
tiom the herd mamntamed by the Agricultural Department,
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country of Sukuma. Here the chiefs would not look favourably on
the layout of ideal peasant-holdings, which they would regard as an
inroad on native custom, and in particular on their own rights of
allocating native lands  Nor do the conditions of cultivated steppe
call for the same measure of organized settlement as at Kingolwira,
So, in Sukuma, it was decided to extend the principles of mixed
farming by propaganda through the native authorities. In this way
the support of the Chiefs was quickly secured, with the result that
(m 1938) 100,000 cattle-owning natives were utihizing cattle manure
for crop production—the first step towards a static system of
agriculture.?

Tanganyika has been fortunate 1n having a number of Adminis-
trative officers who have taken a keen interest in native systems of
tenure and have produced very valuable reports. Among these are
Messrs. A. T. Culwick, J. L. Fairclough and D. W. Malcolm. It
may be of interest to record here some of the salient features re-
ported by these officers.

In dealing with tenure conditions in the Bukoba District Mr.
A. T. Culwick obsetves that there are two classes of lands (1) open
lands and (2) plantation lands (banana and coffee). The open lands
consist of (@) grazing lands on which anyone may pasture his stock,
and (b) plots for use under a shifting system of cultivation The
latter are obtainable by applying to the local representative of the
chief, in return for a gift of corn at harvest. Once a plot has
been conferred the occupier has a lien on its use against all
comets.

Banana and coffee plantations are in a diflerent category, since
they may take seven years or more to create. A plantation may be
acquired in various ways: (1) by inheritance; (2) by allocation from
the Cluef on payment of a land fee of ten shillings to the Native
Treasury; (3) by private purchase; (4) in satisfaction of a Native
Court judgement; or (5) by obtaining from the Native Authorities
(on payment of five shillings to the Native Treasury) a plot of virgin
land and making it into a plantation.

— With the exception of land acquired by inheritance? the rights in
a plantation are httle short of freehold. The owner may pawn or
mortgage his plantation, or dispose of 1t by sale, gift, or bequest to
any other native. But if he abandons it or dies without heurs it

1 Report of the Durector of Agriculture, Tanganyika, 1938 Elsewhere the Director
of Agriculture has observed that cash advances made by the Government or Native
Administrations to individuals may be a serious impediment to progress, They not
only create a load of debt, which expetience in the Union and 1n Nigeria indicates
to be irrecoverable without inflicting serious hardship 1n peniods of depressed pro-
duce prices, but they also create the impression of an endless source of supply.

2 In most nattve societies there 1s freedom of disposition 1n the case of acquired
property, but restrictions are imposed 1n the case of inherited property.
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reverts to the Chief for re-allocation.! Many plantations have plots
known as ‘mbuga’ attached to them for special cultivations. These
have still more of the character of freehold, since, even if they are
left untended, they do not reveit to the Chief for redistribution.

The tenure thus described is known as ‘kibanja’ (plantation), but
there is another tenure known as ‘nyarubanja’ (large plantation)
under which the farmer owns a number of plantations, keeping the
central one for himself and letting out the others. He pays an
annual peppercorn rent to the Government? (in recognition of the
Government’s title to the land), and he receives fiom each of hrs
tenants a proportion of the crop. He may be deprived of the plan-
tation occupied by a tenant for certain offences against the tenant;
he may not pledge the plantation of a tenant; nor may a tenant’s
plantation be attached and sold to satisfy a creditor of the ownet.
He may not terminate the occupancy of a tenant except for certain
offences, and must allow the sons of tenants to contime the occu-~
pancy. These rules have been made under Section 15 of the Native
Authority Ordinance. The evolution of this form of tenure 1s of
considerable interest, and a separate note on the subject is attached.
Here 1t need only be remarked that the ‘nyarubanja’ system is being
gradually extinguished by the Government of Tanganyika, a policy
long ago adopted by the Government of Uganda in connection with
a simular form of tenure in Bunyoro,®

Mr. Culwick considered that the native law of land afforded
general security of tenure and was well able to modify itself in order
to meet new agricultural condittons. But greater control was
required in certain directions, and Mr. Culwick proposed that rules
should be passed under the Native Authority Ordinance that:—

(1) No native should be allowed to sell, mortgage or pledge any
land or rights in land without the consent of the Native
Authority.

(2) The Native Authority should withhold its consent unless 1t
could be shown that the land 1n question was not essential to
the maintenance of the holder’'s dependants.

(3) All transfers of land or rights in land should be registered by ™
the Native Authority.

Me., Culwick considered that only rights in developed land should
be capable of sale, and that undeveloped land should remain, as at
present, at the disposal of the community., This would discourage

! Ownership is not therefore absolute. The farmer enjoys a perpetual right of

usufruct so long as he exercises the right.
® The rent is collected by the Native Authorities on behalf of the Government

who then remit half the rents collected to the Native Treasury.
3 See pp. 138 et seq.
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land-hoarding and speculation, but would encourage the enter-
prising farmer. Unrestricted right of sale was bound to lead to the
creation of a landless class, and the danger would be greatest n
times of drought, floods, or locusts, when peasant cultivators would
be tempted to part with therr rights for immediate payments of
money or of food. Land should not be used as a means of paying
debts unless it were surplus land, or surplus to the debtor’s sub-
sisterice requirements. '

~Mr D.W. Malcolm, in 2 valuable study on land utilization in
Sukuma, agrees with Mr. Culwick that the traditional native system
of land-holding does not involve insecurity of tenure for the cul-
tivator 1 In fact it gives greater security than is usually co-existent
with a proprietary régime. It avoids the dangers which normally
flow fiom the unrestiicted rights of encumbering or transferring
land, but at the same time it is capable of modification to meet the
needs of changing economic conditions. Nevertheless, there is no
reason to suppose that individualization of tenure is necessary or
desirable within measurable time and Mr. Malcolm considered that
individual sales of immovable property should not be recognized
The German authorities had prohibited the system of land sales
which had evolved in some areas during periods of exireme con-
gestion, and recently the Federation of Nyanza chiefs had ruled that
trees, as well as other immovable property, should be considered as
village estate.

In Sukuma there are five methods by which land may be ac-
quired: (1) by inheritance; (2) by the renting of personal grazing
reserves; (3) by borrowing plots for a season or term of years;
(4) by allocation (to new settlers) ; and (5) by clearing virgin land.

Land once granted cannot be taken away, so long as it is being
used. The only reason for which a village headman may take away
a field 1s 1n order to adjust a cattle track leading to grazing or water.
This he may only do after harvest, and he must then provide a new
field of equal value If a farmer goes off on a journey, leaving his wife
and family, these remain in possession of his land. If he leaves no

_one at home, but his food stores and household goods are there as
evidence of his intention to return, then his holding may not be
re-allocated, though some of his fields may be lent to another. Even-
tually, if he had failed to return, his possessions would be handed

1 Mr, Malcolin gives an excellent definition of the traditional Afiican system
based on the village-group of occupier cultivators 'The essence of the system, he
says, consists of individual land-rights limited usually to the period of effective
occupation, controlled as regards nights of transfer, restricted in relation to succes-
ston, and collectively forming the village umt of occupancy Proprietary rights of
the European pattern, on the other hand, are individual rights which are not
limited by conditions of effective occupation, and the holder 15 free to encumber or
ahenate.
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over to relatives, and his farm would be assigned to some new
comer.! '

In some parts of Sukuma individuals have established rights over
grazing areas and demand rents from cattle-owners for their use.?
In other areas, however, grazing grounds are lent without any rental
charge Disputes over grazing boundartes are a frequent cause of
litigation, particularly where individuals have sought to reserve
areas with a view to producing shoit, sweet herbage. Personally-
owned grazing grounds may form a patchwoik, the boundaries of
which are not easily distinguished D

With the development of animal husbandry and schemes for
water conservation, there 1s a likelithood of considerable change in
the local land laws. 1f, for example, private individuals were to build
dams on their own account, they would cleaily establish private
rights. At present, however, schemes for impioving the water
supplics are carried out collectively by the villagers 3 Again, the
clashing of interests between cattle-owners and farmers may neces-
sitate the construction of more permanent boundaries, thus crystal-
lizing private rights. As progiess 1s made in mixed farming there
will be a 1eduction in the seasonal movements of stock, and a greater
pressure on the available arable land.

Among other changes noted by Mr. Malcolm are that, whereas
formerly all houses were regarded as village property, since they
were constructed by the collective efforts of the villagers, nowadays
1t is not uncommon for a man to build his own house with bricks
purchased by himself, so that houses may now become private
property which the owners are free to sell. Again, by buying
ploughs, many farmers are increasing the area of the land they can
farm, and this has led to an increase in the practice of borrowing
land. Many are getting rich at the expense of their neighbours.
Moreaover, as it has become usual in Sukuma to pay for agricultural
assistance, the rich man who can spare an ox to pay for collective

1But, 1n many parts of Africa, rights in ancestral lands are not lost by absence,
however prolonged In the Punjab ‘The ancient custom of the country permits an
absentee co-sharer m a wvillage community to recover possession of his origin=<k.
holding upon his retuin to the village and the payment of losses, rrespective of the
length of hus dispossession. T'hus customary tight, however, may be controlled by
expiess agreement > See W. H Rattigan, op cit., p. 315

2 The conversion of bush lands into well-dematcated grazing-grounds mvolves
a good deal of labour Private grazing-grounds kept in good condition have become
necessary in manv localities owing to the proximuty of tsetse fly belts which restiict
the range of pasturage. A man may own a grazing ground without owning any
cattle, and so may lease the grazing for a season or longer

3 In Bechuanaland people making dams for themselves, or deepening pans
acquire private rights over the water Some boreholes are owned by small groups
of men described as ‘companies’. Some wells are owned 1n common by all the
members of the ward, others by a number of families See I, Schapera, op. at.,
p. 210
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labour 1s tending to become richer, while the poorer classes, with
few caitle or goats, are descending lower on the economic ladder.?

Generally, Mr Malcolm considers that the existing forms of
collectivism should be maintained and developed as far as possible.
They are eminently suitable for furthering government schemes
connected with agricultural development, soil erosion, water con-
servation, and the tedistribution of cattle. As an example of col-
lective ownership Mr Malcolm cites the communal grain fields
found in many villages which are worked by all the villagers to
provide grain for the poor or for those who have been called away
from their homes on Government or Native Administration work,
On the other hand, the formal creation of individual title on an
extensive scalc would not only be premature in existing economic
circumstances but would also impugn the validity of existing forms
of customary tenure

In Tanganyika the Native Authorities have shown considerable
intiative 1n introducing modifications into the native land law,
Thus, in Bukoba, they have recently drafted rules himiting the sale,
mortgage and pawning of land held in individual ownership. The
Chagga Counail have enacted Soil Erosion Rules, and Rules for the
Consetvation of Water, which impose severe limitations on tenure,
Thus it is prescribed that ‘the occupier of any existing land under
cultivation which in the opinion of the Native Authority is insuffi-
ciently protected from erosion shall take such measures to stop soil
eroston as the Native Authority, with the advice of the District
Agricultural Officer, may prescribe’. In another area the Soil Ero-
sion Rules 1nclude the general provision that ‘no person shall open
up or cultivate new land except upon such terms and conditions as
the tribal authorities may lay down i regard to any particular area
or n relation to any particular plot’.

This chapter may be concluded by an account of the procedure
recently laid down by the Tanganyika Government for dealing with
the 1ights of natives occupying lands for which non-natives have
applied, or which are required by the Government for public pur-
poses  If the Governor decides that the alienation of the land in
question can be considered at all, then an Administrative Officer is
required to prepare a report. In doing so he must bear in mind that,
although the land for which application is made may not be imme-
diately required for the present needs of the tribe, it may be required

1 The growth of the squatter system 1s to some extent an indication of the loss
of land nghts Mr Cory and Mrs Hartnoll state that among the Haya of Tan-
ganyihka there are many squatters on plantations ‘These have listle securnity of
tenure, bemng hable to eviction without compensation for improvements either to
house or land., Some squatters, however, are business partners of the owner, with
whom they may have wnitten contiacts defining their share 1n the cash crop of the
plantation See Customary Law of the Haya Tribe, pp 145 et seq.
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at some future date. There should be appended therefore to the
report a certrficate, if this can be properly given, to the effect that
the land is not now required and as far as can be foreseen will not
be required.

If the land is not required, any natives resident on it may continue
to reside as independent occupiers, or clse remove to another area.
If they remain they must be allowed a gencrous extent of land, rent
free, and without being required to obtain any documentary title.
If they remove to another area they must be given compensation for
the loss of their hut (at so much per room), for the loss of ther Jand
(at so much for each acre of land cultivated) and for the loss of
giazing (at so much per head of cattle). In addition there must
be an allowance of 50% as compensation for the general incon-
venicnce of moving. Where the land is close to a raillway or motor
road the amount of the compensation would be greater. Natives not
actually residing on the land, but using it as grazing giound, must
also be treated according to these general principles

These rules are laid down 1n a government circular (No. 12 of
1941). It would be intetesting to know the procedure followed in
other dependencies, under simular circumstances.

A NOTE ON NYARUBANyA TENURE IN THE BUKOBA DISTRICT?

The ancestors of the present ruling chiefs (Bakama) migrated
from Bunyoro in Uganda some two or three hundred years ago.
After deposing the local rulers they assumed despotic powers, and
complete control of the disposition of all lands. They exacted
tribute from all their subjects in the form of cowries, goats and one
month’s labour 1n each year. They were also accustomed to grant
fiefs or nyarubanja (1e. estates) to (a) their sons and daughters,
(b) successf{ul leaders in war, and (¢) advisers, favourites, and those
who had rendered signal services. The fief was an arbitrary assign-
ment of lands occupied by peasants who were compelled either to
resign their holdings or remain as tenants or serfs of the fiefholder,
paying to him the dues and services formerly rendered to the central"
chuef.

In 1922 Mr. D. L. Baines, a Senior Commissioner who had had
expetience of the abuses of similar forms of tenure in Uganda,
directed that all dealings in nyarubanja should cease and all nyaru-
bamja should be registered, with the names of their owners zd
tenants. These mstructions were only partially carried out. In 1926
Sir Donald Cameron, the Governor, gave general directions for the

1 This note 15 based on a report by Mr J. L. Faurclough and also on Appendix VI
of the 7938 Report to the Council of the League of Natrons (Colomal No 165)
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commutation. of all native forms of tribute and service, and this had
the automatic effect of transforming the character of nyarubanja
tenure. The landlords, deprived of the services of their tenants,
demanded that their title to the land should be formally recognized
by the Government, but the terms of the Land Ordinance precluded
the grant of this concession. In 1929, however, the Government
agreed that the Bukoba chiefs should be allowed to pass rules
(under Section 15 of the Native Authority Ordinance) whereby

Tﬁ) the fiefholder or landlord should, in recognition of the
Government’s title to the land, pay a rent of five shillings per
annum for 1-9 holdings, ten shillings for 10-19 holdings,
fifteen shullings for 20-29 holdings, and twenty shillings for
more than 29 holdings;

(p) the landlord should be allowed to harvest a certain number of
bunches of bananas every year in the holding of each of his
tenants, together with the crop of one coffee tree in every
fifty, with a maxunum of five trees, which should be specially
chosen and marked He should also be entitled to the prod-
uce of bark-cloth trees, where such existed.

These provisions are still in force, and tenants of nyarubanja are
no longer serfs. The only evidence that their holdings are not their
own property is the annual collection of rent in kind, which is now
carefully regulated by law.

The evolution of nyarubama tenure in Tanganyika should be
compared with that of the kibanja tenure in Bunyoro (see p. 138).



CHAPTER X
Nyasaland

N Nyasaland the land policy of the Government has been

assimilated to that of Tanganytka The prosperity of the Pro-

tectorate 1s held to depend upon the development of its agricul-
tural resources. In this development a limited number of European
planters may play, as they have alieady played, a leading part =t
in the main the task must be caiied out by the natives themselves,
under European guidance. The whole of the unalienated land of the
Protectorate has, therefore, (by the Native Land Trust Order in
Council of 1936) been declared to be Native Trust Land, to be
administered for the benefit of the natives. The significance of this
declaration will be appreciated when it is stated that at the present
time less than 59, of the territory is alienated land.

As early as 1884 European compantes and settlers had begun to
acquire land by purchasing 1t from native chiefs, and when a pro-
tectorate was declared in 1891 these transactions were regularized by
the issue of ‘Certificates of Claim’, although Sir Harry Johnston,
who issued the certificates, was doubtful whether chiefs had 1n fact
any right to alienate tribal lands in perpetuity.r 159 of the Pro-
tectorate had been alienated in this way, the major part being held
by the British South Africa Company 2 It 1s noteworthy that
although the rights derived from the ‘Certificates of Claim’ were
freehold rights they were limited by a clause which provided that
no native village or plantation existing on the estate at the date of
the certificale was to be disturbed without the consent of Her
Majesty’s Commissioner, but that if such consent were given the
site of the village would revert to the proprietor of the estate. New
villages or plantations were not to be made on the estate without the
consent of the proprietor. These provisions had important conse-
quences which will be described presently.

When the various claims to title had been settled, the government
concluded agreements with all the chiefs in the Protectorate, by
which the power of further alienation was withdrawn from the chiefs
and vested in the Crown. The Crown itself subsequently alienated
a further 143,000 acres in freehold, but 1n 1936 1t obtained from the
British South Africa Company surface rights over 2,731,700 acres
in the North Nyasa dustrict, in return for confirming the Company’s
claim to the mineral rights in the area,

1See British Central Africa, 1898, p 13.

* A commussion appointed in xgza1 found the total aiea of the Piotectorate to be
25,162,000 acres of which 3,705,300 were held under Certificates of Claim  The
share of the British South Africa Company was estimated at 2,731,700 acres,
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In 1936 the land policy of Nyasaland was stabilized by the enact-
ment of the Native Trust Land Order in Council. Under this the
land of the Protectorate was divided into thiee classes: (a) Crown
Lands, (b) Reserved Lands, and (¢) Native Trust Lands. Crown
lands are all lands and interests in land acquired on behalf of His
Majesty, and include all Government sites. Reserved lands com-
prise land, other than Crown lands, withm the boundaries of a
township, reserves at Government stations, forest reserves, and all
lands and interests in land (othes than yearly tenancies) alienated
prior to the enactment of the Order in Council.? Included in the
reserved lands are the freehold estates, which in 1938 amounted to
1,214,493 acres 2

Native Trust Land is all the land in the Protectorate other than
Crown and Reserved Lands, It constitutes g5% of the land of the
Protectorate. It is vested in the Secretary of State for the Colonies
and is administered for the use and benefit of the natives. Rights of
occupancy may be granted for a eim notexceeding ninety-nine years
at a tent revisable at intervals of not more than thirty-three years,
but before any such grant can be made the Native Authority of the
area must be consulted, and if the grant 1s made the procecds must
be paid into the Native Treasury. Development conditions are im-
posed, and all mineral, o1l and timber rights are reserved.

It will be observed that in Nyasaland there 1s no system of native
reserves as 11 Kenya. Nor is there any settler problem. Freehold
rights are no longer accorded, and the only method of obtaining
freehold is by private purchase from those who are alreadyin
possession of freehold property The interests of the native majority
have 1n fact been made paramount, a policy which, it must be
admutted, was facilitated by the fact that, following the world slump
of 1930 onwards, there was little demand for land on the part of
Europeans

Problems have, however, arisen in connection with the rights of
natives living on European estates. Under their Certificates of Claim
the European estate-owneis were required to respect the rights of

_villageis already settled on the estates. But the owners [ailed to
make any register of these villagers, and this led to endless com-
plications when in course of time it became necessary to distinguish
the original settlers from the many immigrants who had subse-
quently arrived. At an early stage the landlords demanded rent from
all 1esident natives, but a High Court judgement in 1903 made it
clear that rent could not legally be exacted from the original
villagers. Other landlords, as the successors of chiefs, claimed to be

1 But the alienation of muneral rights only does not constitute an mterest in land

? Excluding yearly tenancies the arca held under leases was (in 1938) about
88,220 acres.
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entitled to ‘customary’ labour from resident natives, and as labou:
soon became more important than rent a system known as ‘tangata’
grew up, by which tenants could pay their rent erther in the form of
labour or by giving the landlord a pre-emptive claim to their crops.?
But here again difficulties occurred in distingwshing original resi-
dents from later immigrants, and also in airanging conditions of
living and of cultivation which would be satisfactory to all resident
natives and at the same time would allow the landlords to make the
Dbest use of their land, P

Various attempts were made to deal by legislation with the many
problems involved, and in 1928 a comprehensive measute known as
“The Natives on Private Estates Ordinance’ was enacted. This is
one of the most interesting attempts to deal with native rental con-
ditions in Africa and may be compared with the ‘Busulu and Envujo
law’ which was enacted by the native government of Buganda in
1927.2 The Ordinance provides that all estate owners must keep a
register of all natives resident on their estates and may not allow
any but one of the following categories to take up residence:

{a) Resident natives (1.e. those who own o1 reside in huts with
the knowledge of the estate-owner; or who have been in
residence for a peiiod of three years)

(b) Exempted natives (domestic seivants or temporary lab-
ourers).

(¢) Natives under special agreement (i.e those given permission
to reside subject to a written contract, approved by a magis-
trate, that they will work for the landlord for a period of not
more than six months in any one year),

Under the Ordinance every resident native is entitled to a site for
his hut and to such cultivable land, within a reasonable distance
from his hut, as may be sufficient for growing hus subsistence crops
But he may only grow commercial crops with the landlord’s consent
He is permuited to take, from undeveloped land on the estate, grass
and other material for the erection and mamtenance of his hut. If__
he is required to move his hut or lus farm he 1s entitled to com-
pensation, He is liable to pay rent to the landlord at a 1ate fixed by
the District Rent Board, subject to a maximum approved by the

1 For an mteresting parallel (and contrast) compare the evolution of 1ental con-
ditions on the native-owned ‘mailo’ estates of Uganda (pp 132-5) See also foot-
note (1) at p. 128,

2 See Chapter XII, p 135. Since many of the European estates provide thew
native tenants with an agricultural supervisory service and credit facihihes, the
Nyasaland system may also be compared with that of the Colonal Sugar Refining
Company of Fiji or the Gezira Cotton Scheme 1in the Sudan (sce pp 204 et seq
and the Appendix).
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Governor.! But, if he prefers to do so, he may wotk for wages in
Liey, or ab'\tement of rent. Under thlS arrangement a rebate of
rent due may be earned (in addition to wages) at the rate of one-
third for each month’s work between October and February, and
one-sixth for each month’s work between March and September.
Proportionate rebates may be earned in respect of shorter periods
than a month

The wages must be at the prevailing market rate, and 1f the owner
Js.unable to offer work he must allow the resident native to grow
and sell to the landlord such economic crops as will be the equivalent
of the rent. If the landlord neither oflers work nor allows the
resident native to giow and sell economic crops, then he loses all
clamm to rent. No landlord may order a resident native to quit his
estate without giving six months notice piior to the end of a quin-
quenmal pettod. The oider to quit must be served by the District
Commissioner, who must first be satisfied that less than 109, of the
resident natives have been given notice Lo quit at the end of the
quinquennial period. But resident natives may be summauly
ejected if the Distiict Commussioner is satisfied that they have been
guilty of misconduct or {ailed to pay any rent due within one month
of its being recoverable. If a native is otdered to quit, or is sum-
marily removed, it is laid down by an amending Ordinance (No. 16
of 1938) that the Government must provide for his settlement on
Native Trust Land.

There are two further important provisions in this Ordinance.
The first is that nothing in the Ordinance shall prevent an estate
owner from leasing any particular plot to an individual tenant, pro-
vided the agreement is in writing. And the second makes 1t lawful
for the Governor i Council to acquire compulsorily for native
settlements an area not exceeding one-tenth of the area of any
private estate which exceeds ten thousand acres, by giving in
exchange Crown land of equivalent value elsewhere But the Gover-
ment’s power to take land in this way from any particular estate
may only be exercised once.

It will be seen that this Ordinance is an attempt to give equal
treatment all round. If an estate cannot offer employment and
refuses to allow the growing of economic crops, no demand for rent
is made: while in the case of unworked estates with absentee owners
the resident natives aie free to do as they please. But the Ordinance
has been criticized because of its failure to make any distinction
between original villagers and later immugrants. All alike must work
for the estate owner or grow economic crops for him or else pay rent.
In 1934 a Select Committee of the Legislative Council suggested

1Tn 1938 the amount of rent payable in the Blantyre district varied from 10/-

to £1.
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steps by which any surviving rights of the original villagers might be
equitably extinguished; but no action was taken on this proposal.
In 1938, Sir Robert Bell considered that conditions which had
become stabilized might well be left alone, though if it were still
posstble to distinguish between original settlers and later immigrants
then full 1ights of occupancy might be accorded to the former over
defined areas of land to be selected by agreement.t

Before leaving the subject of land tenure m Nyasaland 1t may be
observed that in 1939 the Native Welfare Committee suggested
that, in order to relieve congestion in certain areas, the GovernmeZi==
might have to buy back blocks of fieehold land and also impose
some limitation on the amount of land which might be held by any
single farmer. It appeared that many of the wealthier natives had
obtained more than their fair share of land and were using it to
cultivate cash crops by means of paid labour, much of which was
immigrant. Owing to the absence of supervision no attempt was
being made by the labourers to follow sound methods of husbandry.
Moreover, many of the poorer farmers in these congested areas had
been left with insufficient land to meet the requirements of a meagre
subsistence.?

1Gee the Report of the Commussion appointed to enquure into the financial
pogmon and further development of Nyasaland, 1938 (Colonial No 152), pp. 36
and 37.

3 Postscript. It has recently (March 1944) been announced that the Nyasaland
Government has acquired an cstate of 3200 acres in the Blantyre district with a
view to settling natives thete under a controlled scheme having an educational basis
to demonstrate the best use of land.



CHAPTER XI
Notthern Rhodesia

N 1923 the British Government came to an agreement with the
British South Africa Company by which the Company, in
return for the confirmation of its rights over all minerals in
Northern Rhodesia (Barotseland excepted), surrendered 1ts rights
—axger land It was apreed, however, that the Company should retain
its title to certain fieehold areas mm North-Eastern Rhodesia which
it held under ‘Ceruificates of Claim’ granted in 1893 by the Com-
missioner and Consul-General in British Central Africa. A con-
cession of 10,000 sq. miles 1n North-Eastern Rhodesia given by the
Company in 1895 to the North Charterland Company would also
be maintained, and the Company would be given half the proceeds
of all sales or leases of land in North-Western Rhodesia until the
year 1965.

By this agreement the Crown obtained unfettered control over all
the other land of the territory, with the exception of Barotseland, in
which native rights in land had long been secured by treaties.® The
Crown forthwith proceeded Lo set up native reserves, wherever local
circumstances appeared to make these necessary, and when the
scheme had been completed (¢ 1930) the land situation in Northern
Rhodesia was found to be as follows:

HAcres

Aiea alienated in freehold and individual

titles .. . . .. o . 8,794,7752
Game and Forest Reserves .. - ‘e 5,011,600
Barotseland .. . 36,819,200
Native Reserves . .. . . 14,712,800%
Crown Land .. . ‘e . .. 100,499,800

Total .. .. 185,838,265

The policy of establishing native reserves was an attempt to 1m-

1 But the alienation of land in Barotseland was forbidden by the Barotse-North-
Western Rbodesia Oider in Council, 1899 An unportant study on land tenure in
Barotseland has recently been made by Dr, Max Gluckman and published under
the title of Essays on Lozt Land Tenure (Rhodes-Livingstone Institute 1943). This
was niot available at the time thus chapter was written

? In 1942 1t was reckoned that only 3,000,000 acies were alienated to non-natives,
not including 410,000 acres sold or retamned by the North Charterland Company
for alienation.

3TIn 1942 the amount of land allotted to Native Reserves was estimated to be
31,000,000 acres
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plement the ptinciple laid down by the British Government in 1900
that sufficient land should, from tume to time, be assigned in
Northern Rhodesia for native occupation. But the policy when put
into practice did not prove to be satisfactory. Many native com-
muntties objected to being removed from Crown lands, and many
European farmers found themselves unable to obtain Iabour, Some
of the reserves had insuflicient access to the railway, others became
overcrowded, and in many much damage had been done by the
injudicious use of the plough, as well as by over-giazing and wantex,
destruction of ttmber Large areas of the reserves proved to be un-
inhabitable owing to the absence of water supplies or presence of
tsetse fly; and at the same time many areas from which the natives
had been removed were left without inhabitants, A policy of
segregation, if it was to be successful at all, should have been accom-
panied by a systematic programme of development.?2

The unsatisfactory condition of the nattve reserves, coupled with
the fact that European settlement m Northern Rhodesia had proved
to be very much smaller than was at one time anticipated,? led the
Government in 1938 to formulate a new land policy modelled on
that adopted by the Nyasaland Government in 1936. But mstead of
declaring the whole of the unalienated land to be Native Trust land
(as 1in Nyasaland) 1t was decided that areas of unalienated land which
were shown by ecological survey to be suited for non-native settle-
ment, and by geological survey to contain workable mineral
deposits, should be retained as Crown Land. Special provision
should also be made for settled populations of urbanized and
detribalized natives who, in Northern Rhodesia, as elsewhere in
Africa, are becommg an increasingly important section of the com-
munity.

The Government’s new policy was announced in July 1942 and
may be summarized as follows .

Crown Land will be available for non-native settlement and for
mining development. It will include land certified to be suitable
for European development and all land known to contain mineral _
resources. It may also include areas the final allocation of which

! Under the North-Eastern Rhodesia O1der in Councl of 1900

# A full discusston of the origin and development of the Native Reserves will be
found in the Report of the Comnussion to enquire wto the financial and economic
posthion of Northern Rhodesta 1938 (Colonial No 145), pp 56-73  See also the
reports of Majo1 Orde Browne, Adviser to the Colonial Olfice on Native Labour,
(Colonial No 150/1938), and of the 1938 Royal Commusston under Lord Bledisloe,

3 In 1938 the European population was 13,000 The African population was
1,366,425, of whom 550,000 were in Barotseland There was thus only one European
for every 105 Africans,

* See the Northern Rhodesia Government Gazette of July 31st, 1942, General
Notice No. 16. Also Cmd. 6023/1939.
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cannot at present be determined. Native Trust Land will he
vested in the Secretary of State for the Colonies and will be set
apart for the exclusive use of the natives of Northein Rhodesia.
But provision will be madc for the alienation of land for specific
periods to (a) individual natives; (b) fo1 the purpose of establish-
ing townships; and (¢) to non-natives in special cases and for
Iimited areas, where it can be shown that alienation will be for
the benefit of the natives and the land will not be required for
direct occupation, and provided also that i such special cases
not more than 6ooo acres are alienated in each of the existing
Provinces. It is mainly in respect of these three provisions for
alienation that Native Trust Land will differ from the existing
system of Native Reserves. For 1t 1s not intended that the estab-
lishment of Native Trust Lands shall stand in the way of the
development of railways or of mineralized areas; and any areas
which are known to contam minerals of economic value will be
excluded from the Native Trust Lands. The Native Reserves
may eventually be meiged in the Native Trust Lands, should this
appeat to be desirable and m accordance with the wishes of the
people. Inthe meantime the establishment of Native T'rust Land
will provide fully for the agricultural requirements of the natves
and will alse aliow ready access to existing and prospective
railway lines and to all-weather roads

The new policy has not yet (1944) been implemented by legis-
lation but 1t is anticipated that, when this has been done, Native
Trust Land will embrace the following areas' (a) the whole of
North-Eastern Rhodesia, apait from the British South Africa Com-
pany’s old freehold estates in the extreme North round Abercorn,
and the North Charterland Company’s concession in the extreme
east round Fort Jameson ; (b) the whole of North-Western Rhodesia
outside the Railway belt, with the exception of a small area in the
extreme North-West, which is thought to be suitable for European
farming; and () the majonty of the avadable unalienated Crown
_land in the British South Africa Company's old estates in the North,
in the North Charterland Company’s concession in the East and m
the Railway belt, leaving comparatively small areas in the three last
named parts of the country as Crown land available for settlement
or muneral developments.

As a preliminary to the cariying out of the new policy the
Governor of Northein Rhodesia appointed, in 1943, three commis-
sions to make recommendations regarding the division of land nto
Crown Land and Native Tiust land in (@) the North Charterland
Concession area; (b) the Railway belt and the Mwinilunga district,
and {¢) the Abercorn area. The first of these commussions, that
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dealing with the Noith Charteiland area, has already issued its
report and 1t may be of intetest to record some of its recommenda-
tions. 1'he Concession area of 6,400,000 acies had formetly been a
private freehold estate owned by the North Charterland Explora-
tion Company In this a number of native 1eserves had, 1n 1924
and onwards, been established, but, owing to an under-estimate of
the land requirements of the natives and of the probable rate of
incrcase of population, considerable congestion had resulted, with
consequent deterioration of the soil * In order to remedy this stafe.
of affans the Government took power to acquire compulsorily from
the Company further land, with the result that in 1940 it puichased
all the available land 1n the Concession, excluding the native reserves
and an aiea of 429,945 acres already alicnated or retained for aliena-
tion by the Company.

The acreage of land which the Commission was asked to appor-
tion amounted to 3,743,055 and the recommendation was that this
should be divided as follows.

Natwe Trust Land

Valley land .. 2,554,000

Plateau land .. 1,068,729 Total = 13,622,729
Crown Land

Sasare Mining area 30,226

Luropean farming 81,100 Total = 120,326

3,743:055

Under this resettlement scheme, which has been provisionally
accepted by the Government, immediate relief will be given to the
Native Reserves by the parcelling out (under the direction of Agric-
ultural Officers) of village blocks 1n the newly formed Native Trust
Land areas Water supplies will be provided by the sinking of wells.
The carrying capacity of each block will be estimated and the figure
given to the District Commissioner, who will then allow a village
of suitable numbers to move in -

Measures will be taken to control soil erosion and the cultivation
of ‘dambos’, and also to ensure that each unit shall have sufficient
land for the requisite periods of fallow. But the Commission em-
phasised the necessity of close and continuous supervision of the
new settlements for a considerable number of years. 163 villages
have already been moved out of the Native Reserves, but the

1 The estimate (by the Commussion of 1924) of cultrivable land was (an the absence
of expert agricultural advice) much too high, and that ot the grazing requirements

of cattle muich too low Tt was assumed, moreover, that the native population
figures would remain stable, whercas they had incieased by 33% wn 18 years
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Commission stated that, in spite of their proposals, the Fort
Jameson Reserves would still have 56,000 natives 1n excess of their
carrymng capacity.!

The Commission also recommended that a portion of Natrve
Trust Land should be set aside for alienation to Africans in 1nd;-
vidual tenure. There are, for example, many educated natives, who,
having been employed as tcachers or clerks, may not wish to return
to thei1 vallages but would be glad to have land of their own upon
Sghich they can establish homes and support themselves in the
manner to which they have become accustomed It was also sug-
gested that a number of so-called ‘coloured’ people who had not the
means to acquire land on the usual terms, and had nowhere to live,
should be assigned a special area of 1,500 acres.?

As regards European interests, these would be secured by the
constitution of four areas aggregating 81,100 acres and by the 1eten-
tion as Crown Land (for mineral development) of the Sasare miming
area of 39,226 acres. The mineral area at Sasare is of little use for
native settlement, and as for the four areas which would become
Crown Land 1t is the intention of the Government that these shall
remain so until it has been established (within a period of ten years)
that the land is in fact necessary for the sccurity and development
of the tobacco industry. It had been represented that the Euiopean
tobacco industry could not be established on a stable footing if the
annual output were less than 5,000,000 Ibs The Government con-
sidered that if this end could be achieved by the reservation of
81,000 acres for European occupation the resultant benefit to the
native population (for whom the industry provides laige-scale
employment) would far outweigh the advantage that would be
gained by settling some 1700 natives on the land in question. More-

1 Swaziland provides an interesting parallel to N Rhodesia in the matter of
re-settlement There, two-thirds of the 4% rmullion acres had been alienated to
Europeans, 40% ot whom were (in 1936) absentees, while close on 1,000,000 acres
were being used for grazing sheep mn winter. The remaining third was insuffictent for
the needs of the 153,270 Swazis, 27,000 Swazis were (1n 1942) landless squatters
on the estates of Eulopeans, with no security of tenure They had to pay a rent up

" to £1 per hut, or offer labour service for periods up to 6 months But by a grant of
£250,000 from the Colonial Development and Welfare Fund enough land was
bought to settle all these squatters and to provide roads and houses, water supplies
and schools Officers were appointed to supervise the methods of cultivation and
grazing and to see that the land was not misused. (See C. W. W. Greemdge n
Land Hunger in the Colonies, p 15 )

2 It 1s not clear how widespread 1s the demand for fuller forms of indrvidual
tenure  But there 1s evidence that some progressive Africans advocate purely
private tenure as one means of cscaping fiom the authority of chiefs. In Northern
Rhodesia natives have been required, for admnistrative convenience, to live in
villages consisting of not less than ten taxpayers, spread over an area of not more
than one square mile. This restriction has proved irksome to many and has been
opposed as inimical to better methods of agriculture. The substitution of a ‘parish’
for a village as an admnistrative unit has been suggested as one solution
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over, if the area reserved were eventually alienated, it might be
possible to assign for native settlement an equivalent area of un-
occupied alienated land elsewhere. The Commission had drawn
attention to the fact that in the Concession area nearly 80,000 acres
of land alienated to Europeans were lying idle, and they had sug-
gested that the Government should seriously consider the intio-
duction of a tax on undeveloped land.! This 1s a matter which is
still being considered by the Government. The intioduction of a
tax on undeveloped land is also being considered by the Goverrme
ment of Kenya. A note on the subject is appended to this chapter.

It is recognized by the Government of Northern Rhodesia that
although the action taken, or contemplated, in accordance with the
Commission’s report will gieatly relieve the congestion of the native
areas, there will still, as the Commission points out, continue to be
serious congestion in the Fort Jameson area, so long as present
methods of native cultivation are followed. This position may be
relieved if further land is made available through the imposition of
a tax on undeveloped land or by other means, such as the use of
compulsory purchasing powers. But the ultimate solution heie, as
elsewhere in Aftica, must be the adoption of more intensive methods
of cultrvation, coupled with systematic measures to prevent ero-
ston.? These will no doubt form part of Northern Rhodesia’s pro-
gramme of post-war development. It 1s also the intention of the
Government of Northern Rhodesia to make a thorough investiga-
tion of native systems of land tenure, as soon as surtable machinery
for this purpose can be devised 3

Comimg now to the conditions of non-native tenure,? in the
settled areas along the main railway line from Livingstone to Ndola,
farms are granted under freehold title, subject to a preluninary
leasehold period of five years, during which personal occupation is
obligatory and a certain minirmmum amount of development must be
carried out. Applicants must have a capital of from {1500 to £2000.
10% of the purchase price 1s payable on 1ssue of the lease, and the

1In 1925 the Land Commission of Southein Rhodesia drew attention to the
fact that syndicates and large landowneis were making a revenue by way of reats
from natives, out of land which they were not developing but holding up with a
view to ultimate sale to settlers at enhanced prices

1Tor the subject of erosion in N, Rhodesta the reader 1s relerred to C. G
Trapnell and J N Clothier, The Soils, Vegetation, and dgricultural Systems of
North Western Rhodesia, Report of the Lcological Survey, 1937

3 An excellent foundation for this comprehensive mvestigation already ewsts
Dr Audrey Richard’s economic study of the Bemba tribe entitled Land, Labour and
Diet in Northern Rhodesie (1939), and in The Ila-Speaking Peoples of Northern
Rhodesia, by E. W Smithand & M Dale, See also Dr. Max Gluchman'’s recently
published Essays on Lozi Land and Royal Property (Rhodes-Livingstone Institute,
1943).

?European farms 1n 1938 numbered about 350, falling roughly into 3 groups:
(a) muxed farming along the railway strip frem Kalomo to Chisamba; (b) tobacco
in the Fort Jameson region, and (¢) coffee in the vicimty of Abercorn
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annual rent payable in arrear amounts to 6% of the balance of the
purchase price. At the termination of the leasehold period the
tenant, on payment of the survey fees, has the option of (a) taking
out freehold title on payment of the balance of the purchase piice,
or (b) taking out a further lease for fifteen years, the balance of the
purchase price being payable in fifteen equal annual instalments,
rent as before amounting to 6%, of the purchase price outstanding,
and bemng payable in arrear Applicants for a lease with option to
= rchase, who have not the necessary capital, may, at the discretion
of the Commissioner of Lands, be granted a short term lease, on
the understanding that an application for greater security of title at
the end of the lease will be considered on its merits, particular
regard being paid to the amount of development carried out.

In the rest of North-Western Rhodesia grants of agricultural land
are in leasehold for ggg years with a rent revisable after thirty years,
the revision being based on the unimproved value of the land. In
North-Eastern Rhodesia leasehold is for ninety-nine yeais with rent
revisable after thirty-three yeats. Occupational clauses insist on
personal residence for the first five years’ tenancy, within which a
minimum amount of development must be carried out. No premium
is payable. No assignment or sub-letting is permutted except with
the consent of the Ciown 1n writing, and the land may not be used
for any purpose other than agriculture. In the case of small holdings
the applicant must possess £500 in cash, and leases are for periods
not exceeding ninety-nine years. A premium equivalent to one-
tenth of the valuation of the land 1s payable in advance, a good
habitable house must be built, and no sub-division of the land is
permitted.

Ranching land, when the acreage 1s greater than 6ooo acres, is
only gianted under lease for a period of thirty years, renewable at a
revised rental. Smaller holdings from 10 to 250 acres, mostly in the
proximity of towns, are also only granted under leasehold, except in
the neighbourhood of Broken Hill. In mining areas leasehold
tenures are for periods varying from thirty to ninety-nine years.
Ninety-nine year leases are also given for residential and business
plots in all new townships, but in the established townships of
Livingstone, Broken Hill, Ndola and Fort Jameson freehold tenure
has been continued, subject to certain building conditions

In 1943 a Committee was appomted by the Governor of Notthern
Rhodesia to examine the conditions under which Crown land was
being alienated and to advise whether, and if so, in what respect,
these conditions should be altered. This Committee issued its
Report in July 1943 and expressed the opinion that under the exist-
ing system of freehold there was no control over sub-division or
tiansfer, and although a certain amount of development was re-
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quired before a freehold title was issued, once the title had been
obtained all control ceased One eflect of this was that some three-
quarters of a million acres of alienated land were lying 1dle 1n the
territory, while there were many areas where the land was being so
misused that its total destruction was metely a matter of time.

The Committee, however, went on to say that, since security of
tenure is necessary to the farmer, they considered that the form of
lease to be adopted should approximate as closely as possible to free-
hold title, that is to say, the term should be long, the annual rents
charge small and non revisable, and consequently the premium pay-
able approximately equivalent to the value of the land. Conditions
imposed should be such as would prevent the abuses associated with
freehold title The Committee therefore recommended that the
term should be for 999 years, the annual rent charged being one
penny per acre and the premium amounting to the valuation of the
fand, less a sum equivalent to twenty times the annual rent charge.
Sub-division and assignment (including mortgage and sub-letting)
should all be made subject to the consent of the Crown, which
should have the right to terminate a lease for absenteeism or non-
compliance with the conditions.

The adoption of the long-term lease, with a high premium and
low rental should not, however, preclude the issue of leases for a
shorter term, with a lower premium and a lease rent based on the
difference between the premium paid and the valuation of the land.
The premium suggested was one-tenth of the valuation of the land,
with an annual rental of 69, of the balance of the valuation. The
term should be thirty years, with the option of renewal for a further
period of thirty years on the same rent and conditions.

In the case of small holdings these should be situated within
reasonable distance of a market, the term should be for ninety-nine
years, and there should be strict development and occupational
clauses. Since a great deal of work would be necessary to render and
keep these small holdings profitably productive, the Committee did
not consider that rents should be revisable. Indeed they were
opposed to the whole principle of revisable rents. This is a subject _
which will be discussed separately at a later stage (Chapter XXI).
The subject of Freehold versus Leasehold is also discussed in a
later Chapter (XX), and there it is pointed out that many of the
arguments against freehold tenure apply also to very long lease-
hold

The difficulties experienced in Nyasaland regarding the rights of
natives on European estates do not appear to have arisen to the same
extent in Northern Rhodesia, An ordinance regulating the rights
of natives was enacted in 1929* but was never put into operation,

L The Natwes on Prvate Estates Ordinance (Cap. 61).
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and was replaced in 1939 by a ‘Private Locations Ordinance’
(No. 15). This regularizes the establishment of locations on estates,
and requires landlords to take out licences for locations and to enter
mto written agreements with every person (other than a labourer)
resident in a location on their land, stating concisely the terms of
occupation. The agreements must be attested by the District Com-
missioner and approved by the Provincial Commissioner. The
District Commussioner and Medical Officer of Health have a right

«f entry to any location for purposes of inspection, and the District
Commussioner has powers of removal in the case of breaches of
conditions. But nothing 1n the Ordinance prevents a land holder
from allowing persons approved by the Governor to reside in a
location on his land, provided no burden 1s imposed either by way
of payment of rent, supply of labour below the ordinaty rate of
wages, or otherwise. The ordinance applies only to such areas as the
Governor may from time to time specify, and it is not known to
what extent 1t has been used 1

A NOTE ON THE TAXATION OF UNDEVELOPID LAND

1. Some African governments have recently been considering the
possibility of introducing a tax on undeveloped land, or alterna-
tively of using or taking powers to acquire compulsorily land
suitable for settlement puiposes.?

1 In speaking of the connection between land tenure and the political orgamzation
of the Bemba people, and in particular of the tribute-labour given to the Chief—a
custom common all over Africa and branded by Europeans as ‘forced labour’—
Dr. Audrey Richards observes that ‘as far as abstract justice 1s concerned there
would seem to be little to choose between black and white conceptions The
European attitude to unpaid service pievents the Government from approving the
umulasa (tribute labour) system, and also makes 1t umpossible for the Admunistration
to accept service 1n lieu of money during an economic slump. . . . European concern
at an mstitution which binds natives to work for their chief in return for the night
of cultivation seems also inconsistent, sice the squatter system of land tenure 1s
the only means by which a large portion of the native mhabitants of South Africa
claim any night to land to cultivate at all, and, 1n the latter case, the natives work

- a legal mumum, varying from ninety days to six months a year in 1eturn for the
right to settle Added to which the Bemba 1s free to go where he pleases without
reference to his Chief, whereas the South African squatter cannot leave a farm
without permussion from his owner, and 1 some distuicts the native who breaks
his contract with his landlord 1s convicted under a penal code’. See Land, Labour
and Diet in Northern Rhodesia, p 265, footnote 2.

2 The Kenya Land Settlement Committee appomted by the Kenya Legislative
Council 1n 1937 urged that pressure should be brought to bear on lessees who had
failed to fulfil the development conditions implied or expressed 1 the Crown leases
They should be made to develop thewr holdings or dispose of them at reasonable
prices to new settlets Otherwise the land should be recovered for the Crown.
The Commuittee recogmzed that in many instances large sums of money had been
spent on development, which could not be continued during the period of depres-
sion, and that in other cases the existing holders were mortgagees who had been
compelled to foreclose in order to preserve the security for their loans But, under
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2. A tax on undeveloped land would be unnecessary (except as a
means of raising revenue) wherever there are covenants in the
grant that the land should be beneficially used and these coven-
ants are enforced. As an example of such covenants it is provided
in the Perlis land legislation, in the case of grants in perpetuity,
that if the land has been abandoned for three consecutive years
it may be resumed by the State. (No. z of 1328.)t

3. InBritish Columbia a Wild Land Tax was first imposed in 1873
The rate in 1919 was 5%, on the assessed value. There is ng__
evidence that the tax had any notable influence in stimulating
development In Alberta the Wild Land Tax Act of 1914 im-
posed a rate of 10%, of the assesscd value on all land, subject to
various important exemptions., Duting 1915-1917 thete was a
continuous decline in the acreage liable to the tax. This was
partly duc to the tax, but the principal cause was the high price
of wheat. In Manitoba an Unoccupied Lands Tax Act was
enacted in 1918, with the object of checking speculation in land
values. It was repealed in 1939. There is a difference of opinion
as to the eftect of the legislation, but the general view appears to
be that, while it forced some lands in Manitoba into production,
it (combined with high municipal taxation) caused many owners
to lose their land because of failure to pay their taxes In New
Brunswick the Taxation of Wild Lands Act seems to have been
enacted, not for the purpose of bringing undeveloped lands on
to the market, but as a means of raising revenue. In Saskatche-
wan the Wild Lands Tax was repealed in 1936 when rural
municipalities were empowered to levy the tax as a municipal
tax. But out of 302 municipalities only three or four have taken
advantage of the right to impose the tax. Its imposition during
the period of land booms 1s considered to have curbed the
tendency to hold land for speculative purposes.

4. In South Africa no taxation of undeveloped land has cver been
imposed in the Union Butin 1937 a Union ‘Unbeneficial Occu-~
pation of Farms Act’ provided for the taking over of land which

the changed conditions of 1937-1939, the Government should no longer allow large
areas suitable for development to remain idle, These recommendations have
recently been implemented by the Land Contiol Ordinance of 1944 (Part IV),
Under this Ordinance a Board has been established which 1» empowered to place
restrictions on dealings m lands m the Highlands and may, m certain circumstances,
refuse to give 1ts consent to any transaction, upon the ground that that the applicant
already has sufficient land or that it objects to the proposed selling price ot rent or
any other pecuniarv consideration  Procedure 1s also laid down i cases of for-
festure for non-complhance with development conditions and also for the com-
pulsory acquisition of land by the Crown

3 T'his rule applied under Tutkish lawin Palestine, where 1t recerved the approval
of Lotd Samuel when Governor n 1924 P AM C. (5), 1024, p 57 Compare also
the provisions of the Ottoman Land Code in Cyprus (p. 6.4), For recent legislation
1n Kenva see Ordimance XXII of 1944, Secs 13 and 14,
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had not been satisfactorily occupied. In Southern Rhodesia
also (under the Land Apportionment Act of 1930) land may be
forfeited if not beneficially used.

In Australia the Commonwealth Land Tax Act of 1910 was a
definite attempt to break up big holdings. It provided for a
tax on the unimproved value of land (with an exemption up to
L5000 for residents). The Act resulted 1n large holders sub-
dividing estates Whatever expansion there has been in the
acreage under cultivation since the 1914-18 war must be
attributed to the repurchase of arable land by the State govern-
ments from owneis who were under-using the land



CIIAPTER XII
Uganda?

GANDA provides one of the most interesting examples of

the evolution of land tenure as a result of recent political and

economic changes, Politically, modern Uganda dates from
the conclusion, in 1900, of the Uganda Agreement between the..
British Government and the rulers and peoples of Buganda;2
economically it owes its origin to the development of the cotton
industry. Cotton is not indigenous to Uganda, and its cultivation
as a commercial crop falls entirely within the period of British
administration. In 1906 the cotton production was 5oo bales; in
1937-38 1t was 418,000 bales, and the lint exported was valued at
£3,427,948. Cotton has become in fact the mainstay of Uganda’s
economic life, and it is upon the foundation of cotton that the
remarkable material achievements of the past quarter of a century
have been reared. Almost the whole of the cotton of Uganda is
produced by native enterprise and occupies close on two muilion
acres of land.®

But the Government of Uganda has recognized that dependence

on a single crop, however valuable, is an unstable basis on which to
build the whole prosperity of a people, and for this reason it has
sought to develop other profitable crops, notably coflee and tobacco,
the cultivation of both of which is largely in native hands. The tea
industry is also developing rapidly, though exclusively as a non-
native plantation crop, and it is interesting to note that the natives
are fast acquiring the tea-drinking habit. There are over 24 million
cattle in Uganda, but these are not yet being used as part of the
agricultural system.

Land Tenures in Buganda Province

In the following account of land conditions in Uganda,* attention
will be confined for the most part to the area known as Buganda,

11n the preparation of this Chapter, the writer has had the advantage of the
advice and assistance of Mr, H. B. Thomas, O.B.E., lately Director of Surveys,
and Land Officer, Uganda

2 Buganda 1s one of the three provinces of which the present Protectorate
consists

3 An interesting featute of Uganda agriculture 1s that ground-nuts are commonly
grown together with cotton, to the great benefit of the land, since this legummous
crop 15 able to mecrease the soil nitrogen content,

* This account is based largely on Dr. Lucy Maur's article on Buganda land
Tenure in dfrica, Vol. VI, 1933, and on Messrs. Thomas and Spencer’s standard
work Uganda Land and Surveys, 1938.
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since it 1s 1n this area that the most striking changes have occurred,
But it will be well to remember that Buganda comprises only about
one-fourth of the total area and population of the Protectorate of
Uganda In Buganda, in pre-Butish times, certamn peoples of
Hamitic origin, now usually refeired to as Ba-Hima, had estab-
lished themselves as rulers over the mndigenous Negro inhabitants,
and set up a system of land administration which had many of the
features of feudalism The King, or ‘Kabaka’, was the supreme

-authority over land, but theire weie as well three classes of persons
who exercised local control. There were- () the Bakungu or chiefs
appointed by the Kabaka to govern the administrative areas into
which the country was divided ; (0) the Batongole or particular indi-
viduals to whom land had been allotted by the Kabaka in return
for services rendered; and (¢) the Bataka or heads of the indigenous
clans who exercised their authonty by immemorial right The
remainder of the people were ‘bakopi’ or peasants, who appear to
have held their land by prescription * They had to carry out certain
obligations towards their chief, such as building the huts and fences
of the Chief’s enclosute, sending him a gourd of beer every time
beer was brewed, supplying him with food, and turning out to weed
roads. But these were political duties and had nothing to do with
land ownership.? A peasant could not, normally, be disturbed, and
the only two cases in which a chief could exercise authority over a
plot, once 1t had been allotted, were, (a) if it included a large uncul-
tivated area (this might be re-allotted), and (b) if it had been
abandoned. The claim of a person who had first cleared a patch of
land was universally recognized, so long as any traces of cultivation
remained,

A fundamental change in this system was brought about by the
Agreement of the British and Buganda Governments in 19oo. This
Agreement defined the legislative, judicial and administrative func-
tions of the Kabaka and his council, and provided also for a general
settlement of land. The Bntish Administration acquired the right
to levy taxes, and acquired also, as its share of the land settlement,
the unrestricted ownership of about half? the area of Buganda; but
this was classified for the most part as waste and uncultivated lands

1 A newcomer could obtain land by applymg to the local chief. Anyone short of
land might obtain a temporary loan irom a friend for growing seasonal crops No
payment was expected, but custom prescribed some small gift at harvest from each
class of crop grown. The lender of the land could resume 1t when he pleased

% It cannot be too strongly emphasised that the practice, general all over Africa,
of paymg ‘tribute’ to chiefs 1n the foim of annual gifts of agricultural produce
must not be interpreted 1n terms of ‘rent’ or of ‘feudalism’ The gifts are part of a
series of mutual obligations between a chief and his people, of which the night to
the undisturbed use of an allotted piece of land 1s merely mncidental. Cf B. Malm-
owsks, Coral Gardens and thewr Magic, Vol. 1, p. 372.

¥ The actual area proved, on survey, to be 8,307 sq mules.
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and forests. The remaining half, which included the most fertile
tracts and proved on survey to have an area of 9,003 sq. miles, was
assigned to the Kabaka and his famuily, and to the county chiefs and
other notables.> No mention was made in the Agreement of the
rights of the Bataka or clan heads, and no provision was made for
the protection of the peasants and for the needs of a shifting system
of cultivation, which was little understood at this petiod.2 And
thus there was established a small landed aristocracy who became
quasi-freehold proprietors of practically the whole of the scttled
areas of the country.® Land now assumed a new character. It~
became a private possession at the complete disposal of mdividual
owners. And, with the simultaneous introduction of a money
economy, it also came to be regarded as a source of profit through
leasing and sale. The new system of tenure became known as
‘mailo’—a native method of expressing the English term ‘square
mile’.

The next important stage in the evolution of tenure was the Land
Law of 1908. This defined the new form of owneiship, and was
enacted by the Kabaka of Buganda, since ‘mailo’ land was held to
be vested, not in the Crown, but in the native 1uler, This law pro-
vided that ‘mailo’ land should be frecly transferable and disposable
by will or customary succession to natives, but should not be trans-
ferable either in perpetuity or by lease (other than temporary annual
tenancies) to non-natives, except with the consent of the Governor.*
The area which might be held by any one individual was limited to
thirty square miles. The protectorate or English law of easements
was made generally applicable to ‘mailo’ lands, and provision was
made for the resumption of land for public purposes. Land falling
into escheat was to be dealt with by the Governor and the Native
Council as trustees for the Buganda people It was also laid down
that the owner of a ‘mailo’ might dispose of his ‘maro’ by will in

11,000 sq miles were assigned to the Kabaka and his family and to the county
chiefs and others. One thousand chiefs and private individuals were to receive the
estates of which they were presumed to be in possession, to the extent of some
8,000 sq mules. Incladed in the total of goo3 sq. miles were 573 5. miles ol offical
estates, 1 e. Jand attached as an 1nalienable endowment to certain oflices or chicftain-
ships, the use of which 1s enjoyed by the ofhice-holder for the time being 'The
remainder was purely private land

* Even to-day the falure to distinguish between unclaimed Jand and land [ving
fallow under a shifting system of cultivation may lead to injustice, in cases where the
Government takes land for public purposes and only pays compensation for land
actually under cultivation

*'There 15 a strikang analogy here with Bengal where *English 1deas of pro-
prietorship were applied The talukdars recetved title deeds and were given rights
resemblimg those of English landlords, mncluding the uight of bequest by will, a
right unknown to Hindul aw’. See Modern India and the West, edited by L. S 8
O’Malley, p 714

1 The Land Transfer O1dmnance of 1933 provides, fot the whole of Uganda, effec-
tive protection aganst tmprudent akenation of land to non-natives
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writing to any native of the Protectorate, including even children
in utero. But it was forbidden to will ‘mailo’ lands to persons who
were not natives of the Protectorate, or to religious bodies. Succes-
sion need not, therefore, be to an eldest son, nor even to any other
member of the family-——a very significant innovation. But, if a
landowner died intestate, a successor would be appointed according
to the customs of the Buganda.
Among other provisions it was enacted that the owner of ‘mailo’
lands would not be compelled to give to a chief any portion of the
“produce of his land, either in kind or in cash; and all transactions
concerning ‘matlo’ land were to be written in duplicate, one copy
being stored by the Government and the other held by the owner
of the ‘mailo’.

This law constitutes to-day the fundamental authority governing
this unique form of tenure. It may be noted, however, that in spite
of the limitations imposed on the alienation of ‘mailo’ lands to non-
natives, alienations did in fact occur, first in the form of freehold and
later (after 1916) of leasehold. And although each case was closely
scrutinized by the Government, there were occasions on which clan
lands, with their tenants, passed under the control of European
planters. In some cases the Protectorate Government itself was un-
wittingly responsible for the sale of clan lands which, not having
been claimed as ‘mailo’ land, had become Crown land. Many native
landowners began to derive considerable mncomes from the rentals
of plantation land, from cotton ginnery sites, or from tenancies
given to Indian petty traders, who tended to congregate in con-
siderable settlements on native lands.

The commutation into money of the traditional service due by a
peasant to his overlord, developed naturally into a regular system of
rent, and by 1918 this had generally been fixed at ten shillings a year
for a plot of from one to two acres Some landlords became entitled
to rent from several thousand tenants. Yet there was no security
of tenure, nor indeed any formal recognition at all of the rights of
tenants, Moreover, the small customary gifts of the peasantry to
their chiefs had become magnified into substantial demands on the
peasants’ crops, so that a cotton cultivator might be called on to
hand over as much as one bag of seed cotton in every three har-
vested,! These demands were additional to the month’s customary
labour required by the Native Government, and to the poll tax
imposed by the British Government.

The discontent that had long been felt came to a head in 1921, in
a demand by the clan heads and many of the peasants for a return
to the ancient system of clan control of land. But as the frechold
system had by now become firmly established, and over ten

1 Compare the abusa system 1n the Gold Coast (p. 176).
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thousand persons had obtained individual rights (many of the estates
having been broken up into small holdings), it was clearly 1m-
possible to accede to this demand. Nevertheless, the Briush
Government insisted on the enactment by the Buganda Govern-
ment of legislation which would guarantee security of tenure to
native occupiers and regulate the payment of tribute and of rents.
And thus, in 1927, there was enacted the native law known as the
‘Busulu and Envujo law’, which was probably the first legislative
enactment 1n Africa dealing with native rental conditions. Under_
this law tenants, 1n return for a prescribed rent, obtained for them-
selves and their successors a right of occupancy in their small hold-
ings, revocable only for good and sufficient reasons and after refer-
ence to the Native Courts. Their rights to their improvements were
acknowledged, and it was laid down that no sale, exchange or gift of
‘mailo’ land should affect either the status or duties of the peasant
tenants. DBut tenants were obliged to continue to render to the
‘mailo’ owner all customary respect and obedience and to take good
care of the land. They were prohibited from sub-Iletting their hold-
ings, or any part of them, for profit.

In 1932 a Land Tax Law?! was enacted by the Native Government
of Buganda, and among other things this established the principle
that landowners should not be entitled to the whele incremental
value of their land. An even more important enactment was “The
Land (Agreements) Law’ of 1939 which prolubits all dealings in
unregistered ‘mailo’ lands, This law is likely to have far-reaching
tepercussions, since it sets aside native custom and extingushes
equitable as well as legal rights arising from unregistered docu-
ments. It was enacted as a result of a report by Mr. V. L. O.
Sheppard, who had drawn attention to many unsatisfactory features
of the local system of land registration and survey.? In consequence
of this report a new Survey Ordinance has been enacted by the
Protectorate Government, and a stop has been put to the practice
by the Buganda Native Government of issuing documents which
purported to be authentic instruments of land transfer. The plane-~
table traversing of boundartes has been re-organized and a training
school has been opened for African surveyors. In this way it is
hoped to provide an inexpensive method of controlled survey. An
even cheaper method would be an uncontrolled sketch survey by a
village agency, but this would be suitable only for a presumptive
title. The issue between a guaranteed title and a presumptive title,
and also that between fixed and general boundaries, has still to be
fought out in Uganda, as in other parts of Africa.

1This law was revised i 1939. . )
* Rurther reference to registration reforms in Uganda will be found in Chapter

XXIII. .
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Before leaving the subject of Buganda land tenure, it may be of
mterest to record some of the views held 1cgaiding the provisions
of the 1900 Agieement and their consequences. They have an
interest which is not confined to Uganda. It is generally admitted
that the Agreement did not accurately interpret the existing system
of tenure, and Messrs Thomas & Spencer go so {ar as to say that
‘1t perpetrated a grave injustice upon the overwhelming majority of
the Buganda people.’* Nevertheless, it has been maintained that out

_of evil good hus come, since the original division of land among the
pivileged few has, by the natural process of sale and inherrtance,
given way to one of peasant proprietorship on a widespread scale,
Orginally there were 3,700 allottees. In 1936 there were no less
than 18,000 registered titles to land 1n private ownership. Wiiting
m 1933, Dr. Lucy Mai, who had made a special study of land
tenure in Duganda, expressed the opinion that the object of the
Uganda Agireement had been to provide a perpetual safeguard for
existing native rights and that tlus object had been achieved.?
Messrs. Thomas and Spencer also stated that it would probably be
admitted that the injustice of the Agreement had hastened, as could
no other means, the attainment of the goal of mdividual ownership.3
On the other hand, it may be contended that the peasants would
have attaimned a comparable position had theie been no Agreement,
and that the Government would have been better able to take
measures for maintaining the fertility of the soil and for promoting
schemes of agricultural development It is noteworthy that the
Government of Uganda has steadily refused to extend the Buganda
system to the other provinces * In these provinces there 1s haidly
any land which 1s not classified as Ciown land. It has been sug-
gested that the policy of ‘induect 1ule’, based as it was on the
authoiity of chiefs, was largely tesponsible for the excessive land
privileges given to the ruling classes of Buganda. But in Northein
Nigeria, wheie indirect rule was also the keystone of British admin:-
stiation, the hold of the Fulani overlords over the land was not
increased at the expense of the cultivators. On the contrary, a
system of serfdom and slavery was immediately converted into one
of independent peasant proprietors. This difference was largely due
to the fact that in Northein Nigeria adequate financial provision was
made for the mamtenance of chiefs, whereas in Buganda the

1 Uganda Land and Surveys, p. 33.

2 An African People in the Tweniieth Centiry, p. 165.

8 Uganda Land and Swrveys, p. 72.

% Heie agamn there 35 2 parallel with India. Dr Anstey says that ‘Although a
Iandlord class was cieated in Dengal, in pursuance of English theones of ownership
and of the value of such a class, these theories weie not applied to Madras and
Bombay whete . . . the actual cultivators of Lhe soil were regarded as pioprietors and
there were no intermediaries between them and the government’, See Modern
India and the West, p. 281,
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Government regatded the allotn}ent of estates as a means by which
the chiefs could supplement their incomes, {rom the rents paid by
the peasantry.l

Land Tenuves in other provwces of Uganda

Coming now to the other provinces of Uganda, under the Toro
and Ankole Agreements of 1goo and 1901, a small number of chiefs
in the Western Province received Crown grants of freehold, with
restrictions on alienation to non-natives but without any obligations
to the peasant occupiers. The area so granted amounted to 376 sq.
miles for Toro and 334 sq. miles for Ankole. This repiesents no
more than 69, of the total aiea of these distiicts, though it includes
the best settled land and a great part of the native population The
1est of the Westein Pirovince and the whole of the Eastern Province
are (apart from the very small azea alienated to non-natives or held
for ‘township’ or government purposes) reserved as ‘Crown Iand’2
for the use of the native peoples, who are at [iberty to settle any-
where, subject 10 the tribal rules of tenure. Nanve occupiers of
unallotted Crown lands have no legal rights aganst the Govern-
ment, but disputes among themselves 1egarding occupancy 1ights
are seltled by native law o1 custom. Native occupiers are seldom
disturbed, except to make way for public projects, and in all such
cases adequate compensation is paid. ITiven when unalienated

' Crown land is unoccupied, the needs of the natives, present and
future, are carefully studied before giants are made to non-natives.

The native systems of tenure in these provinces are less con-
solidated and more varied than i Buganda, Thete are various
forms of clan or kinship contiol. In many localities land has fiom
ume 1mmemotial been held by a paiticular family, and even if the
aea of the holding 1s greater than 1s required by the family under a
shufting system of cultivation, none of it can be accupied without
the family’s consent. Then again, 1n a few crowded areas, native
cultivators exercise individual rights of a propiietary chaiacter on
land which is nominally and legally Crown land This occurs,
e.g. among the Bagishu on the Western slopes of Mount Elgon Here
the formal recognition and 1egularization under tribal control of
these indvidual ‘proprietary’ rights have engaged the attention of
the Government, and it is thought that the establishment of a village
record book, with possibly some adaptation of the certificate of
occupancy scheme, may prove suitable.

11n some ateas of the Gold Coast the claims of Chiefs to 1ents in cash o1 Jkind
have recently been commuted fo1 a fixed salary, the 1ents beng made payable to
the Native or Stool T'reasury.

® The precise significance of the texm ‘Ciown Land’ has not yet, in Uganda, been
detetmuned by formal definition.
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But it is in connection with the systems of fiefs, or estates con-
ferred on individuals by the paramount chiefs, that most of the land
problems of the Eastern and Western Provinces have occurred, and
in order to obtain a clear view of the character of these problems it
will be necessary to give a summary of the findings of a Committee
which was appointed in 1931 by the Government of Uganda to
mquire into the land system of Bunyoro.®

As elsewhere in Uganda, the goverming classes in Bunyoro

«<laimed descent from an otigimal stock of pastoral Ba-Iima. The
king, or Mukama, who was regarded as a divine being, was the
‘owner’ of the country, and the sole distributor of grazing arcas—the
only form of land owneiship which mattered to the cattle-keeping
aristocracy. The aboriginal agiicultuiists were free to occupy any
lands they required, but usually attached themselves to a cattle-
owner who had been given local grazing rights by the Mukama,
There were no formal taxes, but the peasants were requited by
custom to supply the king and local chiefs with annual gifts of corn,
and to perform certan seivices, such as the repair of the royal
enclosure Attached to certain offices of State wete ‘bwesenegze’ or
official fiefs, and in due course there grew up also a system of
smaller fiefs or private estates known as ‘kibanja’, by grants of which
the Mukama was able to satisly the claims of ex-officials, members
of his own family and other notables. Both 1 the case of ‘bwesen-
geze’ and of ‘kibanja’ the status of the peasant occupiers was that
of serfs, and they were required to pay an annual tribute or ‘busulu’
to their overlords

When the British took over the Administration in the first yeais
of this century, an attempt was made to establish a system of
indirect rule based on chiefs. An annual hut tax of three rupees was
payable by the people, but this could be, and was 1n fact, almost
universally rendered in the form of one month’s labour. There were
practically no funds for the payment of the ruling classes, who had
already been deprived of a maimn source of revenue through the
Government’s 1vory regulations. Chuefs, indeed, could only recoup
themselves from the labour tribute of the peasantry—a system
which was permitted by the Government, and indeed, under the
name of ‘Luharo’, was eventually given statutory authority.?

But with the example of Buganda before them, and having a
growing consciousness of the economic possibilitics of private plan-
tations, the Mukama and chiefs 1n 1906 submitted to the Governor
a demand for the free grant to them of private ‘kibanja’, with full

' Enquiry winto Land Tennre and the Kibana system wn Bunyoro, 1931 Report of

the Commuttee 1932, The members of the Committee were Messrs ] G Rubae,

a Provincial Commuissioner, and H. B. Thomas, O.B.E, who was then Deputy
Director of Surveys,

2 Under the Native Authonty Ordinance of 1910,
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security for the growing of economuc crops ''he Government was
at this time anxious to promote the production of plantation crops,
and constdered that the Unyoro chiefs should be encouraged to
establish plantations of permanent crops, such as rubber, cocoa and
coflee They could hardly be expected to do this on land which was
not definitely their own. They should accordingly be allowed to
purchase, at specially low rates, blocks not exceeding 1000 acres In
the casc of ‘saza’ or county chiefs, ‘bwesengeze’ might be granted at
moderate rates.

But the question of the allotment of land remained dormant until
1910, when the Mukama again submitted a request for the grant of
private estates In 1911 the Governor (Sir Fiederick Jackson)
tecorded his concurrence in the principle of a grant of private and
official ‘mailos’ to the Mukama and county chiefs and to others who
had done good se1vice to the Government. But it was not until 1913
that a definite scheme was submitted to the Secretary of State. This
scheme, which followed recommendations of the Native Land
Settlement Committee, presided over by Sir William Morris Carter,
suggested the extension of the Buganda ‘mailo’ system to other areas
of Uganda. In so far as Bunyoro was concerned, 1t was proposed to
awaird to the Mukama and principal chiefs 511 sq. miles of land
which would be paitly official and pattly private. In addition there
would be 150 sq. mules for minor chiefs.

This proposal was negatived (in 1916) by the Secretary of State,
who preferred a scheme under which all land would be held in
tenancy from the Crown, the chiefs being fully provided for by way
of salaries. But in 1921 the Secretary of State agreed to give way to
the local government and to sanction the grant of private freehold
estates. By this time, however, the local government was beginning
to change its own views, as the consequences of the Buganda
‘mailo’ system were now becoming more apparent. And from 1922
onwards the proposal to extend the system of freehold grants to
chiefs ceased to receive any official support, either in Uganda or 1
England Nevertheless, it was still proposed that official chieftain-
ships should have assigned to them areas to be approved by the
Government, the occupiets of which would render regulated tribute
or rents to the holder of the chieftainship; moreover, similar areas,
with the appendant tribute, might be assigned for life to certain
selected persons, not in official employment. Tribute from natives
living on areas not assigned as aforesaid would be ciedited as
revenue of the Native Government.

The attempt to give legislative form to these proposals soon made
it clear that a settlement by which chicels would be guaranteed
‘spheres of mfluence’, 1n licu of fixed and adequate salaties, would
be contrary to public policy. The upper classes would be receiving
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favoured treatment at the expense of the poorer, and the public
treasury would be deprived of a proper source of revenue The
weaknesses of such a scheme had already been exposed in the
Ankole district where certain aieas in charge of the local Native
Administration had been allotted to retired chiefs for life, with a
right to collect rent from the peasant occupiers  Such chiefs, having
mercly a life tenancy, could establish no permanent i1es with the
occupters, and would, 1n fact, have been better off with a certificate
of occupancy for a personal holding on Crown land, coupled with a
pension from native treasury funds.

The Bunyoro Iand Tenure Committee accordingly recom-
mended (a) that all tribute should be collected as a tribal due and
expended upon tribal administration, terminable compensation
being granted to the beneficaries of the existing system; and
(b) that the rejection of any landlord-and-tenant system based upon
freehold grants to chiefs should be reaflirmed and that the interests
of the actual cultivators—that is to say the peasants—should pre-
dominate

1t followed, therefore, that the connection between ‘busulu’ and
land should cease, and that “busulu’ must henceforth be regarded
as ribal tribute paid by the taxpayer to meet the cost of the local
government. Furthermore, instead of attempting to confer security
by means of the complicated, expensive and inequitable method
which had been followed in Buganda, it would be sufficient in
Bunyoro to issue Certificates of Occupancy which would confer all
the security of tenure which was required under a shifting system of
cultivation When native {armets had progressed so far as to be
ready to develop lands on European lines, and to desire to horiow
money for improvements by way of mortgage, then a lease under the
Crown Lands Ordinance would be available But there was not yet
even a remote 1ndication of such a demand arising in Bunyoro.

The recommendations of the Bunyoro Committee were brought
into force in 1933, and cultivators can now obtain Certificates of
Occupancy which safeguard the occupier from all exactions 1n
respect of his land, and confer on him individual rights to the undis-
tuibed enjoyment of his holding The occupier is not permitted to
sell, transfer or sublet any portion of the land covered by the
Certificate, but, on giving notice, he may sell the buildings, crops, or
any improvements. He may dispose of his rights by will, and, (n the
absence of a will, his heir (by native custom) inherits the holding.
The rights under the certificate are cancelled if the holder discon-
tinues cultivation or occupation

Difliculties similar to those of Bunyoro were experienced in some
other districts. In the Busoga district, land originally belonged to
the clan, whose leader stood to it in the relation of a trustce on
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behalf of his fellow clansmen. But, following the advent of European
ideas and adminustration, there was developed in the leading classes
a striving for freehold estates in which the ancient communal and
subsequent feudal contiol would receive a modein interpretation on
lines practically identical with the European conception of landlord
and tenant. The Government steadily resisted this demand. In
1928 it decided to put a stop to the personal payment of ‘busulu’ by
the peasant to the chief, and arranged that it should be embodied in
the poll-tax. The chiefs strongly opposed this step, on the ground
that acceptance would imply the surrender of their claimsto frechold
grants. Similarly, they declined to accept the offer to thewr leading
families of eighty-five sq. miles of frechold estate which the Govern-
ment made in the following year, with a view to securmng anamicable
settlement of this vexed question. This offer, which was withdrawn
m 1¢35, was made, not 1n recognition of the justice of any clam to
freehold estates, but merely as a gesture of appreciation of the loyal
services of the leading Soga families,?

In the Toro district of the Western Province the whole of the
country had, in the early days of British occupation, been parcelled
out among a limited number of chiefs or ‘bataka’, and among kins-
men of the ruler, who was here also known as the Mukama, These
fiefs were held solely by gift from the Mukama, and, since they were
not hereditary, there was little security of tepure. Their value Jay
in the ttibute of labour, food or beer which was paid by the occupy-
ing peasants. Peasants could not afford to be independent and were
compelled to seek the protection of some chief. For the Mukama
the grant of these estates was the only available method of rewarding
services rendered, of endowing chieftainships, and of pensioning old
retainers. From the outset the British Government acquiesced in
the system, and continued to do so after it had become aware of the
abuses to which it had given rise. It was not until 1923 that a
scheme of fixed salaries was introduced and the peasant protected
from explontation. The delay of nearly a quarter of a century m
arriving at a settlement in this area is said to have been attended
with unfortunate results.?

Thus, at the present time, all land in the Western Province which
has not been allocated under the Toro and Ankole Agreements of
1900 and 1901, and all land 1n the Eastein Province, 1s reserved for
the people as ‘Crown land’,® and on this land any peasant is at
liberty to settle. Such settlers may, in the Bunyoio district, and in
the non-Agreement areas of "Toro and Ankole, receive Certificates
of Occupancy, and this airangement will possibly be extended to

1D, W Robettson, The Hustorieal Considerations Conlributing to the Soya System

of Land Tenure,
2 Enquirv wito the Grievances of the Mukama and Feople of Toro, para. 17

2 Excepting a small area alienated 1n towaships and for nun-natse plantations,
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other districts. The Certificates state that, with the approval of the
Governor, the local Native Authority recognizes the right of so-
and-so to the undisturbed occupancy of the garden cultivated by
him at such-and-such a place; that so-and-so 1s the absolute owner
of all buildings, trees and crops which he has erected or planted;
that he cannot sell the land, but may, on giving notice to the Native
Authority, scll his buildings, trees and crops to another native ; that
he may leave his rights to an heir determined by native custom ; that
no rent may be collected from any other native living on the land;
and that the rights are cancelled by a discontinuance of cultivation
or occupation, It appears to be the view of the Government that the
conditions of these certificates should not be over-elaborate, a
flexible régime being woiked out on the basis of local custom, But
it would seem to be a matter for consideration whether, if Certifi-
cates of Occupancy are in fact necessary, they should not be given
some form of statutory authoiity (e.g. under the proposed new
Land Ordmnance) Their holders pay no rent, but, like all other
native taxpayers in the extra-Buganda provinces, they pay a con-
solrdated poll-tax in which is compounded the earlier ‘busuly’
obligation of four shillings to six shillings annually In actual
practice, native occupiers of Crown land enjoy precisely the same
security of tenure whether they sit with, or without, a Ceitificate of
Occupancy. And, so long as the Government adheres to its present
peasant policy, the value of the Certificates will be largely senti-
mental 1 There has been little effort by the occupiers to obtain
Certificates, save in Bunyoro, where the Native Authorities have
attached importance to their issue.

On the other hand, as already observed, tenants on land held
under the Toro and Ankole Agreements of 1900 and 1go1 have little
security of tenure beyond that of the goodwill of their landlord.
Until recently each landlord was repaid fiom the tax collections a
sum of four shillings for each taxpayer on his land. But in 1937
these refunds ceased and the landlord was permitted to collect an
annual rent of four shillings from each tenant. As peasants can
obtain holdings on surrounding Crown lands without making this
payment, they are likely to drift away altogether from these privately
owned estates.

Non-Natives

The Crown Lands Ordinance of 1903 peimits the grant of land
in freehold, but as long ago as 1916 sales in freehold were suspended

! It is stated, however, that in some districts (¢ g Busoga) the Chiefs have
endeavoured to create a feeling of insecurity among the peasants, as part of their
propaganda for obtaming ‘mailo’ land of the Buganda pattern.
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by order of the Secretaiy of State, when only some 100 sq. miles of
agricultural land and a few dozen town plots had been sold. But
the legal power to create frechold 1emains, and although policy has
dictated restramnt in its exercise, this has proved useful since 1t has
enabled the Government to make exchanges of land when expro-
priations have been necessary. The most effectrve weapon, how-
ever, for the protection of the natives against the imprudent aliena-
tion of land to non-natives is the Land Transfer Ordmnance of 1906,
Under this Ordinance no land occupied or held by any native, or
any right, title or interest therein, shall be tiansferred, erther wmter
vivos or by will, either in perpetuity or for a tetm of years, to any
non-native without the consent of the Governor. This executive
discretion of the Governor embraces and may, if necessaiy, over-
tide the consent of the Buganda Native Government, conferred by
the Buganda Land Law of 1908, in respect of ‘mailo’ land. In
practice the Governor would not approve of a mortgage of ‘mailo’
land to a non-native, unless the right of foreclosure and power of
sale (except to other natives) were excluded, The Governor's
consent has not, however, been considered necessary? for the grant
of year-to-year tenancies of native-owned land to non-natives, and
this absence of control of temporary occupation by non-natives has
had some regrettable results,?

With regard to leases of land to non-natives in Uganda, the
present practice is to limit the term of agricultural leases to ninety-
nine years at an initial rent of one shilling per acre a year, with
revision of rent, which shall not exceed 5% of the value of the
land at the time of reassessment, at intervals of thirty-three years.
Inferior or grazing land is obtainable at lower rates, but the Govern-
ment’s view has been that any normal agricultural undertaking
which cannot bear this rent is not worth while. In the past many
lessees have burdened themselves with more Jand than they could
utilize. About 300 sq. miles are now held on lease from the Crown,
while a further fifty sq miles have been leased by ‘mailo’ owners.
In all, both under frechold and leasehold, less than 109, of the atea
of Uganda is held by non-natives.

There are also special terms for special purposes, without recourse
to legal regulation. Thus agricultural land in the vicinity of town-
ships may be leased for short terms of seven, twelve, twenty-one or
thirty-three years, Year-to-year temporary licences have proved a
convenient form of tenure both for the tenant and the Crown. A
mining company, for example, may wish to grow maize for its
labourers on poor land which, though at present unoccupied, must be

1 This pomnt has apparently not been raised or tested in the Courts,
® Manyv of the [ndian settlements are said to be objectionable on sanitary grounds.
But this 15 an admunistiative matter rather than one of land policy.
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kept in reserve for native expansion Nerther paity would be ready
10 commit itself to a long-term agricultural lease.

Summary

Summing-up the main features of land adminstration in Uganda,
it may be said that radical tenure falls into two classes, namely,
(@) Crown Land; and (b)) Mailo Land By the Crown Land
(Declaration) Ordinance of 1922 it 15 laid down that all land 1s
Crown Land except such as is held by documentary title The main
exception 1s the 9,003 sq miles of ‘mailo’ land 1 Buganda.

Mailo land can only be held by natives of Buganda Piovince,
The titles are not Crown grants drawn under the 1903 Ordinance,
but state that the ownership of an ‘absolute mailo estate’ is recog-
nized by His Majesty’s Government. The lease of ‘mailo’ Jand to
non-natives 1s subject to the veto of the British Government and is
very sparingly permutted. Its sale has been completely disallowed.

The major proportion of land in Uganda is unallotted Crown
land, Here the legal position s that, by vittue of the Crown Lands
(Declaration) Ordinance of 1922, the Crown has unfettered control
This Ordinance, however, has always been regarded as a prelimin-
ary to a formal declaration of the rights of native occupiers scttled
on the land. Since 1923 drafts of a Land Ordinance have been
under consideration, and 1t would seem that the final form may

follow the model of the Land and Native Rights Ordinance of
Northern Nigeria.



CHAPTER XIIT

Nigerial
A, General

Nigeria with a population of over {wenty millions? is the largest
unit, numerically, of the British Colonial Empire. It is also the
latgest in area, 1f the portion of the Cameroons under British
Mandate is included—the area of the whole territory being 372,674
sq. miles.® It consists of a Colony and Protectorate. The Colony
is a small strip of land running round the coast on either side of
Lagos, the capital of Nigeria and the principal port of West Afiica.
The Protectorate falls into three main divisions: the Northern
Provinces, coinciding with the former Protectorate of Northern
Nigeria, and the Eastern and Western Provinces, coinciding with
the former Protectorate of Southern Nigeria. For the purposes of
this chapter the Eastern and Western Provinces will be classed
together as ‘the Southern provinces’ or ‘Southern Nigeria’.

There are more than 300 distinct tribes in Nigeria, at various
stages of social and economic development. This means that there
1s great variety in the systems of land tenure. There are, also,
marked climatic differences between Northern and Southern
Nigeria, At Hadeya in the North the average annual ramfall 1s
2303 inches. At Forcados in the South it is 150-95 inches. De-
bundscha m Cameroons Province has an aveiage ranfall of 358
inches. In the Northern Provinces millets and maize are the staple
food crops, and the export crops are ground-nuts, cotton and
benniseed. In the Southern Provinces yams are the principal food
crops, and the export products are palm oil and palm kernels, and
cocoa. In the Northern Provinces there are three million cattle, but
in the Southern Provinces cattle keeping is not possible owing to the
presence of tsetse fly. This means that ‘mixed’ farming can be used
in the North but not in the South, as 2 means of establishing more
scttled systems of tenmie In the Kano area of Northern Nigeria the
use of cattle manure enables the land to support a density of 430
persons to the sq. mile under a fixed system of cultivation, whereas

L Further data on land tenure in Nigeria will be found 1n Chapter 11, pp. zo-1
(Natiwe Systems of Tenure), Chapter XXII (The Plediing of Land), Chapter XXII1
(Registration) and Chapter XXIV (Changes i Natwa Land Law). ‘There are two
valuable chapters on Land Adminstiation in Lord Lugatd’s Dual Mandate

(Chapters XIV and XV) See also Loid Hailey’s An African Swivey, pp 768774
and 853-856.
¢The 1531 census returns for Nigenia showed a total population of 19,028,171.
But the Government Statistician’s estimate was 21,902,000, The present population
15 unlikely to be less than 23,000,000,
3 T'he arca of the mandated territory 1s 34,081 5q. nules,
45
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over large areas of the Southern Provinces the only means of avoid-
ing overcrowding 1s by shortening the period of bush-fallow,
a process which progressively reduces the productivity of the soil 1
In certain areas of the Southern provinces, also, the acid condition
of the soil precludes the use of any other than a shifting system of
cultivation,

Historical conditions have also had important differentiating
effccts on tenure in Nigeria In the Colony of Nigeria, as a result
of cession to the Crown by former chiefs, the radical title to land is
now in the Biitish sovereign, but this title is throughout qualified
by the usufructuary rights of communities. ‘Even when machmery
has been established for defining, as far as possible, the rights of
individuals by mtroducing Crown giants as evidence of title, such
machinery has apparently not been directed to the modification of
substantive rights, but rather to the definition of those already 1n
existence.’? The native title, in fact, is so complete that the radical
right of the Crown 1s reduced to onc of limited rights of adminis-
trative interference 3

This freedom to deal with land, coupled with a close association
with Europeans, has in the Colony of Nigeria led to the adoption of
English conceptions of tenure and the paitition of family holdings
into freeholds by mndividual heirs Squatters on communal lands
have also obtained freehold rights by prescription. And although
transfer follows the forms of English law it 1s (in the words of Lord
Hailey) subject to all the vagaries of inexpert conveyance.*

‘In the Southern provinces, also, the greater part of the land is
held under rights which, by long occupation, have matured imto
famuly sights. The authority of the Crown has generally been
limited to the control of the alienation of land to non-natives,® who
are now only able to obtain land in the form of leases for minety-nine
years, with the approval of the Governor, under the Native Lands

11t 1s reckoned that 150 persons per sq. mtle are the maximum number that can
obtain satisfactory yields by shifting cultivation (without the use of manure) In
many parts of Southern Nigeria the land 1s cropped for two years and rested for one,
an intensity which makes high yields impossible 'The average density o population
over the whole of Nige11a at the present time 1s probably about 68 to the sq mule,
The mamn land problem of Nigeria as a whole 1s not, thercefore, one of shortage of
land, but of how to effect a redistribution of population

* This quotation 1s from the Privy Council decision n Amodu Tijani v, The
Secietary, Southern Nigeria, 1921, 2 A C 399

3 It 15 interesting to note that accoiding to the Ta'limu Radth: or Jand law of
the Sokoto Empire of Notthern Nigeria ‘the Imam cannot assign ownership of
cultivated land captured in war o1 ceded by treaty He can assigh ownership of
deserted lands, but lands still in cultivation by the ancient mhabitants belong to
them and to no one else’, See Lord Lugard’s The Dual Mandate, p 288 (footnote).

t An African Survey, p. 768.

& In Benn, after its conquest 1n 1896, the Crown assumed authority over lands

and 1ssued leases. But in 1917 the Oba or Chief was allowed to resume control
over lands occupied by his Bin1 subjects.
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Acquisition Ordinance. They are no longer able to obtain freehold
rights, although acquusitions of this kind in the past have in some
cases been recognized. 'After the 1914~18 war, Lord Leverhulme
made strenuous attempts to obtain freechold areas in the Southern
Provinces for the development of od-palm plantations, but the
Government resisted these proposals, both on the ground of pio-
tecting native rights in land and also because it favoured the main-
tenance and development of a peasant, as opposed to a plantation,
economy. As regards the latter, it may be remarked that the prob-
lem of obtaining, under peasant conditions of tenure, a quality of
o1l which can compete with the standard products of the plantations
of the East, 15 one of the pricipal problems of Nigeria. But
considerable progress in this direction has been made, and the
history of the cocoa industry, both 1n Nigeria and on the Gold Coast,
has shown that local systems of tenure are not incapable of making
adjustment to plantation requirements.’

It may be added that in the Southein Provinces Crown lands may
be leased to natives for a defimite or indefinite period and for a
specified purpose Such leases are held under English law, but may
only be transfericd to natives and then only with the consent of the
Government.

In the Northern Provinces of Nigeria, partly as the result of con-
quest and succession to the authority of the Muhammadan rulers,
and partly owing to the late incorporation of this vast territory and
the adoption of a more progressive policy regarding land, all lands
are declared by Ordinance? to be under the control and subject to
the disposition of the Governor. No title to the occupation and use
of any lands is valid without the Goveinor’s consent. Nevertheless,
all lands (whether occupied or unoccupied) are declared to be native
lands; and they must be held and administered by the Governor for
the use and common benefit of the natives. In his administration
the Governor must have regard to the native laws and customs
existing in the district in which the land is situated. It would seem,
thercfore, that even mn the Northern Provinces the position assumed
by the State 1s one of trusteeship, rather than of the ownership of
lands.?

1 But in the Gold Coast, owing to the risks attending the puichase and convevance
of land by native methods, it has become increasingly the practice to employ the
forms of conveyaneing recognized by the law of England, after a careful scrutiny of
the title of the grantor There 15 a Concessions Court which nvestigates clanms and
wsues Certificates of Vahdaty

2 The Land and Natwwe Rughts Ordinance (Cap 835 of the Laws of Nigeia)
This legislation was based on the 1eport of 8 Commuttee appomted by the Secretary
of State 1 19083 to 1nvestigate the whole posihon regarding land tenure in Northern
Nigeria The Comumttee’s report 1s contaned in Cmd. 5102 of 19710,

¥ The Northern Nigeuan land legslation has been characterized as ‘cxpro-
priation’ and criticized also on the ground that, f titles are onlv valid with the
Governor’s consent, then native customary titles must be mvahd  But the lands are
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The Governor may giant rights of occupancy to natives and to
non-natives, and may demand a rental for the use of any native
lands granted to any native or non-native. He may revise the rental
m the case of land granted specifically for building purposes, at
intervals of not more than twenty yeais, and in the case of all other
land at intervals of not moze than seven years. In making a revision
the Governor s debarred by statute from taking into consideration
any improvements made upon a site by the lessee, and from charging
more than the amount which 1s obtamable as 1ent for sites similaily
situated and of cqual area. If the rent 1s raised on revision the lessee
may appeal to the Courts or to the Governor, who will appoimnt an
aibitrator. If the occupier 1s dissatisfied he may surrender his lease,
and the Governor may award such compensation for uncxhausted
improvements as he may think fit. Under certain regulations the
Resident of a Piovince may grant temporary occupation cettificates
for a peilod not exceeding twelve months.

Certificates of Occupancy may be gianted for a definite or
indefinite term, but in the case of non-natives the period 1s lumiled,
and their holdings may not exceed 1,200 acres if granted for agricul-
tuial purposes, or 2,500 if granted for graz1ng.">Thc alienation of
land to non-natives without the Goveinor’s permission 1s pro-
hibited. Very little land has, n fact, been alienated, and then only
in connection with the development of the tin fields, Nor are
Certificates of Occupancy normally 1ssued to natives, or rent
demanded from them.? Indeed all transactions in land between
natives, as well as the settlement of their disputes, are left to the
native authorities, though the decisions of the native courts are
subject to revision, and approval 1s also required for the transfer of
jand to a native who 1s not indigenous to the distiict.

defirutely declared to be ‘native lands’ and in any event, as the Privy Council
pomted out in the case cited above, a meie change of sovereignty 18 not to be
presumed as meant to distuih the 11ghts of private owners, As for the Govetnor's
consent, this 1s given automatically He 1s m fact bound to give 1t where lands aie
held in accotdance with native law and custom, since he s (by the Orcdinance)
bound to have regaid to native law and customy  This, incidentally, 1aises intetesting
possibilities, in view of the fact that native law and custom aice not static

L An important condition of agticultural and grazing leases granted to non-natives
mn Nigeria 1s that natives resident on the land do not become tenants of the lessee,
nor may any 1ent be changed to them. This 1s in stuking contiast to East Afiican
practice.

2 Lord Hailey has observed that although there have been few applications for
Cettidicates of Occupancy, and those mostly tn respect of wiban lands, ‘1t 1s clear
that in the northern emurates an exclusive night ot user, which has now lost most
of the aspects of a communal right, 18 being built up beneath the ultirnate right of
the Crown." (dnr dfrican Swnvey, p 854 ) But 1t has been no part of the Govern-
ment’s gencral policy regarding land in Northern Nigena to mntioduce an exclusive
right of user which did not exist before Lord Lugard has expressly stated that the
Government deliberately refiaimned from issumng Certificates of Occupancy to
natives and that the land law remams a dead letter as far as native occupiers were
concerned, See The Dual Mandate, p 292.
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It is of interest to recall that in 1912 a letter was addressed to
The Tumes by Messrs, E. D. More], Noel Buxton and Ramsay
MacDonald, inviting the Colonial Office to consider the extension
of the Northern Nigerian system to the Southern territoties of West
Africa, ‘with the threefold aim of legalizing the 11ghts of the natives
to the occupancy and use of the soil, pieventing the creation of
monopolies mn the soil’s produce whether natural or cultivated, and
reserving the value of the land and freedom of access to 1t for future
generations’.  In response to this letter the West Afiican Lands
Committee was appomted  This Committee never issued its
Report.! But the land legislation of Northern Nigeria has been used
as a model in many other regions of Aftica. For this reason a supple-
mentary Note is appended to this chapter, giving the pieamble and
some of the main provisions of the Northern Nigerian Ordinance
(The Land and Native Rights Ordinance-—Cap. 33), together with
the Regulations relating to Certificates of Occupancy, made under
Section 24 of the Ordinance.

B. The Native Systems of Tenue

It may now be of interest to give some account of the native
systems of tenure in (a) the Northern Provinces of Nigeria, and
(b) the Southern areas. In the Northern Provinces the general
principle governing the tenure of native lands 1s that title to land is
based on a communal usufructuary right, and whatever radical right
the chief may have in legal theory it does not amount in practice to
anything more than an administrative control over vacant lands in
the interests of the whole community. The chuef is bound to assign
land, when available, without renial chaige, to anyone who requires
it. Sometimes, however, the admimistration of vacant lands 1s
vested, not 1 the chief, but in the head of the kindred which first
settled in the area.

Indwiduals and families acquire rights by applying to the chief
(or 1n some cases to the head of the oldest family). These rights are
usufructuary., 'The grant may be in perpetuity, but the land is
inalienable. It may be let, but it may not be sold. It cannot be
reassigned to a stranger without the consent of the chief, who is also
authorised to demand the 1etuin of land which is in excess of a
grantee’s requircments The usufiuctuary grant confers rights over
all trees, stones and pools and wells on the land, but there may be
reservations 1n favour of the planters of trees and there may also be
rules that certain trees may not be destroyed without the permission
of the chuef.

In 1921 the present writer observed® that in crowded areus

18eep 197,
2 See The Noitheyn Tribes of Nwena, by C & Meek, Vol I, pp 277-80.
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applicants for land were inclined to offer, and chiefs to accept, more
than the modest presents which are normally given, not as rent, but
as an acknowledgment of the chief’s political authority, which
includes the authority to dispose of vacant lands In virtue of these
larger payments there was a giowing tendency for the occupier to
regard his farm as alienable property. The same might be said of
house property in the larger towns. Formerly the site was regarded
as the common property of the community, but this principle was
giving place to one of a proprietary character. Moreover, in the
fertile regions around Lake Chad land had long been bought and
sold, and among many of the pagan or non-Moslem tribes there
had been complete freedom of alienation to other members of the
tribe.  Viigin land might be occupied by anyone on his own
1nitiative, without reference to a chief or anyone else, and new occu-
ptets of old farms obtained permission to do so, not from the local
Native Authority, but from the former occupiers. Even among
some of the Moslem tribes when grantees of land emigrated, thewr
descendants, returning long afterwaids, might reclaim the land.

It is clear, therefore, that, in some areas at least, occupation con-
ferred moie than a mere usufructuary right. And this conception
would seem to have received some sanction from Moslem law; for
although the Maliki code does not regard a grant of land as con-
ferring absolute ownership, it does seem to consider that a chief
loses his rights for all time over lands which he has once conferred.
On the other hand, it is to be remembered that chiefs could, for a
sufficient (and often for an insufficient) 1eason, banish a man from
the community and confiscate his property 2 In many areas also of
Northern Nigeria 1t is clearly the rule that abandoned land teverts
to the community and that, if an emigrant returns home, he can
only resume his land if it happens to be vacant.

11 Schapera notes that in Bechuanaland the sale of huts 1s not sanctioned by
native law, and that the power of a chiet to move people without compensation
discoutages the building of good houses (Land Tenure in the Bechuanaland
Protectorate, p. 111 ) In the Yoruba Piovinces of Nigerta an evicted person may
usually take his house improvements with him. In manv areas (e.g the Ondo
Division) the fteedom to sell house property i the towns has led to an improvement
mn the standard of building. See H L. Waid Price, Land Tenure wn the Yoruba
Provmnces, Secs. 97 and 233

2 In Nigeria banishment did not necessaiily entail the confiscation of the culprit’s
land In ceitamn cases the Jand was allowed to pass to the heir But in others the
entire property of the famuly became forfeit, and their land was given to others.
In Bechuanaland, chiefs, even after the establishment of the British Piotectorate,
freely exercised thewr right of banishment, Proclamation No 1 of 1919, however,
made provision for appeal from the decisions of chiefs The Native Tribunals
Proclamation of 1934 also prolubits native courts fiom ordering a man to be
forcibly removed from his lands and residence. But the chuef 1s still entitled to
remove people from one part of his territory to another, or even banish them alto-
gether, provided that he does so 1 s administrative capacity and not as judge of
the Native Coutt. I. Schapera, op. cit., p. 100.
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The whole system of land-holding in Northern Nigeria indeed is
highly elastic. This was well demonstrated at the 1939 conference
of Chiefs, when certain land problems came up for discussion. The
Emir of Zaiia stated that in his Emirate the sale of farms was con-
trary to local custom. The Sultan of Sokoto, the recognized leader
of all the Muhammadans of Northern Nigeria, stated that, in his
Sultanate, sale was only permissible in certain areas, and he con-
sidered that it should not be permitted without the consent of the
Jocal Nattve Authority, and then only for exceptional reasons. In
the end the Council agreed that in cases where the Muhammadan
law of inheritance resulted in uneconomic subdivision, or insanitary
conditions, farms might be sold and the proceeds divided among the
legatees. In the following year (1940) the Conference also agreed
that the Muhammadan law of inheritance might be modified to the
extent of allowing local Native Authorities to determine the mini-
mum area into which any estate might be divisible.

The elasticity of the native rules regarding transactions in land is
implicitly recognized in the Regulations made under the Land and
Native Rights Ordinance. These stipulate that, subject to any
native law or custom to the contrary, an occupier may sell, transfer
or bequeath lus title to any other native of the district, with the
consent of the district headman and the approval of the head chief;
and that he may sell, transfer or bequeath his title to a stranger
native with the consent of the head chief and the approval of the
British Resident. These regulations may seem to give to district
headmen an excessive authority, but it is noteworthy that when a
district headman refuses to give his consent to a transfer there is a
right of appeal to a Native Court, and that when a head chief refuses
his consent an appeal lies to the Supreme Court.

It may be of interest now to give a brief description of the system
of tenure in one of the non-Moslem tribes of Northern Nigeria, and
for this purpose we may select the Jukun—a tribe distinguished by
the institution of ‘divine kingship’.l Among the Jukun all unoccu-
pied land is frec to any person to farm without reference to anyone—
not even the king. A farmer may occupy virgin land in the bush,
or he may farm on land which had formerly been farmed by some-
one else and subsequently abandoned. The only occasion on which
he asks permission to farm land formerly farmed by another is when
the abandoned farm includes the site of the other’s former house.
In this case the new farmer would ask the permission of the other,
or of his descendants, for the religious reason that the spot is sacred
to the pievious owner, as it contains the graves, or as the Jukun

1 The king 1s regarded as the source of the soil's fertility and its spiritual owner.
Cf. The Ila-Speaking Peoples of N. Rhodesia, by E. W. Smuth and A. M. Dale, Vol. I,
p. 388, Also Land, Labour and Diet in N, Rhodesia, by Audrey I Richards, p. 249,

12
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would expicss 11, the ‘umbalical cords' of the former owner’s fore-
fathers.

In the larger willages, ‘wards’ or subsections of the village may
agiee to farm each in a certan direction, but therc 1s at present no
hard-and-fast 1ule. Membeis of the same household, however,
generally endeavour to farm 1n one locality, When a farmer decides
to take up a piece of virgin land he stakes his claim by raising one
or two mounds round the chesen site and by cutting down a few
trees. If he has a number of fizends in the ward he will go to them
and point out the advantages of the new locality, in order 1o 1nduce
some of them to lake up adjomning land. This 13 done with the
object of co-operation against farm pests. But there i1s no general
collectivism as 1egards the woiking of farms. A farmei may work
his farm with the help of a younger brother or son; but normally
evely mariied man has a farm of his own. There is, however, a
definite system of co-operation among {armers at certain periods of
the agricultural year Farmers also obtain the help of relatives and
friends for the preliminary work of clearing the new {arm of giass,
cutuing down tiees and digging up roots. It 1s hardly necessary to
add that this system of tenure is designed to meet the needs of
subsistence agiiculture and that among the Jukun there is no plan-
tation cultvation such as 1s found mn the cocoa regions further
south.! Nor 1s there any pressure of population on the land.?

Within the limits of a single tribe there may be several systems of
tenure. Thisis well illustrated among the Nupe of Northern Nigeria
where, for historical and economaic reasons, there are striking differ-
ences between the tenures of the groups East and West of the
Kaduna River * On the Eastern side, owing to the dominance of the
Fulani system of State government, land-holding assumes many
complex forms and there are many methods of transfer, reflecting
the attempts of the people to counteract the pressure on the land.
But even 1n areas where there is no pressuie there may still be keen
competition for small pockets of rich lands, like the groves known
as ‘kurmi’, which are a characteristic feature of Northern Nigeria.
Land may be acquired in the ordinary way by a man as a member,
or an adopted member, of a land-owning family: or an applicant
may obtain from the village head a free grant of virgin forest or of

1 Among the Yoruba of S. Nigeua the mtroduction of cocoa cultivation, and
consequently of laige sums of money, has ;n manv arcas put a stop to the co-
operative system of free labour Those who formerly contributed free labour in
their own persons now prefer to send money contributions by which hired Jabouiers
mav be unployed as proves. See W R Bascom, ‘ The Sociological Role of the
Yoruba Cult-Ciroup’ m The Ameican Anthiopologist, Vol 46, No 1, Pait I1, p. 63,

2 Further details of the Juhun system of farmung will be found mm C. K Meek's
A Sudanese Kingdom, Chapter X, fiom which this account 1s taken,

® For these details 1tegarding the Nupe the writer 15 indebted to Dr, S. F Nadel’s
recent woik, 1 Black Byzamtuun, pp. 180-z01.
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land formerly cultivated but now no longer required by its former
occupant! or he may obtain a grant or lease by an arrangement
which recognizes the new money value of land, though generally
speaking 1n Nupe-land there is as yet no commercial utihzation of
land. Many, however, hold land as clients of wealthy men, to whom
they make annual gifts of produce,* and others have obtained grants
direct from the Etsu or King, in return for political services ren-
dered Much of the Cis-Kaduna teriitory is held, through the
hierarchy of a feudal nobility, from one or other of the three royal
houses of Nupe-land. Then there are also royal estates, 'These can
he claimed only by the titled heads of the dynasties. They are
absolutely owned and not simply admunistered On each of these
estates there 1s a small hamlet wheie in foimer times the 1 oyal slaves
lived and worked—pioviding the king with produce; the king mn
turn providing the slaves with food and clothing and a plot of land
for their own usc. Nowadays, the position of these slaves has been
assinulated to that of clients who ounly pay an annual tithe 2

Then again, land may be boitrowed for a limited petiod, gencrally
three 1o five yeais, as a means of relieving a temporary shortage
Landowners with sufficient land are always ready to help others less
fortunate In the Trans-Kaduna 1egion the boriower pays a fixed
rent? in kind, consisting of a bundle of corn  In Cis-Kaduna he pays
cash down—anything from eightpence to six shillings per acre,
according to the quality of the soil—plus an annual bundle of corn.
But labour-service may replace the cash payments. When the
grantor dies the grantee may go on working the land, as though it
were his own. But one day the giantor's heir may reclaim the land,
Nevertheless, if the grantor allows ‘rent’ {sic] to lapse without calling
in the lease, it is assumed that he has abandoned his 1ights. In other
words an occupier may establish 1ights by piescription T'hus is
supposed to be contiary to native law, but (as has alieady been re-
matked) long occupation does in fact constitute a very strong claim,
and Dr Nadel quotes a land case m 1935 in which the Emir declared
that “We do not agree that a man should be evicted from the place
which he has been working for a long time’.* It appeais also to be a
rule among the Nupe that the period of time during which the land
of emigrants continues to be 1ecognized as theirs is limited 1o three
years, After that time the chief may reapportion the land.

In most districts of Nupe-land the local chicef has special 11ghts
over certain classes of economic tiees, whether they ate growmg on

1 These gifts are voluntary and would not be enforced in any Native Count

2 But Dr Nadel states that the demands of the different Emuis have vaued, and
that one recently demanded as much ag one-third of the annual produce

4 ‘Rent’ s hardly the nght woid here. The gift of corn 15 («) a tohen of gratitude,

and (b) an acknowledgement that the oceupier 15 not the owner.
10p eat., p. 191,
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communal or on private land. Sometimes family heads exercise
restricted 1ights to ‘chiefs’ trees’ growing on their land, paymg two-
fifths of the ciop to the chief and keeping the rest. But sometimes
the chief may grant the full posscsston over these trees as a separate
right Recently the Government of Nigeria purchased one of the
royal estates from the Emir of Bida, but although the land became
Crown land the Emir has not parted with his rights over the {ruit
trees growing on the land

Dr. Nadel makes some 1nteresting genetal remarks on the land
policy in Northern Nigeria He obseives that while there has been
a general levelling up of the rights of the peasants, the upper classes
complan that theirs have been levelled down to those of the
peasants. LEven the position of the peasants and ciaftsmen has not
mmproved to the extent of enabling them to accumulate reserves and
inctease their resources to any considerable extent The introduc-
tion of commercial ciops, the cultivation of which 1s officially
encouraged, may scem to point the way to economic betterment,
yet the mnsecurity of these new resources may defeat their own
ends.

A more recent attempt to improve the lot of farmers has been the
introduction of mixed farming—a policy designed to transform the
whole of Northern Nigeria into arable land cultivated on Western
lines, on a basis of mndividual holdings. The two acres per head,
which have hitheito been the average amount of land worked by a
single individual, would become extiended to twelve acres and ulti-
mately to twenty. The manure gammed fiom the draught cattle
would obviate the need for shifting cultivation and would allow the
almost unlimited cultivation of the same area of land.

But under this scheme, also, there are obvious dangers, since a
single individual would be able to take over the whole of the hold-
ings of the family group. The other members of the group would
etther have to acquire new land or else give up farming altogether,
"The projected increase in holdings would lead to an acute shortage
of land and consequently to acute competition for 1ts possession
The increased agricultural production, moieover, of which half
would be for internal consumption, would lower the price of food
ciops all over the country, so that the small farmer who relies on
food crops more than on commercial crops, would be compelled to
sell hus produce at prices mnsuflicient to enable hum to maintain his
labour costs and meet the Government tax. Dr. Nadel considers
that these dangers might be met by slowing up the process of trans-
forming the agricultural system, until there was a corresponding
transformation of the labour organization, the increase in the cost
of the means of production being met by widening the basis of the
co-operative unit. Co-operative societies, which would buy the new
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means of production from common funds, and would jomtly own
ploughs and cattle, would enable the poorer peasants to profit {from
the technical improvements A co-operative society which would
include all the owners of adjacent ficlds would be able to utilize
ploughing to the gieatest advantage, without mcuiiing the danger of
large-scale land exchange.?

In this connection it 1s intcresting to note that a number of the
Native Authorities in Northern Nigeiia have intioduced schemes
whereby farmers may obtan small loans on easy teims to meet
the imtual outlay on cattle and implements. Moreover, various
experiments have been made in land scttlement One of these has
recently been described by Mr. C. B. Taylor 1n the 1ssue of Zropical
Agricultwie for Apul 1943.% The Government of Nigeria has
acquired an estate at Dandawa fiom the Empire Cotton Growing
Corporation and here suitable settlers are, on an mitial payment of
thirty shillings, given a cleared fiftcen acre holding, a compound
consisting of two round houses and a cattle pen, fou1 cattle and a
plough. The cost of clearing the land and erecting the buildings is
about £25, but this amount 1s not debited to the faimer since he is
required by the Government to grow eight or nime acres of cotton
annually. But the farmer must pay to the local Native Administra-
tion the value of the cattle and implements, as well as an interest
charge of 59 on annual outstanding balances. In this way he 1s
insured against cattle losses He has complete security of tenure,
provided he continues to farm satisfactonly. Settlers sell their crops
and fat caitle to the fund, and n return are ssued with cattle,
implements, spare parts, seed, cash (if mn credit) and even clothes.
At present the Government is making no charge for the amenities
provided, which in time will probably imnclude a school and a medical
clinic It s claimed that the scheme 1s economically sound, but this
claim would appear to be premature

In the Kano Emitate of Noithein Nigeiia there 1s a remarkable
form of tenure under which the annual taxes of the Governmentare
assessed on the farm 1ather than on the farmer 3 Here, 1n a densely
populated 1egion (430 to the sq mule over an area of 488 sq. mules)
the soil 1s relatively poor and theie is no room for the normal system
of shifting cultivation. Extensive use 1s made of manure, and, with
an elaborate system of inteisowing and rotation, the farmer is able
to crop the same plots year after year with little fallowing

Formerly grants of lands were made to families by the Emir The
land could not be permanently alienated, but the right to cultivate

L A Black Byzantimt, p 360,

! Reprinted trom Farm and Forest,

3 This deseription 1s taken from an artticle Land Swrvey it Kany Emnate, by
D. ¥ II. MacBude m the Journal of the Royal African Souety, April 1938,
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might be assigned with or without consideration for any peiiod, or
pledged as sccurity for a loan. The person to whom it was assigned
was not allowed to erect any permanent buildings, lest this should
prejudice the teversion of the land to the original holder. The sale
of land was forbidden, and if the Emir heard of any case of sale he
would direct the seller to refund the money paid and allow the buyer
to temain in possession At the present time, however, the negoti-
ability of user 1s fully 1ecognized and the assignment of thus right
for an unlunited period 1s hardly to be distinguished from outright
sale  Captain MacBride observes that, with a rising population,
freedom for such tiansactions 1s impottant as a check on the disrup-
tion of plots by mnheritance, and that 1ecords over ten years indicate
that subdivisions have been counterbalanced by mergers, so that
there has been no seitous diminution m the size of holdings, which
appear to avelage some thiee or four acres

Prior to the Bmtish occupation of Kano in 1903, the Fulani
government imposed a farm tax which was additional to the
Muhammadan tithe on harvested grain and on cattle It consisted
of a basic assessment on cultivated land, plus a surtax on crops
other than cereals ! The basic rate was about smxpence an acre.
The assessment was made by a commussion consisting of the Emir’s
representative, the fiefholder’s bailiff and the village head. It was
recorded on rosaries, and after one-third of the tax had been paid to
the village head the balance was divided between the fief-holder and
the Emir

The British Government decided to continue this system and in
1909 mtroduced a method of measurement known as ‘Taki’ o1
pacing. The farm was treated as a trapezoid, the surveyor selecting
the two approximately parallel straight lines which most justly
expressed the relative sectors of the actual boundary; these were
paced, and half the sum of their lengths, multiplied by the length of
their common perpendicular, was taken as the area of the farm. In
case of doubt two perpendiculars set at extremes of the shorter
patallel were paced and half the sum of the lengths was taken as the
second factor. There was no plotting, the atea beimng calculated
direct from the surveyor’s figures. The advantages of the ‘Takd
system ol survey were 1its cxtreme simplicity, nerther instiuments
nor highly tiamned staff being needed. The drawbacks were the
liability to error, the absence of checks, and the opportunities for
dishonesty on the pait of the field staff

In 1914 a survey school was opened, and in 1916 a simple form
of cadastral survey of several village areas was begun. The method

! Lord Lupard’s statements 1 The Dual Mandate (pp 29.4 and 300) that ‘tentals
are opposed to nanve law' and ‘no land 1ent 1s demanded, as betng contrary to
d +
native custom’y whale generally true, r1equire qualification as regards the Xano area.
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followed was to traversc the outer boundary with compass and steel
tape; the component units weie then determined by interiot
traverses running between previously fixed points maiked by metal
beacons. This framework was plotted to a scale of 1/12,500 and
sections of suitable size were enlarged to a scale of 1/2500 on
scparate sheets of squared paper These weie subdivided by further
traverses into blocks suitable for detailed work, which were sketched
mto a field book The surveyor then obsetved the farm boundarics
with rcference to these sketches, the iesults were plotted on the
large~scale plans and the arcas obtamed by planimetet.

In 1921 the Government Surveys had connected a base near
Kano City with their mawn tiiangulation, and thereafter the fixed
pomnts used 1n the farm smvey were tied to this by means of
theodolite triangulation and traverses. At the piesent tume the
system of farm survey and measurement is substantially the same as
that introduced 1n 1916, but theodolite 1s 1eplacing compass for the
initial traveise of the village boundary, chain is used instcad of steel
tape, and all piimary woik 1s tied to topographical beacons. The
survey is a Native Administration department and the stafl (in 1¢38)
consisted of thity-two surveyors, twenty-five draughtsmen and six
compuatators As 1t 18 economucally practicable only 1n the densely
populated areas where mtensive culttvation is practised and bound-
aries are relatively stable, 1t is not likely to be extended beyond an
area of about 2000 sq. miles round Kano city, that 1s to say about
one-sixth of the Kano Emuate. In this area the Revenue Survey
system 1s held to be preferable to the village income tax system
which obtains in the rest of Nigeria The farmer’s tax liability is
clearly defined and he can limit it by decreasing his holding. Nor
are his efforts to tmprove his land penalised, as they may be under
the income tax system. 1he land assessment system 1s, moreover,
the one to which he has been accustomed ftom time immemotial.

Coming now to the Southern regions of Nigeria, there are -
portant studies on land tenure among the Yoiuba by Mr. H. L.
Ward Price,? an Administiative Officer of great expertence, among
the Yako by Piofessor Daryll Torde,? and among the Ibo by Miss
Margaret Gicen® and D1, J S. Harris. 4

Among the Vako, Professor Foide found that each patrilineal kin
group has collective tights to (¢) a delimited dwelling atea in the
village, and (b) a number of tracts of farming land. But it is on the
basis of wards, or subsections of a village, that the village tertitory

1 Land Temure wn the Yoruba Provences (1932)  (Government Publication.)

2 Land and Labow wn a Cross River Villuge, by C. Daryll Forde (Gengraphical
Jowrnal, July 1037)

2 Land Tenwre it an Iho Tllage, M M. Gieen (1941) (Perev Lund, Humphrics
& Co, Ltd )

4 See footnote 2 overpage
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is primarily divided. Within the wards, the lands of the kin groups
may be considerably intermingled.

"The control of the land by men of a particular kin group is subject
to slow but continual change by pracesses of piecemeal accumula-
tion or abandonment. Over each area used by a clan there is an
clder who 1s expected to know the established rights of all ind;-
viduals of his clan, to mediate in any disputes between these
individuals, and to act as spokesman in disputes with other clans.

The kinship basis of tenure does not, however, completely cir-
cumscribe the farming rights of the individual. Individuals, or
small groups of relatives, of one clan may be given farming sites on
the lands of another clan Or temporary rights may be given. This
occurs when a man’s own clan is short of land. The petitioner for
rights must accompany his request with the gift, to the land admini-
strator of the other clan, of a gourd of palm-wine. Great importance
is attached to this formal recognition of the other clan’s rights.?

Within the clan itself there is marked individualism; and except
on ceremonial occasions few effecirve demands can be made on the
individual for the benefit of the clan, outside his own particular
lineage or extended-family. The farms are held by adult men
individually and most men of middle age have well established rights
to perhaps half a dozen sets of plots.

Among the Ozuitem Ibo? the component lineages (or extended-
families) of a clan hold tracts of land, often several each, which are
regularly cultivated, after intervals of fallow which vary from four
to sixteen years. After each fallow period the farming plots are
shared out afresh, in order of seniority.

The largest land-owning unit 15 vsually a lineage of some twenty
to thirty men, but land may also be held in common by smaller
groups of close kin, such as a group of brothers who have inherited
the land from their father, or a group of brothers and cousins who
have mberited 1t from their common grandfather. In this class of
land the usufruct 1s permanently assigned to single individuals, but
the commonalty of the land is preserved by the fact (@) that none of
the land may be alienated without the collective assent of all the
members of the family group, and (b) there may be a re-allocation
of the land as a whole on the death of any member.,

3 Grantees of the usufruct of land are generally in Nigeria expected to give gifts
in lund at harvest to the grantot. These gifts ate not equivalent to tent, but are a
remunder that the occupier is not the owner. To withhold them would be tanta-
mount to claimimng the land, and the grantor would be entitled to evict the grantee,
gwing him time only to teap his crops. All over Africa the ‘borrowing’ of land 18
common. Even a chief may be driven to borrow land from one of his subjects and
be obliged to present the owner at harvest with a portion of his crop See e g,
Land, Labour and Diet in Northerrn Rhodesia, by Audtey 1. Richards, p 247.

* This information 1s based on unpublished studies by Dr. J S, Harris of

Columbm University. See aiso his Papers on the Economic Aspect of Lafe among the
Ozt Ibo pubhished 1n Aprica, January, 1943.
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Individual rights have been acquired in the past when individual
household heads have, on their own initiative, made clearings in
virgin forest But at the piesent time most individual rights have
been acquired by purchase or in return for a loan ¥ Purchase is
frankly recognized, and the purchase price is normally twice the
amount of that which would be received if the land were merely
pledged. In 1938 plots capable of growing 2,000 yams? were being
pledged for 30/-; if they were sold outright the price was £3. It
is not quite clear from the data whether the sales are in fact outright
sales or merely conditional, i e. whether, if the purchase price were
repaid, the land could be reclaimed. Inany case the sale of land is
still regarded with some disfavour and only resorted to in order to
meet urgent needs, such as the provision of a bride-price, funeral
feast, a court fine or a biibe. Land 1s not sold mn order to obtain
liquid capital for other economic needs

The pledging of land, on the other hand, is a custom long estab-
lished among the South-Eastern Ibo. Rights to pledged land are
inherited, as are any other 1ights, but pledged land may be repledged
to a third person, and so on  If pledged land is not redeemed by the
third generation the rights of the pledgor’s descendants cannot
usually be substantiated.? And thus pledged land is continually
passing out of the category of individual land into that of iineage
land.

While sales and pledge effect permanent or long-term transfers
of control over land, transfers for shoiter periods are effected by
temporary leases. Between members of the same hamlet the rent
may be half of that demanded from outsiders, and may not even be
specified but may be paid in kind at harvest. Many rent their lands
in order to meet temporary cash requirements, and land 1s often
improvidently used for this purpose when 1t should be lying fallow.

Women have no direct rights over land, but wives are entitled to
the usufruct of land for their personal crops. A woman may secure
a measure of control over land by providing (through a male proxy)
money for the purchase of land or for acquiring it i return for a
loan. Women, also, may rent land, directly or indirectly. Land held
by a woman passes on her death into the control of her husband, as
trustee for her children.*

1 This means that cultivators can extend their holdings outside the domnant
system of kinshup mights. A single mdividual may n fact have rights in several
group-holding units

2 In Southern Nigerta the normal method of measuring land 15 to calculate the
numbe: of yam heaps 1t can contain

3 Dr, Haruis adds that i anv case the Native Courts generally hold that the right-
ful occupiers are those who have bexn m occupation for a generation or more, The
writer considers this statement too sweeping.

4 Mr, Ward Price observes that among the Yoruba it 1s unusual to give women
grants of land, but 1f a woman 15 well off and able to build and cultvate, she may
be given land like o man, Land Lenure wn the Yoruba Provinces, Section 99, Among
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The effect of all of these regulations among the Ozuitern Ibo is
that the reversion of group holdings into commonalty for redis-
tribution after three or four generations tends to 1estore equality of
distribution within lineages, while arrangements for renting and
pledging land also compensate for inequalities. But a large land
inheritance confers a permancnt benefit on a lineage or village,
which receives fees or the use of cash for surplus lands offered for
1ent or 1n pledge. The sale of land tends to alter the proportion of
ancestral land held, as between the lineages and their subdivisions,
the thrifty accumulating land at the cxpensc of the spendthiift and
litigious  The failure to redeem pledged land has the same effect
Aliogether, the variety of the means of obtaining the usufruct of
land, whether for a single season, for life, or until the land is
redeemed, ensures a sufficiency of land for every grown-up male,
provided he has the support of lus kinsmen to meet pledge or rental
charges. Through the pledging, tenting and granting of land to
neighbours and stiangers, picssuie of population at any point can
be considerably 1elieved

In the Yoruba Piovinces of Nigena the native system of tenure
has mm many areas been transformed, paitly as a result of the intru-
sion of English ideas of real property, but principally because of the
development of the cocoa industry. The following account is based
on the report submitted to the Nigerian Government in 1932 by
Mr. H. L. Ward Price—a report which must be considered one of
the most authoritative documents dealing with tenure conditions 1n
the Colonies

In the district of Ife (Oyo Province) no services or payments of
any kind are exacted by chiefs on account of holding land.? Such
gifts as are rendered to the Oba are given as an acknowledgment of
his administrative authority and not as the owner of the land. There
is a Yoruba proverb that ‘the king has power over persons but not
over land’. If strangers are allowed to occupy land, that land
becomes their famuly property in perpetuity Even if the land
granted is not being fully used, there may be difficulty 1n recovering
it for the community, since the 1ules on this point are extremely
vague,?

All land used, or available, for growing food crops, however
appottioned out, remains the collective property of the family. But

the Flpeya of SE Nigeria, accotding to My, G 1, Jones, the men do no farmung
at all, beyond clearng the land for their wives The men concentrate on hunting
and the production of palm-oil.

*When a person appiopriates unclaimed land he reports the fact to the Oba,
not becauve he regards the land as the Oba’s, but 1ather to advertise the fact that
the land 15 henceforth his.

2 5ee section o of the Report. But i section 88 1t is said that the head chief

has ne right to 1ecover and re-allucate land granted to a farly, even if 1t 1s not being
fully used,
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the collective spirit is stronger in some {families than in others, and
at the present time the tendency 1s to regard each allocation of land
to individual members as a permanent settlement No one, how-
evel, may give away his share without the consent of the whole
family, though any one may allow a tenant to occupy temporarily
part of his holding for the purpose of growing food crops

The presence of economic trees, and the particular species to
which they belong, affect the system of tenure and of tiansfer Thus,
if the trees are cocoa and kola trees, the land becomes completely
identified with the trees, as both these types of trees are planted so
closcly together that it would be impossible to sepaiate the land
from the trees.? But between palm tices theie 1s often sufficient
space to grow food crops and therefore palms may be inherited
apart from the land on which they grow. Again, the cultivation of
cocoa trees 1equures a particular type of soil, and on this account a
cocoa-grower may own groups of trees in different localities

When the head of a family dies, his successor may appropiiate for
his own use the major part of the deceased’s cocoa trees But, if he
is already well-provided, he may be content with a small share, out
of which he may give some to his full brothers and sisters He may
not, however, 1e-allocate trees formerly appoitioned. The remainder
of the trees are divided equally between each bianch of the
deceased’s family—into the same number of parts as there are
wives with children Each branch then re-divides 1ts share among
the children. The share of the first-born son may be larger than
that of the others. The widows of the deceased are not given any
trees, but they are given pecumiary help from their proceeds. All
these provisions illustrate the interplay of inheritance and land
tenure It is said, also, that nowadays some heads of extended
families or lineages use unallocated Jand of the lineage for planting
cocoa irees on thewr own account, and that the mheritance of this
land 1s restiicted to the children of the deceased. In tlus way tracts
of lineage land pass into mdividual ownership 2

Mr. Waid Price gives some interesting examples of the ceremony
which usually accompanics a grant of land. Gin, and various viands,

! Compare Zansibar, p 72

¢ On this pomt the Governor (Str Donald Cameron) munuted that when the head
of the family plants common famuly lund with economic ciops the children should
not nherit 1t as 1f 1t were paicclled land, and any such claims should be stoutly
1esisted on the revision of Native Court proceedings It may be obsers ed, however
that everything would depend on creumstances, ¢ g the natute of the agreement
made with the members of the family when the head was authonzed to plant
economic ctops, and so on  Sir Donald elsewhere admuts that in many regions of
Southern Nigeria (e g among the Ibo and LEfik) the tamuly system of holding land
1s proving a seitous impediment to progress, since no one will plant economue crops
unless he can get a shate of land for his own exclusive use. In this connection local
Development Commuttees have 1ecently (1945) been conswdering the possibiity of
introducing palm plantation systems on the basis of indhvidual or vitlage ownership,
with a view to obtamning more and better o1l with the help of machinery

a



162 LAND LAW AND CUSTOM IN THE COLONIES

brought by the grantee, are consumed together by the parties and
the witnesses to the transaction. The grantee also splits some kola
nuts and offers them to the grantor. Petitions are offered to the
ancestors and spirits for the peaceful occupation of the land and for
its fertility. Before this ceremony the conditions of the grant,
whether temporary or permanent, and whether economic trees may
or may not be planted, have been determined, and the parties,
accompanied by the witnesses, have also visited the land and made
a careful note of the boundaries

In some patts of Yoruba-land, when land is conveyed outright,
a meeting is airanged on the site and is attended by representatives
of the Oba, of the Ogbont Society, and of the townspeople
general. Kola nuts, palm-o1l and cowrie shells are placed m a pot
which is covered and fixed firmly on the ground. Close to this spot
four species of tiees are then planted, a sheep is killed, kola nuts are
split and exchanged, and petitions are offered for the peaceful and
prosperous occupation of the land The 1cligious rites are in honour
of Orisha Oko, the farm god, and the whole ceremony seals the
conveyance.

Among the Yoruba generally, as indeed among all the peoples of
Nigeria, there is a religious attitude towards arable land, which s
regarded as the gift of Providence. Land which produces food 1s
something sacred, which should not be bought and sold like some
chattel, but kept intact for succeeding generations. The same feel-
ing is not felt towards town land, or land which 1s used for the
production of commercial crops. Thus, in the towns, land 1s
commonly bought and sold And whereas, formerly, forest land
could be obtaned for nothing, it 1s now being eagerly sought for
cocoa cultivation n retutn for money payments, either in the form
of rent or outright purchase.?

In 1903 a notice was published by the Bale and Council of
Ibadan, and countersigned by the British Commissioner, to the
eftect that all land 1n the town of Ibadan was vested in the chiefs
Such land could not, however, be alienated from the native owners,
though it mught be leased for a term of years on payment of a fair
annual rent. But leases could only be issued by the Bale and
Council, to whom the rent would be payable. Mr. Ward Price
observes that this declaration, which still had effect at the time of
his enquiry, was contrary to natwve custom, and he adds elsewhere
that, although the Bale and Council are entitled under native law
to make declarations stating or modifying native law, they are
only entitled to do so if the declaration is in agieement with public

1 Mr Ward Price gives an mstance of two land-owning hineages giving grants of
the sarae tract of forest to different people, with the result that disputes, false claims

and evietion have been gomng on for vears, involving hundreds of cocoa cultivators
and creating much factional 1ll-feeling 1n the city of Ibadan (Sec 198).
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opinion and practice They are not entitled to demand rent for
land held in private ownetship

In 1918 a Native Court Rule was promulgated in Tbadan, to the
effect that strangeis who occupy communal land should obtain a
lease of such land from the Court, with the approval of the British
Resident. This rule was issued with the authority of the Governor-
General, and communal land was defined as ‘any land the occupa-
tion of which 1s, under native law and custom, controlled by the
head of a native community’. Mr. Ward Price gave instances to
show that the rule had been musapplied to land held in piivate
ownership, and added that there was no longer any communal land
at Ibadan.

In some parts of Yorubaland presents to Chiefs on account of
grants of land have been discontinued, but in others the present may
be so substantial as to raise the presumption that the Jand has been
bought outright. Aninstance is quoted of a man paying to the Chiefs
of Ijebu-Ode £16 for a piece of land, on which he proceeded to
build a house. The man subsequently got into debt and by an order
of the Provincial Court the house and the land on which 1t stood
were sold. This case raised a good deal of discussion. Whether or
not the Court was entitled to order the sale of the land depended
no doubt on the nature of the agreement originally concluded with
the Chiefs, But the case illustrates the difficulties of the present
fluid state of the land law This 1s further emphasised by many
examples of inconsistent decisions in the Native Courts.! The data
obtamned by Mr. Ward Price for the Ijebu-Remo area are conflicting
—due partly, no doubt, to the proximity of this area to Lagos
Colony? and the influence of Enghsh law. Cases have occurred
there of land being sold under writs of ¥z. fa. emanating from the
Supreme Court and executed by the local Native Courts In one of
these cases an interpleader was entered that the land was family land
and could not therefore be sold. The Couit then ordered that the
house butlt on the land should be sold, as that was purely private
propetty But no one would buy the house, owing to the uncer-
tainty of the family’s claims over the site. This is another example
of the uncertain character of the nauve land law 1n the more pro-
gressive areas 3

1'There 1s, for example, great uncertainty as to the catent of an indivicdual’s rights
over his family allotment, If he Jets out a portion does the rent go to himselt or to
the family group? Mi Ward Price cites a case where the Native Court declated
that 1t was contrary to native law fou a famuly to divide 1ts land. Yet the same court
1n another case declared that a man nught sell his allotment, provided he obtamed
the consent of the other members of the tamily,

3 Part of the Ijebu-Remo area was formetly included 1n the Colony of Lagos

3 All over Yorubaland land-holders attempt to obtan gieater security by nieans
of written agreements diawn up by ignorant letter writers. These documents
often purport to be signed by persons who subsequently deny all knowledge of therwr
contents. (See Mr., Ward Price’s Report, Sces 20z, 210 and 257.)
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Mr. Ward Price states (para.,334) that in the Ife and Oyo
Davisions of Oyo Province no sales of land have been discovered,
despite the amount of cocoa planted in the Ife and Ilesha distucts
and despite the better-class houses that have been built there. It s
hardly ctedible, however, that sales have not i fact occurted, In
Benin the owner of permanent ctops has complete freedom to sell
them to any other native of the district. In Abeokuta and its neigh-
bourhood sales of land have been common for the last seventy yeats
or more DBy 1928 the right to alienate had become so generally
recognized that sales of farm land were regularly advertised, and as
many as one hundied auctions have been held in a single year.?
In 1933 Mr. Ward Price reported that there was always good cocoa
land for sale 1n the Southern 1egions of Abeokuta division, and that
on the borders of the Colony the normal price for an acre of cocoa
land was {3 and two bottles of gin.

Many interesting problems of land have arisen at various times
in the Province of Abeokuta In 1903 Sir William Macgiegor pet-
suaded the Egba United Government to limit the sale of land to
transactions between Egbas, and i due course an Order-in-Councif
was promulgated to the cflect that ‘1t shall not be lawful for any
person seised of land within the territories of Egbaland to sell,
mortgage, assign or in any way encumber the whole or any part of
such land to any person who shall not be a native of Egbaland, and
any sale, mortgage, assignment or encumbrance made contrary to
this provision shall be absolutely null and void’. 'T'he Order also
made 1t illegal to give a lease of property to a non-native without
the consent of the Alake-m-Council. In 1933 Mr. Ward Price
stated that, although this Order had been strictly administered,
there had nevertheless been numerous sales to non-Egbas, since the
definition of the term ‘non-Egba’ had not proved watertight.?

In 1922 an nfluential group of natives of Abeokuta protested to
the Alake and Council against the practice of dismantling roofs and
removing other materials from houses in order to satisfy judgement
debts, and they made a formal demand that everyone in Egbaland—
individuals, families and larger social groups—should be given the
facility of obtaining a written title to their property. They should
also be given the freedom to mortgage, lease, or sell their properties
as they pleased.

The Alake and Council, in forwarding this petition, recom-
mended that, in view of the large amounts invested in houses and
stores, the law forbidding sale, mortgage or lease to non-Egbas
should be relaxed 1n Abeokuta town, but they did not recommend
that the same right should be conceded outside the town. They felt

L An dfrican Survey, p. 854.
® Land Tenure in the Yoruba Provinees, Section 251.
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it to be a sacred duty to protect family property and communal
lIand, and unless the existing safeguards were mantained whole
farmuly properties would soon pass into the hands of Luropean
capitalists, and their people become landless or labourers on faims,
which had once been ancestral possessions,

Sir Hugh Clifford, the Governor, supported these views, observ-
ing that a progiessive trading community naturally demanded the
right to raise money, when necessary, on what was for them thewr
capital investments If 1t could be shown that a piopeity was the
personal property of an individual 1t would be arbitrary to preclude
hum from raising money upon it by mortgage fiom the safest, most
cconornical and most reliable quaiter, namely a European Bank.
To prevent a prudent man fiom enteiing into legitimate financial
transactions upon which the safety and expansion of his business
might depend would be an unwarianted mteiference with freedom.

"The argument of the Governor that anyone who held land (e.g a
cocoa plantation) as his personal property should be allowed to deal
with 1t as he liked, went beyond the recommendation of the Alake
and hus Council, who were opposed (apparently) to free dealings in
any kind of agricultural land.! 'The Lieutenant-Governor of the
Southern Provinces also pointed out, as regards town land, that if
the right to foreclose were conceded then European firms who
exercised it would violate Section 3 (a) of the Native Lands
Acquisition Ordinance, unless the agieement or mortgage had
recetved the special approval of the Governor. If freedom of fore-
closure were allowed, the Banks, although they would give the
natives the fairest loan terms, would obtain land rights of a freehold
character,

In the end the Secretary of State agreed (in 1925) that while no
agricultural land 1n the Egba Division should be sold, leased or
mortgaged, the mortgaging of crops should be allowed. But no
land included in a compound (apart {rom that on which the house
stands) might be mortgaged Within the confines of Abeokuta,
however, house property might be morigaged, but in the event of
foreclosure only Egbas would be allowed to buy. Ivery mortgage
or sale should be made subject to the condition that the Alake and
Council, with the Biitish Resident, should be satisfied that the

1 Lord Lugatd had alieady laid 1t down that ‘If a natrve cultivator sells or mort-
gages lus peimanent improvements, e.g. a plantation of cocoa trees, to an ahen
(which for practical purposes involves the transfur of the land) the transaction
should 1equite the sanction of the Governot equally with @ sale of the land, and a
definite peitod for the dutation ot the transaction should be fised It the purchaser
o1 mortgagor has the sole use of the land the nght ot the native rulea to demand
a ground rent should be recognized * (See The Dual Mandate, p. 307.) In another
passage he states that 1t should be the duty of Government to withhold from
native chiefs the power of allowing sales to persons not subject to their jurisdiction,
and to enact that mortgages and sales of permanent unprovements to such persons
should have no legal recognition ’
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seller or mortgagor was the real owner of the property. It would be
advisable also that a small Registration Office should be established
at Akeokuta, so that transfers (past and future) could be recorded.!

In 1933, the Governor, Sir Donald Cameron, in commenting on
Mr. Ward Price’s Report, observed that a man who cleared new
land for himself, or acquired land by purchase, was free to sell it
and could devise it to any other native of Nigeria under English law
which was of general application in Nigeria, if he pleased, instead of
under native law and custom.? The suggestion that an Egba should
only be allowed to sell to an Egba would not be effective unless
special legislation wete introduced to the effect that, without excep-
tion, all land should be devised in accoidance with native law and
custom—an impossible pioposition in Nigeria n the twentieth
century. Natives should be allowed to deal freely with all their
land, farming or non-farming, provided that on no account should
farmmg land become attachable for debt. Crops, however, might
be mortgaged. He would also allow natives to mortgage non-
farmung land to aliens, but enly on the condition that if the mort-
gagee had to foreclose he would receive (whatever the title of the
mortgagor might be—leasehold or other) no more than a lease for a
reasonable term, just as he would receive a lease (with the approval
of the Governor) under the Native Lands Acquisition Ordinance.
Natives should not be allowed to mortgage farming land to aliens,
and, as indicated above in the case of transactions between natives,
farming land should not be attachable for debt. Non-farming land
attached for debt and disposed of to an alien should also be the
subject of a lease,

Some of these recommendations would have required new legis-
lation and Sir Donald Cameron prepared a Bill for an Ordinance to
empower the Governor-in-Council to impose certain restrictions on
the alienation of land 1n the Yoruba Provinces. But the framing of

1The Alake and Counul passed some rules 1n 1929 to enable landowners to have
their holdings registered in a local registry, after survey and after the Council had
confirmed therr titles, The Government, howevel, did not approve the rules In
1938 Native Authotity rules were diatted far Abeokuta, but these were postponed
pending the arrival of an expert from India,

2'T'his 15 doubtful and would depend on the patticular ciicumstances and on local
practice Local custom may or may not permit testamentary disposition The right
to clear land 18 obtained under native law, If members of the famuly had helped 1n
the clearing they could dispute a will which excluded them from succession.
Normally mdwvidually-owned land becomes family land on the death of the ownei,

he community, also, may, under their local law, have an over-riding right which
would enable them to dispute a will under which the land had e.g been left to a
member of another tribe. ‘The Supreme Court is empoweied to enforce the
observance of native law as between natrves, In the Punjab, however, ‘no peison
shall contest any alienation of non-ancestral immovable property or any appoint-
ment of an heur to such propetty on the giound that such alienation or appointment
xSs contrary to custom’. See “The Punjab Custom (Power to Contest) Act’ 1920,

ection 7.



NIGERIA 167

satisfactoiy provisions was found to be extremely difficult, and in
common with other problems of land tenure was postponed until
the conclusion of the war, and an adequate staff made it possible for
the inquiries to be resumed.?

SUPPLEMENTARY NOTE

The Land and Natwe Rights Ordmance (Noi thern Provinces
of Nigeria)

A. Preamble and main provisions.

‘Whereas it is expedient that the customary rights of the
natives of the Noithern Provinces to use and enjoy the land of
the Piotectorate and the natural fruits thereof in sufficient
quantity to enable them to provide for the sustenance of them-
selves and their families® should be assured, protected, and
preserved ; And whereas it is expedient that native customs with
regard to the use and occupation of land should, as far as
possible, be preseived, And whereas it 1s expedient that the
rights and ophigations of the Government in regard to the whole
of the lands within the boundaiies of the Northern Provinces of
the Protectorate and also the rights and obligations of cultivators
or other persons claiming to have an interest in such lands
should be defined by law:

Be it enacted by the Governor of the Protectorate of Nigeria
as follows:

(3) ‘The whole of the lands of the Northern P1ovinces, whether
occupied or unoccupied on the date of the commencement
of this Ordinance, are hereby declared to be native lands:
Provided that nothing in this Ordinance contained shall
affect the rights of the Governor or of the Niger Company
in, to or over the lands specified or referred to in the Second
and Third Schedules, or erther of them, to the Niger Lands
Trust Ordinance. (Cap. 86.)

(4) All native lands and all rights over the same are hereby
declared to be under the control and subject to the dis-
position of the Governor, and shall be held and admusstered
for the use and common benefit of the natives; and no title

1 A recent Ordinance (No. 43 of 1943) empowers Native Authorities to makhe
rules, subject to the Governor’s approval, relating to the use and alienation of lands
within thetr jurisdiction. See p, 301, footnote 2

2 This wording seems to envisage a puiely subsistence agricultural economy,

T
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(5)

(6)

)
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to the occupation and use of any such lands shall be valid

without the consent of the Governor

The Governor, in the exercise of the powers conferied upon

him by this Ordinance with respect to any land, shall have

regard to the native laws and customs existing 1n the district

in which such land is situated.

A title to the use and occupancy of land shall be termed a

right of occupancy, and the grantee thereof shall be termed

the occupier.

It shall be lawful for the Governor—

(¢) to grant 1ights of occupancy to natives and to non-
natives;

(h) to demand a rental for the use of any native lands
granted o any native or non-native ; and

(¢) to 1evise the said rental in the case of land gianted
specifically for building purposes at mtervals of not
mote than twenty years, and in the case of all other land
at intervals of not more than seven years.

. Regulations made under Section 24 of the Ordinance stipulate

that:

(x)

(2)

)

(5)

‘It shall not be lawful for any native holding a Certificate of
Occupancy to sell, transfer possession, bequeath or other-
wise alienate his title to a non-native except with the consent
of the Governor

Subject to any native law or custom to the contrary an
occupier, being a native, may sell, transfer possession or
bequeath his uitle to a blood relation, bemng a native: pro-
vided that the transaction shall be null and void unless the
change of title 15 duly registered within a period of six
months.

Subject to any native law or custom to the contrary, an
occupter, being a native, may sell, transfer possession or
bequeath his title to any other native permanently resident
in the same district, with the consent of the district headman
and the approval of the head chief, subject to registration.
An occupier, being a native, may sell, transfer possession or
bequeath his title to a native not resident m the district only
with the consent of the head chief and the approval of the
Restdent, subject to registration.

If the district headman under regulation 3 refuses consent,
an occupier may appeal to the native court; and if the head
chief refuses consent under regulation 4, he may appeal to
the Supreme Court.’



CHAPTER X1V
The Gold Coast?

I

HE Gold Coast resembles Nigeria in that there aie two
distinct systems of land administration. In the South, that
is to say in the Colony and Ashanti, the control of land 1s
vested in the native communities; whereas in the Northetn Terri-
tories it 1s vested 1n the Crown In the Colony and Ashanti, with
the exception of (a) a very limited area which the Government has
acquired for public purposes, and (b) forest reserves, all land 1s
claimed by the ‘Stools’ or tribal authotities or else by families or
private mdividuals. Theze 1s now no land which is not so claimed.
'The grant, therefore, or ‘concession’ of any interest or property 1n
ot over the land, with respect to minerals, precious stones, rubber o1
other products of the soil, is negotiated directly between the native
owners and the concessionaires But in order to safeguard native
rights and interests, and to give protection to non-natives sceking a
sound title, these transactions are, by the Concessions Ordinance,
subject to validation by a Divisional Court The control over the
grant of ‘concessions’ is, therefore, exercised by a Judicial body and
not by the Executive Authority—an unusual featute of land admin-
istration, and one which has met with considerable criticism.
Thus, 1n the South, the Crown has assumed no general rights
over land. If it requires land for public purposes it may have to
purchase 1t, on full consideration. All unoccupied land is at the
disposal of the local or paramount native authority (‘stool’). Butin
the Northern Territories the Government found it possible to
assume a general control. Here theie were large areas of unclaimed
land which could be preserved for the benefit of the community,

1 For the study of native systems of land tenure mn the Gold Cnast there 15 an
extenstve Iiterature which includes (@) an official report on Customs Reluting io the
Tenure of Land (18¢3), () Fanti Customary Lazws, by J. M Sarbah (1yo), (¢) Gold
Coast Natwwe Institutions and The Truth about the West Afruan Land Question, by
T E Casely Hayford, (d) Comments on Gold Coast Ordinances, by I1. W Ilayes
Redwar; () the various woiks on Ashanti, by R. S Rattray (1923-32); (f) lhan
Laws and Customs, bv ] B Danquah (1928), (¢} The Natwwes of the Northern
Territories of the Gold Coast (1921) and The Gold Caast (1931), by A W Cardinall,
(h) vauous articles by M Fortes on the Tallensi of the Northern Terrtories,
(1) M ] Freld’s Social Orgamzation of the G4 People, () W 11 Beclett’s «lhoknasn
—a Swvey of a Gold Coast Village (1943), (k) Su H € Belfield’s Report on Gold
Coast land legislation (Cmd 6278)—1912, The West Afuican Lands Commuttee,
appomted 1n 1912, wssued a draft Report in 1916, with minutes of evidence, and
correspondence and papers laid before the Commuttee, but neither the Report nor
the accompanying papers have been mndg public

169
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and in 1927 a ‘Land and Native Rights Ordnance’ was enacted, on
the model of the Northern Nigerian legislation. All lands wete
declared to be ‘public’ lands; with the qualification that the validity
of exsting titles would be recognized. Provision was made for the
granting of Rights of Occupancy, and it was laid down that no native
could alienate his land to a non-native without the consent of the
Governor. In 1931 this Ordinance was revised (by No. 8), the term
‘native’ was substituted for ‘public’ lands, and a declaration was
added that these native lands wete at the disposal of the Governor
‘for the use and common benefit of the natives’ In consequence of
this legislation there aie no settous land problems in the Northern

Territoiies ; nor are any lLikely to arise which would be beyond the
competence of the Government to solve,

But mn the South the position 1s very diffetent Hete, in the words
of Professor Hancock, ‘the relations which ensued between con-
cession-hunters, Chiefs and the Government illustrate very {orcibly
the paiadox that a government which wished to dispossess a native
people could hardly do better than proclaim the piinciple of abso-
lute ownership by the native communities ’* In 1897, it is true, an
effort was made to establish the 11ght of the Crown to all land in the
Colony which was not being beneficially occupied, but owing to the
opposition of some chicfs and other persons the measure (The
Public Lands Bill) was dropped.? In 1912 the position had become
so crystallized that Sir H. C Belfield considered that any endeavous

1 Surcey of British Commonwenlth Affans, Vol 11, p 182. Lord Lugard observes
in The Dual Mandate (p 309) that ‘A cvilized power i Africa, while recogntzing
the nights of the native Chiefs to dispose of t11bal lands on behalf of their people,
cannot escape responsihlity tor seeing that those powers ate 1ightly exercised’

2In 1894 Su W B Gnffith had, with the approval ot the Secielaiy of State,
mtroduced into the Legislative Council a Bill for an Ordinance to vest waste lands,
forest [ands and minerals 1n the Crown  All existing native rights of occupation and
the right ot chiefs and headmen to giant to natives free faiming 11ghts were to be
protected, This Bill was deferted and replaced mn 1897 by the Public Lands Bill,
which declared that pablic land might be admmistered by the Government and
defined the powers of native chiefs over such land A native chief or head of a
famulv was to be precluded liom cieating, except with the consent of the Governor,
any private right 1 any land under his contiol, except as follows —Fe muight
authortze a native to occupv land as a site for a habitation or for agticultural, indus-
trial or trading purposes, or he mught allot land for shifting cultivation Further-
mote, the customary rights of natives to take tumber and forest produee, and also to
get mmnerals on public land, were expressly recognized The transmutation of
tribal and farmuly holdings into indvidual rights was to be promoted by conferiing a
‘settlet's rght’ upon any native 1n possession by native tenuie, at the commence-
ment ol the Ordinance, ot lund which he used as the site of a halitation or {01 non-
shifting cultivation, and also upon any native whao, after the commencement of the
Ordmsnce, vecupied public land under the authority of his Chief fo1 three con-
secuttve years, 'The possessot of a settler’s right was to have a permanent and
heritable nght of occupancy. It was also to be transferable, with this lunutation, that
no assiunment could be made, without the consent of the Govetnor, to a petson not
a native  The Goveinor was to be empowered to conveit a settler’s right mto a

‘land certificate’, which was to be valid as agamst the world and would allow land to
devolve according to English law,
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on the part of the Government to extend the rights of the Crown
would amount to a breach of faith with the people ! In Ashanti the
failure of the Government to take early steps to acquire proprictary
rights had less reason, since here Great Britain was 1n the position
of a conquering power and was entitled to proclaim the lands of
Ashanti as the property of the Crown 2 This claim was waived at
the time, and could not subsequently be asserted.

Until recent times the position of the chiefs or ‘stools’ in regard
to land was generally the same as in other African communities. The
people looked to the chief and elders to administer the land on their
behalf. The chief allotted such areas as were suflicient for each
subdivision, and held the remainder in reserve against the further
needs of the future. But the demand for gold-mining concessions,
which began about 1880, led to wholesale alienations by chiefs at the
expense of native occupiers * With the development of the cocoa
industry at the beginning of the present century the demand for
land became greater, and this, coupled with the spread of English
principles of conveyancing, led to a rapid growth of private or indi-
vidual forms of ownership At the present time it 1s said that the
Gold Coast farmer of the South 1s so land-conscious that 1t is
becoming the 1ule rather than the exception that he should obtain
his farm by way of absolute grant, evidenced by a wntten instru-
ment ¢ No indefeasible title based on a Government survey can,
in fact, be obtained,5 but many landowners nevertheless waste their
money on private surveys which are usually merely ground plans
unrelated to the triangulation of the Colony. These worthless sur-
veys are often regarded by thewr possessors as title deeds, and
unscrupulous claimants to land use them to overawe less sophis-
ticated occupters whom they wish to dispossess. 1n his report on
the legislation governing the alienation of native lands in the Gold
Coast Colony and Ashanti® Sir H C Belfield in 1912 recommended
that the control of alienation should be trans{erred from the Judicial
Court to the Executive government, though he insisted that nothing

1Cmd 6278.

2 The Ordet 1n Council of 26th September, 1901, after reciting that the territories
hitherto known as Ashant: had been conquered by H M.’s forces, declared the
annexation of those tertitonies

3 Chief Mate Kole of Manyo Krobo stated in 1912 that he had personal knowledge
of a case in which a Chuef granted 32 concessons of 4 sq miles each, at a rental of
only 450 each, ‘thereby depriving the people of peimanent culuvation over the
whole of this extensive area’ See Cmd 6278, p 59

¢ Annual Report of the Socwal and Econowmu Progress of the People of the Gold
Coast, 1938-39

5 There 18 2 Lands Remstry for the remstration of decds in the Colony and
Ashanty, but registration of title has not yet been mtroduced  In the former Crown
estate of IKumas:i a compulsory system of registration has been established by
agreement

¥ Cmd 6248, paras 84-141 and para 37
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should be done to suggest that the people were to be deprived of
‘their inherent right of disposition of their lands’* Mr, F. H.
Gough, the Senior Puisne Judge of the Gold Coast at that time
also favoured this proposal, observing that it was quite impossible
for a Judge to have such exact knowledge of land matters as an
executive officer on the spot Sir Hugh Clifford (Goveinor {rom
1914-1920) also favoured control by the Executive In 1926 Lord
Harlech (then Mr Ormsby-Gore) drew attention to the prevalence
in the Gold Coast of litigation over land, which he described as the
curse of the country Boundary disputes had become increasingly
frequent and the result was that many stools had been seriously
mmpoverished, while some had been reduced to a condition of bank-
ruptey. The subjects of the stools had been subjected to heavy
levies to pay lawyers’ fees, and this was one of the chief causes of
discontent among the poorer peasantry.? Mr. Ormsby-Gore did
not, howeves, consider that at that time any radical change in the
genetal policy of the Government m regard to land was either
practicable or desirable But in the following year the Governor
(Sir Gordon Guggisberg) recommended the institution of a separate
Land Court, with two new Judges, as one of the steps essential tothe
setting up of a satisfactory system of land tenure in the Gold Coast,?
the other most important steps betng the enactment of a Statute of
Limitations and the adoption of a system of Registration of Title.
Reference has already been made to the proposal for a Statute of
Limitations, and 1ts rejection by the chiefs on the ground that it was
directly contrary to the native principle that long uninterrupted
possession does not create an adverse title.* A general system of
Registration of Title would also have been premature in 1927, since
1t would have presupposed well-defined titles to land which did not
in fact exist at that time, and do not exast to-day. In 1931 Sir Rans-
ford Slater considered that the creation of a Court or Commuission

" The West African Lands Commuission considered that such questions as the
proper himutation of boundartes, the amount of the consideration of the grant, the
setthng of the terms of the transfer, and the adequate piotection of the natives were
matters which could only be properly regulated by the executive, subject to 2
reference to the Court m matters of title  The ptoper time for arranging these
matters was before and not after the concesston had been granted Sir W. B.
Gnifith, a Chiet Justice with gteat experience of land cases in the Gold Coast,
shared this view, (Para 163 of Draft Report,)

Cmd. 27444, p.o147

3 In 1443 a Commuittee appointed to enqure (unter alia) into the procecure for
dealing with land disputes considered that native tribunals were the most suitable
vourts o try disputes about land held under native customary tenure, both because
of the members' knowledge of native customary law and because they can more
easily deteet false testunony on the subject But in cases in which the value of the
land was £ 50 or vver, appeal should lie to a Land Court constituted by a Land Judge
and if of {300 or over, a further appeal should be to the West African Court of
Appeal  Lftect 15 being given to these 1tecommendations

1 Nee p 25,
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to deal specifically with claims to land would encourage litigation
and also encourage subordinate chiefs to try to cut adrift fiom their
paramount chiefs. The development of questions relating to land
tenure should, he considered, be allowed to evolve from within.
With these views the Secretary of State concurred, and the recent
new Concessions Ordinance (No 19 of 1939) has proceeded on the
assumption that the previous Ordinances (No. 14 of 1900 and No. 3
of 1903) had been found suitable to local 1equirements. Few changes
of importance have been introduced. Section 3 provides that grants
of 1ights in land by a ‘native’ to a ‘non-native’ shall be void unless
made in writing, and section 21 (2) reduces the area of concessions,
other than mining concessions, which may be held by one person
or company, from forty to twenty sq. miles, though the Governot
may authorize holdings 1n excess of twenty sq.miles This modifica-
tion has been made in view of the possibulity of the development of
the timber mdustry. Section 11 provides for the maintenance in
Ashanti of the procedure whereby concessions may not be granted
by a chief without reference to an Administrative Officer—a form
of procedure which does not apply to the Colony.! Section 26 pro-
vides that the mining rent in respect of a mining concession shall
become payable after three years from the date of the certificate of
vahdity, but enables the Governor-in-Council to exempt any par-
ticular concesston from the operation of this sectton. It 1s anticipated
that this provision will discourage persons from obtamning con-
cessions for speculative purposes, without taking adequate action
for their development within a reasonable period By Section 31
security of title under a certificate of validity is strengthened by
rendering such a certificate unassailable on any ground save that of
fraud.

But the general posttion regarding land tenure in the Gold Coast
1s very far from satisfactory The cocoa industry dominates the
country. In 1936 it represented 63 %, of the total exports, and 989%
of all agricultural products. Itisa newindustry 2 The introduction
of a tree-borne crop which may occupy the same land for twenty-
forty years has destroyed the balance of a system based on rotational
occupation by short-term cultivations. Yet the effects on tenure
have recerved little study. According to Professor W. M Mac-
millan, who carried out investigations on cocod-growing conditions
in the Gold Coast in 1939, ‘The most elementary facts are still
unknown and undiscoverable. It 1s said, for example, that the

1 The West African Lands Committee constdered (in 1976) that native land law had
been httle modified 1n Ashantt and that thus was due to the fact that the action ot the
Courts had been restricted and the influence of the Esecutive had remained
supreme

*In 1897 the Gold Coast exported 71 tons of cocoa or .085% of the world’s
production, in 1936 it exported 307,000 tons o1 43 295 of the world’s production,
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number of individual producers may be in the neighbourhood of
300,000. Any such figure is a worthless guess and no one, perhaps
least of all 2 Government official, has any precise knowledge of how
the total 18 made up—what propoition, for example, really are still
peasant cultivators on some part of their otiginal tribal holdings,
how many are individual owners (and it may be absent and multiple
landlords), who and how many are tenants, and whose tenants. It
18 only vely lately that the Government has made public 1ts aware-
ness of an 1mmense volume of wage-labour employed on cocoa-
farms’t Profcssor Macmillan concluded that ‘neither the people
nor Government can know how to act till the facts are under-
standably preented’, Tn 1938 the Commisston on the Matketing of
West Afuican Cocoa stated that ‘Land has been in great demand.
Strangers . have been willing to pay lazge sums for land on which
to establish furms 1 he custochans of tribal, stool and famuly lands

. have welcomed the oppottunity of easy money. With a com-
plete ignotance of mensuration, and with no more than an oral
indication of boundaries based on impermanent marks, land has
been allotted to all ccmers who had money to offer. Cases arc not
mitequent of the same land, or parts of 1t, being sold twice over, and
land ttles are a most fruttful source of highly expensive litigation.
The position of these irmmigrants in relation to tribal disciphne is a
subject which 1s still under dispute the firmness of the footing they
have established on the land seems not to be 1 question’.?

The most valuable contribution to the knowledge of cocoa-
growing conditions in the Gold Coast is Professor Shephard’s
Report an the Econowncs of Peasant Agviculture wn the Gold Coast,
(1936).2 In thus attention 1s drawn both to the need of mvesti-
gating tenure conditions and for a greater measure of government
control over land Native communities do not look ahead, and n
the Gold Coast will not, without guidance, think even of the future
of their own cocoa farms, or take any of the necessary long-range
measutes such as spacing, pruning, draining, ‘supplying’, manuring,
and so on, Dr. Martin Leake has also observed that the trees in the
GGold Coast are already beginning to decline and that, unless the
deciease is counter-balanced by the opening-up of new areas, pro-
duction will decline. The alternative 1s 10 maintain production on
a permanent basis of a much higher degree of technical skill than is
being shown at the present time.* In the official Gold Coast
Handbook for 1937 it is stated (p. 37) that, ‘Improvement in the
quality of the farmer’s work has not kept pace w1th his increased

 Eurape and West Africa (Meek, Macmillan and Hussey), p

+Cmd 5845. Report of the Comnussion on the Marketing of West African Cocoa,
pard. 58

* Svssional Paper No 1, 1936.

% Troprcal lgriculiure, Vol XV, No. 12.
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out-turn. Questions of tillage, cultivation diainage, shade, pro-
tection from wind, pruning, manuring, control of pests and
diseases, receive practically no attention from him, and his methods
of preparation of the cocoa-bean and of palm-o1l are defective, A
notable and serious defect of the local agiicultural system 1s the
absence of any proviston for financing the tarmer’s work. In the
event of a serious epidemic of disease in the major crops, or of a
depression of prices of export produce, there would be no mach-
inery for financing new enterprises.’

Land tenure is closely bound up with methods of cultivation, and
a government policy of lasser-fuire 1egarding either 1s (in the words
of Professor Shephaid) just as reprehensible as the improvident use
of land by an mdividual farmer 1{ peasant agricultuie 1s to be
maintained on a sound basis it must be combined with scientific
cultivation and a scientific usc of land  As things are, the methods
of cultivation are defective and there is widespicad msccurity of
title. The ciedit system is madequate to the agricultural needs,
indebtedness 1s rife, and land 1s falling more and more under the
control of moneylenders and absentec landlords !

A survey made 1n Ashanli some years ago by the Agricultural
Department on farms of 1,250 farmers showed an aveiage area per
faimer of two and a half acres only  Professor Shephaid stated that
in the Colony the average cocoa faim was four acres, and that this
was tno small to yield sufficient 1ipe pods to ensure proper fermen-
tation of the wet cocoa. Ten years ago some 1nteresting statistics on
tenure were collected by an Agricultural Officer (Mr. W. H.
Beckett) for a single cocoa-growing village, called Akokoaso The
village lands comprised thirty-eight sq. miles Of this two and a
half sq mules were forest reserve, two and a half sq. mules were
occupied by village compounds, and three sq. mules were under
cocoa cultivation, (two of the three sq. miles were planted with
trees which had not yet come mnto bearing, and it was here that the
food crops of the village wete grown). The wvillage had thus a
balance m hand of some thirty sq muiles. This balance of ‘stool’
land was vested in the chicf as trustee for the community., Never-
theless, individual members of the community were not tequited to
obtain permission before clearing a piece of reserve land for farm-
ing. And once they had established their farms they could hold
them in permanent night and transmit them to their heirs.® Even

! A Moneylendets Ordinance was enacted in 1941 but it 1s unlisely to be more
effective than such oidinances aie elsewhere, Debtors will not depuive themselves
of thewr only soutce of credt.

1 In 1912 Chief Mate Iole stated that sn the case ol private ownership, which 1s
possible 1 some tnstances, the land 18 quite out of the control of the chief, The sale
of such land 1s subject to the consent of the owner’s fanuly’. ‘Most of the planta-
tions (palm-oil tiees, cocoa and rubber) ate the mdividual propeity ot the o'vners
and can be sold without 1eference to anyone but members of the owner’s fanuly.
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strangers could, by purchase, secure full 1ights of possession for
themselves and their descendants. If they could not pay the pur-
chase price they could still, by application to the chief, obtan
rights of a less permanent character. Of the 354 cocoa-farmers,
267 were independent, while 87 were dependent, working on the
crop-sharing system known as ‘abusa’.? Many of the independent
farmers were multiple owners and employed bailiffs There were
also 24 regular wage-earning laboureis

The existence of these ‘bailiffs’, most of whom appeared to have
been at one time independent farmers who had later fallen into
debt and mortgaged their property, and the continuous increase in
the numbers of agricultural labourers, must be considered one of
the most disconcerting features of the present land situation in the
Gold Coast. It would seem that the small peasant cultivators are
losing their independence to the wealthy few. The Cocoa Com-
mussion in 1938 formed the opinion that peasant cultivators owned
only a minority of the farms and those of the smallest size.? They
instanced a case of one wealthy farmer who owned no less than
79 widely scattered farms, and they stated that the employment
of labour had become a regular feature of the industry—a fact which
in itself constitutes a revolutionaly change.

Another remarkable feature in Mr. Beckett’s figures for Akokoaso
was the number of female owners. Of the 267 independent faimers
104 were females How far this was due to attempts to avoid the
customary rules of matrilineal succession did not appear. But it was

In the case of those plantations which are situated on Stool land, the rights of the
owner are imited to cufture and usufiuct There 15 no right of alienation  So far
as indn idual propertv s concerned, the ownel has also the power to moitgage the
land, but n the case of Stool property only with the consent of the occupier of the
Stool’, The Chief Commussioner of Ashanti (F C Fuller) also stated that “When
fanuly land 1s leased 1t 15 customarv to infoim the Chief, but this 1s putel an act of
courtesy, as the latter has no right to mterfere in famuly matters > e added that in
Ashantt *we had to make 2 rule that wheie a man had piopeily planted a cocoa
plantation 1t should be 1egarded as his own, so as to give hum the trusts of hig labout,
That was the beginng of individual owneiship,” Cmd 6278, pp 358, 50 and 87
I Under the abusa system the owner of the land 1ecerves fiom the tenant one-
thud of the crop When the ciop to be grown 1s a peimanent crap, hlke cocoq, the
use of the land 15 grven on the understanding that it will pass to the tenant’s heus,
provided the payments are mamtuned, Though a tenant has no 1:ight of alienation,
he mav transfer his interest to a thied party See ] B. Danquah, Adkan Laws and
Custoons, p 220 Nowadays the abuse pavments are frequently made 1n cash as an
annual rent, which mav be hxed or may varv with the piices obtained for the crop
A cocoa-farmer who emplovs a Iabourer mav do so on the abusa basts of payment,
1 ¢ of one-third of the crop o1 its equivalent in cash, A recent development m some
ateas of the Gald Coast 1s for the grantor of land for cocoa cultivation to be pmd
outrizht by a third share of the plantation when the trees have begun to bear. The
grantee then, presuinably, becomes absolute owner of the remamning area If the
grantor is a chief he may have to hand over one-third of his annual share to his
paramount chief A Stool o1 Native Authority which leases land for cocoa cultiva-
tion muy demand a nominal rental only until the plantation has begun to bear
2Cmd 5845, para 59
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stated that many farmeis had made over their farms to their wives
m order that their sons, and not their sisters’ sons, should succeed.
If this 1s so, then it would seem that in the Gold Coast a close study
of the rules of mheritance 1s required as an integral pait of the
general study of land tenure.®

The Gold Coast

I
A Note on the West African Lands Committee of 1912

N 1912 2 Committee was appointed by the Secietary of State

for the Colonies to consider the laws 1n force in the West

African Colonies and Protectorates—other than Northern
Nigetia—regulating the conditions under which rights over land or
the produce thereof might be transferred, and to report whether any
and 1if so what amendments of the law weie required, either on the
lines of the Northern Nigeria Land Proclamation or otherwise. This
Committee sat on fifty-two occasions for the purpose of taking oral
evidence, and 1n addition a great deal of evidence was taken on com-
mission in West Africa. But the outbreak of war in 1914 1nterfered
with the completion of the work and a draft report only was 1ssued,
as a confidential document, in 1916.

The Committee began its report by observing that it was one of
the fundamental principles of Colonial legislation that, in countries
acquired by cession or by conquest, private property, whether of
individuals or communities, exsting at the time of the cession
should be respected This did not, however, derogate from the
right of the Supreme Legislature to regulate n the public interest
the use to which an owner might put his lands, or to prevent him
from using lus lands 1n a manner calculated to prejudice the welfare
of the community. The exercise of such rights, while restiicting the

! Some further remarks on the subject of inheritance will be fourd at p 180,
footnote 2 It may be pointed out also that if a Gold Coast native mariies under the
Marrage Ordmance (Cap, 105), instead of under native law, then by legal status 1s
altered and the native law of succession s abrogated  But i the case of testacy
there 1s no escheat to the Crown, and real property, the succession to which gannot
by the native customary law be affected by testamentary dispostion, must «escend
1n accordance with the provisions of native custornary law. But the native custumary
law is 1tself being modified mm some aieas, cspecally where matrilineal prineiples
were formeily followed 'Thus the Akim Abuakwa State Council has recently passed
a law that 1 cases of mtestacy one-third of a man’s private property, which may
include a cocoa plantation, shall pass to his children, the rematmng two-thirds being
divided between s widows and his matrilmeal kin.

L ]



178 LAND LAW AND CUSTOM IN THE COLONIEZS

powers of owners, did not imply any claim to ownership on the part
of the Crown All European legislation was full of such restrictions,
and to represent legislation of thus character as inconsistent with
private rights of ownership, and still more as an attempt by the
Government to appropriate the ownership, was opposed alike to
reason and experience

The Cotnmuttee then proceeded to summarize some of the prin-
ciples which, according to the evidence, characterized the indi-
genous systems of tenure n West Africa. In the native conception
land 1s God-given like air and water, and every single individual 1s
entitled to a share But land 1s not simply the property of the living
—it belongs also to the ancestors and to future generations Asa
Nigerian chief had put it, ‘I concetve that land belongs to a vast
family of whom many aie dead, few are living, and countless mem-
beis ate still unborn.’! 'The common native expression that no land
18 without an owner 1s a2 symbolic expression of this conception,
which 1s wholly opposed to the European view that ‘unoccupied’ or
‘vacant’ or ‘waste’ lands are unowned.

The mdwidual who first clears land and cultivates it establishes
for himself definite rights over the land and over the improvements
which lus labour has effected, and these rights aie shaied by lus
family and descendants But normally individuals only enjoy rights
as members of thew family or village, and there can be no true
understanding of native land customs without a realization of the
corporate character of African social life. By wvirtue of this the
ultimate ownership of land vests 1in the community, so that the
‘staol’ or the family has what would be described in English law as
a right of reversion—a right which cannot be lost by prescription.
The ownershup of land, therefore, by a famuly 1s not analogous to
that of tenancy in common under English law, but 1s rather a joint
and indivisible ownership, no part of which 1s capable of bemng
ahenated voluntanly or involuntanly by any individual occupant of
a portion of the land. Every grown-up male has a 1ight to an
individual shate of land and as long as he behaves himself he enjoys
perpetuity of tenure. But he cannot sell the land. Nor 1s 1t per-
missible to alienate land permanently to strangers. Where there 1s
an abundance of land members of foreign communities may be
granted a temporary use of land and may 1 time, through nter-

1Dr R S, Rattray, the distinguished Gold Coast anthropologist, has somewhere
smd that ‘land can never be the subject of ndividual testamentary disposition,
because everyone 1s from buth a beneficiary under a kind of univeisal succession’.
But 1t 1s necessaly to dstinguish between ancestral land, which may not ordmanly
be ahienated, and self-nequired land, which mav, As regards ancestral property theie
is, in the words of Sir W, H. Rattigan, ‘a residuary interest 1n all the descendants of

the first owner, however remote and contingent may be the probability of some

among such descendants ever having the enjoyment of the property’ (See 4 Digest
of Cuul Lazw for the Puwab, p 52 )
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marriage, be absorbed into the community. If the stranger uses the
land for shifting cultivation he is not usually 1equired to make any
contribution from his crops, but if he intends to grow cocoa or some
other permanent crop he 1s usually called upon to pay a proportion
of his crops to the Native Authorities 'Thss is a natural develop-
ment seeing that the extension of petmanent cultivation within a
community must often trench upon the area available for the
cultwation of foodstufts.

Such is a description of what the Committee described as ‘pure
native tenuie’, the foim of tenure which is still practised over the
gicater part of West Africa. But 1n certain arcas of the West Coast,
European nfluences of vaiious kinds connected with gold-mining
enterprise, and with the exploitation of tiopical produce, and pe:-
haps most of all the introduction of English legal ideas and the con-
ception of frechold and mortgage, had tended to act as a solvent to
the native law of land. In the Gold Coast this process had been
accelerated by the rapid development of permanent cultivation m
the form of cocoa,! and also by the policy of non-intervention pur-
sued by the Government—a policy of which the chiefs and certain
classes of educated natives had taken full advantage. Sales of land
by the Native Authorities, alienation of large areas for prolonged
periods to strangers, and the growth within the community of a
spectes of mndividual ownership, were among the changes which
these mfluences had brought about.

The Committee used the term ‘inndividual ownership’ in the sense
that it was ownership by an individual as opposed to a communuty
or family, and that its distinguishing feature was a power of alicna-
tion as wide as that of a tenant i fee sumple in England. The
owner could sell or mortgage during lus lifetime. His power of
testamentary disposition appeared to depend on custom, as did
devolution after death when thete was no will, but the general rule
was that native individually-owned land became family land on the
death of the owner intestate. The Committee indeed, in several
passages, (e.g paia. 99), drew attention to the very impottant fact
that land which had once passed under Enghsh tenure did not
necessarily remain under English tenure It frequently reverted to

1 Elsewhere 1n then report the Commuttee argued that the tioduction of a erop
having a commercial value for cxport purposes need nut necessauly alfect the
character of the natve tenure, and they cited the case of cotton in Nigers and
ground-nuts m the Gambia, But there 1s all the difference between the effects on
tenure ot permanent as agamst seasonal crops, The Committee added that 1in
Ashant1 thete was no evidence to show that the native conception of tenwie had
heen modified by the mtroduction of cocoa, but 1f this was so, 1t was due (as the
Commiuttee themselves suggested) to the mtervention ol the Executive who msisted
that strangets, while being given adequate security of tenure, should not be given
the power to dispose of the land. Stiangers were required to pay a propurtion of
their crops to the Native Authonties, and the land remamed vested 1n the com-
munity.
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the native category If, for example, a piece of land had, by native
customary methods, been transferred by a native to a European, 1t
would cease to be held by native tenure and would pass from one
European to another by the ordinary methods of English convey-
ance. But if the land were again sold to a native, who had been
assisted by his family to buy it, then quite clearly that land would
again become subject to native law  And so, as Sir W. B, Guiffith,
a former Chuef Justice of the Gold Coast, had remarked, ‘The tenure
under which land 1s held can vary with the status of the owner, and
no owner impresses on the land any permancent form of tenure,’?
'This is a principle of first-rate importance and one which should be
borne in mind when fresh land legislation ts being considered 2
When the use of land for residence or for the production of
agricultural produce for expoit or sale acquired an economic value,
the right of possession of land also acquired a saleable value, and
judicial decision began (perhaps 1n the sixties of last century or
earlier)? to establish side by side with the ‘communal’ system a
system of individual ownership in the sense desciibed above. The
Legislature did nothing to discourage the course of judicial decision
m this respect, and in fact the provisions of the Supreme Court
Ordinance with regard to the enforcement of judgements, and of the
Land Registry Ordinance with regard to the registration of instru-

1 See the West African Lands Commuttee Correspondence (No. 1048), p 306

2 With regard to the rights anising out of private, individual ownership, Mr
Justice Smuth (Gold Coast) stated in 1891 that, ‘Family property can be traced to
indwvidual ownership A person being the absolute owner of land—that 1s land that
he has humself acquired—has every right to dispose of 1t, verbally or by writing, the
latter mode formerly 1n one or two cases, but now frequently resoited to, Failing
this the land descends according to the native law of inheritance, and then becomes
famuly property, and the mode of alicnation 1s the same as that of the stool property
of the chiet or hing’' This 15 quoted by J M. Satbah op. cit., p. 273 Saibah also
observes (p. 61) that, ‘In the Coast towns a membet of a family may male separate
or private acquisitions and dispose of them as he pleases in his Iifetime, provided
none of his farntly nor any part or portion of his ancestral or fanuly property con-
tributed to the acquisition of such property But any propeity of hus that remams
undisposed of at hus death descends to his successors as ancestral property’ See
also II. W H Redwar, op at, p 8o and the comment by Sir Donald Cameion
quoted at p. 166, together with my footnote, It may be added that many attempts
have been made in the Gold Coast courts and also 1in Nigena to argue that lands
which have been dealt with by wnitten documents hetween natives are no longer
lands held under native tenure  But the mere fact of using an Enghsh form of
conveyance does not cleate an English form of tenuse.

i 8ir W. B Goniffith, who was Chuef Justice of the Gold Coast from 1895 to 1911,
controverted the view that in former tumes land i the Gold Coast could not be sold.
All his judicia] experience had proved that the buying and selling of land had been
common  Witnesses had constantly declared that the land in dispute had been
bought by their anwestors  In Akwakim and the Twi-speaking countries thete was
an old-standing native procedure n selhing land known as ‘cutting the guahd’,
(deseribed 1n the Fournal of Comparative Lepislation m 1906—Vol VII). Under
the guaha custom the vendor agreed that if he ever wished to redeern the land he
would pay double the amount which he had recerved for t—a native method of
admitting that the transfer was an out-and-out sale (For a similar custom in
Nigenia see C. K. Meek, Low and Authority i a Nigenian Tribe, p 104 )
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ments affecting land, presupposed that land could be held by natives
as individual owners.

In 1907 Sir W. B. Griffith gave a judgment which cairied the
conversion of ‘stool’ or community property into private property
a step further than had been previously recognized In this case
(Lokko v Konklofi) Lokko had lent Konklofi a sum of money,
recerving the latter’s land as security for the debt. The moncy was
not 1epaid, and so Lokko took out a writ of fi fa, and Konklofi's
hamlet, together with his cocoa and sugar farms, wete attached in
execution. The local chief put in an interpleader that the stool had
a 1eversionary right to the land which had been granted to Kon-
klofi’s father about foity yeats previously. The Chief Justice held
that the occupation had been of such continuance and of such a
character that the land must now be deemed to be the property of
Konklofi and therefore scizable 1n execution.

It might have been supposed that since Konklofi had been so
long in occupation, and had inherited the land from his father, the
land had entered the category of ‘family’ land. 'The judge, however,
held that the land was not famuly land, but stool land, and then went
on to make the important observation that, “The decisions as Lo
family land, which reach far back, show that the English courts will
not, other than in exceptional cases, permit family property to be
seized 1n execution. In this way the famuly reaps the advantage both
of the native and English law, without the disabilities of either
system By native law the famuly property could not be seized for
the debt of one of the members, but any member of the family
might be panyarred! until the famuly pard the debt and expenses;
the English law put an end to the panyaring but allowed the
farmily to retain the advantage of non-seizure for a private debt.
Had section 19 of the Supreme Court Ordinance 1876 been 1n force
at the date of the fitst decision, it 1s possible that the courts might
have mvoked the aid of the concluding woids of that section,? and
have required the family to pay, and in default have allowed the
property to be sold That course, however, was not adopted and the
law 15 now settled 1n favour of famuly property.’!

L Panyarring = kidnapping mndividuals 1 ordet to obtain 1estitution of debts—a
typical feature of native law m Aftica Seseg J. M Satbah, op wut, p 282,

% Section 19 provided tor the recognition ot native law or custom, and the con-
cluding words were, ‘In cuses whele no espress wule 135 applicable to any wmatter 1n
controveisy the Coutt shall be governed by the puinciples of justice, cquity and
good conscicnce,’

3 Land n the Gold Coast is frequently sold in execution, and many purchascrs
have believed that they had acquired an indefeasible title, the fand having been sold
through the Court But a purchaser only acquites the ught, title and mterest of the
Judgment debtor, and he may be confronted by a third party claun—that of the
family, Tt 1s casy for a famuly to prove that some of them had nssisted the debtor
in building or repuiring the house attached, or i acquiring the land, and the couit
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The West African Lands Committee criticized the decision of
Sit W B. Griiffith on the ground that the case had been treated by
the Court exactly as a simular question would have been dealt with
in an English court In England the way in which the right to the
land had devolved, the tacit recognition of the possession by the
defendant and his father, the exercise of the right of building and
planting on the land, the absence of all evidence of the payment of
rent or rendeting other services to the original owner of the land,
would have raised a very strong presumption that the occupant was
tenant 1n fee sunple of the land; and though 1t might be an admutted
fact that the land was onginally the property of the stool the opera-
tion of the Statute of Limitation would, under the circumstances of
this case, have practically converted the right, which was originally
only a tenancy at will, into an estate in fee simple.

‘When, however, the facts relied on were looked upon from the
point of view of natiwve custom, their consideration led to a very
different result It was a leading principle of Gold Coast customary
law that stool land was inalienable by the occupier. It cannot by
any act of the occupier be conveited by gift or sale into private
property 1in the hands of another person The occupant can use the
land as he pleases, build on it, plant trees, cultivate cocoa and dis-
pose of the produce. At his death 1t devolves according to local
custom But what he cannot do, consistently with native custom, is
to alienate 1t, whether by sale or mortgage, so as to give the pur-
chaser or mortgageee a right over-riding that of the stool.?

The West African Lands Committee considered that the Lokko
decision might have far-reaching results in transferring stool pro-
perty into private property, and in order to put sorme limit on this
practice they recommended that there should be legislation (applic-
able not only in the Gold Coast but in Southern Nigeria, Sierra
Leone and the Gambzia) by which the powers of Native Authorities
in respect of community lands, and of heads of families in respect
of family lands, should be declared to extend only to

(1) leases or licences under statutory ptovisions, and
(2) customary transfers for occupation and cultivation, subject
to the rendering of any customary dues and services, a

1s then compelled to release the house or plot fiom attachment. An immense
umount of fraud has been practised m connection with these famuly claims both n
the Gold Coast and i Nigenia And this can ultimately be attiibuted to the mis-
appluwation to natrve tenures of English legal procedures

1 In his judgment Sir W, B, Gutfith said, ‘If by native law a pledge of such land
for a debt was valid, how can 1t be said that the land cannot be attached under a
writ of fi fa » But under native law pledaed land remams permanently 1edeem-
able He alvo said, ‘there has been no express alienation by the stool, but there has
been recogmition ol the exclusive occupation’ But exclusive occupation does not,
or at any rate did not, under native law confer a ught of permanent alienation.
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proviso being added that no such transfer should opetate
to deprive the community or famuily of the land itself.

As regards the right of a native occupant to transfer the land he
occupies, the Committee considered that theie should be a statutory
declaration—

(1) that it should be presumed that all land of which a native
1s in beneficial occupation belongs to the famuly or the
community of which he is 2 member; and

(2) that the native occupier of family or community land holds
the land on behall of the whole family or community and
has no separate or individual inteiest in the land, though he
has 1n the crops. He is, therefore, only entitled to sell or
mortgage the latter; consequently he has no interest in the
land which can validly be taken 1n execution or sold

These proposals seem open to the criticism that they do not take
account of the fluidity of native custom, or of the cycle by which
stool land becomes individual land, and individual land in twin
becomes family land. They would inteifere also with the native
techniques for relieving congestion on land, through the practice of
pledging and sale The right of communuties and familes to sell
their lands—surplus lands maybe—had long been recognized by
the Government Courts both in the Gold Coast and 1n Southern
Nigeria* Moreover, the proposals would severely restrict the
development of individual tenure, which is considered by many
African governments and most Agricultural Departments to be an
essential condition of progress 2

The Committee considered that security of tenure for the indi-
vidual cultivator could best be attamed by the careful supervision
of the native tribunals Special supervision would be necessary
where permanent crops were conceined, since these affected the
area available to the community as a whole for the planting of food
crops 'There might be a simple form of registration through the
Native Courts, or alternatively the permanent cultivator should be
entitled to apply for a lease in the same way as a non-native. 'The
disadvantage of the leasehold system would be that 1t would create

1The conditions under which village and family land could be sold under cus-
tomary law m the Gold Coast are cleaily stated in J M. Sarbah’s Fantt Customary
Laws, pp 88-92 See also H. W. Hayes Redwar, Comments on Gold Coust
Ordmances, pp. 76-81.

? The West Aftican Lands Commuttee gave it as theii considered opmion that
in the country districts ‘legslation should have as its aun the checlany of the pio-
gress of individual tenure and the strengthening of native custom’ (para. 315). "L'he
Kenya Land Comnussion, on the other hand, conswlered that tunure should be
‘progressively guided in the direction of private tenure, proceedung through the
group and the famuly towards the mdenidual holding’ (para. 1650), See also p 107,

14
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a dual {form of tenure and tend to lessen the powers of the Native
Authorities.?

The Commuittee did not propose to interfere with the vested rights
of persons who had become individual owners. They would have
wished the holding of an inquiry into the claims of all persons
alleging themselves to be individual owne:s, with a view to register-
ing them and cstablishing a registry of title apphcable to them. But
this, they thought, would 1esult in a flood of htigation which would
gravely aggravate the existing evil. They considered, therefore, that
the question as to whether a person was entitled to sell or mortgage
a particular piece of land should be decided by an intending pur-
chascr or mortgagee, subject to any recouise he might have to the
Coutts by law.

But 1t may be objected that these suggestions are a shelving of the
whole problem and that they set aside one of the Committee’s first
principles, namely the duty of the Supreme Legislature to regulate
in the public interest the utilization of land. Morcover, they would
throw upon the courts the making of land policy, anothei principle
to which the Committee had expressed the strongest opposition,

In view of the fact that conditions 1n some of the urban districts
of the Gold Coast (and also of the other West African dependencies)
had become so changed by contact with Europeans, and that native
customary tenure had been to a large extent superseded by a form
bearing striking i1esemblances to English land tenure, the Com-
muttee considered that each dependency should have the power to
declare that any district subject to these conditions should be ex-
empt from the operation of the customary rules of tenure and that
tenure on English lines should be recognized The Ordinance giving
effect to this suggestion might declate the law to be administered as
follows:

(a) Communities or families should be empowered to sell or mort-
gage their land,

() The presumption that all land of which a native was
beneficial occupation belonged to the community or family
should not apply, but the contrary presumption should be
made

(¢) Individual owners should have the power 1o lease, sell, or dis-
pose by will of their land and it should be liable to seizure
execution for debt,

(d) Assurances should be by simple document in writing,

! But a leasehold svstem administeied by the Native Authorities would increase
rather than lesven their authonty, and in the case of ‘strangers’ would be more
eltective than exacting a4 proportion of the crop—a system which the Commuttee had
described as *a natural development’ (see p. 179).
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() Upon the death of an individual owne:, probate or letters of
administration should be requisite to perfect the legal title of
the successor. But with regard to the devolution of the bene-
ficial interest in default of testamentary disposition a strict
adherence to the rules of English law should not be required.

(f) When not otherwise provided the rules of English law should
apply to land unless mjustice would be the result.

This suggestion of determining by statute the areas in which
English and Native land law should 1espectively apply has not been
adopted in any of the West Afiican dependencies, but the principle
recerved the approval of Lord Iugaid, whose obseivations on the
subject m The Dual Mandate are of such intercst that they may be
quoted in full. ‘In all these dependencies,” he says, ‘English law is
largely if not exclusively applied in the big cities and to a varying
degree beyond them. No doubt European concessionaires, holding
land devised to them in deeds drawn by native barristers 1n English,
and other native aliens, probably have their own 1deas as to the
tenure of their holdings And 1t seems clear that the grantors them-
selves have only the vaguest conceptions as to the conditions of the
grants. How the Courts—bound by Ordinance to take cognisance of
native custom-—can in these circumstances determine suits 1s to the
layman a mystery.

‘The first and most urgent step would seem, therefore, to be the
determination by Ordinance of the area in which English law
applies. This might be limited in the first instance to the urban and
suburban districts on the Coast and fixed by the Legislative
Councils of the respective colonies, to be extended if need be by
resolution of the Council. Within that area all land titles would of
course be registered.

‘Outside these districts 1t would seem to be desirable to enforce
registration (within a prescribed period) of all holdings not already
registered, in which individual ownership is claimed, whether by
aliens or by natives The remainder of the land should be declared
to be subject to native tribal tenure and (except for Government
purposes) alienable only in accordance with the principles of native
law—e.g. the freehold could not be granted If at any time it were
desired to extend the application of English law to any transter of
land 1n such areas, the consent of the Governor would be requued
to ensure that the grantor fully understood the transaction 'The
conditions applicable to individual ownership might be lad down
by Ordinance 1n simple language, viz. that the land could be sold
or taken in executton, with a correspondingly simple form of lease
A similar form for tribal land alienated on leasehold might be
added.

-
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“This procedure,’ said Loid Lugard, ‘would not arrest natura)
evolution, or perpetuate by legislation a system which 1s m course of
development, but 1t would ensure that native tenure could only be
modificd to accord with changing circumstances after duc con-
sideration and with the assent of the Government. It would in no
way interfere with the right of native owners (subject to conditions)
to dispose of their lands, and to make their own bargains, and if so
desited, to include special terms in the lease It would assure to the
grantec the clean title he desires, and a clear understanding of the
law to which it 1s subject **

There are, however, certain obvious objections to the proposal to
dematcate areas 1n which Ynglish and Native law should 1espec-
tively apply. It has been shown alrcady that a plot of land held
under natrve tenure may pass undel Inglish tenute and again revert
to native tenure. Moreover, systems of tenure are interlocked with
systems of social organization, and to issue a decree that English
land tenure shall apply in a patticular area will not alter the {act that
in that area there may be many living under the extended-family
system and consequently holding fand 1 a community form of
tenure On the other hand, if cocoa cultivation 1s begun in some
remote region of the interior it will create conditions there unknown
to native law and to whach native law will have to make 1ts own
adjustment. To prescribe English law for one area and native law
for another would create water-tight conditions which would stand
1n the way of any gradual synthes:s of the two systems of law Not
merely would 1t hinder the accommodation of native law to English
law, but would hinder also the modification which English law
should itself undergo 1in order to meet the conditions of a West
African dependency  Law should be 2 living institution, not a
fossil

The Gold Coast
111
A Note on Litigation and Registration
A HE West Afiscan Lands Committee aimed at the establish-
ment of complete control by the Government over the

L. transfer of land in favour of non-natives, and at the dis-
couragement of litigation between natives—htigation which, by the

3 The Dual Mandate, pp. 304 €t seq.
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great expense incuried, was a soutce of grave danger to the country.
They agreed with the view of Sir H. Belfield that, for the settlement
of land disputes between natives, executive control should as far as
possible be substituted for judicial

As regards tiansfets to non-natives, since natrve customary law is
inapplicable 1 such tiansactions, 1t should be a cardinal principle
that no t1ansfer of any interest in land by a native community to a
non-native should be valid unless 1t were by lease for a term of years
and were made with the consent of the Governot.? 'They further
recommended the creation of a system of iegistration of title to be
applicable to the proposed leases This system should be of the
Tortens type,® and all leases granted in futute under the Com-
mittee’s scheme would be placed upon the register. As to the other
guants to be so placed, only those which boie the signatuie of a
Government official would be recewed by the Registiar  Thus a
Ciown grant in any dependency would be accepted, whilst in the
Gold Coast every certified concession, and m Southern Nigeria
every grant approved under the Native Lands Acquisition Ordin-
ance, would be entitled to a placc on the register. The register
would contain a succinct statement of the interest of the person
registered and of any limitations on his inteiest, and a reference to
the instrument creating the interest. A copy of the mstrument
would be deposited in the registry and it would be necessary to
provide that no transfer of any intetest on the register would be
valid unless registered The 1ules of English law would, under the
Supreme Court Ordinance, be applicable m respect of interests
entered upon the register.

As regards transfer in favour of natives, the commuittee would
have wished to hold an inquiry into the claims of all persons alleging
themselves to be individual owners, with a view to registering them,
and establishing a register of title applicable to them; but tlus, they
thought, would result 1n a flood of litigation which would aggravate
the existing evil. In the districts, however, which they proposed to
exempt ftom the operation of native land law and wheie tenure on
English lines would be recognized, they considered that a system of
registration of title should be introduced wherever circumstances
were favourable But such a system could not be satisfactorily
mtroduced until a proper survey had been provided. It would be

LThe Governot would, they sugeested, onlv grnie his consent when he had
recetved a repott from the District Comnussioner showmg the aea and bounduries
of the proposed grant, whether the title propeily bulongud to the commumty pro-
posing to grant 1t, whether the communaty fully assented, whether the consideration
oftered was adequate, and that the grant would not matertally mtetfere with the
community’s requirements in the matter of agticulture, fishing, hunting and the
collection of natural products

 See the chapter on Registration, p. 212 el seq
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necessary also to retain the existing system of registration of deeds
in any area until a system of registration of title had been brought
into force

In 1924 the Suiveyor-General of the Gold Coast (Colonel Rowe)
advocated a thorough-going system of registration, though only of
absolute titles ITe was opposed to the regstration of unguaranteed
possessory titles. He proposed, therefore, to apply his system onl
to («) land held under English forms of tenure, and (b) land held
under native custom which had been gradually modified so as to
apptoxmate to or combine with Buropean methods of tenure,
Colonel Rowe’s proposals were not accepted by the Government.

In 1926, as already observed, Mr. Ormsby-Gore, after a visit to
the Gold Coast, stated that ‘litigation about land 1s a curse to the
country. It arises from disputes not only over boundaries between
tribes and chiefdoms, but also between families and individuals.
Boundary disputes have become increasingly frequent and the result
1s that many of the stools have become 1ncreasingly impoverished,
while some of them have been reduced io a condition of bank-
ruptcy.l The subjects of the stools are submitted to levies to pay
lawyers’ fees, and thisis one of the chief causes of discontent among
the poorer peasantry ° Mr. Ormsby-Gore considered that, as far as
possible, there should be an endeavour to build up a system of
registration of title based on the compulsory production of all
relevant documents and evidence.

In so far as the acquisition of land by non-natives is concerned, it
had long been a cause of complaint 1n the Gold Coast that it was
difficult to get a good title to land, freehold or leasehold, because of
the difficulty of ascertaining whether the land was held under indi-
vidual or community ownership and, 1f the latter, what members of
the community were entitled to give a conveyance. Moreover, in the
absence of any law corresponding to the Statute of Limitations it
was posstble for a third party, after a long interval, to claim the land,
Many cases had occurred of non-natives who had acquired land in
good [aith being obliged to pay several times over to different parties
in respect of the same picce of land. The Lands Registry Ordinance
provided no adequate protection since two wrreconcilable documents
might be, and had been, 1egistered on the same day. Under the Or-
dinance 1t was difficult to trace the various conveyances and difficult
therefore to compile any clear record of title. On all these accounts it
was suggested, in 1926, that there should be legislation which would
protect non-natives who had acquired an interest in land from
natives, provided that reasonable steps had been taken to ascettain

11t 15 of interest to note that at the present time (1944) Native Authorities 1n
Ashant: are not allowed to spend money on litigation. Their annual estimates have
to recowve the approval of the British Commissioner.

3
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(e.g by a certificate from the Native Authorities) that the person
conveying the land was competent to do so 2

As regaids land transactions between natives, the absence of any
general settlement of titles was also held to be the prime cause of the
excessive, and often ruinous, litigation There was no finality n
native law and the fact that an area of Jand had figured once 1n a
court of law was no guarantee that it would not figure again in the
same court, ot another. A case had even occurred when a2 Com-
mussioner who had concluded the hearing of an appeal from a native
tribunal, and was inspecting the land before giving his judgment,
met a Judge of the Supreme Court inspecting the very same area.
The whole position was complicated by the difficulty of ascertaining
what the native law of tenure 1in any arca was, a difficulty which had
been greatly increased by the introduction of commercial crops and
the alienation of large areas of land to strangei natives—factors
which were creating many new vatieties of tenure.* An additional
complication was the conflict of laws and the fact that native law
was now usmg English terms of conveyancing which might, or
might not, cortespond with those of English law. Under native law
land might be assigned to a famuly and that family would be secure
against dispossession. Yet such an assignment might not, under
native law, carry with it any right to re-assign.

In view of all these complications there was an urgent need for a
general system of registration of titles. Ina new country the capital
required for the development of private enteiprise could only be
obtained on one security, namely land ; and the existing defective
nature of the titles to land was a serious impedument to commercial
progress. Lvery form of tenure could be admitted to the Register,
and every Stool, Native Authority, kindred, fanuly o1 individual
should be able to know with certainty what 1t was that they owned,
and the rest of the world should be able to know also, so that anyone
engaging tn any transaction m land could do so with a full sense of
security.

Others have opposed the institution of any general system of
registration of title, or at least of indefeasible title, as this would be
striking a final blow at the roots of native institutions. The regis-
tration of lands held under native systems of tenure would lead toa
scramble by everyone who had acquited land by native customary
methods to register an absolute title to what, undet the law which

1 The Concessions Ordmance does 1n fact protect the lessees of concessions from
natives attempting to pass bad titles, but the Ordinance 15 not applicable to land
within the bounduiies ot towns,

2 [armers of one chuefdom now commonly obtamn land for cocoa cultivation in
another cluefdom, and villages have sprung up mn which the houses and inhabitants
belong to one chiefdom while the land on which the houses stand belongs to another,
Cf Sietra Leone, p 200
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alone had put him in possession of a valuable asset, could never have
become his freehold property. It would lead to the more rapid
alicnation of native lands, which would tend to fall more and more
into the hands of capitalists, Africans as well as Europeans. Under
the existing native system there was sufficient security of tenure,
The native occupier enjoyed what was 1n fact a perpetual leasehold,
which not even the most powerful chief could terminate from mere
caprice But tuibal and sub-divisional boundaries should be demar-
cated, and also famuly lands. These could then be given formal title
and vested 1n a trust A land tax might also be imposed.

Others again have advocated a middle course. Any general system
of 1egistration would requue a large and costly staff, and the people
mterested 1n land would find themselves involved in heavy costs. In
the more remote areas they would lose their lands from sheer 1gnor-
ance. But as1egaids lands held in puivate ownership—that s to say
lands held by individuals or families which could be alienated with-
out the sanction of any public authority—there was need for some
form of registiation, even though there might be difficulties n
ptoving title and a large propottion of the landowners were illiterate,
It would be a comparatively ssmple matter to register possessory
titles, and these would automatically mature into absolute titles
under the operation of a reasonably brief time limit.! It mught not be
necessary to register all lands held in private ownership, but only
those held in urban areas. Famuily land in urban areas could be
regstered mn the name of trustees 2

These are some of the views which have been expressed 1egarding
registration of title to land in the Gold Coast. There would not
appear to be any insuperable difficultics 1 applying a system of
registration of title to the following classes of land:

(@) land held under the Concessions Ordinance;

(b) land acquired by the Government (including lands leased by
the Government);

(¢) lands that have been the subject of final decision in Courts of
Record; and

(d) lands held under European forms of tenure.

As regards class (¢) it may be observed that if the proposed new
Land Court wete instituted as a Coutt of Appeal its decisions would
serve as a centralising authority As regards lands held under
Turopean forms of tenure, therc would be difficulties in defining
‘Luropean forms of tenure’, and it has already been pointed out

P Under Scetion 77 of the Butish Land Registration Act of 1925 a registered
possessory title matures after 15 years mnto an absolute title.

It 13 not quite clear what is the difference in  the Gold Coast between family
lands held under customary law and family lands held in private ownership

-
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that lands held under European tenuie may cease to be so held
when the owner dies. Any paitial system of registration of title may
create more difficulties than it sets out to solve.

On the other hand, there are many strong objections to any
general system of registration.

These have been stated as follows:

(i) the vague and informal way 1n which natives deal, at least with
some classes of land;
(ii) the difficulty of ascertaining the native customaty law;
(111) the absence from native law of any 1dea of limitation of {ime
within which claims can be asserted and enforced 1 coutt;
(iv) individual owneiship tends to become family ownetship on the
death of the individual ;
(v) if registered, individual ownership would tend to become
ownership in the English sense;
(vi) registration would lead to an increase of litigation;
(vii) registration would facilitate alienation by sale, lease or mort-

gage.

Other objections have been noted already, or will be stated in the
Chapter dealing with registration (Chapter XXIIT)

The necessity, however, of cleauing up the whole position regard-
1ng titles to lands 1n the Gold Coast 1s obvious, and this issue should
not be confused by the supposition that the only form of registia-
tion of title must be that of absolute title in the European sense,
Nor should the argument that any attempt to clear up the situation
would result in a flood of litigation be allowed to deter the Govern-
ment from embarking on an obvious duty. The mere fact that a
flood of litigation would be let loose is only an additional proof of
the need of a general settlement But before any attempt 18 made to
introduce a system, or systems, of registration thete 1s need for
much more factual knowledge of the existing state of tenure con-
ditions. It is not clear, for example, what are the changes that can
be regarded as a valid development of native land law, what are the
bodics entitled to declare whether any particular practice is, or 1s
not, native law or custom,? what 1s the precise relation of family
ownership of land wis-d-vis the communuty or ‘stool’, and what s
the legal position regarding land when a ‘stool’ is replaced by a new
statutory Native Authority The land rights of Native Authorities
clearly require to be defined, and when this has been done 1t may
be paossible for the more advanced Native Authorities to institute
some form of Domesday Bool or system of registration—possibly of

11n Ashant1 the Confederacy Council has recently been empowered to declare
what 15 native custom.

-
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possessory title. 'Where the community title has been impaired it
may be possible to strengthen it by authorizing Native Authorities
to buy back land as the opportunity occurs—a policy which is
being followed in some areas of Southern Nigeria ?

Gold Coast
v
Summary

%0 sum up some of the main ponts of this review of land
tenure conditions in the Gold Coast, it would appear that
4. the complexity of these conditions 1s due firstly to the rapid
commercialization of land as a result of the development of mining
and of the cultivation of cocoa; secondly to the native claim of
ownership of every acre of land; thirdly to the Goveinment’s
acceptance of a policy of non-intervention, its failure to make 1itself
acquainted with tenure conditions, to control ahenation and to
exercise general forms of control wluch would ensure that land
would be used to the best advantage of the people as a whole Thus
policy of laisser-faire left the development of land law largely to
English and African lawyers trained to regard land ownership, and
mdeed all forms of transactions in land, from the pomt of view of
European rather than of African law. Much confusion has been
caused by the ambiguous use of the term ‘individual ownership’, by
the faillure to recognize that self-acquired property may become
family property on the death of the owner, and that land alienated
to Europeans and held under Enghsh law may, on returning to
native ownership, again become subject to native customary law.
Confusion has also been caused by applying the term ‘chiefs’ and
‘stool lands’ to heads of extended families and family lands, as well
as to the 1ecognized public authorities and State lands. On the
other hand, confusion has been caused by the supposition that the
sale of land was a new-fangled idea unknown to native customary
law. It has also been assumed that native law 1s necessarily ancient

custom and is therefore incapable of providing the security of tenure
demanded by modern conditions.

! In Aghant: under the Stool Property Protcction Ordinance of 1940 (No 22)
Native Authorities may no langer alienate, pledge o1 mortgage any Stool property
(which includes land) without the consent of the Chief Commissioner Nor may
any Stool property be seized 1n execution or sold in pursuance of any pledge or
morteage unless the property had been pledged or mortgaged with the consent of
the Chuef Cornmussionet,

S
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Much more knowledge 1s required of the native rules of inheri-
tance These have been undergoing change 1n rmportant respects.
It has been suggested that greater security might be given to indi-
vidual holders if they were given a declaration that their holdings
were their own private property. But this would only have a tem-
porary effect unless the entite systems of inheritance were alteted,
Yet systems of inheritance are part and parcel of the social structure
and rules of inheritance cannot be altered without altering also the
social system of which they are an expression

Much litigation and debt have occurred owing to the alicnation
of land by chiefs, but this 1s less likely to occur nowadays since the
authority of chiefs 1n this respect is better understood. In Ashants
chiefs 1efer applications by non-natives for land to the Brtish
Administrative Officers, and m the Gold Coast as a whole land may
now be regarded as safe from exploitation by Europeans

There 18, however, the danger that more and moie land will
fall into the hands of African capitalists There 13 ample evidence
already of this process and of the necessity of restricting the right of
transfer among natives. The European view of land-holding, or 1t
mught be truer to say the view held 1n Turope yesterday, has led to
the conception that a man’s land 1s his own to do with as he pleases,
and that there is no longer a necessity to offer acknowledgement to
chiefs in respect of land-holding. There 1s a political danger in
allowing individuals to become owners of ‘frecholds’, without owing
any allegiance to the local Native Authorities. This danger has be-
come emphasised by the arrival in many districts of large bodies of
cocoa cultivators from foreign territory. If ‘indirect rule’ is to con-
tinue to be a cardinal principle of British policy in tropical Africa, 1t
would appear to be essential that the local Native Authorities should
remain the ultimate ‘owners’ of as much land as possible, since the
‘ownership’ or control of land lies at the root of all African concep-
tions of government The freedom accorded to chiefs in the past
to sell stool or community lands outright had as 1ts natural corollary
the disruption of the native polity. It should be regarded as a fixed
ptinciple that no stool o1 Native Authority should be allowed to
grant any nterest 1n land for a period exceeding ninety-nine years.

"The precise position of family and individual ownership in rela-
tion to public or community ownership has not been sufliciently
studied While the heads of the community (1.¢. the ‘stool’, chuefs,
or Native Authorities) may not be entitled to interfere i the usage
or enjoyment of lands once allotted, or 1n the occupation of specific
families or individuals, they yet remain the general guardians of the
community’s interests, the chief of which is the fair distribution and
proper utilization of land. With a view to exercising this control
Native Authorities may find 1t necessary to institute local land
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offices with registers or Domesday Books, But the first essential
preliminary to all reform would be a scientific sutvey of existing
forms of tenure This would include a study of the rights of the
stool or state, the extent to which land in each distiict has passed
mto private ownership, the nature of the rights of private owneis
(e g whether there is a right of assignment), the extent to which
land has been accumulated in the hands of individual capitalists, the
relations of landlords and tenants, the rights accorded to strangers
and the relations of strangeis to the local Native Authorities.



CHAPTER XV
Sierra Leone

VIERRA LEONE consists of 2 Colony and Protectorate. In
the former all land is the absolute pioperty of the Crown,
h_ though a number of areas have becn alienated by Crown
grant to commercial fums and private mdividuals, as well as by
lease to the Impenal Government for militaty putposes In the
Piotectorate, on the other hand, all land is vested 1n the tribal
authoities, who are declaied “to hold such land for and on behalf of
the native communitics concerned’.? But the freedom of the tubal
authotities 1s restricted by two important laws, () The Concessions
Ordinance (No. 29 of 1931) which applies Loth to the Colony and
Protectorate and regulates the concesston of land nights by natives;
and (b) The Protectorate Land Oidmance (No. 16 of 192%) which
presciibes the conditions under which land in the Piotectorate may
be held by non-natives.?

Alienation

The Concessions Ordinance lays it down that no tribal authority
or any other nattve shall have the power to alienate land for the
purpose of cultivation except under the provisions of the Conces-
stons Ordinance or of the Protectorate Land Ordinance, and that no
grant or other disposition may be made without the consent of the
Governor 'The Governor may only sanclion concessions up to
1,000 acres if he is satisfied that the grant will be {or the benefit of
the local Chiefdom, or for laiger areas if for the benefit of the whole
country. For a grant ot disposition in excess of 5,000 acies, the
consent of the Secretary of State 1s required, and there 1s a remark-
able provision that grants are subject to any future conditions which
the legislaturc may see fit to impose It 1s also laid down that under
no citcumstances may a tribal authority or any native alienate land
exceeding fifty acres for any longer term than ninety-nine years,
unless it 1s to the Colonial Government for a public purpose. The
Ordinance provides for the establishment of a Coutt to deal with all
matters relating to concessions and this Court may only certify a
concession as vahd if (iuter alia) it is satisfied that the customary
rights of natives are reasonably protected in respect of shifting

1 Preamble to the Protectorate Land Ordinance (No 16 of 1927)

2 The term ‘native’ 15 defined 1n the Concessions Ordinance as meluding ‘all
persons of African birth who are entrtled by nattve custorns to nghts m land m the

Colony or Protectotate’. The term non-native, thetefore, presumably mcludes alien

natives,
195
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cultivation, pasturage, collection of firewood, and the hunting and
snaring of game. A concession may not be certified 1f 1t grants or
purports to grant rights by which natives may be removed from
their habitations. On the other hand, there 1s a provision, amustng
to a Buropean, that 1f anyone attempts to invalidate a concession by
putting ‘fetish’ on the land, he shall be liable to a fine of £50 or to
imprisonment for six months,

The Protectorate Land Ordinance enacts that no land in the
Protectorate may be occupied by a non-native unless he has first
obtained the consent of the tribal authority, and that any non-
native who occupies land in the Protectorate without the approval
of the District Commuissioner becomes a mete tenant at will, that
is to say, his tenancy may be determined by the lessor without
notice. But if the consent of the tribal authority and the approval
of the Distiict Commuissioner have been obtamed, a memorandum
of the terms of the occupation must be drawn up in a prescribed
form. A mon-native may not, however, acquire a greater interest 1n
land than a lease for fifty years; and it is laid down that the rent he
pays shall be subject to revision by the District Commussioner every
seven years. Year to year tenancies are determinable by either party
giving three months’ notice. There are provisions also regarding
fixtures In the case of tenants at will, or tenants on sufferance,!
the reversion 1 all fixtures, buildings and economic trees is in the
tribal authorities; but in the case of a tenancy created by lease, the
fixtures and buildings may (with certain provisions) be removed by
the tenant, or sold to the tribal authorities, who in any case are
required to pay to the tenant the fair value (to an incoming tenant)
of any economic trees which had been planted by the tenant. These
provisions by which improvements are paid for by the tribal
authornities instead of being sold direct to the new tenant, involve
the important principle of preserving to the community the ultimate
control over land

There is one further provision of interest in the Protectorate Land
Ordinance. It is laid down that every non-native settler who does
not hold a lease of land and is not employed by a person holding a
lease, must pay a settler’s fee to the paramount chief, in lieu of the
customary piesents or contribution of labour sanctioned by native
law. But this payment, or part of it, may be remitted 1n the case
of a non-native who by his knowledge of any special trade or calling
is considered by the chief to be conferring a benefit on the chief-
dom. It may be remitted also 1n the case of any non-native who 1s
employed by a person engaged in any industrial undertaking.?

L A tenant on sufferance is one who, having ortginally come into possession of
land by a lawful title, holds such possession after the determination of his title. His

tenancy may be determined without notice by the lessor.
2 See the Protectorate Land dmendment Ordinance, No, 1 of 1935.
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The Native System of Tenure®

In Sierra Leone the staple food of all tiibes is tice, though cassava,
Indian corn, ground-nuts and mullets are also giown. The ground
is prepared by cutting down the timber, allowing this to dry and
then burning 1t. At the beginning of the rainy season the surface is
hoed, but the stumps are not removed and the ground is then
planted. There is no system of manuring or of artificial irngation.
It is possible to use some of the swamp land and the land fringing
the rivers for several years, but usually two continuous crops of 11ce
are not taken off the same plot. Cassava may be planted among the
rice and taken in the second year. The giound is then allowed to lie
fallow and it soon becomes covered again with bush and sctub 'T'he
fallow period is noimally five years, after which it 1s again cleared,
burned and icplanted. This system necessitates laige rescives of
land, and it will be seen piesently that one of the majo: problems
of Sierra Leone is the over-farmed condition of the uplands.

The Protectorate of Sierra Leone is divided 1nto chiefdoms, each
of which has well-defined boundaries. The chiefs aie territorsal
rulers and have jurisdiction over all natives living within the limits
of the chiefdom., "The fundamental umit 1s the town, with its
surrounding band of cultivable land Each town has the tiadition
that it was founded by one man or one family, and all over the
Protectorate, if natives are asked to state the conditions under which
land is held, they will reply that the land belongs to the man who
first brought it under cultivation, or, if he is dead, to his descen-
dants. All the chiefs are agreed on this, and no custom is more
clearly or explicitly stated

But a farmer rately settles on land by himself. He comes with
his brothers, wives, children and dependents, including in the olden
days his slaves: and the land 1s cultivated with the help of all. By
working the land all acquire an intevest, which soon takes the form
of rights. Tven slaves acquired 1ights, which many still retain,
even though the status of slavety has long been abolished. Never-
theless, the head of the family does not lose his right of allocating
the land, and he may parcel it out afresh provided he does not
deprive any of the otheis of all their interests. On the death of the
head of the famuly, the land over which he had exercised control
may be cultivated, for a time at least, as onc holding Or his
childien, as they found families of their own, may divide the land
among themsclves, in most cases according to the otiginal appor-
tionment by the deceased head. The fundamental basis of land

1 This account of the native system of tenure 1 Sierra Leone 15 based on a
memorandum by the late Su J € Maswell, formerly Colnnnal Secietary of Sierra
Leone, 'The memorandum (adapted) 18 included in The Handbook of Sierra Leore,
by T. N. Goddard, M B E, 1925, pp. 82-93.
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ownership is thus individual ownership, passing as the family grows
up into family ownership, which in time reveits to individual
ownership.

The land belonging to a town 1s the aggregate of the lands owned
and cultivated by the individuals or famuilies living in that town, and
the land m a chiefdom 1s the aggregate of the lands in the different
towns in that chiefdom. But it should be noted—and this is a point
of fiist-class importance for the understanding of native rights m
land—that individuals, male o1 female, always retain membership
of their family and even if they have been absent from their village
or chiefdom for many years, they aie still entitled, on their 1eturn,
to a share of the farmly land.

Tiansfers of land between natives have always been common,?
and when anyone wishes to settle in another part of the country than
his own, he goes to some landowner there and asks for a piece of
land on which to build a house and grow his ciops. He gives the
landowner a gift, the value of which bears no relation to the value
of the land, but is dependent rather on the social position of the
newcomer. The gift 15 a token and may consist merely of a few
‘heads’ of tobacco or a few pieces of cloth. It would be incumbent
on the landowner, however, to introduce the settler to his para-
mount chief, who would also receive a gift. If the chief were not
informed of the settlement of a stranger in his chiefdom, he would
have a right to fine both the stranger and his host.

The settler 1s required to pay a regular rent for his holding; but
on the other hand he is not entitled 1o dispose of 1t as he pleases,
The original ownet would always claim that the land was ultimately
his, though he would not normally attempt to dispossess the settler,
But in course of time the claims of the o11ginal owner become vague
and the descendants of the settler gradually establish rights indis-
tinguishable from those of the original owner. Those rights, how-
ever, arc only established by the newcomers as adopted members of
the chiefdom, and are lost if the newcomers return to the chiefdom
from which they had originally come. "This 1s an important principle
since it has frequently happened in the past, and happens still
to-day, that scttlers on the borders of one chiefdom attempt to
transfer not merely their allegiance, but also thei: land to a neigh-
bouring chiefdom 1 which they had formerly resided. Under such
circumstances the original landowner or hus heir would be encour-
aged by his chief to revive his claim to the land, and to dispossess,
without compensation, the disloyal settler or his descendants. Many
faction fights between chiefdoms have in the past occurred on this

1 Eudence taken by the Select Commuttee on ‘The West Coast of Africa’ in 1842
showed that sales of land to Europeans by individual natives were a common
occurrence,
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account, and 1t will be seen presently that in 1ecent years many
difficulties have risen because single individuals have acquired land
interests in more than one chiefdom.

The lending of land 1s 2 common practice and it is often a matter
of dispute whether a piece of land had originally been given out-
right or merely lent In Sierra Leone, as n other regions of Africa,
there 1s usually no limitation of time within which a suit may be
brought, though some chiefs hold that if a farmer has cultivated his
land five or six times, 1 e has been in possession for twenty-five or
thirty years, he cannot be dispossessed 1 However this inay be,
there is genetal agreement that 1f a farmer is dispossessed after long
occupation, he must be provided with land elsewhere.

It 15 said that the sale and pledging of land was formeily unusual
in Sietta Leone.? Theie was no market for land, as there was
sufficient land for all, Moreover, land could not be sold since the
owner’s rights were limited. A man’s childien, as they grow up,
acquite rights in his land and would object to any permanent
alienation ;3 and the chief and his people would not sanction a cus-
tom by which the land of the chiefdom might be diminished "1'he
practice of pledging land has, however, become one of considerable
importance in recent years. With the advent of permanent swamp
cultivation of rice and the establishment of permanent tree crops
in cerlain areas, holdings have come into existence on which money
lenders are ready to advance money, accepting the land as security
and its use as intetest. To this there will be further reference in
Chapter XX1I, where the subject of pledging land is dealt with as
a whole.

The most important problems of land tenure in recent years have
arisen in connection with the extension of the cultivation of swamp
rice to the mangrove belts which fringe the rivers—a method of
farming which has been fostered by the Government as a means not
only of relieving pressure on the impovenshed uplands, but of
securing the people’s food and establishing a much needed addition
to the export trade. Many agriculturists from the congested upland
areas have alieady been successfully established 1n the swamp lands
and provided with productive farms, but the process of settling a
high proportion of immigrants in alien chicfdoms 1n a short space
of time has presented many difficulties, the chief of which has been
security of tenure.

In the swamps, as in the uplands, the cultivator who clears the
swamp, and his family after him, own the exclusive nght of using

1His case 18 very much strengthened 1f he can show that the graves of his
ancestors are on his land.

2 See The Handbook of Sierra Leone, p. 87

3 It 13 unthinkable in mative law for a man to disinhent the whole of his If.smuly.
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the land, but n the Scarcies arca there is a notable departure from
normal practice in that strangers from neighbouring chiefdoms
have been allowed to clear plots for themselves, while still restding
in their own homes. In this way, a single individual may, and often
does in fact, own farms in two chiefdoms and is subject to two dis-
tmct Native Authorities. The Director of Agriculture (Mr, F J.
Martin) has observed that if strangers can obtain a sound title to
the undisturbed use of land, there appears to be little wrong n the
method of land tenuie, and nothing to 1etard development But if
the authortties n the swamp area weie to become reluctant to allow
the infiltration of immugrants, a serious position might arise, since
the over-faimed uplands cannot support their present population.
Many of the upland peoples have been driven to the towns and
mining centies in the hope of obtaming better conditions of living,
thus forming nuclei of unemployment. The systematic develop-
ment of the swamp areas is, theiefore, essential to the welfare of
Sicira Leone, and although the right of a chiefdom in the swamp
area to reseive adequate living space for its own people is fully
recognized, yet any attitude which would prevent the development
of the large aieas of potentially rich, but at present waste, swamp
would have to be overcome. Already 1t would seem that the custom-
ary gift to the paramount chief for permission to clear a piece of
swamp has become abnormally high.*

1 Official Report by F. J. Martin, Duector of Agnculture



CHAPTER XVI
Mauritius and Fiji?

¥ AURITIUS. The island of Maurtius was discovered,
or rediscovered, by the Portuguese 1n 1507, annexed by
i the Dutch 1n 1598, by the French in 1715, and by the
British in 1810. It has an area of 420 sq miles The population in
1939 was estimated to be 419,059, of whom 271,687 were Indians
The density of 582 persons to the square mule 1s very high for an
agricultural community The climate is relatively fice from ex-
tremes, but tropical cyclones at times cause heavy damage to the
crops, and occasional dioughts have also led to much distress.
The land disti:ibution in 1940 was as follows:

Lands under sugar cane .. .. 150,845 acres
Lands under secondary crops .. 24,196
Crown lands and reserves o 80,733
Township lands . . .. 18,240
Other lands . . .. 186,786 ,,
Total .. 460,800

The amount of alienated land constitutes about 83% of the total
area. Most of it became private property as a result of concessions
made during the period of French occupation, but the large areas
held by Indians were acquired under systems of ‘métayage’ or
‘morcellement’, whereby many large estates were parcelled out
among the tenants These systems are still practised, though on a
much reduced scale 2 .

In Maurittus land tenure, like the whole of the econonue life of
the island, is subject to the dominance of the sugar industiy.
809, of the cultivable area of Mauritius 1s under sugar-cane, 80 Y%,
of its essential foodstuffs ate imported, and 98 %, of its exports take
the form of sugar There are about seventy sugar estates, ot which
rather mote than half are equipped with factones, and thete aie
some 20,000 small planteis, whose holdings constitute about 43 %,
of the total area under cane. Most of these small planteis are

1 This Chapter 1s, by pernission of the Society of Compiratnne Legiulation,
reprinted from the FYournal of Comparatwe Legislatzon, Third Suies, Vol XXVI,
Parts II and IV, p. 42, ‘Land Tenure 1n Mauttius and Fyo’, by C, K Meek

*It 1s interesting to note that among the qualifications for the fiunchise in
Mauritwus are (@) ownership of imrmovable property ol the annual value of at least
Rs, 300, or (b) tenancy at the rental rate of at least Rs, 25 a month,
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Indians, or the descendants of Indians who came to Mauritius as
indentured labour, and when freed from their indenture became
independent growers, though many still supplement their incomes
by working as part-time labourers on the estates.! Mauritius thus
presents a striking parallel to Fij1, where 43 % of the population are
descendants of Fast Indians who came to Iyt as indentured labour
for the sugar estates But in Fiji the East Indians have become
partners with the Colonial Sugar Refining Company, which 1clies
almost entirely for its supply of sugar on the efforts of small
growers, and provides them with techmical guidance and other
assistance; 1 Mautitius the small growers have regarded the
factories merely as a matket.

In 1937 the grievances of the small planters led to considerable
unrest A Commission appointed to inquire into these grievances
found that the causes were the excessive rates charged by the
factories for crushing cancs, the cuts made in the prices offered for
a paiticular species of cane, the absence of control over weigh-
bridges, the necessity of having to sell thewr produce through par-
ticular dealers, and the general lack of credit facilities.

As a result of recommendations made by the Commission, the
‘Cane Planters and Sugar Millers Control Ordinance’ was enacted
in 1939. This provides for the establishment of a Central Board,
with a regional committee in each of the nine districts of the
island. Each commuittee consists of two representatives of mullers
and four of the planters, of whom two must be small planters,
1e producing less than 1000 tons per annum. The regional com-
mittee 1s empowered (o deal with disputes between planters and
millers, and any dispute which cannot be settled by the regional
commuttee is referred to the Central Board. Planters growing cane
in a particular factory area must send their canes to that factory,
and the miller 1s bound to purchase all canes inside that area and to
refuse canes grown outside.

With regard to middlemen, the view of the Government is that
the middleman still serves a useful purpose by supplying credit to
small planters. But his activities must be controlled. Under the
Ordinance, therefore, every middleman must obtain a permit from
the Registrar; this permit may be cancelled if the Cential Board has
reason to believe that the holder 1s not a fit and proper peison to

! In 1940 the figures for Indian cultivation of cane were as follows,

On estates . .. 10,805 acres

Off estates . . 38,258 ,,

Estate ownershup .. 5,515
Total . 54,608 ,,

Thus total represented 36 2% of the total cane cultivation.
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continue to hold a pcrmut The prices to be paid by a middleman
for canes must be fixed by the muller in consultation with the
planter.

Furthermore, in 1939, a ‘Small-Planters Association’ was formed
under the Industrial Associations Ordmance (No 7 of 1938). This
will keep a close watch on all contracts between muillers and small
planters. With the establishment of the principle of free negotiation
between the miller and the small plantei, and of a right of appeal to
the Cential Board, 1t may be expected that the position of small-
holders will be considerably improved.

Dr. Martin Leake has expressed the opinion that the larger
estates would profit by dividing up their lands into small holdings
and leasing these, theieby reducing their dizect labour bill and so
solving the problem of the wage-paid labourer He added, also
that Mauritius might soon be faced with the problem of how to use
the excess land. The increase of local production of food would
seem to be linked up with that of the extension of small holdings
With these systematically organized on a basis of famuly cultivation,
partly planted with cane and partly with food crops, and with
access to grazing areas, the local food supplies could be substantially
increased.! Mauritius 1s a2 good example of the doctrine that the
character of the tenure must depend on the type of rural economy
which 1t 1s proposed to promote

Fjji. The Fiji Islands provide an interesting illustration of a
plural society. The small European population (slightly over 29%,) is
mainly concerned with the management of the sugar and copra
industries ; the East Indian (43 %) with the cultivation of sugar-cane
and rice; and the Fijian (50 %) with the cultivation of foodstuffs and
cocoa-nuts. The reconciliation of the interests of the three groups
has not been easy, but 1t has been achieved to a remarkable degree.
Most of the Indians i Fyji are Fij1-born and regard themselves, and
are regarded by the Government, as an mtegial pait of the com-
munity. They have done good seivice to the indigenous Fijians by
teaching them the art of field agriculture.? The Fijuans, on the
other hand, have been generous to the Indians. Their recent sur-
render of the control of their excess lands has enabled the Govern-
ment to place the 1elations of Indians and Iijians on a sound
foundation of goodwill,

In the early days the sugar canes of I'i were grown by the various

1 Dr, Martin Leake ‘Further Studies m Tropical Land Tenute’, in Tropical
Agriculture, Vol, XVI, No. 1

2 The indigenous system of land holding was largely one of service-tenures, The
Chief could call for the labour of any district and use 1t for planting, house-building,
etc  In times of fammne the Chief would declare the produce of pluntations to be
comrmion prqoperty
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companies with hired labour indentured from India 1 But in 1913
cxperiments were begun by the Colonial Sugar Refining Company,
with a view to converting the estate system into one of small hold-
ings, and establishing thereby a contented peasantry with a direct
interest 1n the land. These experiments proved so successful that
the Company now relies almost solely for its supplies of cane on
peasant farmers who are either tenants of the Company or lessees
of lands owned by Finans 2 The Company’s tenants aie given a
ten years’ lease which 1s readily renewable and contains clauses to
ensure proper cultivation. The holdings are of ten acres and aie
cultivated in four sections—two and a half acres planted with sugar
cane, two and a half acres of ratoon crop, two and a half acres of
Mauntius beans ploughed under for fertilization, and two and a half
acies of young cane plants. The farms are so arranged that the
sections similarly used adjoin, thus making for economy in the
large-scale harvest operations which are carried out co-operatively.
Payment 1s made according to the sugar content, and this itself 15
an inducement to good husbandry. "The Company also piovides
transport, which has always been one of the main problems of
peasant agiticulture, But an even more important service 1s the
system of estate overseers who act as the advisers and friends of the
farmer, and form an essential link between the field and the factory,
Tenants are not permitted {o grow any other crops except sugar
cane and green manures, but they are encouraged to establish
gardens round their homesteads. If need be, they are given cash
advances on easy terms,

Thus partnership between a Company holding a monopoly, and
a peasant population, has been one of the most remarkable develop-
ments of Colonial agriculture in recent times, and may prove to be
one of the solutions of the difficulty of adapting local peasant pro-
ptietorship to the large-scale operations of international trade.? Its
success 18 evident from the keen competition to become tenants of
the Company If 1t can be criticized at all, 1t must be from the point
of view of the danger of excessive reliance on a single crop., Mixed
farming 1s nowadays held to be the best form of msurance for

* Indian lubour was first intioduced 1n 1878, when the cultivation of sugar began
to pass into the hands of large companies wotking with modein machinery

¢ Tenant farms leased by Indians trom Fians vary in size from about 2} actes
to 12, The average yield per acre produced by non-tenants of the Company is
20 tons as compared with the 23 of tenants, Not all Indian farmers grow sugar
cane Some practise muned farmung, rasing rice and corn and keeping cattle and
poats The total atea tarmed by Indians was (in 1939) about 110,000 acres of which

some 33,000 actes were held as cane-growing tenants of the Company Some
2,000 or 3,020 acres are held by Indians as freehold,

? Among_parallel large-scale developments elsewhere are (@) The Lattfiyha
Bstates 1n Iraq, () The Gezira Scheme mn the Sudan, and (¢) The Alternative

Lavehhood Scheme, also 1n the Sudan Notes on these schemes will be found 1n the
Appendix,
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peasant agriculture  Yet, 1f production and distribution can he
controlled by international action, then it would seem to be a sound
principle that every colony should concentrate on the crop which 1t
can most profitably produce.

The Fyi Islands were ceded to the British Crown n 1874, and
by article 4 of the deed of cession, the absolute proptietorship of
all Fijian country not shown to be already alicnated, or in actual use
or occupation by some tribe or chief, or not actually required for
the probable futuie support or maintenance of some chief or tribe,
was declared to be vested in Queen Victoria and her successors.!
Since then there have been various land ordinances, but until 19.40
the ordinance of 1905 governed the tenure of land. This ordinance
enabled natives to lease their land to anyone they pleased, provided
that the consent of the Governor-in-Council had first heen obtained.
Arrangements for such leases had to be made through the Com-
mussioner of Lands, and the leases to be duly registered Fijian
lessees were forbidden to transfer or otherwise embarrass their
mterests without permission, but other lessees were allowed to do
so. The leases carried certain conditions requiring the improvement
of land When a lessee wished to renew a lease he applied to the
Commussioner of Lands. If an owner refused renewal he had to pay
the value of improvement unless it could be shown that the land
was genuinely required for his own use. Otherwise the lease was
compulsorily extended. The usual term for agricultural leases was
twenty-one years, and for extensions ten years Rents were pard
thiough the Treasurer, 10% being payable to the Government,
40% to the chiefs, and 509 to the ‘mataqali’ or land-owning group.
The land legislation also prohuibited the alienation of native land by
sale, grant, or exchange, except to the Crown, and it was laid down
that when a ‘mataqali’ or land-owning group became extinct its land
automatically became the property of the Crown as ultimus hacies.
Finally, 1t was made an offence for anyone to be a party to any
contract or arrangement relating to the tenure of any native lunds,
except with the wiitten consent of the Governor-in-Council.

Such was the general situation untl 19.40, and it could be claimed
that, in so for as alicnation of land was concerned, the Biitish
Government had done its duty by the Fijtans  After sixty-five years
of British rule native owners remained possesued of some 3,770,000
acres out of a total of 4,500,000, or 839, Of the atea lost to them
more than half (415,000 actes) had been alicnated as a result of
sales prior to the Act of Cession As regaids the men alienated to
the Crown, 118,336 acres had been acquired as wltunus laeres
and 82,215 acres as vacant lands for which nu claim had been
made.

1 But ownership was later restored to the Fisans,
L
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Yet the land policy failed to meet the complex situation, caused
in the main by the permanent settlement of Indians in the Colony,
Although the Fijians owned all the agricultural land and derived
good incomes from the leasing of theur lands, they looked with envy
on the wealth derived by Indians from their leased sugar cane hold-
ings. But cane cultivation 1s hughly specialised work and was
formerly considered to be beyond the competence of Fijians, the
form of whose social organization was not conducive to the develop-
ment of the individual enterprise which cane-production seemed to
demand. Yet, through the encouragement of the Government and
the co-operation of the Colonial Sugar Refining Company, Fijians
began, about 1933, to engage increasingly in sugar-cane cultivation.
In that year the Government enacted a Native Lands (Occupation)
O1idinance which enabled an individual Fytan cultivator to obtain
security of tenure over a portion of tribal land and to enjoy the pro-
ceeds of his labour without interference from other members of his
social group *

This development caused anxiety among the Fast Indians The
area on which cane could be grown was limited and competition
keen. Moreover the Government, in order to protect the Fijans
from their own improvidence, had (in 1930) initiated a policy of
reserving permanently, for the exclusive use of Fijian communuties,
areas of thewr own unleased land 1n the vicinity of their villages. But
quite apart from that, it was open to Fijians, on the expiration of a
lease, 1o take back the land of their Indian tenants, on payment of
compensation for growing crops and improvements Many Fijians,
who were eager to obtain for themselves the profits made by the
former tenants, 1esumed the land and embarked on cane cultiva-
tion, but soon abandoned it, as they had not yet learned the neces-
sary technique. In this way much good agricultural land was
thrown out of cultivation, the sugar industry suffered, the dis-
possessed Indians had to find new homes, and their Fijian sup-
planters lost their rents.

The question of the length of lease was one that had long rankled
with the Indians. Before 1930, Indians could not hold a lease for
more than twenty-one years—a period which they considered
insufficient for the recovery of capital spent on housing, equipment
and gencral development. This discrimination against Indians was
eventually removed and extensions, under certain circumstances,
were granted for a further period of nine years. But many Indians
still objected to the leasehold conditions. Abuses had also arisen.
Although the rents charged on leases of native land were fixed by
the Government, yet, owing to the keen competition for cane and
other lands, Indian leaseholders frequently sublet their holdings at

! This Ordinance (No 35 of 1933) later became unnecessary and was repealed.
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increased rents or transferied their leases for a heavy premuum.
High premiums were also charged by Fyjian owners for consent to a
lease on renewal. On all these accounts, many of which were of their
own creation, the Indians attacked the entire system of tenure, and
there was a general demand for freehold grants, or falling that, for
leases of the longest possible duration.

By 1936 the Government had come to the conclusion that a
greater measure of control over lands was necessary, if the interests
of the Indians and Fijians were to be co-ordinated, 1if continuity of
agricultural policy and security of tenuie were to be attained, and if
the existing wasteful system of agriculture® was to be replaced by a
planned economy The Fijian leaders freely shated this opinion of
the Goveinment, and in 1940 the Nattve Land Trust Ordinance
(No 12 of 1940) was enacted—an Ordinance which 1s hikely to have
an influence far beyond the confines of Fiji Under this Ordinance
the control of all native land? 1s vested 1n a Board Although it is
provided that the Board shall administer the native lands for the
benefit of the native owners, it is clearly the intention of the legis-
lation that the intercsts of other sections of the community shall
also be considered The Boaird 1s to have the assistance of local
committees which will advise 1t on questions of land tenure This
is an important innovation ‘There 1s an obvious need in all colontes
for local agencies to deal with problems of land. In Fiji the local
committees will provide an opportunity for the representation of
Indian interests, which will not be directly represented on the
Board itself.

The Ordinance further prescribes that native land shall not be
alienated by native owners, whether by sale, grant, transfer, or
exchange, except to the Ciown, and shall not be charged or encum-
bered by native owners. All instruments, theiefore, which purport
to transfer or encumber any native land, without the consent of the
Board, are declared to be null and void. The Board 1s empowered
to grant leases and licences of portions of native land not mcluded
in a Native Reserve, provided it 1s satisfied that the land 1s not
beneficially occupied, or likely to be required by the native owners
But all dealings in leases are subject to control.? The Board's

I The Director of Aguculture considered that leases should be capable of exten-
ston to peitods varying between forty to sixty years  Under the short-terrn and hap-
hazard system of leasmg, many Indians had used the land wastefully, pulang out
the good so1l and leaving the bad, obtaming the utmost yield for a bref penod and
then swirendering the mpovenshed land.

t Native land 1s defined as land which 1s netthier Crown land nor the subgect of a
Crown grant or natise grant (t e grant of land by native owners), but mcludes land
granted to a “mataqal’ under Section 19 of the Ordinance

3 But permission 1s not required for the mortgage of a lease—a dangerous practiee
i the case of illiterate peoples It 1s not clear if consent 15 requured for a transter to
a foreclosing mottgagee If 1t 1s, the resulting uncertainty may lead to confusion
and the exaction of exorbitant rates of interest
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sanction is required for sub-leases—an important provision which
will enable the Board to see that the rentals charged to sub-lessees
are not unduly high, and that the general conditions of sub-leases
are not harsh, as they had often been in the past It isto be chserved
that licences, as distinct from leases, are 1ssued in respect of the
tenure of land as between natives on native lands, and also in respect
of grazing rights and the removal of timber and forest produce
Licences are not subject to “The Land (Transfer and Registration)
Ordinance’

The Board may sct aside any poition of native land as a Reserve,
and no land m any Rescive shall be leased or otherwise disposed of
cxcept to a I'ijran Thus, while all land not included in a Reserve
will be available fo1 leasing to applicants of any race, within a
Reserve no one but a Fijian will be entitled to hold land, In cases
m which the origmal atea reseived appeais to be too large for the
present or future requirements of Fijians, the Board may exclude
any portion of land from a Reseive, permanently or temporarily—
but only with the consent of the native owners * On the other hand,
the Governor 1s empowered to set aside land for a ‘mataqal’ or
land-owning unit, whose land is, or may be, insufficient for its
maintenance, Where a ‘mataqalt’ dies out, the Crown retains its
right to become the “ultimate heir’.

Fmally, under the new Ordinance, very wide powers are given to
the Governor-in-Council to make regulations for such general pui-
poses as contiolling the occupation or the use of native land, 1egu-
lating the conservation of the soil, and any matters relating to the
tenure of land as between natives on native land, regulating the
grant and form of leases, and so on The regulations relating 1o
leases have alteady been promulgated,? and 1t has been laid down
that for leases in properly designed areas in which due provision
has been made for roading, commercial and school sites, etc., the
maximum term for a lease shall be ninety-nine years, For leases of
isolated unplanned aieas the maximum term is fifty yeais, provided
that, if during such term the land becomes part of a properly
designed area, the lessee shall surrender the lease and shall be
entitled to a lease for ninety-nine years 'The maximum term for a
grazing lease 1s fifty years, but the Board has power at the expiration
of each ten-yearly period to resume any portion of the lease, not
exceeding one-fifth of the original area, without payment of com-
pensation. For leases in settled areas requiring replanning and
reparcelling, the Board 1s to divide the leases into zones and fix the

! In Kenva the Govetnor 1s (by the Crown Land Amendment Ordinance of 1933)
empawered to vary the boundartes of native reserves, without obtaming the per-

mission of the natives But he must fiust obtain the consent of the Land Trust
Board or (in the event of the Board’s 1efusal) of the Secretary of State.

* The Native Land (Leases ard Licences) Regulations, 1940, Council paper No 3I.
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term in cach zone But the term must not exceed thirty years after
the coming into force of the Regulations ILeases (of whatever kind)
for a longer period than twenty-five years are subject to reassess-
ment of the rent at the twenty-fifth, fiftieth and seventy-fifth year
of the lease.

The special conditions attaching to agricultural leases are as
follows. If the area exceeds fifty acres and the period of the lease
exceeds thirty years, the lessce must expend a stipulated sum in
permanent improvements within the first five years. Morcover,
every agricultural lessce must plant with crops, in a good and
husbandlike manner, within the first five yeais, at least one-fifth of
the land suitable for cultivation; at least two-fifths within the first
ten years; at least three-fourths within the first twenty years, and
for the remainder of the lease. He must manure the land planted,
and not allow any part to become impoverished, and he must take
such measures to check erosion as may be required by the lessor

The Native Agricultural Licences (which are issued to Fijans
wishing to utilize native lands within a Reserve) grant the sole right
of cultivation and residence for a period not exceeding ten years and
they prohibit the transfer, assignment or encumbrance of the estate,
or any crops growing on 1t or the proceeds of any such crops, except
with the consent of the Board. These are stringent provisions and
the prohibition of the mortgage of crops would seem to render the
Crop Liens Ordinance ultra wires. It 1s to be observed that these
licences allow for the continuation of cultivation on individual as
opposed to communal lines—a policy which, as already noted, was
mitiated by the Native Lands (Occupation) Ordinance in 1933 1

As regards improvements, the absence from the Ordinance of
general provision for compensation is unusual and has given the
appearance of being a concession to the I'ijians in return for theiwr
surrender of control and of the right to charge premiums for con-
sent The payment of compensation as a condition of regaining
control of their lands has long been one of the chief grievances of
the Fipans. There aie, however, a number of important provisions
for improvements 1n the Regulations made under the Ordinance.
It 1s laid down (in Reg 10) that, if a lease 1s to be sold by public
auction, so much of the upset price as is based on the unexhausted

1A Fyian who wishes to take up peasant furmng can, on applwation to the
distiict council, obtamn a certificate of exemption from comtuunal dutws, provided
he pays to the Chief an annual commutation fee of 10/-  An approved applicant 1s
granted rights over a ten-acte farm for a period of ten years  EHe may be given a
small loan from his provmce and he recewves advice hrom an Agnicultural O!ficer.
Some ot these mndividual tarmers are established in new settlements of their own
and have started then own co-opetative socleties  But most of them have remained
in close association with then villages, Some of the Chiefs have opposed the grant
of nights to independent farmers, since these confer legal mmumty from communal
oblgations _See ] W. Coulter, Fiy (1941).
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improvements? made by an outgoing lessee shall be payable to the
outgoing lessee. On the expiration of a lease any building erected
by the lessee may (by Reg 34) be removed by him within three
months. The lessor, howevei, has a right of pre-emption over any
building and must pay to the outgoing lessee the fair value thereof
to any incoming lessee—any difference of opinion being settled by
arbitration ® Again, when a lease 1s smirendered, any improvements
on the land are deemed to be vested in the Board (by Reg. 36),
though the Board may, at its discretion, allow the removal or sale
of such improvements by the lessee within a specified period.
Finally, it 1s laid down [in Reg. 21 (4) ] that 1f the lessee does not
wish to continue n possession of the lease . the value of any
unexhausted improvements (including buildings not removed) shall
be payable by the incoming tenant (f any) to the lessee. The
amount so payable shall be assessed by the Board and shall be
based on the value of the improvements to the incoming tenant at
the date when his tenancy begins If within twelve months of the
determination of the lease no tenant is willing to lease the land with
the improvements, the outgoing lessee shall thereupon surrender all
claim to the improvements.

These provisions have been stated in some detail, since the ques-
tion of compensation for improvements is becoming one of increas-
ing importance in many of the dependencies.® It is clearly in the
interest of good husbandry that farmers should be encouraged to
build comfortable and sanitary homesteads and improve their farms
m every possible way How far the Fyian provisions will work out
fairly for Indian lessecs remains to be seen.

In conclusion, the main features of land administration in Fyi
may be summarised as follows:

1 The word ‘improvements’ 1s defined as follows. buldings of all descriptions,
fenung, furrows, planting trees or Iive hedges, walls, wells, dramning land or reclama-
tion of swamps, road-making, bridges, tramways, laying-out and cultivating gardens
and nurserics, waterworks, sheep or cattle dips, embankments or protective works,
wrrigation worhs, water tanks, plantings of long-lived crops, and clearing of land for
agricultural purpases

2 Regulation No 14 prescribes that ‘upon a reassessment of ient or upon the
assessment by the Board of the value of unexhausted mmprovements on any lease-
hold, the lessee, 1f dissatisfied with the caleulation of the unimptoved value of the
land upon which the rent is nssessed, ot with the assessment of the value of unex-~
hausted 1mprovements, shall be entitled to submut the matter to arbitration.

3 Some mteresting provistons regarding improvements to land in Sieria Leone
will be found in the Sierra Leone Protectorate Land Ordinance (No 16 of 1927)
See p, 196 In the Punjab it 1s laid down (by Sec 63 of the Tenancy Act) that
a tenant having a right of occupancy has also a right to make improvements This
right cannot be taken away by agreement, but the improvement must be suitable
to the tenancy and consistent with the conditions on which 1t 1s held In Section 72
of the Act general principles are laid down for determiming the amount of com-
pensation which should be paid for improvements, The problem of improvements
15 one of the most urgent of Colonial land problems, particularly in Africa.
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(a) The comparatively successful reconciliation of the conflicting
interests of the three distinct racial groups;

(b) Government intervention to prevent tribes from alienating
more land than they can afford to lose;

(c) Government intervention to prevent tribes holding up more
land than they can beneficially use;

(d) Government inteivention to prevent native owners from
trafficking 1n land among themselves;

(¢) The redistribution of land according to the increase or
decrease of land-owning groups;

(fy The assumption by Government of measures of controlling
monies payable to native owners, in respect of their leased
lands (under Section 135 of the Ordinance),

(¢) The principle of granting sole rights of agncultuie and
residence to inidviduals, as distinct fiom their land-owning
group;

(#) The subordination of private rights in land to schemes of
rural development and the maimntenance of soil fertility, and

(z) The establishment of local agencies to deal with the admini-
stration of land.

The new legislation enables the Government of Fij1 to embark
forthwith on a long-range scheme of rural development, At the
same time it ensures for the native owners the provision of ample
lands for their present and futuie needs, and adequate rents for such
of their land as 1s leased. It should ensure also ample land for
settlement, whether by East Indians or Fijians, with security of
tenure and guarantees against wasteful cultivation East Indians
will be encouraged to remain on the land and ultimately, when the
scheme of development has been put into practice, the length of
leases may be extended to minety-nine years By placing the
administiation of land 1 a Trust Boatrd, instead of leaving 1t largely
to numerous tribes holding varying views, and frequently ill-
equipped to make decisions, the legislation should ensure con-
tinwty of policy. If it appears to take from the Fijlans much of the
management of their own land affairs, 1t should be remembered
that, by the creation of local committees, considerable scope will be
given to Fijians to take an active part n the local administration of
land.



CHAPTER XVII
Tong

NHE Tongan or Friendly Islands, though their population is
only 33,795, arc of mterest from the point of view of land
4. tenure.? All land of the kingdom 1s the property of the
Crown (1 e of Tonga not Great Britain) There are three classes of
land, namely, hereditary estates (tofia) held by royalty and nobles,
tax allotments (abi tukuhau) and town allotments (abz kolo). 'The
intetest of the holders 1n each class is a life interest, and every
estate or allotment 1s hereditary according to the prescuibed rules
Every male "T'ongan over 16 years old 1s entitled to receive a grant
of eight and a quarter acres of land as a tax allotment and a giant of
an area not exceeding one rood twenty-four perches in a town as a
town allotment 2 If he resides on an hereditary estate the grant may
be made from the lands of the estate, and if he resides on Crown
Land the giant is made from Crown land No person may hold
more than one tax allotment and onc town allotment

No landholder may sell or attempt to sell, out-and-out, any land
to any other person; and every verbal or documentary disposition
by a holder of any estate or allotment which purports to effect a
voluntary conveyance, an out-and-out sale, or a devise by will of
such estate or allotment 1s null and void Itis also an offence for any
landholder to enter into any agreement for profit or benefit relating
to the use or occupation of his holding, or a part thereof, other than
in the manner prescribed by the Land Act. An alien may not hold,
reside upon or occupy any land except in accordance with the pro-
visions of the Act, and a landholder may not permit an alien to
reside on his holding unless the alien has been granted a lease or
permit. Finally, 1t 18 unlawful for any Tongan to make any mort-
gage agreement or other document pledging or charging or selling
his growing crops of coco-nuts, yams or other produce.3

There is a Minister of Lands and it 1s his duty to grant allotments,

1 Land tenure in Tonga 1s governed by the Land Act of 1927 (Chapter XXVII of
The Law of Tanza), the Land Act (Amendment) Act 1939 (No 19), and the Leases
(Renewal) Act (No 15 of 1934).

¢ If he forgoes hus town allotment he may recewve a parcel of agricultural bush
land of 12§ acres at an annual rent of 4/-. Moreover, under the Land Act Amend-
mentof 1934 (No. 19), an allottee on an hereditary estate may, if there is a sufhciency
of land, recewve (@) a tax allotment of 8} acres (b) a town allotment of 1+ acres and
() 5 acres ot leaschold land——a total of 15 acres

3Tt is duflicult to reconale these restrictions, excellent though they may be, with
Article I of The Tonga Declaration of Rights (para 2) which reads as follows
‘And all men may use thewr Iives and persons and time to acquire and possess
property and ta dispose of their labour and the fiuit of their hands and to use their
own property as they will,’
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leases and permits, to act as Registiar-General of all land-titles,
direct surveys in case of disputes, define boundaries, and collect
rents.

The holders of hereditary estates 1ecerve a rent of eight shillings
from the holders of tax allotments on their estates, and 1n the case
of a lease they recewve go % of the rent reserved They must leep
arent roll They are not permitted to dispossess allotment holders
othet than 1n a manner presciibed! and they may not withhold land
from any person who has been granted an allotment by the Minister
of Lands, provided such person does not belong to another locality®
or hold land elsewhere TTolders of hercditaiy estates who have
been convicted of a felony or ceitified as insane lose all tights to
their estate

Lvery allotment holde: must, within one year from the date of his
grant, have growing on his allotment 200 coco-nut tiees planted in
rows and so arranged that the trees are thuty feet apart  And he
must keep his allotment free from weeds

Inheritance

The rules of inheritance ate interesting 3 In the case of hereditary
estates the inheritance descends in the fiist place to the issue of
the deceased holder iz wnfinitum  If the holder leaves several
sons the eldest son succeeds. Females may succeed, but male
issue is preferred to female of the same degrec No person not
born in wedlock may succeed, but 1f marnage precedes the birth
of a chuld, however short the interval between the parents’ marriage
and 1ts birth, the child is regarded as legitimate In the case of
tax allotments there are similar 1ules, The inhentance descends in
the fiist place to the eldest son or, if such son s dead, to the eldest
male heir of such son If the eldest son has died without leaving
any male heir then the succession devolves upon the next eldest
son, and if such son is dead to the eldest male heii of such son
If the holder dies without leaving any male heir then an unmarried
daughter may inherit for her Iife, and o there are two or more
unmarried daughteis they may mherit jomntly for their lives, There
1s a 1emarkable provision that the life estate of an unmaried
daughter shall terminate upon proof in the Land Court that she has
committed fornication or adultery. It 1s also laid down that a
widow (who is entitled to a Life interest in her late husband’s allot-
ment) loses her right 1f, in legal proceedings, she 1s proved to have

1Tjectment may be for failute to pay rent or mamtatn the allotment m an
average state of cultivation But the Mumster of Lands must fiest be informed,

? But special piovision 15 made for school teachers who mav not belong to the
locality. There 1s also provision for those who wish to move from one locality to
another.

8 See Sections 41 and 71 of the Land Act

p
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committed fornication or adultery. A widow loses her life interest
on remarriage

Leases

A Tongan subject who does not hold a tax allotment may apply
to the Minister of Lands for a lease of a parcel of bush land. The
Minister submits this application to the Cabinet, which may
authotze the lease, upon such conditions and for such term and
rent as 1t considers fit. It is not permissible for any ‘I'ongan land-
holder to lease land without the consent of the Cabinet. A regis-
tered holder of a tax allotment may also be granted a lease of a
parcel of bush land, but the area so granted must not exceed that
of the allotment alieady held by him. Lcases may not be granted
for a longer period than fifty yeais and are renewable upon such
conditions as to rent and methods of cultivation as may be ordered
by regulations made under the Land Act ! But no lease is granted
until a report has been recerved from the Director of Agriculture.
It should be noticed also that, under the Land Law Amendment
Act of 1934, 1t is now possible for allotment holders on hereditary
estates to recerve in addition to their allotments a lease of five acres
of leased land at a nominal rental for a period of fifty years. But
this addition 1s only granted when, 1 the opinion of the Cabinet,
there is a sufficiency of land to meet all the needs of applicants for
tax allotments.

Registration of Tutle

Successors to hereditary estates are required to be registered in
the Register of ‘tofias’ kept by the Minister. The ‘tofia’ certificate
contamns, n addition to the words of grant, a deseription and
diagram of the lands comprised 1n the estate, together with a
schedule of leases and allotments granted A register of allotments
is also kept and there is provision for the registration of leases, sub-
leases, transfers and permuts, as well as of all documents affecting
leaseholds There ate rules governing the lodging of caveats.

It may be noted, finally, that the Tonga Land Act provides for a
Land Court with jurisdiction to hear all disputes, claims and ques-
tions of title affecting any piece of land. There is a time lmit of
ten years for bringing an action before this Court.

Summing up the system of land tenure in Tonga, we note the
following characteristics: (@) All land is the property of the Crown
and all dealings 1n land are controlled by the Crown; (b) Every

! The Leases (Renewal) Act (No 15 of 1934) empowers the Minister of Lands
to renew a lease when a landholder has failed to agree to a 1enewal,
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male Tongan subject over the age of 16 is entitled to a minimum of
eight and a quarter acres of farmung land and one rood twenty-five
perches of town land; (¢) Allotments held by any one person may
not exceed fifteen acres; (d) An allottee must plant his farming land
with coco-nut trees and keep it in good order; (¢) No landholder
may sell his land or enter into any agreement for profit or benefit
relating to the use or occupation of his holding, other than in the
manner prescribed; (f) He may not allow an alien to teside on his
holding without a permit; (g) He may not make any mortgage
agreement or other document pledging or charging or selling his
growing crops; (#) Rents are at a standard rate fixed by the State;
(1) Allotment holders may not be dispossessed without 1eference to
the Minister of Lands; (j) The interest of holders 1n every class of
land is a life interest; (k) All land is heritable according to pre-
scribed rules; (I) It is not permissible for any landholder to lease
his land without the consent of the State; (%) The State may
renew a lease if a landholder has refused to do so; (1) All tran-
sactions 1n land are subject to registration.

The land system of Tonga is a signal example of a successful
readjustment, carried out voluntarily by the people of Tonga with
the advice and assistance of the British. The principle that the
ultimate title in land vests in the person of the ruler 1s a logical
development of the older principle that the chief holds the land in
trusteeship for the people. The setting aside of hereditary estates
for the use of the royal family and members of the aristocracy or
lesser chiefs follows closely the development that occurred in
Buganda, as a result of the Uganda Agreement of 1goo.! But
whereas in Buganda the estates assigned to the chiefs or aristocracy
became purely private property, which their owners could treat as
they pleased, in Tonga a life interest only was conferred. Moreover,
in Tonga, unlike Buganda, care was taken at the outset to prevent
the dispossession of the peasant. By the grant to every grown-up
male of a holding of his own, the Tongan has been enabled to pursue
the path of economic individualism. But since his holding 1s no
more than a ‘usehold’ (to borrow an expression of Dr. Keesing)
both he and the land are protected from the abuses incidental to the
fuller forms of individual rights. The Tongan system is, therefore,
one which may commend itself to African governments, for applica-
tion in areas where private rights have not yet crystallized into pro-
prietary titles and Native Authotities still retain contiol over land
administration. It should be observed, however, that while the
Tongan system may work admirably so long as there 1s land to go
round, it might be difficult to maintain in the face of any great
increase of population. Moreover, the principle of taxing land

1See p. 133,
b. 133 16
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rather than the mdividual is open to criticism, and it would appear
that in Tonga many young men have recently refrained from taking
up holdings because of the tax that these entail.?

* See The South Seas mn the Modern World, by Felix M. Keesing, 1942, p 109,



CHAPTER XVIII

The British West Indics?

\HERE is a general lack of reliable information relating to
tenure in the Biitish West Indies, but such as there 1s shows
a remarkable variation both in the ownership and usc of
land.? In Biitish Hondutas most of the land 1s Ciown land; in
Barbados, the Crown owns no land at all Tn Gienada land in
possession of the Crown 1s small m area and consists piincipally of
forest resetves and catchment aieas in the mountains, which aze
unsuitable for cultivation, British Guiana and British 1onduras are
almost entirely composed of forest, and agricultural holdings are

(&)

small;* Baibados has no forest, and three-fourths of its agricul-
tural land is 1n the form of estates, the average size of which is
between 200 and 300 acres.? In St Kitts almost all the arable land
1s occupied by sugar-cane estates;5 mn Tortola all the land is owned
by peasants In St Vincent agriculture is almost cqually divided
between estates and small holdings.® In Jamaica there are many

1 For convenience the term ‘West Indies’ will be taken to include Butish
Honduras, British Guiana and the Bahamas, which do not, strictly speaking, belong
to ‘The West Indies’.

?Attention 1s drawn to the absence of reliable data regarding land tenure in
Agriculture i the West Indies—Colomal No, 182—(eg p 15), Professor Eng-
ledow’s Report on Agriculture, etc, (e g pp 1, 38, 215), and the Report of the
West India Royal Commnussion (e.g. PP 42, 43) The 1938 Report on Famarca states
that *there are no reliable statistics relating to the distribution of land i Jamaica’,

3 879 of the Colony of British Guana 1s forest Of the total cultivated area of
183,000 acres about 103,000 are small holdings and 80,000 aie estates  But many
small farmers reside on the sugar estates British Honduras has an area of 6,000,000
acres Of this some 560,000 acres are used for cultivation, but as a shitting system
18 practised only some 68,000 acres are actually under cultivation at one time  Sce
Colonial No 182, pp. 85, 91, 182 and 239

4 The figures tor land ownership in Barbados are of particular interest  Theie
ate no Crown lands and ownership 1 altmost entirely by frechold title  There
are 280 estates, only 3 of which are operated under a lease ¢ of the cstates are
owned by companies and 271 by indmviduals or groups of individuals  Of the
ndvidual proprietors 16 are restdent 1n England, On 130 estates the owner resides
and manages the propeity, while 149 are managed by resident managers  One 18
managed by the lessee 16,000 actes are owned by 18,805 peasants, so that the
average size of a small holding is only 85 of an aure  About 4,040 acres are leased
by estates to thent labowers at rentals of from £3 to £ per acre  In 1938 the total
number of labourers employed on estates was 37,550, Uf these 15,000 wete men,
15,300 were women, and 7250 were childien, There are, theretore, more women
labourers than men. 1The estates do not supply housing accommaodation tor labour,
The general practice 1s for the labourer to build his own house with the aid of funds
borrowed from the estate or a merchant, and to 1pay the cost by instalments, See
Agriculture in the West Indies, Colonial No 18z, pp 122-123.

5 The labourers who work on the estates, some 7,400, are allowed to grow
vegetables on z,500 actes of nferiol fand,

S Prior to 1893 practically all the cultivable land m St Vincent was owned by a
small numbes of frequently absentee landloids, But since then many cstates have
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large estates, but considerable areas of these are rented to small-
holders, and smallholding agriculture is, indeed, a predominant
feature of the 1sland. In most of the West Indian dependencies the
small cultivators own their own properties, but many rent land for
a cash rental or else work estate land on a crop-sharing system. In
some islands, e.g Trmidad, crop-sharing tenancy 1s not practised
at all. In most of the islands, estates are held 1n fieehold ownership,
but in British Guiana some estates are leased {rom the Crown
There ate also wide variations in the laws governing tenure, as well
as in the basis and incidence of taxes and rates on agricultural
propetty.

Much of this variety is due to the history of the various depen-
dencies, which weie acquired at various dates and have each pur-
sued its own constitutional and economic career, without regaid to
its neighbour Prior to the abolition of slavery there was gieater
uniformity, since agriculture eveirywhere was based on the estate
system. 'The plantations were individually owned, and worked by
slave labour. With the emancipation of the slaves there arose a
movement towards peasant proprietorship and in many localities
(e.g Antigua, Nevis, Montserrat and the Virgin Islands) many of
the estates were abandoned altogether. Where Negro labour
remained on the estate 1t generally proved insufficient, with the
result that additional labour had to be indentured from India. This
in turn, when released from its contract, gave added impetus to the
peasant movement, since most of the East Indians preferred to
remain as permanent settlers rather than return to their own
country. One of the major problems of British Guiana, Trinidad
and to a lesser extent Jamaica {as of Fyi and Mauritius) has been,
and will be, the social integration of these Indian immagrants. The
West India Royal Commuissioners have recently stressed the prin-
ciple that Indian problems should not be regarded as distinct from
those of the rest of the community.*
been acquired by Government and divided for land settlement purposes, Figures
for land ownership may be mideadmg, A large proportion of estate land 1n St.
Vincent 1s under forest or bush, being too steep to be profitably worked. In 1938

the following crops or agricultural commodities weie, 1n order of value, produced
by plantations and peasants respectively.

A I’lant;tzons Peasants
rrowroot .. .. 67% 33%
Cotton .. . 40% 60%
Sugar .. . 100%, —_
Syrup . .. 95% 5%
?‘:weet potatoe. . 20% 80%
opra .. 8 29
Ballianas .. . 2043 4002

L Report of the West India Royal Commussion, p 454 This recommmendation does
nat, of course, pieclude the payment of special attention to the special problems
of East Indians, In British Guiana East Indians constitute 429% of the total popu-
lation, 1n Trimdad 34%. .
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Major Orde Browne, Labour Adviser to the Secretary of State,
has drawn attention to one effect, i British Guiana, of the revolu-
tionary change from a migrant labour system (as represented by
indenture) to a resident body of estate labourers. Since the abolition
of mndentures free housing has been a gratwitous addition to the
benefits of the labourers, who are now housed under conditions
which give the ground landlord, i.e. the estate, the legal right to
evict an occupant on the briefest notice Estates are often em-
barrassed with superfluous workets and their dependants, and yet
long enjoyment has naturally tended to create {or these laboureis a
measuie of prescriptive right The removal of large numbers of
these domiciled woikers and their conversion imnto peasant pro-
prietors would be an obvious solution, the nucleus left on the estates
being obliged to accept a definite limitation of the security of theit
tenure. But the elaborate canal and drainage system of British
Guiana 18 a serious impediment to the extension of peasant pro-
prietorship in that dependency. Major Orde Browne has also drawn
attention to another uniegulated concession which takes the form
of land given out to employees, for the purpose of growing rice or
vegetables or pasturing stock. Here agamn the temporary per-
mission is apt to be regarded as a prescriptive right, and much
resentment 18 shown when 1t is withdrawn Local custom, however,
allows an evicted occupant the right to reap hus crop ?

Throughout the West Indies tenure has also reflected the many
changes in the conditions of cultivation, processing and sale of the
various crops Thus, developments in the system of manufacturing
sugar have led to the conversion of many individually-owned planta-
tions to jomnt ownership by registered companies, and the creation
of these large organizations has in turn created problems of labour
which are closely interwoven with those of tenure. Many individu-
ally owned sugar plantations still remain, acting as feeders for the
central factory, and, in the case of crops other than sugar, the pro-
portion of individually-owned plantations 1s higher, since less
capital expenditure 1s required for processing. Many of the cocoa
and coco-nut plantations are owned by individuals, the size varying
from fairly large propettics covering hundreds of acres to those
which are no bigger than an average peasant holding. In the case
of these crops the capital cost of planting and tending during the
early stages can commonly be met by mortgage, where private
funds are not available. In the case of cocoa, however, although
processing entails no heavy expenditute it docs entail the most
careful regulation of fermentation. The, control of this delicate
process 1s one of the main problems which have to be faced

1 Labour Conditions i the West Indies. Report by Mayor G, 8t J Orde Browne,
O.B.E Cmgd. 6o7o, p. 168.
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under all systems of tenure which are based on peasant culti-
vators,!

Although large-scale factory work is necessary for the efficient
production of sugar, yet much of the cane required is grown by
peasants on small holdings which they own or rent, selling theur
ctops to neighbouring factories for which they may also work as
wage-labouters *  In Tiinidad, for example, 449 of the sugar
grown in 1938 was produced by peasant farmers, most of whom
are East Indians. Their holdings vary from one quarter of an acre to
fifty acres, and on the larger holdings the farmer may employ wage-
labour T'he yields ate low, being from half to two-thirds of yields
fiom estate land on simdar soil. The management 1s poor, cultiva-
tion 18 by hand, no fertilisers ate used, and 1t 1s necessary, theiefore,
to rest the soil periodically Many of the holdings and their occu-
pants ate stated to be 1n a wretched condition, and debt is universal,
Professor Engledow has obscrved that ‘the essential feature of the
cane-farming siiuation in Trimdad 1s that it formerly paid estates
to encourage cane {armers, but now, because of greatly increased
eficiency of working, estates can produce cane at piices which
peasants are reluctant to accept’ 3

It 1s interesting to compare the conditions unde: which sugar
cane is grown by peasants in Fi1 and the West Indies Under the
Fuij1 system previously described practically all of the cane 1s grown
by peasants under Company supervision, on holdings which are
systematically leased and are provided with houses. The Company
also undertakes the transport of the cane and the supply of fertilisers
on favourable terms. It carries out its own cane breeding and
1esearch The peasants in Fyi are able, therefore, 1o obtain high
yields and to live 1n considerable comfort.

The possibility of transforming the West Indian system to that of
Fyi has been carefully considered, but the provision of technical
supervision and of transport would be impracticable in the case of
holdings widely scattered Moreover, there would appear 1o be, in
some of the West Indian 1slands, imperative reasons for abandoning
the giowing of any smgle crop, cane or other, by peasant farmers,
and for substituting the system of mixed farming. Professor Engle-
dow has remarked that the greatest help that estates can give to cane
farmers would be the encoutlagement of mixed farming and that for
this purpose two elements of the Fiji system might well be adopted,
namely, the provision of an adequate staff of skilled supervisor-

Y 8ee Dr, H M Leake in Trapual Agriculture, Vol XV, No 7.

® There are Government Oi-inances for settling the price to be paid to factories
Canc-farmets who are tenants on tented land may be dispossessed n accordance
with conditions laid down in the Sugar Cane Small Holdings Ordinance

"SReporz on Agriculture, ete, (West India Royal Commussion), by I L. Engledow,
p. 87.

r
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instructots, and longer tenure for holdings. He adds, as regards
Barbados, that, where land is precious, it 15 wasteful to do on a
small scale what the lightness of the soil allows to be better done on
a large scale, Peasant agriculture should, therefore, be directed
away from cane towards the production of food crops In this con-
nection it may be noted that recent research cariied out by the
British West Indies Central Sugar-Cane Breeding Station 1n Bar-
bados has resulted 1n such high-yielding new varieties of sugar-cane
that a reduction in the acreage under sugar~cane should be possible
without curtailing the output of sugar ! This would release land
needed for the cultivation of food crops, but 1t is also likely 1o have
the eflect of adding to the unemployment which has been onc of the
major problems of the West Indies m recent times,

Crop Sharing

In the island of St. Lucia, cane is cultivated on a system of
métayage. The Sugar Company provides the peasants with land,
seed-cane and the funds for cultivation, and at harvest claims one-
third of the crop and buys the balance.? Share-cropping, indeed, 1s
common all over the West Indies in a variety of forms. In some
cases the landlord, in return for a share of the crop, grants grazing
or fuel rights {ree, in others he arranges for the transport of the
tenant’s crop to the factory and for this service he extracts a com-
mission, or he may insist that the crop may only be sold through
himself Professor Engledow has stated that inquury into many
cases of métayage produced convincing evidence that the system
was bad in every way For the tenant it 1s harsh and dispiriting, and
since neither the tenant nor the owner believe in the security of the
tenure neither will do anything to maintain fertihty The result is
continuous cropping fot a few years until the land is exhausted, the
tenant then proceeding to take over another piece of land on the
same or a neighbouring estate.®

Professor Engledow suggested two remedies for ‘this ruinous
system’. The owner might be encouraged and financially assisted to
restore his land to good order and manage it on an improved cash
or share-rent basis; or the Government mught acquire the property
and settle it with the present shate-croppers. In either case many

v See The Tunes, 16th January, 1043,

3 There 15 a vartant of métasage which 1s known us the ‘contributor” system, In
this the cultivator uses his own Jand and sells the whole of hus cane to a factory at the
current rates. Advances for cultivation are made by the factorv usually free of
mtetest, but the cultivator is under the same obligation to sell his canes to the
tactorv as 1s the métayer.

3 F. L. Engledow, op. ait.,, p 38.
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difficultics would have to be met But 1n the meantime there was
an urgent necessity for protective measures for tenants.

The crop-sharing system occurs in many forms all over the
Colonial Empire. In Nigeria some ot the royal estates are cultivated
by ex-slaves who may pay to the chief as much as one-third of the
total annual produce.! In the Gold Coast, absentee proprietors
often employ a head labourer and assistants under their own
periodic supervision. But more commonly they adopt some system
of share-cropping. A usual arrangement is fo1 a relative to occupy
the farm as a tenant or bailiff, hire the necessary labour, and pay the
owner onc-third of the crop or its proceeds. Under the more
traditional system known as ‘abusa’, one-third goes to the land-
owner, one-third to the farmer and one-third to the labourers. Many
cvils may arise under this system, and, quite apart from the misuse
of the land, it is said that the commutation of debt by ‘abusa’, since
1t leaves the lessor m absolute possession, has been a principal cause
of ‘stool’ land passing out of ‘stool’ control 2 In other colonies the
share-ciopping system is ctiticized on the ground that it fosters
among agricultural workers a disinclination for growing any form of
crop that cannot be easily shared 1n kind on the field. It may delay
the development of a money economy, o1 if this economy has
already developed it may turn the share-tenant into a wage-eaining
labourer.

M¢étayage, however, 1s not under all conditions an unsatisfactory
system of tenure. Dr. Martin Leake has observed that if the land-
lord remains resident and invests his capital in the land and its
improvements; if he advances seed, manure, etc., to his tenants, and
if he sells the crops and divides the proceeds fairly between himseif
and his tenants, he will contribute more towards attaining the goal
of maxmmum excess produce than could any other person or
orgamization.® It is in this way that métayage is successfully con-
ducted m France. It depends for its success on the personal interest
of the landlord in his estate, and on his close association with his
tenantry A further essential condition for the success of any
system of métayage is complete security of tenure.

There 1s another aspect of métayage. When there has been a
sudden depression in the price of produce the loss is, under this
system, shared both by the landlord and the tenant. It does not fall
wholly on the tenant as it would otherwise tend to do. Lord Hailey

18, F. Nadel, 4 Rlack Byzantium, p. 199

? Europe and West Africa (Meek, Macmillan, Hussey), p 9o

3 Land Tenure and Agricubiural Production in the Tropies. H. Martin Leake,
p. 101, Dut Dr Leake has also observed (in speaking of India, p. 23) that although
the métayer system, based as it 15 on a certain proportionate division of the actual
produce, appears to be free from subjection to the rules of supply and demand, yet
in practice this 15 not so. The proportion 1s altered, cess 1s added to cess, and so on.
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has observed that on this account métayage has proved of the
greatest value in India, during times of stress * In the West Indies,
crop-sharing appears to have arisen largely as a mode of accom-
modation to trade depression Low prices had forced the estate-
owner out of business, for the time being at least, and he was com-
pelled to make what he could by letting out his land The tenant,
too, was often a former wage-labourer of the estate, endeavouring to
tide himself over a period of unemployment

1t should not, therefore, be impossible to adapt the West Indian
system of métayage, so that 1t will satisfy the needs both of landlord
and tenant, and at the same time be agriculturally sound. Su Frank
Stockdale suggested (in 1938) that plantation owners who take
up the system should be obliged to maintain areas in cultivation as
home faims, to provide vocational educational services for their
tenants, and to arrange for the marketing of all produce grown. In
other words, 1t should be possible to develop the same relationship
between a home-farm unit and tenants as 1s being built up 1n the
United Kingdom under the Land Settlement Association 2

Small ownerships in the West Indies are described by Professor
Engledow as those on which a family cannot sustain 1itself without
extraneous income from wage-work. They range in size from five
acres to one, but many are no more than one-quarter of an acre, or
even less—hardly more than 1s sufficient for a house and vegetable
garden. A peasant may own several pieces of land, an acre here,
half an acre there, and a quarter of an acre somewhere else. In
addition he may have a fourth plot in the hills, while his house may
be in a fifth The situation may be further complicated by the fact
that part of the peasant’s holdings may be let or sub-let Or there
may be multiple ownership. Cases occur in which several sons have
become joint heirs to half an acre All of them work on the plot in
the intervals of wage-work or of fishing o1 some other occupation ?

Insecurity of Tenure

On rented land conditions ale often ill-defined and insecure.t
Written contracts are rare. 'The West India Royal Commissioners

1 But Lord Hailey considers that, generally speaking, the métayage system in
India only works well in cettamn parts where estates ate small and there 15 a close
relationship between the landlord and tenant Whete estates aie large, ot landlords
are nbsentee, the system has great disadvantages, and the revenue law has nightly
been directed to substitute cash rentals, under pioper provisions for preventing
rack-rentg,

*The i1 system described on p. 204 and the Gezira and Alternative Livehhood
Schemes of the Sudan described 1n the Appendix ar® other examples of successful
forms of share-tenancy

3I' L Engledow, op ait, pp 24 and 35.

4 See Agriculture 1n the West Indies, pp. 16, 01, 212 Also West India Rayal
ComnussionpReport, p. 43.
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stated also that there was a lamentable lack of trust between owner
and tenant.! Professor Engledow observed that, although in some
of the colonies there were far-reachung Ordmances to provide
secutity, the whole state of aflairs was obscute and unsatisfactory,
and that for the understanding of the situation at large there was
often no other guide than individual opimion Reform, he said,
was undoubtedly needed, but ‘nothing but harm could come from
hasty lcgislation, and rental values and needs and possibilities of
security must be added to the wide scope already recommended for
a survey of peasant agriculture’ 2

One of the chief causes of complaint m the West Indies is the
absence of adequate provisions for compensation for unexhausted
improvements 1n the case of tented lands. This undoubtedly has
contributed to the demand for freehold rights It 1s a subject to
which attention has long been diawn, and 1s gtven special promui-
nence in the latest report of Sir Frank Stockdale, who states that
‘there can be no agricultural advance or a contented peasantry until
the relations of landlord and tenant are placed on a satisfactory
statutory basis, which provides for compensation for unexhausted
improvements’.?

In some jslands (e g. Grenada) occupation of rental land may be
on the basis of a yearly tenancy But if the lands have been planted
by the tenant in permanent crops the tenancy can only be terminated
if compensation is paid for the crops which have been established.*
Tenants on estates sometimes cultivate catch crops between the lines
of permanent crops planted by the estate, and the tenancy expires
when this form of cultivation 1s no longer possible. Many of the
small rentings are worked on some form of shifting cultivation. The
tenant, says Professor Engledow, argues that, as there 1s neither
security of tenure nor compensation for improvement, any other
system would be folly He pays anything from ten shillings to
twenty-five shillings an acre for land of moderate quality The
labour of clearing the bush 1s partly repaid by the timber. His main
purpose is to exploit the land to the utmost and then proceed to do
the same with another 1enting From the ownei’s pomnt of view a
rent of twenty shillings a year for two years, followed by a resting
period of five or six yeats, wotks out at an average rent of five
shillings an acre for eight years. He contends, moreover, that an
offer of a lease at even three shillings an acre for a term of eight
years would be unsafe, since the tenant would, from ingrained habt,
filch what he could from the land m the first two years, and then do

n

'p. 43

¥, L. Engledow, op, at.,, p 38.

*Col No. 184, op. ait, paras 120 and 136.
4 elgreculture in the West Indies, p 142



THE BRITISII WEST INDIES 225

nothing further with it, and leave the balance of his rent unpaid 1
The remedy for this state of affairs 1s the creation of a sense of
partnership between landlord and tenant, built up on a knowledge
of sound agriculture and respect for the land The success of any
system of tenuie must ultimately depend on the way in which 1t 1s
worked. Education, therefore, with the purpose of creating a sound
tradition, must be considered one of the principal means of solving
many of the problems of land tenute,?

Land Settlement

In the British West Indies there aie large problems of settling
unemployed, or under-employed, persons on the land, in otder that
they may provide thetr own food supplies. In Jamaca this policy
has been pursued for some time and estates have been bought up
for this purpose. In 1938, the Government cmbarked on a scheme
estimated to cost £650,000, of which £400,000 was to be spent in
the purchase of land. In Tumdad and Antigua, Crown land has
been made available at from £4 to {10 an acre In St Vincent
settlement schemes have been 1n vogue since 189q, while 1n St. Kitts
and Grenada settlement has been assisted (in 1931 and 1934) by
loans from the Colomal Development Fund.?

The West India Royal Commussion, however, expressed the
opinion that land settlement was only one of several ways by which
the number of peasant holdings could be increased and their yield
improved, and that for some time to come the betterment of existing
peasant agriculture would be mote practicable and fruitful than the
undertaking of new schemes of settlement ¢+ The outstanding
agricultural need, indeed, appeared to be a more intensive use of
land, with icreased production of food in order to suppott the
rapidly growing population.? Estate agriculture also seemed to be
economically essential to the Biitish West Indies, and essential too
foi the expansion of peasant agriculture  Professor Engledow
observed that a regular weekly wage, even if small, was a most
valuable financial pillar for the peasant farmer, while work on a

', L Engledow, op cit,p 37

2 ‘Commumnty education should be provided 1f the results of mvestigation and
<wence are to be translated wnto practice and the agricultutal actisities of small

holders improved > Su I A Stochdale in dgricudtuwre in West Indies, Col No 182,
p v

9 In 1938 there were 19 land settlements in Grenada and Carriacu with a totul
area of 3,808 acres No one who possesses land 1n escess of 10 ncres 13 permutted to
become an allottee, and priority 1s given to the deserving landless The purchase is
arranged on a 15-year amortization plan A

4 West India Royal Conaussion Report, p 323

5 ‘An ereased production of food supples 1s most necessary and the develop-
ment of mixed farming 1s essential 1f soil fertility 15 to be mamtaned or improved.
S F A Stockdale, m dgricultio e in West Indies, p v
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good estate was instructive and set before him a pattern of industry,
resource and efficiency. Thus estate and peasant agriculture should
be regarded and developed as complementary elements.!

Fireehold versus Leasehold .

In the West Indies leasehold tenure has been viewed by the
peasantry with suspicion and there has been an nsistent demand
for freehold.? The West India Royal Commission did not consider
that governments should commit themselves to the grant of free-
hold tenures, but should experiment with both frechold and lease-
hold. Moreover, if freehold grants were made they should be
accompanied by conditions which would prevent fragmentation and
ensure the maimntenance of soil fertility When settlers were given
freehold tenute on conditions of repaying the cost of the land by
instalments, repayment should not begmn for three years, thus
allowing the settler reasonable time 1 which to make a piofit, and
should be spread over longer periods than those now customary,
Where rapid repayment 1s required the settler may impoverish his
holding 1n the early years in the attempt to meet this obligation, and
the consequent process of restoring the soil may be prolonged and
expensive.® In making this observation the Royal Commission was
in fact drawing attention to one of the principal evils of uncon-
ditional freehold.

In his recent (1943) report, Sir Frank Stockdale, the Comptroller
for Development and Welfare in the West Indies, states that the
unrestricted freeholds which have been granted under land-
settlement schemes have been subject either to excessive sub-
division on the death of the owner, or to undue concentration of
ownership as the result of indebtedness to traders and by sale to
larger interests. “‘Itis clear,” he says, “‘that the freehold system of
land-settlement is likely to lead to greater economic and social ills
than is the case even to-day, and that the Governments of the future
may be faced with the necessity of taking back into public owner-
ship settlements which have failed through lack of control in the
disposition and utilisation of the holdings.”’*

There has been consideiable vacillation in policy regarding this

The United States Government has recently embarked on an interesting
expermment in land re-distribution 1in the West Indian island of Puerto Rico
Plantations have been bought and are bewng developed as proppriional benefit farms
‘designed to preserve the advantages of large-scale operationi®and skilled manage-
ment with the sharing of profits between the workers on the faim’. (See C. W. W.
Greemudge’s Fabian pamphlet Land Hunger 1 the Colones, p, 14.)

3See I L. Engledow, opr cit, p 3%, para, 14. Also Sir Frank Stockdale’s
recent (1943) report on Development and Welfare i the West Indies, Colonal
No. 184, para, 126.

3 West India Royal Comimussion Report, pp. 316 and 447.

4 Colomial No, 184, para 135.
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important matter, In British Honduas the system of Crown land
leases for agricultural purposes was quite recently (in 1935) re-
placed by one of frechold grants, with payments in half-yearly
instalments spread over ten years, and subject to a condition that at
least half the land should be planted.! On the other hand in British
Guiana the sale of Crown lands was suspended in 1938 (by Govern-
ment Notice No. 233), pending a reconsidcration of the land policy.?
In St. Lucia also the Government has recently announced that
Crown lands would in future be leased and not sold as before 3 In
this island out of a total area of 152,320 acres, 139,499 had, in 1937,
been alienated to private freehold ownership Of the land alicnated
by the Crown it was officially stated (in 1940) that practically the
only criterion adopted with regard to its disposal had been the
ability of applicants to pay the purchase price. Serious abuses had
in consequence arisen and the whole question of the ownership of
small holdings had become chaotic *

The most recent pronouncement regarding the freehold system
in the West Indies is contained in Sir Frank Stockdale’s Develop-
ment Report. He observes that the only alteinative to freehold had
been unsatisfactory forms of leasehold or unsatisfactory forms of
shate-cropping. The leaseholds accorded neither security of tenure
nor compensation for unexhausted improvements. But when the
evils of the freehold system had been explained to the people there
had been a general readiness to consider other forms of tenure.’
It would appear, therefore, that the problem of the replacement of
freehold tenure in the West Indies is largely one of (a) education
and (b) improvements in the leasehold system. But, if the replace-
ment of freehold 1s to become a general policy, it may be necessary
1 those islands in which ownership of land 1s a qualification for a
vote to introduce some modtfications into the franchise.

Further observations on the general question of freehold veisus
leasehold in other colonies will be found in Chapter XX.

Food Production
o

In recent years much stress has been laid on the paramount
necessity of widening the range of agriculture in the West Indies,

1 8ee Agriculture wn the West Indies (Colomal No 182), p 230

1 See Colonial No 182, op. cit, p. go. Practically the whole of the cultuvated
part of the coastal belt in British Guiana has been alienated under frechold title
Some of the coastal lands immediately behind the front lands have also been sold,
but the majonty are held on leases or licences from the Crown for varving teims,
usually 21 or 99 years. These normally contiin provisions that a specified fraction
of the leased atea must be placed under cultivation 3r beneficially occupied within
a stated interval

3 See St Lucia Gazette of 10th January, 1942.

4 See Colomal No. 182, op. ¢it, pp 175 and 176,

§ Colon:al*No. 184, op. cit., para 126
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particularly in the direction of growing more foodstuffs The
Agricultural Advisers to the Secretary of State, The West India
Royal Commission, Professor Engledow, and more recently Sir
Frank Stockdale (the Comptroller of Development and Welfare 1n
the West Indies), have all msisted that increased food production
must form an essential feature' of any reform of the agricultural
system. Most of the troubles of the West Indies have proceeded
from excessive specialization on a single crop (sugar) whach has lost
its monopoly mn the world matket, and from the fact that on thewr
present productive capacity most of the 1slands are over-populated.
Relief must be sought through diversification, and the encourage-
ment of subsistence husbandry

The case for mncreased food production is well stated by the
present Agiicultural Adviser to the Sccretary of State (Dr . A,
Tempany, C B E.) n the followmg passage “The dommant prin-
ciple has always been that a countty should concentrate on
the production of the staples for which 1t is by nature best fitted,
and should depend on exports of these to supply the exchange
necessary to enable it to import its requirements 1n other directions,
including the bulk of its food Obviously n these circumstances
prospects depend on the relative market prices of expoits and
mmports; when the ratio 1s favourable a satisfactory standard of
living is assured, when it becomes unfavourable standards inevi-
tably decline. During the past 100 years the 1atio 1n the West Indies
has on balance been unfavourable, and consequently conditions
have been unsatisfactory.

“This position is in marked contrast to that which occurs, for
example, in the Netherlands East Indies, where for many years the
basic consideration has been the production, within the countries,
of the bulk of the food of the population, and export production has
been subordinated to the satisfaction of this requirement in the first
place. The underlying economic consideration has been that, pro-
vided the primary requirements of the population in the matter of
food supply are largely met by domestic production, slumps in the
prices of export commodities can be faced without severe privation.
Since the food of the people has been assured at all times, labour
supply for export agriculture has been consequently benefited '

War conditions have already forced the change-over in the West
Indies to increased food production. But it is necessary that mixed
farming should become a permanent, and not merely a tempozary,
feature of the agricultural system. On the other hand, care will
have to be exercised that production for export does not become so
reduced that the material benefits of the outside world are placed
beyond the reach of the islanders. The Secretary of State (Colonel

t dgriculture wn the West Indes, p. 266, ¢
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Oliver Stanley) has recently observed that “To depend for every-

thimg on what they could get fiom the sotl would be to condemn the
West Indies to an imtolerable standard of life.’?

Conclusion

Summing up the main lessons of recent investigations into West
Indian conditions, there would seem to be a need, firstly, for a redis-
tribution of land, so that more of the labouiing population may be
settled on the land as small peasant piroprictors; secondly, for a
more intenstve use of land, a greater diversification of agricultue,
a greater production of subsistence crops, and a greatly increased use
of livestock, thirdly, for a much more extensive knowledge of the
conditions of tenure ; fourthly, for greater security of peasant tenure ;
fifthly, for statutory provision for compensation for unexhausted
umprovements , and sixthly, for the abandonment of freehold grants
in favour of long-term leases under which an hereditary class of
contented and efficient tenants can be developed * To this list may
be added the need for more elfective control of Crown land. To
this the Agircultural Advisers and the West India Royal Com-
missioners have drawn attention.® Professor Engledow has also
reported that authority to lease Crown land has been habitually
exercised without collaboration between the various Departments
concerned, that the Oidinances governing Crown lands have been
imperfectly enforced, that there have been numerous cases 1n which
the boundaries between Crown and private lands have been imper-
fectly defined, and that squatters have been allowed to use Crown
land in an improvident and irresponsible manner.*

1 The Tunes of 17th March, 1043
2 The possibility of large collectivized farms should also be consdered

3See e g Agriculiure i the West Indies, pp. 176 and 189, and West India Royal
Comnussion Report, p 41.

¥ L. Engledow, op. aif, p. 31



CHAPTER XIX
Land and Muhammadan Law?

[ R. VESEY-FITZGERALD has powmted out that the
conceptions by which English and European lawyers are
/ B dominated in their approach to many legal 1ssues, includ-
ing contracts, and especially those affecting immovables, are con-
ceptions of sovereignty, allegiance, nationality and domucile, all of
which are, in otigin, alien to Muhammadan ideas. Although Islam
has known many despots, it has always insisted that sovereignty
belongs, and allegiance is due, only to Allah. Nationality 1s tm-
possible in a world-wide brotherhood, and domicile is unimportant
compared with religious belief And so, in many Muhammadan
countries, land 1s regaided as the property of God. In Northern
Migeria to-day, uncultivated land 1s spoken of as ‘Allah’s forest’, and
under a strict application of the Maliki system of Islamic law, which
was followed by the Fulami conquerors of Northern Nigeria, all
cultivated lands were, on conquest, treated as ‘wakf’.2 In practice,
however, all over the world, Muhamamadan law has had to accom-
modate itself to the demands of the local situation ; native customary
systems of land tenure and transactions in land have been retamed,
and Muslim law has also learned to keep pace with new commercial
conditions, recewving, where necessary, the assistance of English
mercantile law.® Even as regards the law of evidence, Muhammadan
law has been modified by local law. Mr. Vesey-Fitzgerald states
that Northern Nigena is the only territory under British control
where the Muhammadan law of evidence 1s still in force in its
entirety;* yet even there, a number of unorthodox practices are
permutted, particularly in the manner of swearing oaths.® In East
Africa the Muhammadan law of evidence has recently been repealed

1In this chapter the writer has relied Jargely on, and quoted freely from,
Mr. Vesey-Fiizgerald’s standard work on Muhammadan Law, Further information
will be found m Chapter VI dealing with Cyprus, and to some extent also in
Chapters 1IT and IV (Malaya).

2 An African Survey, p. 771. "The ‘wakf’ theory was equivalent to a claum of State
ownership and served as a justification for 1mposing a system of land revenue, as
well as for appropriating, if need be, the lands of non-Moslems In 1902 the British
High Commussioner in N. Nigeria was able to declare as public lands all lands
which had tormerly been the property of the conquered Fulani rulers. Compare the
evolution of Mite or State lands under the Ottoman Empire (sce e g p 63-4)

¥See eg. Sir R, K. Wilson, Digest of Anglo-Muhammadan Law, fifth edition,
PP. 2771,

10p. ct., p 27,

8 MIr. Vesey-Fitzgerald himself draws attention to the Nigerian practice of ten-
dering an oath as to any part of a statement which appears doubtful (p. 33), and also
to the use of assessors (p. 30). ¢
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by the Evidence Enactments of the East Afiican territories, and
this repeal has had far-reaching effects on land problems in Zanzi-
bar, since it invalidates evidence of the true meaning of the contract
in cases of so-called ‘fictitious sales’, which have been one of the
contribytory causes of agricultural debt? In Muhammadan law
written evidence does not take precedence of oral, and ‘acknow-
ledgement’ or ‘igrar’ occupies so important a place that it has even
made 1roads on substantive law, since formal acknowledgements
are used fictitiously to enlarge, or to defeat, the provisions of the
substantive law. Such fictitious acknowledgements would piobably
not, in Muhammadan courts, be allowed to defeat the rights of
creditors, any more than they would in British Coutts, but they
have been used to defeat the rights of heirs to land and other forms
of property, Apart from the Supieme Court of Cyprus, British
Courts do not scem to have taken any firm stand against the
formalism of this Muhammadan doctiine.?

Mr. Vesey-Titzgerald states® that, except in the Gambia and
Zanzibar, there are in the British dependencies no definite enact-
ments recognizing Muhammadan law, though its continuance in
practice does not require any formal recognition. This statement 1s,
perhaps, a little misleading, since in many dependencies (e g Sierra
Leone, Uganda, Kenya, Gold Coast, etc ) there are Muhammadan
marriage ordinances which frequently contain important provisions
reparding inheritance. Thus, the Sierra Leone ordinance* provides
that the estate real and peisonal of a Muhammadan who dies
intestate shall be distributed in accordance with Muhammadan law,
and the Gold Coast ordinance® Jays down that, on the death of a
Muhammadan, whose marriage had been registered under the
ordinance, the succession to his property shall be regulated by
Muhammadan law. It would be interesting to know how, if at all,
these ordinances affect inheritance of land. In Tanganyika the
Deceased Natives Estates Ordinance provides for the application of
Muhammadan law to the estates of Somalis and Arabs, and in other
cases Muhammadan law may be wholly or partially applied accord-
ing to the expressed intentions of the deceased.® In the Gambia the
‘Mohammedan Law Recognition Ordinance’ of 1gog (Cap. 20
Sec. 6) grants to the Muhammadan Court jurisdiction only in cases
between Muhammadan natives relating to civil status, mamriage,
succession, donations, testaments and guardianship. The recog-
nition granted to Muhammadan law does not, therefore, apply to

1 See the Zanzibar Evidence Decree (sec 2).
2 Vesey-Fitzgerald op. cit., pp. 28, 177 and 178. »
3Ibd, p. 31
¢ Mohammedan Dlarriage Ordinance, Cap. 128.
8 Marriage of Mohammedans Ordinance, Cap. 98 (sec, 10).
® Laws of Tanganyika, Cap. 16 (sec. 4).
17
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cwil contracts other than marriage, or to any criminal or quasi-
criminal matter. In Zanzibar, the position is very difterent, for
there the law of Islam is declared statutoiily to be the fundamental
law of the Protectorate in all civil matters * Nevertheless, Muham-
madan Law in Zanzibar has been modified in many important
respects by English law, notably by the Transfer of Property Decree
of 1917.

The7extcnt to which the administration of Muhammadan law has
been left in the hands of Muhammadan tribunals in the different
dependencies varies greatly, as does the degree of control exercised
over them by the Supreme Courts. In Zanzibar, Tanganyika and
Kenya the Muhammadan Courts exercise jurisdiction over indj-
genous Muohammadans or Arabs in all matters of personal and
family law and succession, but jurisdiction over British and Muslim
subjects from elsewhere (¢ g Indian immigtants) 1s normally exer-
cised by the ordinary courts. ‘In cases between Arab or African
Moslems it has been held both by the Zanzibar and the Kenya
Supreme Courts that the decision of the Indian Courts and the
Piivy Council on appeal from India, though of extreme interest for
purposes of illustration and comparison, are not binding. In such
cases the Supreme Courts take the advice, in Zanzibar, of the
Qadis, and, in Kenya, of the Chief Qadi, who bears the title of
Shaikh ul Islam; but they are not conclusively bound by that
advice. In several cases the Supreme Courts have claimed a jutis-
diction as Courts of Equity to over-ride the strict provisions of
Muhammadan law, where such provisions appear inequitable. But
there 1s no reported case of their exercising such a jurisdiction.’?
In this connection it may be observed that 1t 1s a first principle of
Muhammadan law to endeavour to bring the parties together in a
spirit of friendly compromuse,? and it would be a good thing if this
principle were more widely recognized in British courts. Much of
the hitigation, which is one of the principal causes of debt, might
thereby be avoided.

With regard to the difference between precept and practice in
Muhammmadan law, Mr. Vesey-Titzgerald observes that ‘The market
law as concewved by the lawyer-moralists of the Shati‘a, and the
same law as actually practised in the market, have never been
identical. Interest on money, which the moralists stigmatized as
usu1y; the taking of risks in forward contracts and the fluctuations
in the rate of exchange, both of which they regarded as gambling;
all these things are the life-blood of legitimate commetce. In this
branch of the law we have always to inquire not merely what the

;See theFCourts Decree 1923 (sec. 7).
Vesey-Fitzgerald op. cit , pp 32-33.
¥ Ibud,, p. 32. See also the Koran 4, 35.
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lawyers say but what respectable merchants practise. Nevertheless
the Shari‘a has always been the nominal basis of, and a powerful
factor in, the maiket law’.? Certainly as regards the law of sale and
contract generally, the Koranic prohibitions agamst usury? and
gambling® have had an immense eflect,” ‘making sale the arche-
type and usury the antetype of conveyances and contracts alike’.
Contracts are deliberately assimilated to completed transactions,
and if this 1s borne in mund many of the so-called ‘fictitious sales’
need not be regarded as forms of commercial roguery

It 1s a principle of the Muhammadan law of sale that transfer of
ownership takes place at once. Usually both delivery and payment
occur simultaneously, but the price may be made payable by
instalments, and the seller may retain a possessory lien until paid.
There can, however, be no such thing as a contiact to sell, because
the element of uncertainty thereby introduced would reduce the
transaction to gambling. Mr. Vesey-Fitzgerald* quotes an interest-
ing case from East Africa in which the defendant, Rashid, agrced to
sell to the plaintiff ‘subject to the claims, if any, of Rashud’s rela-
tves, ten thousand acres to the North of Kilifi harbour’. Thus
agreement was held to be a nullity, on account of (1) futurity (since
a sale must be a present transfer); (2) condition (since the claims,
if any, of Rashud’s relatives go to the 100t of the conract and a sale
must be an absolute and unqualified transfer) ; and (3) uncertainty
(since the ten thousand acres had not been demarcated) The last
argument, viz. uncertainty on the ground of non-demarcation, 18 of
mterest from the point of view of need for the better marking of
boundaries, particularly in West Africa.

Mubammadan law recognizes two kinds of sale for future
delivery, under strict safeguards against gambling in options. These
are known as salam and wstisna. We are only concerned here with
the former, Of this Mr. Vesey-Fuzgerald says that the price must
be paid in cash at the conclusion of the bargain, which must be for
a definite delwvery at a definite future date of a res fungibilis—that is
to say, something which 1s not specific but 1s sold by quantity and
quality, such as corn. ‘Thus if a cultivator wishes to sell his, as yet,
ungrown harvest, he cannot scll the crop to be reaped from a ceitain
field, because that is a specific 1tem and 1t depends on an uncertain
future event, namely the success of the harvest: he would be sclling
a risk, and the transactions would be akin to gambling. But he may
sell for delivery at a certain future date so many bushels of such and
such a quality of corn: he anticipates that by that date he will have

N

} Vesev-Fitzgerald op cit, p. 181.

I, 275-6 11T, 129: XXX, 30.

311, 2190 V, go-1

¢ Vesey-Fregerald op. cit, p 183" Cobb #. Rashud, 3. E A, 35.
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reaped that quantity and quality of corn from his own field, but he
keeps the risk and makes an unqualified promise to delver. And
from the side of the purchaser the method of gambling on settle-
ment of differences, favoured by speculators all over the world, 1s
prevented by the requirement of an immediate cash payment n
full.’t

In sales of land (which are of course lawful unde: the law of
Islam) the trces upon the land are included in the sale, whether
specified or not: but neither the grain growing on the ground, nor
the fruit growing on the trees, are mcluded, unless specified. But
in the case of the fiuit o1 corn being purchased with the land 1t must
be gathered or cleared away at one Land may be resold previous
to seizute or possession by the first puichaser, according to Abu
Hanifah; but the Imam says it 1s unlawful 2

As regards the letting or leasing (z7aia) of land, 1t 15 to be observed
that this also is treated 1in Muhammadan law as analogous 10 a
contract of sale. The Meelle {art. 405) even defines it as the sale of
a known benefit in return for its known equivalent® In leases the
period must be specified* and the lease 1s not lawful unless mention
1s made of the crop to be raised upon it. Moreover, at the espiration
of the lease, the land must be restored in 1ts original state (see
Hidayah, Vol. 111, p. 314). In Zanzibar, an alleged custom that a
lease of land could be terminated by the lessor selling to a third
party was held to be unreasonable, as also the custom that a land-
lord should continue to carry out 1epairs even 1if the lease was proved
to be, for all practical purposes, i perpetuity.’ Agricultural leases
on a pait profits basis ate treated not as leases but as forms of
partnerships, of which there are apparently three separate types.®

The cultivation of waste and unclaimed lands may be cariied out
with the permission of the ruler of the country, and the act of
cultivation invests the cultivator with a 1ight of property i them.
But if the land be not cultivated for thiee years after 1t has been
allotted, it may agian be claimed by the State. It would appear
(Ifidayah,Vol. IV,p 128) that mere enclosure of waste land 1s mnsufhi-
cient* the squatter must break up the land and cultivate 1t.” Build-
1ngs upon, or trees planted in, land are separatc {from the land itself,
and may be, and commonly aie, held by a separate title—even
where the title to the land 1s due io the planting of the tices And

! Vesey-Fitzperald, pp 185-6

*The authoitty tor this 15 Hidayah, Vol 1I, pp 37z, 481, 503—quoted m
Hughes's Dictronary of Islam

3 Vesey-Iitzgerald, p. 186

* Neverthless custom mHanafi countries, both India and the ex-Ottoman

dominions, has for centuries recognised leases in perpetuity
§ Vesey-Fitzgerald, p. 187.
¢ Ibid,

7 Sultan of Zanzibar’s Govt. v, Attorney General 4 E A 142 .
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since the buildings and ctops are not regarded as part of the land,
a ‘tiespasser’ who owns buildings and crops on that land 1s as
much cntitled to the peaceful possession of his buildings and crops
as is the owner of the land to the land itself, A gift of land which is
uncultivated cannot be retracted after houses have been built upon
it or tiees planted But if the donce sell half of the granted land the
donor may, if he wishes, resume the other half But a gift of land
to a close relative may never be resumed (Hidayah, Vol 111,
p 302).

Coming now to the all-important subject of loans and security
for debt, land may be lent and the botrower may build upon 1t. But
when the lender 1eceives back his land, he can compel the borrowet
to temove his house and trees. Land lent for tillage cannot be
tesumed by the lender until the crops sown have been reaped.

The lending of money at interest is strictly foibidden, and the
prohibition is widely 1espected. In Northern Nigeria claims for
mterest ate commonly dismissed, and usury 1s an oflence, though in
practice offenders may escape with a warning,! Mr. Vesey-
Iitzgerald states that when the Government of India opened a
general provident fund for its employees, offeting handsome interest
on compulsory deductions from their pay, many conscientious Mus-
lims, even those mn the pooiest grades of Government service,
refused to accept the interest Neveitheless i the practical conduct
of commerce the prohibition against usury has in most Muslm
countries been found impossible to enforce, and attempts to enforce
it, such as have been made 1n the East Africa Courts, have ended
capiiciously. On the other hand, 1t has been commonly observed in
many countries that agricultural moneylenders are non-Muslims,
since the Muslim law, while forbidding the taking of usury, does
not forbid the paying of it

Numerous devices to evade the prohibition have received the
sanction of the schools Commonest of all is the fictitious acknow-
ledgement by the borrower of a larger sum than he actually receives
Reference has alrcady been made to the conclusive character of
acknowledgement (or /grar) in Muhammadan law, which, even
under English 1deas, can hardly be displaced except by proof of
undue influence 2 The simplest form of security for debt is the
rahn or pledge. Mr. Vesey-Titzgerald states (p 1g7) that the con-
tract of pledge is naturally bascd upon sale, since it is by sale that
the security can in the last resort be enforced. Accordingly the
thing pledged must be capable of being sold  DBut if thus is so, 1t
can only be concluded that in many Muhanomadan countries, where
land can be pledged but may not be sold, the Muhammadan law has

1See M Perham’s Native Admimstration in Nigera, p. 93.
? Vesey-Fifzgerald, p. 197.
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had to be modified in this as in other respects, by local custom,
Pledging in any case differs from sale and resembles gift, in that,
until possession has actually taken place, the pledger may always
withdraw and leave the pledgee with an unsecured claim for the
money he has lent * The continued possession of the pledgee 1s alsp
essential to the maintenance of his rights, and 1t follows, therefore,
that second mortgages ate not permussible under Muhammadan
law. But the Hanafi and Shafii 1ules regarding possession appear to
be at variance with those of the Maliki school, and an East Afiican
decision permits a pledgor to continue using the property pledged,
by arrangement with the pledgee.2 This would seem to open the
way for the non-agriculturist moneylender, but foreclosure of the
propetty is not permitted, nor can the pledgor or pledgee sell, even
after expiry of the petrod named for repayment, except by the
consent of both parties or by a judicial decree.

The pledgee’s right 18 said to be, normally, the right of retention
only, though by agreement both enjoyment and periodical fruits
may belong to the pledgee 3 In practice, 1t is the usufruct that
matters most, and as this 1s not taken into account againsi the
principal debt it provides a profit for the lender without infringing
the law against usury.

It only remains to add, as regards the pledging of agricultural
land, that the custom appears in English law as a usufructuary mort-
gage. Thus, 1n the Zanzibar laws, there is formal recognition of the
practice in the following definition (Cap. 83, Sec 58 (4) ): ‘Where
the mortgagor delivers possession of the mortgaged property to the
mortgagee and authorises him to retain such possession until pay-
ment of the mortgage-money, and to receive the rents and profits
accrumng from the property and to appropriate them in lieu of
interest, or 1n payment of the mortgage in money, or partly in lieu
of interest and partly in payment of the mortgage-money, the tran-
saction is called an usufructuary mortgage and the mortgagee is an
usufructuary mortgagee * In section 67 of this law, which confers
on mortgagees the rnght to foreclose, there 15 an express statement
that nothing 1n the section shall be deemed to authorise an usufruc-
tuary mortgagee, as such, to institute a sut for foreclosure or
sale.

The forecloseable mortgage of Muhammadan law is the mortgage
by conditional sale, that 1s to say, any agreement whereby in
default of payment of the mortgage money or interest at a certamn
date the land would be transferred absolutely to the moitgagee.

~

1 Vesey-Futzgerald, p. 197, and Jaffer v. Mahomed, East African Law Reporis
(Kenya) 6 E.A, 170.

2 Vesey-Fitzgerald, p. 198.
% Thud.,
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Such mortgages are known in the Shafit School as bar’khiyar (sale
option), to the Hanafi as bas’b2’l wafa, and to the Malik1 as thaniya.
Originally, the transaction 1n all its forms was considered 1illegal,
as a breach of the law against uswiy. But it was gradually intro-
duced vnder the plea of necessity, and is'now regarded as a legiti-
mate form of commercial enterprise. In a mortgage by conditional
sale the mortgagee may be put into possession and obtain the use
and enjoyment on conditions similar to those of pledging. Or he
may lease the propeity to the mortgagor, thereby obtaining, under
the name of rent, what is in reality interest on his loan. And he is
saved the trouble of managing the pioperty.?

But according to Muhammadan piinciples a sale must be abso-
lute, and any sale with a promise to cancel, dependent on a futwie
event, is null and void. To meet this difficulty, moneylending tran-
sactions of the conditional-sale type are usually embodied 1n two
separate contracts—one for sale and the other a collateral promise to
reconvey. This has led to a great deal of confusion, particularly in
East Africa. In some cases the courts have permitted evidence to
show that the real intention of both contracts was a mortgage, while
in others (following Sec. 92 of the Indian Evidence Act) the written
document of absolute sale was alone admitted, the oral evidence of
reconveyance being disallowed 2 This latter ruling was endorsed
by the Court of Appeal of East Africa, and by section 2 of the
Zanzibar Evidence Decree the Muhammadan law of evidence was
in this respect virtually repealed. Nevertheless, mortgage by con-
ditronal sale continued to be recognized under the laws of Zanzibar.
It 1s defined as follows: “Where the mortgagor ostensibly sells the
mortgaged property—on condition that on default of payment of
the mortgage-money on a certain date the sale shall become abso-
lute; on condition that on such payment being made the sale shall
become void; on condition that on such payment being made the
buyer shall transfer the property to the scller; the transaction 1s
called a mortgage by conditional sale and the mortgagee a mort-
gagee by conditional sale.” (Cap 82, Sec. 58 (3) ). Section 67 of the
law confers on other classes of mortgagees the tight to foreclose, but
does not extend thus right to mortgagees by conditional sale.

The ruling given 1n the Appeal Court of East Africa held sway in
Zanzibar for sixteen years, but in 1934 was superseded by the Land
Alienation Decree, under Section 18 of which apparent vendors
were enabled to obtain from the Court a declaration that the instiu-
ments of conveyance amount to a mortgage and not to an absolute
sale. Under the new Land Alienation Decsee of 1939 no permanent

1 Vesey-Fitegerald, p. 198.
2See Smid w. Mahfuz, Zanzbar Law Reports I 12 E A 189, Bnt. Res. v
Hafiz, 1bid. &, 12 E A, 526; Rashid ». Salem, tbud T, 12 E A, 614,
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alienation of land and no mortgage thereof shall, where the alienor
is an Arab or African, have any effect without the approval of the
Board for the area in which the land is situated. The Boaid may
withhold its consent where it has cause to believe that the proposed
transfer is intended to take effect as a mortgage, Under the Land
Protection (Debts Settlement) Decree (No 2 of 1938) specific
permussion is given to the Court to permut oral evidence in variation
of any written acknowledgement by the debtor of an amount stated
therein to be due (Sec 7, 3 (¢) ). But, in the adjudication of debts
under the Decree, oral evidence of any undertaking to pay interest
is inadmissible (See Schedule IIT, 4 (x1)).

It would be of interest to know what has been the course of
legislation with regard to mortgages by conditional sale 1n other
Muhammadan areas of the Colonial empire.r In Cypius ficutious
sales are, or were until recently, of common occurrence A cieditor
instead of accepting a mortgage would 1nsist on the transfer of the
propetty as security for the loan, on the condition that he would
rescll to the debtor. Or a mortgage debtor might himself volun-
tarily transfer the mortgaged property to the creditor who would
simultaneously, by an ‘agreement of sale’, resell to the debtor o1 to
some member of hus family

It 18 perhaps worth adding that in the legislation of dependencies
where condstional or fictitious sales are practised the words ‘debt’,
‘debtor’ and ‘loan’ may require special defimtion. Thus in the
recent legislation for the settlement of agricultural debts in Cypius
(No. 12 of 1940) debt is defined as ‘all liabilities of a debtor arising
out of any transaction which is, in the opinion of the Board, 1n
substance a loan’. It does not include ‘any amount the liability for
the payment of which 1s only contingent’

Wagfs

Wagf-—or habs—to use the common West African expression—is
the name given to Muslim foundations or endowments. It occupied
the place which in other legal systems is filled by non-trading cor-
porations, trusts, religious offices and family settlements. Property
which may be made waqf must be of such a kind that perpetual use
can be made of it, whether movable or immovable, and so includes
land and even houses and plantations on land leased from another.?
A man may establish a waqf not merely as an insurance for himself
and against his future debts, but also against spendthrift successors.
He can guarantee the pegmanence of his family from generation to

1 In the Punjab future mortgages by way of conditional sales were forhidden in
rgoo (by Act XIII.

* Vesey-Fitzgerald p, 214,

IS
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generation 1n spite of all rules against successive estates,® and he can
also, by a waqf, evade the strict letter of the law of inheritance and in
partxcular the fractional subdivision of his property. A waqfif, or
founder, 1n fact (as Mr. Vesey-Fitzgerald has obseived)? possesses
a power,of legislation such as probably no other legal system con-
cedes to a private indivaidual  Lxcept for the fact that 1t 1s doubtful
if he can completely exclude his own children from benefit in his
estate, he can provide for the succession in almost any way he likes.

Wagfs for the erection and upkeep of mosques, and also for
graveyatds, are common 1n all Muhammadan communities, and in
Zanzibar a dedication of land to public use as a right of way has
been ticated as waqf.® In order to dedicate land theie must, of
couise, be unrestricted ownership of the land to be dedicated. That
is to say, the waqfif or founder must be under no legal disability to
transfer Mr. Vesey-Titzgerald states? that in the Ottoman Empire
tithe-paying land could not be dedicated, since the ultimate owner-
ship was held to reside in the ruler, a claim which 1s frequently
and often quite unjustifiably made in some patts of Africa. Nor
could a mortgagor or mortgagee of any kind of land in the Ottoman
Empire dedicate the mortgaged land, since such a grant would be
contingent and the dedication could only be made by both parties
agreeing to convey a complete title. In India there 1s no objection
to the dedication of revenue-paying land, and a waqf may even be
valid when made under an existing mortgage, provided there is no
othet legal disability to transfer.

A beneficiary under a waqf has no right to assign, encumber, or
lease the property, and a trustee has no power to hypothecate, sell
or exchange A mosque, the land on which 1t stands, or a graveyard
can never be lawfully sold, though some jurists hold that, if a
locality intended to be served by a mosque becomes completely
deserted by Moslems, the court may order the land on which the
mosque stands to be sold and the proceeds used for the establish-
ment of another mosque elsewhere.

In a number of British Colonies there are statutory provisions for
the control of waqf property. Thus, in Kenya, by the Wakfs
Commission Ordinance (Cap. 28) a body of four commissioners
control all wagfs created for public purposes, or for private purposes
which have expned. Where it appears to the Commissioners that
the intentions of the founder of the waqf cannot reasonably be

1Vesev-Fitzgeiald (op, cit,, p 218) remarks that simulai inconaistencies aie
common 1 all legal systems  In England the power to bar an entail and the power
to make a stuct settlement were the invention of tl% same great equity lawyer,
Lven the ploperty legislation of 1925 presents a similar conflict of ideas.

Q0p at,p 218

S Barton 2 O’Swald & Co , Zanzibar Law Reports I, p 4zo0.

1Q0p. at, p. 208



240 LANI') LAW AND CUSTOM IN THE COLONIES

carried into effect the Court may order a sale. All property of
deceased Muhammadan natives to which no claim can be estab-
lished is vested in the Commussioners, as also waqf property for
which there are no properly constituted trustees, or of which the
trustees have misbehaved -

In Zanzibar, under the Wakf Property Decree (law 53 amended
by 21/1927), a register is kept giving full details of all wagf property
and of all persons owning buildings on, o1 occupying, waqf land;
and the Commusstoners are empowered to order the removal of any
unauthorised building. All trustees of waqfs are under complete
control of the Commissioners, who are authorised also to prevent
any alienation by a tiustee for a period exceeding one year. The
provision 1 Zanzibar law requiring the registration of a waqf, if it is
to be legally binding, is of considerable impoitance, and 1t would be
interesting to know to what extent registration 1s the rule, either
under Biitish or native local law, m other Muhammadan areas of
the Colonial Empure. In Zanzibar many waqfs have not been 1egis-
' tered, particularly those relating to lands for freed slaves. It is
worthy of remark that, 1n Zanzibar, the registration of waqfs was
one of the early instances of the rccognition of freehold by the
Government.

In most Muhammadan countries the Muhammadan law of inheri-
tance, with its insistence on the equal division of property among
children, has been responstble for much uneconomic subdivision of
land. It has been estimated recently that in Egypt two-thirds
of the landowners own no more than two-fifths of an acre each,
an area much too small to be profitable even under the most favour-
able marketing conditions. Many of the farmers are therefore in
the hands of moneylenders and there is little possibility of improv-
ing the land * In Zanzibar in 1933 much of the island’s agricultural
debt was attributed (by Messrs. Bartlett and Last) to the multiplicity
of holdings, and consequent absenteeism, occasioned by the pro-
visions of the Muslim Shaui‘a. In Northern Nigeria, at the 1939
Conference of Chiefs, the Chief Commussioner obsetved that, when
the Islamic law of inheritance was established, estates consisted
largely of camels and other livestock, and division was comparatively
easy, But, now that they consisted of immovable property, division
according to the letter of the law had become attended with
infinite difficulties. He quoted cases of Kadis in Malaya being
obliged to count even the leaves on a tree in order to divide an
estate 1n strict accordance with the provisions of the Shari‘a. Much
harm had been done to agricultuie through this excessive sub-
division. In Malaya a solution to the problem had been found by

1 Information obtained by Dr. Keen, F.R.S, from the Research Department,
Foreign Office. ‘
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allowing local custom to take precedence of the provisions of
Islamic law.

The position in Malaya has been well described by Mr. G. A.
de C. de Moubray! who observes that, while puritanical Muham-
madans would purge the legal system of+all custom, particularly if
it conflicts with texts of the Koran, nevertheless local custom
regarding inheritance is in practice followed by Muhammadan
peoples all over the East The general Islamic system, moreover,
allows for statute law overtuling the Shari‘a or canon law, and n
Malaya this 1s what had happened 1n the case of ‘The Customary
Land Enactment’ of Negri Sembilan and the ‘Malacca Lands
Transfer Ordinance’.? According to the Hidayah, custom holds the
same rank as Ijma‘ (consensus of juristic opinion) in the absence of
any express text 'There is agreement also among the Sunnis that
custom over-rides analogical law, and Hanafi wrters on juris-
prudence include custom as a source of law, under the piinciple of
‘istihsan’ or juristic preference * In almost every Moslem country
there have grown up at least two systems of law, the one administer-
ing canon law, the other based on local custom or the decrees of the
local rulers 4

In Northern Nigeria, according to Dr. Nadel, new economic
conditions have led increasingly to the adoption of the Muham-
madan law of inheritance, as agamnst the local custom by which land
is inherited not by sons but by the brother, the sons and brothers’
sons staying on the land and working under the heir as under their
sociological father. ‘Were individuals to attempt to enforce the
traditional rule, dissatisfied family members could easily obtain a
reversal of the decision by appealing to the Mohammedan court.’

On the other hand, definite steps have recently been taken in the
most orthodox areas of Northern Nigeria to modify the formal law
in certain conditions At the 1939 Conference of Chiefs, the Emir
of Xano stated that the strict application of the Muhammadan law
of inheritance had led to over-crowding and insanitary conditions.
The Emir suggested that all such cases should be brought to his
notice and he would cause an inquiry to be made as to whether the
house 1n question could be subdivided without causing insanitary

10p, cit, pp 213-217.

2 See pp 42 and 33

3 Abdur Ralum, Mahomedan Juresprudence, p 136

3 See the article ‘Islamic Law’ in the Encydlopeedia Bruanmca (14th edition )
There 1t 1s pointed out that *In modern times demands have been made by Iiberal
Mushm thinkers that the principle of agreement (yma) should be so extended as to
render possible changes 1n the Shari‘ah, so as to bring 1t into harmony with modern
conditions : but the orthodox legists have steachly resisted any such change, In 1926
the Turkish Republic solved the prablem by adopting the Swiss Civil Code and the
Italian Penal Code, thereby abolishing the sacred law of Islam altogether.’

8 A Black*Bysantum, p 173.

&
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conditions. If it could not, then the house would be sold and the
proceeds divided among the legatees. To this the Conference
agreed, and in their resolution included farms as well as houses In
1940 ihe subject was again raised and Sheikh Bashiru of the Law
School of Kano proposedrthat Muslun Courts be mstructed not to
divide what would be useless or insanitaiy, but either to persuade
the heirs to an amicable agieement (e g some taking real property
and others movable—adjustments being made by cash also) o1, if
this was impossible, to make a compulsory ariangement without
sub-division (the real property being sold—perhaps to one of the
heirs—and the proceeds divided). To this the Conference agieed,
The Sheikh further proposed that a minimum figure of arca for
farms and houses should be laid down. The Khartum mimimum
was stated to be 200 square mettes ' 'T'he Nigerian Conference, how-
ever, decided that the cxtent to which an estate might be divisible
must be left to the Local Authority.*

It is clear from this restiicted account that there is scope for a
comprchensive, comparative study of the relationship of Muham-
madan law to problems of land throughout the Colonial Empue,
particularly with reference to the points raised above, namely, usury
and mortgage, fictitious sales, wagfs and the excessive sub-division
of estates. The subject of pre-emption, which is a characteristic
feature of Muhammadan law, though by no means pecular to 1t,
has already been dealt with.?

11n the Sudan, under the Land Regstration Rules of 1925, the registration
minuma for plots to be registered sepatately, or {fo1 divided shares 1 plots, shall
be (a) town lands, 200 sq. meties, and (b) agricultural lands, .5 of a feddan (a
feddan being shghtly more than an acre) The registered mmuma for undivided
shares shall be (a) town land 25 sq metres, and (5) 1 of a feddan.

2 In the Mubammadan State of Kelantan (Malaya) the mmumum area 1into which
a plot may be dinded 13 one-fourth of an acre, though the Sultan may, in any par-
ticular case, authorize a smaller sub-division (see p. 48).

1 Sce p. 69



CHAPTER XX
Frechold versus Leasehold Tenure

N fnany British Colonial dependencies there has been a per-
sistent demand that agricultural land should be alienable 1n
L_freehold grants to those who wish to obtam this form of title .
s hus, 1n Kenya, a recent Goveinment Commuttee on Land T'enute
recommended by a majority of six to two, that every lessee should
have the 1ight, on the fulfilment of certain conditions, to obtain a
gtant of his land 1n frechold : and the Comnuttee was unanimous in
the opinion that opportunity should be given for agticultural land
to be held on title in perpetuity, with freedom fiom annual 1ental
payments ', One of the members of the Commuttee observed that,
in Naiwrobi, every lease for land, with everything the lessee had
placed upon it 1n the way of improvements, automatically 1everted
to the Crown when the tetm of ninety-nine years was completed, _
and that 1t was only countries which were under the heel of buieau-
cratic government—the Federated Nalay Stales, Tanganyika,
Kenya and the West Aftican dependencies—which were condemned
to ‘leasehold servitude’. In the West Indies there 1s widespread
‘mustrust of any kind of holding by lease, even from the Govern-
ment’, and 1t would seem that the only form of title acceptable to
the people is that of freehold 2 'In British Honduias, owing to the
opposition to leasehold tenure, the forme: system of Crown land
leases for agricultural puiposes was, in 1935, replaced by one of
freehold grants.;

There are certain obvious advantages in frechold. It provides the
best form of security for credit, and the sense of absolute ownership
is a powerful incentive to development. When Aithur Young
declared that ‘the magic of property turns sand into gold’, 1t was
freehold property that he had in view.® Ireehold provides oppor-
tunities for large profits when the value of land has substantially
increased. 1t confets {ieedom trom conttol Iy landlords, whether
they are private individuals or Governments In many dependencies
1t confers social status, and 1n some 18 even considered to be the
hall-mark of poliucal freedom In the Butish West Indies the
demand for frechold by Negro small-holders has not been unin-

IKenya Land Tenwre Comnutice Report 1941, paras, 5 and 24

¥ Vest India Roval Corunnston Repurt on eniculiw e, etc,, by ¥, L. Engledow,
C.M G., p. 35. See alvo du Fiank Stockdale’s Leport on Development and Welfare
n the TWest Inches (Colomal No 184 of 19.43), para, 126

¥ Young also smid ‘Gne a man the secure possnasmn of a bleak rock and he will
turn it mnto a garden. Give hum a nine years' lease of a garden and he wall tum st
mto a desert,’

z43
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fluenced by the desire for political equality with Englishmen, In
some of the islands the ownership of land is an electoral qualifica-
tion,?

Yet in England and elsewhere many farmers prefer tenancy to
ownership, since capital-expended on development is more pro-
ductive than when sunk in the purchase of the land.?, More par-
ticularly in the case of small-holders, the purchase of freehold may
entail the exhaustion of capital resources.’ In all the colonies where
agricultural debt has become a State problem, the excessive buying
(often for social reasons) of more land than could be developed has
been one of the principal causes of indebtedness. The ability to
borrow money on freehold propeity has everywhere been a curse to
peasant proprietors who had not learned the proper use of credit,
Frechold opens the door to speculation and under-development; A
recent land Commission in Northern Rhodesia observed that 1t was
monstrous that So,000 acres of land, much of it more suited for
cattle than for tobacco, should be lying idle at a time when land was
so urgently needed; and they added that, since there were many
other extensive areas held by companies and individuals for pur-
poses of speculation, the Government should seriously consider the
introduction of a tax on undeveloped land.? In Kenya, for the same
reason, a similar measure is under consideration 4

(There are other obvious dangets in freehold. In the absence of
spectfic laws agamst partition there 1s the danger of excessive frac-
tioning, so that what is left of a holding may no longer be able to
support the farmer and his famuly. Y This danger is everywhere
increasing, with the increase in population and the decrease in
available land Under a leasehold system the State is more able to
ensure an economical use of land, to take steps to meet new con-
ditions, and to insist on measures which will prevent the impover-
ishment of the soil through bad husbandry, overstocking and the

1 In Bermuda (which 1s not part of the British West Indies) the right to vote 1s
restricted to those who are mn possession of freehold property of not less than {60
value The qualification for membership of the House of Assembly s the possession
of fiechold property rated at £420

2 It 1s generally agreed that m England durmng the last century, before farmers
possessed any statutory nghts i their holdings, the tenancy system resulted n the
highest development of the art of husbandry Flanders provides another 1llustration
of the same fact (See Sir Henry Rew’s article, ‘Land Tenure’ in the Encyclopadia
Britanca, 14th ed ) In the United States of Amernca the propoition of tenant
farmers (259 m 1880) has almost doubled 1n the last 65 years,

8 Report of the 1942 Commussion on the North Charterland Concession, The 1943
Land Tenure Commuttee of Northern Rhodesia also stated (para. 14 of thewr
Repoit) that as a result of the freehold systern ‘theie are at present approximately
three-quarters of a million acres of alienated land in the Territory lying completely
idle and unoccupied, while thrae are places where land is bemg so misused that 1ts
destruction can only be a matter of time ’

* Under 2 recent Ordinance (No XXII of 1044) the Land Board 1n the Highlands
area may refuse to give its consent to any transaction in land if it considers that the
applicant already has sufficient land. 3
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destruction of forest * Under a leaschold system adequate security
of tenure can be given, and any substantial increasc in land values,
which are generally due to expenditure by the State, will acerue to
the State and not to the individual

In the political sphere there are weighty arguments against any
extension of freehold. The peoples of the Biitish dependencies are
not culturally homogeneous, but fall into 1ac1al groups which are not
all equally capable of holding their own T'he local Colonial Govern-
ment is the only authority which can protect the rights of the various
component sections, and at the same time promote thent integiation
But 1t would prejudice its abulity to do thus if it were to grant, or
continue to giant, cxtensive 1ights n fiechold, more especally if the
grants were made to one scetion of society and not to another !

"In England present-day opinion regarding freehold may be
gauged by the Uthwatt Report. In this the Commuttee puts forward,
for the consideration of the Government, the proposal that fall land
in Great Britain be forthwith converted into leaschold interests, held
by the present proprictois as lessees of the State at a peppercorn
rent for such a uniform term of yeais as may reasonably, without
payment of compensation, be tegarded as equitable, and subject to
such conditions enforceable by re-entry as may, from time to time,
be applicable under planning schemes’ In commenting on this pro-
posal the Committee remarked that ‘intelligently administered, the
proposal should not hamper the operation of private enterprise in
regard to the development or use of land or otherwise fetter its
enjoyment. ' Qubject to compliance with planning legislation the
leaseholder would be equally free to make the same use of lus land
as 1f he had remained a freeholded); and 1f 1n the future new develop-
ments are desired and the remaming period of the lease is insufli-
clent to justify the expenditure, application for 1enewal could be
made. ..No compensation would be paid and the term of years to
be fixed, therefore, would be such that the market value of the lease
from the State was not appreciably less than the market value of the
freehold interest. For this purpose the conventional term of ninety-

“nine years would certainly be long cnough’.?®

It 15 hardly necessary to observe that many of the arguments
which can be brought against frechold ate equally valid against very
lengthy leases.i It may be held, for example, that it 1s indefensible to
commit the public interest for 1,000 years, particulatly in new

1 The Inspector-Genetal of Agriculture in the West Indies (M1, A ] Walkelield,
CM G ) has 1ecently stated that the unrestircted want of fiechold had led to
wholesale destruction of the soil even within a period of ten to filieen years
Sir Frank Stockdale has alyo stated that, ‘Tt 15 begpnunyr increasingly clear that
frechold tenure, except under very careful management, has been adverse to the
mnterests of the owner and his descendants and also of the commumty,’ (Hee
Colomal No. 184 of 1943, pard, 120.)

2 Uthwatt Report, Chapter X, pp. 154-156

-
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countries like Kenya,! where immense changes may be expected to
occur within a comparatively shorttime. Leases of ninety-nine years,
with a reservation to the State of regulated opportunities of review-
ing the return which they make to the public revenue, would offer
sufficient security for any enterprise, provided that they jncluded
(as they seldom do at present) certain safeguards in favour of lesscesi
In England the Agricultural Holdings Act of 1923 recognizes both
the tenant’s claim to the value of unexhausted improvements and the
landlord’s claim to dilapidations at the termiation of the lease.
Similar provisions would secm to be requited mn the agricultural
leases of a number of Colomnues, as well as other changes, giving
additional security, while retaining for the State the power to step
in at the end of a lease, if the public interest so required *The
Secretary of State for the Colonies has recently suggested that the
State could declare its intention five years or so before the expiry of
the lease, and if it had decided to take over the property could pay
the outgoing leaseholder a properly assessed market value for his
unexhausted improvements. Alternatively the State might announce
its preparedness to grant a new lease for a further term It could
then enter upon negotiations with the tenant, stating its conditions
(e.g. renovation of the property and a revised rent). If the tcnant
considered the conditions unattractive he would still be entitled to
payment for his unexhausted improvements, and the State would
have these to offer to the new lessee: or a lease of the improved
property, subject to the State’s new conditions, might be offered by
tender or auction and the sum realized passed on to the outgoing
tenant. On the other hand, the State would have to protect itself
against an outgoing tenant who, as the lease neared 1ts end, might
endeavour to extract as much as possible from, and expend as little
as possible upon, the leased land.

These arguments would apply with even greater force to building
land. Tor with freehold or leases for ggg years there would almost
certainly arise 1n the newer colonies, as in England and in India, a
class of ground landlords, and while the real development would be
carried out by tenants or sub-tenants their reversions would fall, not
to the State, but to individual landlords with no interests but their
own to consider.

In a number of dependencies the frechold system has already
been abandoned. In Northern Nigeria, Tanganyika, Nyasaland and
the Northern Territoyies of the Gold Coast, freehold 1s not granted
under the land laws. @n Northern Rhodesia the accepted policy has
been that freehold should not be granted, though, as in Kenya,

* As already noted, leases in Kenya are normally for gg9g years There are,
however, qualifymg conditions regarding development and subdivision. And rents
are subject to revision. -~
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leases are granted for 9gg years.! In Uganda sales of freeholds,
though legally permissible, have been suspended since 1916, on the
instructions of the Secretary of State! In St. Lucia (Windward
Islands) a recent order has declared that Crown Lands will hence-
forth be leased and no longer sold,? and a simular order was promul-
gated ia British Guiana 1n 1938.% 'In other Colonies there has been a
general narrowing of the rights that normally go with freehold!
In Ceylon, for example, we have scen that a new type of tenure was
introduced in 1935 by which giants of land are given 1n perpetuity
on conditions which include a small annual payment to the Crown,
as well as measures to secure that the land shall be used in a specific
manner, and that it shall not be alienated or subdivided. In Malaya
grants of Crown or State land are given in perpetuity, but the giant
is subject to the Land Code and any provisions in the grant itself,
Rents are revisable and there are implied conditions regarding good
husbandry. For the West Indies the Royal Commission of 1939
recommended that freehold should not be granted unless accom-
panted by conditions which would prevent fragmentation and safe-
guard good husbandry, including the prevention of erosion and the
maintenance of soil fertility.* *In some European and Ameiican
countries freehold nghts are only granted after certain measures of
development have been carried out! But conditions precedent to a
grant of freehold can only serve as a tempoiary safeguard and can-
not ensure the continuous development upon which the State can
insist under the leasehold system.5

{From this summary 1t would appear that the'whole weight of
agricultural opinion is directly opposed to the freehold principle,
that modern political and economuc theory is consistently in favour
of the increasing control of land by the State, and that British
Colonial governments are becoming more and more committed to
the leasehold systemi Where freehold rights are still being granted
they are being so narrowed that it is doubtful if they can be
described as freehold at all.' Moreover, much of the unpopularity
of leasehold tenure can be removed, particularly 1f proper com-
pensation is paid for unexhausted improvements. Sir Frank Stock-
dale has observed that in the West Indies when the objectives for

1 See p. 126,

2 See St. Lucia Gazette of 1oth January, 1942  Prior to 1942 Crown lunds were
sold to peasants and others without any teservations except as to trachs, roads and
muneral nghts. The purchaset could do as he pleased with the land.

3 See British Guiana Government Notice No 233 of 1938,

4 West India Royal Comnussion Report, p. 316,

8 But 1t has been argued that the function of the State in protecting the land hom
misuse can best be tulfilled by ad hoc legslation, wilich would be applicable to all
Iand whether freehold or leasehold (see e g. the Kenva Land Tenure Comnuitee
Report, 1941, para 8). In Kenya the Land and Water Preservation Ordinance
(No 11 of 1943) 18 an example of such legislation. "

-
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agticultural development have been explained and illustrations
given of the disastrous results to the community of the freehold
system, especially the fragmentation of holdings, the indebtedness
of the land and the accumulation of land by mercantile interests at
the expense of the agricultural community, the representatives of the
people have shown themSelves ready to consider alteinatrve forms
of tenure.?"

1 Colonial Na 184, op. cit, para 126.



CHAPTER XXI
The System of Revisable Rents

AHE revisable rent system is found in many of the Brutish
Colonial dependencics,® and thete 15 very considerable
L. vanation in the methods of its application, In the Stiaits
Settlements rents are revised at pertods of thirty years (from 1913),
but the rent payable 1n any term of thirty years must not exceed by
more than 509%, the rent which was payable in the immediately pre-
ceding term. In m'ﬂ\mg the revision, no imptovements aie to be
taken into account.’ In the Federated Malay States the ptovisions
are stmilar,® but the Land Enactment does not presctibe any maxi-
mum percentage by which rents may be 1aised In the Unfederated
State of Kelantan revisions may take place at intervals of not less
than fifteen years and no revisions shall have the eftect of increasing
the rent by more than 259%,. In Perlis the rent, which 1s desciibed
as ‘quit rent’, may not be revised until after the lapse of thirty years
and when revised it may not exceed by more than 509, the amount
of rent imposed in the previous period.*

1In Uganda a covenant in Crown leases provides that rent shall be
revised at specified intervals to a sum not exceeding §9%, of the
unimproved value. 1Considerable discretion 1s therefore left to the
land administration authorities.’ The normal agricultural lease 1s for
ninety-nine years, with revision of rent at thirty-three year intervals.
Building leases, which may run for ninety-nine years or forty-nine
years, are subject to rent revision at intervals of twenty-five years,
Little attempt 1s made to adjust rent meticulously to area, nor to
impose the maximum rate that each plot can cairy. 'Rents in
Uganda are undoubtedly low.| No great body of rents has yet come
up for revision, though some experience has been gained with a
group of cotton ginnery leases. * These were typxcai[y of five acres
for forty nine years at an 1mtial rate of £1 10s. per acie, with a nght
of revision at the twenty-fifth year to a sum not L‘(Lccdmg £7 1os.
an acre] Conditions would appear to have justificd the rusmng of
rents on the first revision to the maximum figwe, but the Govern-
ment decided to limit the revision to £4 an acie for the next ten
yeats, when the rent would again be subject to 1eview. %

1In Kenya no provision cxisted for tent revision mn the ninety-nine

1The system 1s also found i many parts of Indin, where cultivators hold
occupﬂncy rlghts 1 land direct from the State.
he first revision may take place on the 1st of _l.lmmry, 1040, and subsequent
revisions at intervals of not less than thirty years
3 Information of Mr. H B. Thomas, O B.L., tormerly Director of Surveys and
Land Ofhcer, Uganda.
H
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year leases 1ssued under the Crowns Land Ordinance of 1goz, and
one of the reasons for the abandonment of the Land Bull of 1908 was
the opposition raised to the rent revision proposals. " The principle
was, however, applied by the Government between 1911 and 1914
in certain Rules under which a number of leases were 1ssued, and it
was formally adopted 1 the Crown Lands Ordinance of 1915—the
revision pertods beimng fixed at thirty years, beginning 1n 1945. VIt
was laid down that the annual rent should be, for the first petiod,
at twenty cents per acre, for the second period at 19, on the unim-
proved value of the land in 1945, for the third period at 29 (n
1975), and for each subsequent period of thirty years at 3%
(assessed every thiuty years)® If a lessee objected to the new valua-
tion the question of the value of the land would be settled by
arbitration 1~
In Tanganyika, the Land Oidinance of 1923 (Chapter 68 of the
Laws) provides for the auctioning of rents in the first mnstance and
for fixing the tent then, and upon subsequent revision (at mtervals
“of not more than thuty-three years), at the highest amount that can
reasonably be obtained {rom the land, subject to certain provisos.}
In practice, revision has been fixed for intervals of twenty years,
with special provision (following the German system) for earhier
revision in the event of the opening of a railway within a certain
distance of the land. In revising the rental no account may be taken
of any value due to capital expenditure, but the occupier may
swirender his lease if he considers the revised rent excessive. In
that case he is entitled to compensation for the unexhausted im-
provements

*In Northern Rhodesia the Tanganyika system of leaseholds for
ninety-nine years, with rents revisable at intervals of thirty-three
years, was applied to Crown lands 1n 1929 {Since then new areas
opened up for European Settlement have been subject to leases for
999 years with rents revisable after thirty years, the revision being
based on the unimproved value of the land, following the Kenya
model. Ranching land, when the acreage is from 6,000 to 20,000
acres or more, is granted under lease for a period of thurty yeais
only, renewable at a revised rental, whether the ranches are inside
or outside the settled areas.

'In Nyasaland, under the Crown Lands Ordinance, 1912, the
Governor was empowered to grant leases of land up to ninety-nine
years for slowly maturing crops, such as tea and rubber, and other
leascs up to twenty-one years ' In the case of the former the rental
was made liable to re-pssessment at the end of thirty-three and
sixty-six years, while in the case of the twenty-one year leases the

1 Crown Lands Ordwnance, 1915, Secs. 35-38.
¢ See Amendment to the Ordinance (No. 17 of 1930). -
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rental was liable to re-assessment at the end of seven years Tt was
laid down that the re-assessed rental for all agricultuial leases should
be 5% of the value of adjacent undeveloped agricultural land of
equal quality "The Crown Lands Ordinance of 1912 was repealed 1n
1931 by Ordinance No 1 of that year (Cdp 56) and under the new
Ordinance every lease may be foi any definite term not exceeding
ninety-nine years, 1ent being subject to revision at intervals of not
more than thirty-three years.’ In determining the il or upset
rental of any lease, and on every subsequent revision, the Governor
has to take into consideration the tent obtained or obtamable n
respect of any other like land m the immediate neighbour hood and
{o fix the rent at the highest amount that can 1casonably be obtained
(without taking into consideration any value due to capital ex-
penditure).’

VComuing now to West Africa, 1n the Colony and the two Southern
Provinces of Nigeriaithere 15 provision for the revision of rents
leased under Scction 4 of the Crown Lands Ordimance (Cap. 8.4).
"The intervals between revistons are specified in the leases ' In the
Northetn Provinces the revision provisions wete formerly? the same
as those described for Tanganyika (whose land legislation was
largely modelled on that of Northern Nigera)* Building leases were
revisable at intervals of not moie than twenty yeais, while all other
leases were revisable at intervals of not more than seven years' In
1929, however, rents were made revisable at such intervals as might
be specified in the grant 2 In 1947 legislation was passed (for the
whole of Nigeria)? by which the revision of rent might be postponed
at the Governor’s discretion—a war-time measure which has been
found necessary 1n other dependcencies, since it appeared undesir-
able that rent revision should be mandatory under disturbed
condrtions.®

VThe gencral justification for a system of revisable rents is that the
State, being the tiusice of land for the people, has a 1ight to par-
tictpatelin any increase in the value of land, paticularly in new
countries where the mcieased value of land 15 50 often directly due
to development carried out by the State & Morcover, under a system

1 Under the Land and Native Rights Ovdinanee of 1916.

2 By Ordinanee No 23 of 1929

% Ordmances Nos. 2 and 3 of 1941,

4 In Sierra Leone the rent reserved under sny lease of land in the Protectorate
18 subject to revision every seven years, by the Distiict Comtaissioner, from whom
thete 1s a nght of appeal to the Provinadl Commussioner, (hee Ordinonce No o 10
ot 1927, Sec 35 (1))

5 Toid Lugard observes in The Dual Mandate 4p. 302) that “The owner of
frechold land obtains without anv effort on his part any mcrease in the value of
land due to the expendituie of public funds o1 the industry of the ommunity
It 1s reasonable and just that the commiunity as a4 whole—yz the State——should
participate 1 these mereased values by perodic revision of rentals, or preferably
by a graduated income tax.’
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of revisable rents the State is enabled to exercise necessary measures
of control, such as the prevention of excessive accumulations of land
in the hands of individuals,'

But the revisable rent system has aroused a good deal of criticism
at various times in a number of British dependencies, Thus, the
Central Development Committee of Tanganyika observed in 1940
that, whether land in Tanganyika were alienated by auction or by
tender, by variable stand premium and fixed rentals or by variable
rentals, the condition that rent was revisable after a pertod not
exceeding thirty-three years had the effect of reducing the value of
the leasehold title as a security ' The condition was imposed because
of the possibility that development unassociated with the holding
mught aftect the value of the holding, as when 1emote areas were
opened up by the development of ports, railways, or all-weather
roads; or a country holding came under the mfluence of urban
development. ' The Commuttee considered that the factors which
were intended to’be taken into account should be clearly stated.?

™ The Land Tenure Committee of Notthern Rhodesia (1943) also
observed that the 1ent revision system necessarily involved some
insecurity of tenure and complicated moitgage transactions In the
long-term agricultural leases which the Committee recommended,
there would be no justification for rent revision, since the lessee
would have paid a premmum equivalent to nine-tenths of the free-
hold value of the land. In the short-term lease, on the other hand,
with the period of the lease himited to sixty years, there was no
necessity for any rent revision!?

" In commenting on the fact that, in Nyasaland, rentals on recent
leases and conversions were hiable to re-assessment in 1939 and at
subsequent intervals of thirty-three years, Sir Robert Bell, who had
been commissioned by the Secretary of State for the Colonies] to
report on the financial position and further development of Nyasa-
land, doubted the wisdom of a system by which the rentals of all
estates were made liable to revision in one particular year.! Quite
apari from the fact that this might induce something like political
pressule, it was obvious that if rentals fell due for revision from
time to time for difterent estates, and not all simultaneously, then
when the rental of any particular estate fell due, the revising officer
and the Government would have before them for guidance the
results of revising, at different dates, the rentals of practically every
other estate in the territory. Moreover, with a rigidly fixed period

X Report of the Cential Development Commuttee, Tanganytha Territory, 1st May
1940 Para. 232 ~

* Report of the Land Tenwre Commuitee, Northern Rhodesia, 1943, para 25 Th
Commuttee observed, as regaids township plots, that the appreciation of land value
in a townshup 15 largely due to the improvement of the amenities provided by th
local authority, at the cxpense of the mnhabitants, and 1n any case the Governmen
benefits indirectly as a town grows in size and prosperity
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after which the assessment #ust be revised, it was not clear what the
legal position would be if the Govetnment, for any reason, failed to
effect the revision at the due date.? It would be clearly inconvenient
and disadvantageous to the Government if the year of revision
occurréd during a slump and it would be difficult for them, and
might be disadvantageous to the leaseholdes, if the revision had to
be effected on the crest of a boom.? Leaseholders are entitled to
a degree of certainty, and 1t would be better policy if rentals were
guaranteed for a mimmum period of, say, thuty years, after which
they would again be hable to tevision with the same guarantee. As
a further protection to the leaseholder the inciease in rental should
be limited to some pre-determined amount,®

Sir Robert Bell was clearly not criticizing the system of revisable
1ents as such, but 1ather the manner of its administiation. But'in
Kenyaa Land Tenure Commuttee has 1ecently (1g41) recommended
the abolition of the system 1itself, in so fai as agricultural rents are
concerned. They considered that the existing revisable rent con-
ditions were a hindrance to new settlement, a cause of uncertainty
and dissatisfaction among exasting settlers, and a deterient to the
mvestment of capital in farming enterprise. Their objections were
based largely on the fear that when the revision took place rents
would be increased, and that, although in theory the revision would
be based on the umimproved valiue of the land, the settler would,
in fact, have to pay an enhanced rental on the value of his own
pioneering work, since his efforts to prove the potentialities of the
land (often at a heavy cost) ‘would increase the so-called ‘unim-~
proved’ value. Furthermore, there was the impracticability of
determinmg with any degree of accuracy the unimproved or prairie
value of developed farms in widely differing classes of land. It had
been suggested that reasonable values could be obtaned by an
exarmination of the farmer’s balance shects, but, bearing in mind the
notoriously sketchy manner in which farmers’ accounts were often
kept, this method of valuation was more likely to accentuate than
solve the difficulty ' Whatever the method of assessment, there
would always be wide scope for ditferences of opinion, resulting in a
continuing series of appeals after each revistonl As for the claim of
the State to share, by means of a direct levy, in the uncarned incre-
ment attaching to agricultural land, it should be remembered that
the State derived benefit from increases of land values 1n many other
ways. | It was true that the farmer depended on an adequate road
and railway system to get his produce to market, but he, like other
members of the public, contributed, through taxes and railway rates,

1 Since, presumably, rents are not necessanly enhanced on resision but may be
reduced (C.JX M)

3 Qr, as chserved above, during a war (C.K M.).

3 Colomal No. 152, 1938, paras 83 et seg
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for the privileges enjoyed, and it was unfair that he should be
additionally taxed by means of increased rentals on the enhanced
value of his land, resulting from improved communications. ! The
Committee concluded by saying that many farmers whose land was
held on leases of ninetﬁ-mne years under the Crown~Lands
'Ordinance of 1902z had refused to convert these into leases for
999 years under the Crown Lands Ordmnance of 1915, precisely
because the rentals of the former were fixed, whereas those under
the latter had been made subject to revision. On the whole of the
evidence the Committee was unanimous in recommending that the
revisable rent provisions of the 1915 Ordinance should be repealed. -
' They added the recommendation that agiicultural lessees should be
permitted to commute the whole or any part of their annual rent,
The principle of rent redemption had been accepted by the Govern-
ment 1n the case of township plots, and if it were extended to
agricultural land one of the main objections to the investment pf
_English trust moneys on the security of agricultural leases in Kenya

would be removed.1

The Secretary of State (Colonel Oliver Stanley) considered that,
since the greater part of available land in Kenya had been alienated,
the abolition of revisable rents would be conferring an unwarranted
benefit on existing landlords at the expense of the future revenue
of the State! There was a tendency for money to depreciate in
value! If the State abandoned its right to review rents, a gap would
arise between the economic rent and the rent payable to the State,
and this would open the door to intermediate trafficking in the
value of this gap—as had happened in England and in India. It
should be possible to devise a less rigid system of revision which,
while maintaining the fundamental principle that substantial in-
creases 1n land value should accrue to the State and not to the
individual, would be less objectionable to the leaseholder) Thus,
dates of revision might be ‘staggered’ in the manner suggested by
Sir Robert Bell, and this system had in fact been followed in
Uganda with regard to townshup plots:? As for the recommendation
that permission should be given for! the redemption of rents, the
Secietary of State considered that many of the arguments for retain-
ing the system of revisable rents were applicable in the case of rent
redemption, which if permitted might prove a very;bad financial

1 Land Tenure Commuttee Report, Kenya, September, 1941, paras. 9-135,

2In Uganda, when a block of plots 1s thrown open to allotment, a date, say
99 years hence, 1s fixed for the termination of all leases 1n that block, with revision
at 25 years All leases subseguently granted mn the block have correspondingly
shorter terms, and so all expire on a common date But the full 25 years between
rent revision dates 1s accorded to these later leases. Thus, while spreading the rent

revision dates, and so avoiding the difficult task of sitmultaneous re-assessment of

the unimproved value, it 1s possible for the Government to consider the replanning
of the whole block at 3 common date.
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bargain for the Colony, in view of the steady depreciation in the
value of money.

The Secretary of State did not deal with the objection that rent
revisions were often arbitrary, and 1t would appear to be doubtful
if in anyspf the tropical African dependencies theie 1s any adequate
machinery or technique for dealing with re-assessments.’ In the
Nyasaland Development Report quoted above, Sir Robert Bell
makes some interesting observations on the Indian method of
fixing and revising the asscssment, which is related to two factors:
(a) the soil, and (b) the locality. The soils are classified field by
field, deductions bemng made for poor quality, lack of depth, excess
or deficiency of certain clements, e.g. stone, gravel and lime  'The
classtfication 1s done by experts and the rules have been woiked
out as a result of many yeats of constant modification.' Further-
more, each area is divided into zones according to economic and
climatic factors and to each zone 1s assigned a zone rate * In revising
assessments zone rates are tevised every thuty years for one, two
or moie zones at a time, the principal factor 1n maling the revision
being the level of prices of staple products n the zone for five or
more years preceding the revision, as compared with the level of
prices when the zone rate was last fixed. The soil classification 1s
also revisedl 'The re-assessment is based on the new zone rate,
combined with the soil classificatton *Sir Robert Bell did not
consider that this system could be applied wholesale to a country
like Nyasaland, which had no experience of classifying estates or of
demarcating and rating zones; but he thought that a beginning

»ghould be made and that on this account the policy of revising the

rentals of all estates simultaneously should be discarded.} If the
revision fell due on different dates, each revision would help to
build up a fund of experience from which formulae of scientsfic
precision could be devised.|

‘Summing up the general arpument regarding revision of rents,
it may be said that present-day political and economic opinion
favours the view that governments should be free to review the
system of land utilization at reasonable periods and that any sub-
stantial increases in land values should accrue to the State and not
to private mdividuals 1 Revisions should not, however, be open to
arbittary increase, but be made dependent on scientific principles
worked out for each district. {They should be restricted to a maxi-
mum percentage of the unimpioved value of the land and be at fixed,
but not simultaneous, intervals In the case of agricultural leases the
intervals should not be unduly frequent ; butdor town leases frequent
revisions may be required, since urban values, particularly i the
newer dependencies, are liable to increase with remarkable rapidity:

I Report op: cit. (Col 152), paras 86-92



CHAPTER XXII

The Pledging and Mortgaging of Land
'The Pledgwng of Land -

The practice of pledging land is common in many regions of
the British Colonial Empire. Where people have no other form of
wealth but their land, and the sale of land is forbidden by native
custom, the only means of raising money is by pledging the land
or its usufiuct @ In 1ts main features the pledging of land closely
resembles a usufructuary mortgage, that 1s to say, a mortgage mn
which the moitgagor deliveis possession of the mortgaged property
to the moiigagee and authorises hum to retain possession unti! the
mortgage money has been paid, and to appropriate the profits
accruing from the property m lieu of interest, or in payment of the

. mortgage-money, o1 partly in lieu of interest and partly in payment
of the mortgage-money ° Sometimes the pledgee’s right is one of
retention only, though by agreement both enjoyment and periodical
fruits may belong to the pledgee.’ But in Africa, where the practice
is widespread, it 1s the usufiuct that matters most, and this is not
taken into account agamnst the principal debt', In Muhammadan
areas the practice of pledging provides a profit for the money-
lender, without infringing the Islamic law against usury.}

Unlike the mortgagee of English common law, the pledgee of
land in Afiica obtains no petmanent rights over the land; there is
no right of foreclosure; the land remains redeemable for all time,
although it is not restored to 1ts owner until the debt has been paid
in full | The African’s ‘right of redemption’ is reflected m the
Kikuyu proverb that-‘A debt on land can never be finished’,Din
that of the Ibo of Nigeria that ‘A thing which is pledged is never

1 Kenya Cmd , 4556 para, 276, There was the same custom in India. Su J B
Lyall, writing 1n the middle of last century smid, “The commonest kind of mort-
gage m the Punjab is that by which the mortgagee takes all the rents and profits
of the land m licu of interest on the pincipal sum secured or towards the reduc-
tion of both interest and principal Here no term 1s fixed within which payment
15 to be effected, and I understand that the custom of the country gives such a
mortgagee no right to foreclose or ask for a sale. If ordmnary mortgagees had such
nghts an immense amount of property would soon change hands.” Sir Richard
Temple said he had known land mortgaged in one generation redeemed 1n the
next, and Mr. E. Prinsep said he had known cases where 1edemption had been
sanctioned by general consent one hundred years after the orygmnal transfer had
been made, although no deed could be produced to support the fact of the mort-
gage. Sec Puwab Customary Law, by C. L, Tupper, Vol. II, pp. 226 et seq.
It 15 interesting to note that it 1s mot yet clear whether a Muhammadan mort-
gagor can make valid a gift of his equity of redemption m property of which
the nﬁmrtgagee 18 still 1 possession. See Digest of Anglo-Muhammadan Law,
p. 326,

I’
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lost’ * and in that of the Gold Coast that ‘Debt dries but never
rats’.  When proposals were made in 1927 for introducing into the
Gold Coast a Statute of Limitations they had to be abandoned
because of the opposition of the chiefs and people, who held that
the propgsals would upset the whole native system of holding land.
Time, they said, 1s never of the essence of the native contract, and
nothing but repayment can discharge a debt 2 °

'Among the Kikuyu of Kenya,? land is frequently pledged in o1 der
to obtain cattle and sheep for the payment of a bride-price, rams for
sacrificial puiposes, or cash to pay fines or taxes "I'he person who
is willing to dispose of his cultivation rights in return for such a
loan 1s requited to ofler the fitst refusal to a member of his own
clan. MIf no clansman 1s prepated to advance the loan, then, with the
consent of the clan, he may hand over the land to some obhging
neighbour. 1The rule of redemption is that, if the pledgee has
exercised his rights of cultivation, then the exact number of animals
lent must be returned. But if the pledgec has not exercised his

rights of cultivation, then the original number of animals plus the

natural incieasc must be returned. [On this principle it might
appear that a pledgor or his hetitors would, in the couise of cven a
few years, find it difficult to redeem the land. But itis said that, in
practice, this seldom occurs, since, if a pledgee shows no mtention
of exercising hus rights of cultivation, the pledgor will persuade one
of his own clansmen to redeem the land and so save lum from undue
expense or the danger of losing the land altogether. 'Indeed, the
clansmen would usually take this action on their own account.
' Moreover, land-pledging transactions are invariably carried out on
a basis of friendship and not of private gain. Generations may pass
before any attempt at redemption is made, and for this reason it is
usual to include mere boys as witnesses to the agreement.*
" It has often happencd 1n the past that a clan has had to hand
over a unit of land—n some cases practically the whole of its land—
in order to pay blood-money, and mn due course the pledgee may

t See Law and Authorily tn a Niwgerian Tribe, by C. K Meek, p. 103

2 Lord Hailey has observed that, ‘The persistence of the rght of redemption has
i modern conditions frequently been pleaded as a defence agarnst the recognition
of sale when tiansactions, having all the appeatance of complete transters, have
come before the Iuropean courts, and 1t has furnished the chief ground on which
native opiuon has argued the invahidity of the ugteements made by chiefs for the
surtender of land to non-natives > (An African Swrrey, p 836)

4 This information 1s derived {rom the Report of the Comnuttee on Natiwe Land
Tenure in Kikuyu Province, 1929.

* But with the general rise n land values 1t may e expected that, where clums
can be substantiated, pledged lands will be reclamed. In the Kimbu district of
Kenya, for example, 1t 15 said that as a result of the introduction of the plough and
the consequent mcrease of the area cultivable by the tanuly group, there has been
considerable »esumption of areas formerly pledged to outsiders  (See on dfrecan
Survey, p. 849 )
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himself be obliged to repledge the land to a third party. In cases of
this kind there is no impediment to the redemption of the land by
the clansmen: as soon as they are able they repay the original
pledgee, who 1 turn must reclaim the land from the second
pledgee. But pledgees niust always be allowed to reap the harvest
of any annual crop.

" A pledgee may allow a third party a usufructuary share of the
land he has obtamed in pledge, and cases often occur among the
Kikuyu of a single farmer being accorded cultivation rights in the
holdings of several difterent individuals ' If the land 1s redeemed
the pledgee must remove his tenants, though the tenants would be
given time to harvest their seasonal crops.) If a tenant refuses to
quit, the owner 1s, afte1 redemption, entitled to graze cattle over the
tenant’s farm, and so drive him out)

'As regards permanent ctops, the variability of the rules in
diflerent distiicts, and even 1n the same district, is evidence of the

_ difficulty of squaring native custom with modern progress.' In some
cases a pledgee, on relinquishing the land, 1s compelled to relinquish
also the permanent crops which cannot be harvested or removed.!
In others he may be allowed to retain an interest 1n his permanent
crops, or be given a sum of money as compensation; the amount
being fixed by independent assessots. ! In others, again, he may be
compelled to cut down his permanent crops! It was stated that, in
Nyeri, an owner, on resumption, might allow land planted with
permanent crops to lie fallow for a period, so as to avoid the charge
of having resumed ownership 1n order to appropnate the occupier’s
crop * *On the other hand, cases appear to have occurred in which
pledgees had sought to establish permanent rights, not only by
planting permanent crops, but by building permanent houses

'Tt 1s clear from these Kenya examples that the principle of
redeemability, although it serves as a safeguard against speculation
in land, has very serious drawbacks, in that it operates against
security of tenure, and so against permanent improvement of the
land, “TE 18 gtated that in Kenys great difficulty may be expesienced

“In obtaining land on satisfactory terms even for such public pur-
poses as the building of a Church or School, since the native land
official may revoke the right of occupancy at any time he likes 3 The

1Tt is a common device m Aftica for the owner of a piece of uncleared land to
grant cultivation rights to another farmer, and then, at the end of a smgle season,
reclamm the cleared land for lus own use.

#In the Kano Emurate of Northern Nigeria ‘the 11ight to cultivate a faim mav be
assigned for any period or pledged as security for a loan, but the peison to whom
it 18 assigned may not erect prrmanent buildings on the land lest he prejudice the
reversion to the original holder’. (Captain MacBride in The JFournal of the Roval
African Society, April 1938 ) The question ot compensation to pledgees who
have built houses or made other permanent mprovements has recerved hitle

consideration in most African communities. "
? Report, op. cit,, p. 37
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‘equity of redemption’'may, indeed, work most inequitably, since
a man with a well-kept garden or plantation may suddenly find him-
self under notice to quit, because of the repayment of a couple of
goats borrowed from his grandfather fifty years ago’ It is woithy of
notice that among some related clans of the Kikuyu thete 1s a
private iiangement that 1f land 1s given in return for a ‘loan’ 1t
can never be tedecemed ' In other words these related clans have
ag! eed to permit the sale of land as between themselves

In Tanganyika the 1ules governing pledging are much the same
as those 1n Kenya. Land may be mortgaged or pawned for a variety
of reasons. *'I'he owner may wish to raise money for a bude-price,
or to re-pay a debt, or to enable hum to engage 1n trades In the
Bukoba district, according to Mr. Culwick, ‘the avarice and 1m-
providence of mdividuals have made 1t essential for the Natwve
'Authorities to draft rules limiting the sale, moitgaging and pawning
of land held in individual ownershipg Many persons, 1n their
keenness to obtain money, had dispoded of rights i land, the
retention of which was essential for the maintenance of their 4
dependants. ' A. strong feeling had accordingly grown up in native
society that such improvident persons should be restiained by law,
Mr. Culwick considered that wherever the sale, mortgaging and
pledging of land were already 1n full swing they should be allowed
to continue, but that they should be rigorously controlled.” No
native should be allowed to engage 1n any of these transactions with-
out the consent of the Native Authorities, who should withhold
consent unless it could be shown that the land 1n question was not
essential to the mamtenance of the owner's dependants  All tians-
fers should be registered by the Native Authorities. Mr. Culwick
considered that these measures would tend to lessen the amount of
land htigation It would be interesting to know whether these
suggestions were ever carried out, and also whether the rules
drafted by the Bukoba Nanve Admunistration were ever put into
force. ' It 15 easier to formulate rules of this kind than to put
them into piactice, as was found in Nigeria when 1t was proposed
to place restrictions on the practice of mortgaging agricultural
land.®

In Sierra Leone the practice of pledging land has become a
problem of some importance. {In the upland acas pledging is said

1 Repott, op cit, p 7I.

% Sce pp 166-7 It may be added that m their bonk just published {19.45) on the
Customary Law of the Haya Tribe—Tangamyha Ternirory, Hl Cory and M DML
Hartnoll state that moitgayes are now sometimes migle ‘with the condition that 1f
the loan 1s not repaid within a certain date the plantation becomes the property of
the mortgagee’ A form of procedure has been lauid down tor attachment and sale
There appears to be a tendency for some courts to regaid land us irredeemable 1k
it has remaimned unredeemed over 2 considerable period
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to be unusual, since land there is seldom cultivated more than one
year in seven, and so is of relatively little value.! But with the
advent of permanent swamp cultivation of rice, and the establish-
ment of permanent tree crops in certain areas, agricultural holdings
of considerable value have come into existence on which the money-
lender will advance money, accepting land as security and generally

~demanding the entire? use of the land until the whole of the loan

W

has been repaid. |The use of the land serves as interest for the
money-lender, and very profitable interest it usually is. {'The land s
nomipally redecmable by the owner or his successors at any time,
subject to the interest of the occupier in the standing crop. But if
the land remains long enough 1n the hands of the money-lender the
claims of the original owner are likely to lapse.; Wealthy men may
hold a number of pledged farms; and so land 15 tending to fall into
the hands of a wealthy few, with a corresponding rise of a landless
class.” Even traders are, through the practice of pledging, obtaming
control over land, with a view to letting it out profitably on a yearly
tenancy. Such is the report of Mr. A. F. MacKenzie, an Agricultural
Officer who has made a special study'of the Scarcies River area,
where the cultivation of rice has made remarkable strides in recent
years. '

‘Mr. MacKenzie considered that'it would be inequitable to pass
a law prohibiting the practice of pledging, since the pledging of
land was the only means a farmer had of meeting an emergency.
But a grave defect in the native practice was, he considered, the
indeterminate period of the pledge. Pledging should, and could
easily, be regulated by law. There might be a scale so that after one
year the pledged land would be handed back on repayment of the
full amount of the loan, after two years on repayment of three-
quarters of the loan, after three years on repayment of one-half of
the loan, after four years on repayment of one-quarter, and after
five years, without any form of repayment. As things were, the
amount for which a rice farm could be pledged was usually rather
less than the annual value of a single crop.

‘But any scale of terms would obviously be dependent on the
amount lent, the condition of the land, and the character of the
crop to be grown.' As already observed, it is quite a common device
in Africa for a farmer to pledge his land and 1esume it again as soon
as it has been put into good cultivable condition.’ Moreover, in
Sierra Leone, there is on the Statute Book a Money-lending and
Standing Crops Ordinance (No. 12 of 1926), which allows for the

”
1 Yet the upland areas are, by the same informant (the Director of Agriculture),
said to be overfarmed.

2 Sometimes the lender allows a borrower who is short of land to occupy a portion
of the land which had been pledged. ‘
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e

re-opening by courts of harsh and unconscionable transactions of
money-lending,®

‘On the Gold Coast the pledging of land has been practised from
time immemorial, but 1t has taken on new forms in recent times
owing to the intioduction of permanent grops, and 1s, mdeed, one
of the Principal means by which strangers from the Northern
Territories and the French Sudap have acquiied an interest in the
cocoa plantations of the colony 2\ As 1n Sierra Leone, the amount
lent may be no more than the average annual yield of the crop. The
lender takes possession and reaps the crops unul the debt s pad.
Or he may take over the land for a specified number of years,
though the crop itself is normally regarded as beng no more than
interest on the money borrowed.% Some botrowers may agree to
repay the loan 1n cash, with interest at 25%, 50%, or even 100Y%,
per annum. Or the sum to be repaid may be fixed without tegard
to time In some cases, again, the borrower may remain in posses-
sion of his land and hand over to the lender two-thirds of his ctop
at each harvest—one-third being 1egarded as interest and one-third
as repayment of capital.* 'Accoiding to Professor Shephard some
members of Co-operative societies on the Gold Coast admutted that
they had pledged all their cocoa farms and had joined the societies
with the express purpose of borrowing money, having exhausted all
the other possible sources of credit ® The West African Cocoa
Commissioners also observed that ‘The native small capitalist be-
comes paossessed, either directly by purchase of land, or indirectly
through the widespread custom of pledging farms for monetary
loans, of numerous farms, often widely scattered’. The Commus-
sioners crted an instance of one of these capitalists who owned no
less than seventy-nine scattered plantations.®t' Data collected by

1Tt does not appear, however, that the NMoney-lending O:cdinance 18 used 1
Sierra Leone, any more than in any other colomal terrntory

2 With regard to giants of stool lands to strangers scekung an nterest in cocna,
Professor Macmullan has observed that the public interest has certanly suffered,
(See Eurape and West Africa, p. 86 ) But a cultivator on stool land 15 not entitled
to mortgage the land without the consent of the stool (See Cmd 6278, p 59.)

8 Formerly, 1if a mortgagor redeemed the land before harvest he had to pay
nterest 1 gold dust.

4 Under the system known as ‘abusa’, 1 torest land 15 gwven for the cultivation of
cocoa, one-third of the cocoa crop goes to the landlord  But food crops grown on
the plantation belong wholly to the tenant A tenant on the *ahusy’ svatem mav not
alienate the property, but he may transfer lus vwn share to a thud person. Tt 13 an
understood condrtion of the ‘abusa’ system that when permanent crops are cul-
tivated the tenant's rights pass to hus hewrs, Under the nounad systemn of mortgage
the mortgagot on resunung the land 19 not requied to pay for mprovements nude
by the mortgagee, unless he has repaid the loan at an carber date than would allow
the creditor to reap his mterest in full  In this case the gnortgagor would be requured
to compensate the moitgagee See J. B Dunqualy, odkan Lacs and Cratons,
p 220.

5 Sessional Paper No, 1, 1936, paras 173 and 217,

5 Cmd. 58454 p. 20.
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" Agricultural Officers in 1933 showed that 309, of cocoa-farmers had
pledged one or more of their farms and that, unless redemption were
automatic, few of the debtors had any prospect of clearing them-
selves of their rapidly increasing mdebtedness 1 In some chiefdoms
action had been taken by the Native Authoiities to prohibit the
pledging of land. ! It would be instructive to know the present
position in this respect. In the past a good deal of land on the Gold
Coast has been deliberately sold under the egis of the custom of
pledging. Vendors of land have purported to buy it back with an
‘over-plus’—a legal fiction whereby it 1s assumed that the land has
merely been pledged.? Similar fictions are used in Nigeria for the
same purpose. |

*Coming now to Nigeria, the pledging or pawning of land, trees,
crops and houses, and also of one’s own person, has been practised
from ancient times. It may be of interest to give some description of
the pledging of the person, since, although the practice is forbidden
by the Government, it is still carried out to some extent.3{ Chus, in
some Ibo communities, a young unmarried man may pledge himself
in return for a sum of money or even for a w1fe".:b He lives with and
works for his master every day of the week, the master providing
him with food} But he may find time to do some farming on his own
account, the master providing him with the land. If the debtor is
married, he and his wife work for the master three days in eight and
they are provided with food on these three days only. When he is
able to redeem himself by repayment of the loan, plus 509, interest,?
he is expected to present his master with a goat and some other gifts,
while the master in his turn provides a feast to celebrate the occa-
sion. Girls may also be given as pledges for a debt, and remain with
their master or mistress under the same conditions as those des-
cribed for an unmarried man." They may be redeemed before reach-
ing the age of pubety, or ma‘{r remain after puberty as the wives of
members of the master’s household, the difference between the
bride-ptice and the amount of the loan being adjusted It 1s said
that, as a result of the prohibition of the pledging of the person/

2 C.Y Shephard, op. cit, para. 175

2R, S Rattray, (Unpublished material ) In the Punjab (Hazara district) ‘Sales
of land without reservation of any right to redeem were rare. In the occasional
mstances 1 which they oceurred special tetms were applied to them, which terms
expressly indicated that the seller had foregone the custornary mght to redecm the
land on repayment of the purchase money. . . . A practice of making conditional
mortgages (bai-bil-wafa) under which the transfer becomes final, if not redeemed
within a stated penod, s now springing up.’ See Pumab Customary Law, by C L.
Tupper, Vol, II, pp. 226-7.

3 The West African Cocog Commuission quoted the case of a Gold Coast farmer
who stated that he could always raise capital by pawning some of his nieces.
(Report, op cit,, b 24 )

4The normal rate of intercst on loans among the Ibo 15 100% per annum.
See C. K. Meek, Law and Authority, etc., p. 234. -
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there has been an increase m the pledging of land and of crops.t
And the pledging of economic trees has now also become a common
practice * The head of a famuily, for example, may pawn some of the
family trees i order to defray the funeral expenses of his pre-
decessog, It would be the concern of all the members of the family
to endeavour to redeem the tiees at some future date Until thus is
done, the creditor claims the fiwt of the trees, as interest on the
loan. 'Creditors often obtain from the trees more in the way of
interest than the whole of the principal sum, and 1n many cases the
chances of repaying the loan are so small that the plantation becomes
for all practical purposes the propetty of the creditor” Many corm-
plications may arise when the ownership of trees 1s not vested in the
person who owns the land on which the tiees grow 'I'he owner of a
plot of ground may allow a friend to plant economic trees on his
plot 'The owner of the trees may, in course of time, pledge his
trees, and the owner of the ground may pledge his ground The
pledgee of the ground may, 1n turn, with the owner’s permission,?
plant economic trees on his own account, and later on he, too, may
pledge his trees.; It 1s easy to see how conditions so confused are
likely to lead to continual disputes and litigation!

{Among the Ibo of Nigeria, who are probably the largest tribe in
Africa, the custom of pledging land has served to give flexibility to
the system of tenure, and to relieve congestion in certain areas. But
it has also led to the creation of large groups of landless people, and
is liable, if uncontrolled, to encourage the commercialization of land.

] In Ibo-land, there are, roughly, three classes of land, namely,
land on which compounds are built, land held in common by an
extended family or clan, and land held by individuals.” As regards
the first, if a household were to remove to another site it might give
its land, or a part, in pledge;'but as a rule a household prefers to
retain full rights over former sites, for religious reasons. To give
such lands in pledge would be regarded as offering a slight to the
ancestors who lie buried there |Theie is also reluctance to pledge
farming land held in common by the famuly or clan | But the head
of the group may find himself compelled to pledge a picce of family
land 1n order to pay off atdebt left by the previous head, und he
may insist on doing so against the wishes of the family, if the family
has offered no assistance in paying off the debt. Cases have occutred
in which family land has been pledged with the consent of the entire

18ee e g H L. Ward Price, Land Tenure in the Yoruba Provnees, p. 202-3 For
a discussion of debt servitude m various countuies the reader 1o referred to the
article ‘Peonage’ by G, Mc C. McBride in the Encyclopedia of Svcial Sciences. The
International Labour Conference has recently thrown much hght on the subject

2 An owner would not usually allow a pledgee to convert his food-producing land
into a plantation of permanent crops like cocoa. But this has been done frequently

without permision. 1

L
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family, and redeemed many years later by a single member of the
family, the others having refused to co-operate. The individual who
redeemed the land has then claimed 1t as his own 2 -1t will be seen
that here a principle of some importance 1s mvolved, and 1t must
become increasingly important now that an individual member of 5
family may attain a position of wealth, while the rest of the family
may remain poor,

'Land held by individuals may, among the Ibo, be pledged with-
out reference to anyone, and 1t 15 common practice to pledge land
in order to raise or repay a bride-price, or even to raise the means of
paying the Government tax.’ Pledged land is often peimanently
alienated 2 1 A landowner who wishes to hinder an ill-disposec
relatrve fiom mbhetiting his land may fix the redemption price of
land he has pledged at double the amount of the loan ‘Additiona
formal payments of hook currency or of a few yams are also some-
times made, 1n order to create the legal fiction that the transaction i
a pledging of the land and not a sale—the selling of land being
nominally a contravention of native custom 3 -Many farmers
endeavour to obtain small additional plots 1n this way in order tc
round off their holdings

' Owing to the practice of pledging, many Ibo farmers own widely
scattered pieces of land, and some may even own plots within the
boundaries of villages other than their own This complicates the
problem of the local admimstration of land. Further complications
arise when whole groups of people of one village farm on the lands
of another village, leasing them for a season? or obtaining the use o.
them as pledge tenants. There is a great deal of temporary trans
ference of rights in this way between the denser and less denst
patches of population 5y

1 C K. Meek, Law and Authority in a Nigenian Tribe, p 102 In the Gold Coast
according to J. M Sarbah, when any land lost by an ancestor has been tecoveres
by a member of the famuy out of hiy own private resources, such Jand 15 consideres
to have been purchased on behalf of the famuly, unless it had been made clear &
the members of the faruly that 1t was to be treated as sell-acquued property, Se
Fanti Customary Laws, p 8¢

2 Muss Margaret Green in her study of Land Tenure in an Ibo Village comment
on the light-hearted way 1n which young men pledge pieces of land which they d
not happen to require at the moment,

38ee C. K Meek, Law and Authority 1n a Nigerian Tribe, pp 103-104. It 1s nc
conttary to native custom for a family to scll some of 1ts land outright 1f all th
members agree to do so  But in some Ibo communities 1t ancestial land 15 sold oul
1ght a goat s sacrihced on the land, presumably to pacify the ancestots. An nd
vidual may sell outught land which was self-acquired, 1.e if there are no famil
nghts which over-ride his own  Self-acquired land 1s inhersted by a man's sons an
not by his family group.

4 A landholder who wisheg to 1aise, say, £5 may give leases of plots to a numbe
of people for 5/- to 10/~ a plot. The term of the lcasehold varies with the characte
of the plot The lessee may grow a ciop of yams and 1esign the plot immediatel
after harvest. Or he may grow cassava and remain on the plot for thiee years,
may build a hut and endeavour to convert his leasehold mnto a proprietory fitle,

¥ Miss Green gives a number of instances. Op eit., p. 4 As tegards the Norther
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' From this review of the practice of pledging land in Afiica 1t is
clear that the subject 15 one of first-rate impoitance On the one
hand, pledging appears as a useful and indeed necessary institution
mn that it piovides people with ciedit m times of difficulty and
relieves congestion by making land available for thase who require
it It serves as a safety-valve agamst the evils of outright sale. On
the other hand, it 1s uself a step in the direction of the commercial-
ization of land, for, while giving the appeatance of protecting the
land from alienation, 1t often 1o fact is tantamount to sale It 1s an
insecure form of tenure, and theiefore mihitates aganst develop-
ment It is often an impediment to the adoption ot plantation
cultivation, and 1s also a fruitful soutce of litigation, Iinally, 1t is a
powerful incentrve towards the contraction of debt With the
knowledge that his land can be redeemed at any time, the pledger
keeps putting off the evil day of repayment, and so may lose his land
altogether. The pledging of land, therefore, 1s a subject to which
colomal goveinments, particularly i Africa, may well be invited
to give attention. It would be useful if data could be provided®
showing the character and extent of pledging 1n each territory, and
the measures taken to control the practice, whete this has been con-
sidercd necessary., Measures of conttol can well be left to the
Native Authorities, but they should not be applied without full
consideration of the alternative means of relieving congestion on the
land, and of supplying the funds required by commumities whose
sole resources are their land and its products!

Mortgage

The mortgage of English law is the product of two distinct con-
ceptions. By the common law the mortgagee was the owner of the
estate conveyed m the mortgage; but in equity the mortgagor
remained the real owner and the mortgagee was merely an encum-
brancer The Coutt of Chancety first interfered i the reign of
James I, to deciee a redemption after forfeiture; and the right of the
mortgagor to redeem his estate after 1t had been forfeited became
known as his ‘equity of redemption’. The Law of Property Act of
1925 went further and secured to the mortgagor a legal estate and
not a mere equity of redemption. Thus as the law now stands
mortgagor and mortgagee have legal estates. !t

In Ceylon, under the influence of Roman-Dutch law, which does
not permit the transfer of the dominium, the mortgagee acquires no
Provinces of Nigeria the legal restrictions placed 3n alienation ate indicated at
P 11%81‘ many of the States of U 8 A, also, the common law mortgage no longer

exists, 8 mortgage having the effect of giving the mortgagee a legal lien upon the
propetty, the mortgagor still retmining hus title



266 LAND LAW AND CUSTOM IN THE COLONIES

interest 1n the Jand, but only a right to obtain a decree declaring the
land bound and executable for the recovery of the amount dus,
Moreover, in Ceylon, the contract of mortgage is one which can be
altered by a subsequent act of one of the contracting parties, which
the other cannot prevent and to which he has never given bis con-
sent By departures from the Roman-Dutch law and ‘well-meant
cflorts by the Courts to smooth things for the debtor, often for-
getting that mortgage 1s a contiact like any other’, the law of mort-
gage 1n Ceylon had become so complicated that it was described by
the Judical Commission in 1936 as ‘an ungodly jumble’. ‘It is
humiliating,’ they said, ‘to have to confess that our law 1s adapted to
the protection of the dishonest debtor, and that it leaves the lender
4 precarious security or none.’t The Commussioners also observed
that 2 common form of investment m Ceylon, prior to the great
trade depression of the thiities, had been the concurrent mortgage
under which seveial mortgagees invested funds upon security
belonging generally to one mortgagor, one bond being executed m

~their favour. But in recent years the law had become so involved
that concurrent mortgages were not considered safe by prudent
mvestors Another common form of mortgage in Ceylon was that
described generally as ‘an open bond to secure future advances, the
aggregate of which may or may not be stated. The actual advances
when made are sometimes made in exchange for promissory notes
for the amount of the advances’. These transactions were declared
by the Commissioners to be a fruitful source of litigation, owing to
the uncertainty of the law. The public were showing an increasing
reluctance to lend money on the security of land. This was particu-
larly hard on the Ceylonese since, in the absence of a local stock
exchange, land and mortgages on land were the usual forms of
investment for savings. The Commission made a number of recom-
mendations for the reform of the Ceylon law of mortgage but these
do not appear to have been catried out, Evidence given at the time
of the debt conciliation legislation (in 1938-39) indicated that the
disinclination to lend money on mortgage had been very much less
than the Commussioners supposed. It i1s noteworthy that under the
Land Development Ordinance of 1935 (Cap. 320) land held on
grant from the Crown may not be leased, mortgaged or seized in
execution of the decree of any court.

‘In Nigetia, 1n 1922-23, an issue of considerable importance was
raised by the Native Chief of the Egba and lus Council who asked
the sanction of the Government of Nigeria to modify the local land
regulations so that property within the city of Abeokutaand other
large trading centres might be mortgaged by their owners to anyone

L Ceylon Sessional Paper VI, 1936, Report of the Judicial Commussion, paras.
123-145. -
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they pleased Hithetto the sale, mortgage and lease of land had been
confined to transactions among the Egba themselves, but the con-
tinuation of the limitation would, they felt, render the raising of
money difficult and possibly extortionate. The people of Abeokuta
desired o deal with the local Europearn: firms and banks without
restriction It was realized that foreclosure would follow mortgages
in certain cases, and there mught 1n consequence be a transfer of
house property to Europeans. But nobody would lend money on
mortgage unless foreclosure were possible. "The Chief and Council
did not recommend that similar rights should be extended to agric-
ultural lands since ‘we fecl it a sacred duty to protect famuly property
and communal land, and that, unless the precaution is strictly
preserved, whole farmly properties would in a short time pass into
the hands of Iiuropean capitalists and our people become landless,
and labourers on farms which were once theit ancestral lands ’

This subject has already been discussed! and it need only be
observed that in 1933 the Governor, Sir Donald Cameron, expressed
the opinion that natives of the Yoruba Provinces of Nigeria should”
be allowed to deal freely with thewr land, farming or non-farming,
among themselves, provided that under no circumstances should
farming land become attachable for debt They might mortgage
their crops, but not their agricultural land. He would also allow
natives to mortgage non-farming land to an alien, but only on the
condition that 1f the mortgagee had to foreclose he would receive
no more than a lease for a reasonable term Natives should not be
allowed to mortgage farming land to aliens. Some of these recom-
mendations would, said Sir Donald, involve new legislation. But
difficulty was found in framing the legislation and the whole ques-
tion has been indefinitely postponed.®

1t 1s perhaps worth pointing out that there may be difficulty in
differentiating between agricultural and non-agricultural land, since
agricultural land is liable to be diverted to non-agricultural pur-
poses. In Kenya, n 1933, the Government found 1t necessary to
appoint a committee on ‘Change of User’ of agricultwial land, and
it appeared that shops had been, or might be built on farms,

18ee pp 164-6

3In the Pumjab, under Act XIII of rgoo, 2 member of an agricultural tiihe 1s
permutted to mortgage his land to one who 18 not 2 member of lus tube for a period
of twenty years At the end of the pertod fived the moitgage debt 13 extingusshed
But the mortgagor may redeem his land at any ime  No anterest accrues dunng the
period for which the mottgagee 15 1n possesston  The same Act forbuds any future
mortgage by way of conditional sale, 1.e. any agieement whereby in default ot pay-
ment the land will be transferred absolutely to the rgortgagee No Jand belonging
to a member of an aguicultural tribe may be sold in execution of any decres or order
of any court. It may be attached. But under the Debtors Protection Act of 1936
land required for the maintenance of a debtor may not be attached, nor may ances-

tral immovablg propegty, standing crops (other than sugar or cotton), work-oxen or
agricultural implemefdts
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residential plots excised from faims, estates erected on the borders
of townships, factories erected on farms for the manufacture of non-
agricultural products, and so on, The Committee recommended
legislation to meet this ‘change of user’.* In Malacca 1t was found
necessaty to introduce a provision that if land held under native
customary title had been used mainly for building purposes the
Governor could declate that it was no longer held under customary
tenure. In Ceylon it was found imposstble to dissociate ageicultural
property from town property in mortgage transactions, since, in the
absence of credit facilities for agricultural lands, agriculturists had
often to moitgage town piroperty in order to obtain necessary {funds.
Further, when agricultural propetty had been mortgaged, any
depreciation in the value of that propetty might involve the mort-
gagor in a general msolvency, as his town property and his movables
might have to be sold 10 exccution of the mortgage deciee It was
on this account that the Debt Conciliation legislation of Ceylon,
which was ntended solely for the relief of agricultural debt, had

~finally to be fashioned so as o effect the settlement of all classes of
debts.

In Zanzibar, wherc agricultural debt had assumed serious pro-
portions, 2 land commaission recommended (in 1934) that agricul-
tural property should be rendered inalienable to non-agriculturists,
and should not be liable to attachment and sale for debt.2 Three
years later Sir Ernest Dowson expressed the opinion that the pledg-
g of land for debt should be prohibited by law, observing that
inability to obtain credit was the only possible preventative of any
new growth of debt, and that one of the major causes of the
accumulation of debt 1n Zanzibar had been the avoidance of fore-
closute. In 1930, by the Land Alienation Decree, it was laid down
that no land might be permanently alienated or mortgaged by an
Arab or African without the permission of the Lands Alienation
Board, and that 1n the case of a mortgage the purposes of the loan
must be for the maintenance or improvement of the land or any
other purpose approved by the Board; the mortgagor must be left
in possession of land sufficient for his needs; the amount of the loan
should not exceed two-fifths of the value of the land ; intercst on the
loan should not exceed 9% per annum; and the mortgage deed
should contain provisions for the amortization of the loan No land
of an Arab or African, or the produce of such land, might be made
[iable to attachment for debt.

In Kenya, under the Crown Lands Ordinance of 1915, the

~

! Report of Select Comnuttee on ‘Change of User’ of Agricultural Land, Kenya
g

13.
3 Report on the Indehtedness of the Agricultural Classes, by C A. Bartlett and
5. 8 Last, Appendix B, para 5
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Governot may veto any sale, transfer, mortgage, assignment, lease
or sub-lease, if the person to whom the land is to be transferred is
of a different race fiom the person who proposes to make the trans-
fer. Under the Crown Lands (Amendment) Ordinance of 1944
(No. XXIIT) the Governor’s consent 1s requited before anyone may
sell, lease, or encumber land in the Highlands These restrictions
do not, however, affect any transactions made by or in favour of the
Crown nor any gift of land by way of testamentary disposition.
Restrictions are also placed on dealings with shares and assets 1n
companies owning lands in the Highlands. Furtheimore under the
Land Control Ordinance of 1944 (No XXII) the Board established
by the Ordinance 1s given wide powers regarding the alienation of
land in the Highlands and may refuse to sanction a transaction
which would confer on anyone more land than is considered neces-
sary for hus needs. In Uganda, under the Land Transfer Ordinance
of 1916, no land occupied by any native, or any 1ght, title, or
interest may be transferted (erther in perpetuity or for a term of
years) to any non-native without the consent of the Governor. The
Governor would not approve of a mortgage of mailo land (the
Buganda native form of tenure) to a non-native unless the right of
foreclosure and power of sale (except to other natives) were ex-
cluded It is of interest to note also that one of the effects of the
Land (Sale and Purchase) Law enacted by the Buganda natwve
government in 1939 is the extinguishment of equitable as well as
legal rights arising from unregistered documents. In some districts
of Uganda Crown land is held under Certificates of Occupancy
which do not permit the sale of land, though the holder may sell his
crops or trees to another native.

In Cyprus, wheie no one may hold State land without a title
deed, sales and mortgapes must be carried out by means of a written
document * The accumulation of mortgage debt in Cyprus led, in
1940, to the enactment of an Agricultural Debtors Rehef Law.®
"There 1s also a law (No 29 of 1940) to restrict forced sales of 1m-
movable property 1n certain cases.

In the Federated Malay States, the owners of land held by entry
in the Mukim register may charge or lease their lands, but all deal-
ings have to be executed in a statutory form. Land held under native
customary title may only be transferted or leased to a person of the
same tribe, and then only with the consent of the headman of the
tribe, There 1s special provision, however, permitting the charging

&

! The mortgage law of Cyprus is peculiat  Where a mortgage has been repistered
no subsequent mortgage can be registered unless the moitgage already subsisting
15 cancelled, The diaft Land Code of 1934 made provision for the registration of
second and subsequent mortgages, but a decision on this point had not been
reached by 1930

25ce p Gg?
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of customary land to the British Collector or to a recognized local
co-operative society In the Malay Reservations, also, there are
restrictions on transfers, charge and leases to persons other than
Malays. No len by deposit of the issue document of title of any
Malay holding as security for a debt is capable of being created in
favour of any person: and no Malay holding in a Reservation may
be attached in execution of a decree or order of any court. Reserva-
tions lands may, however, be charged to the Government or to
approved co-operative societies, In Malacea, no transfer of custom-
ary title 1s vahid unless 1t is made to a Malaccan. The rights of a
customary landholder are registered and every registered holder
may charge hus interest by way of mortgage. But no mortgage or sale
is valid unless it 1s carried out in the manner prescribed by law. In
Fiji, under the new land Jaw, native land may not be alicnated by
native owners (whether by sale, grant, transfer or exchange) except
to the Crown, and may not be charged or encumbered by natve
owners; nor may any native Fipan to whom any land has been
~tiansferred by virtue of a native grant transfer such land or any
estate ot interest theremn, or charge or encumber the land without
the consent of the Board.® Moreover, Fijlans farming in a Native
Reserve under an Agricultural Licence are not allowed to mortgage
their crops without permission.? On the other hand, farmers hold-
ing agricultural leases from the Crown—and these may apparently
intlude Fijians—are accorded the right to mortgage.®
" This chapter may be concluded with the observation that, in
India, various enactments have from time to time been passed by
different local governments to deal with the transfer, by sale or
mortgage, of agricultural Jand to non-agriculturists.* In the opinion
of the Royal Commission on Agriculture m India (1928) the desir-
ability of extending the principle of statutory restriction on the
alienation of land to districts or provinces other than those in which
it is now operated must depend on local conditions, including the
state of mortgage debt amongst cultivators, the extent to which land
is actually passing from agricultural to non-agricultural classes, and
the feasibility of defining with reasonable precision those agricul-
tural tribes or classes whose interests it is sought to protect. The
Commussioners considered that no usufructuary mortgage of agric-
ultural land should be permitted by law unless provision were made
for automatic redemption within a fixed period of years, of which
twenty should be the maximum. This is a principle which may

1 Qrdinance 12/1940, Sec 5,

4 Native Land (Lease and Licences) Regulations 1940, Sec. 46.

3 Ordinance 12/1040, Sec 13

tE g Pumpab Alienation of Land Act, Bundelkhand Land Ahenation Act,
Bombay Land Bevenue Act, See p 277, footnote 2. i
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commend itself to some Colonial Governments and Native Admin-
istrations, There 1s an obvious 118k of collusive evasion, and so the
Indian Commussioners concluded that education and the develop-

ment of character were the best specifics for the wiles of the lender
and the recklessness of the borrower.!

t Royal Commussion on Agriculture in Inicha, 1928, p 47.



CHAPTER XXIII
Land Titles and Registration

% NE of the laigest and most comple‘( problems of Colonial
| Administrations is the provision and maintenance of '

\..# systems of land record which shall be adequate and appro~
priate to the needs of each territory. In any given teriitory these
needs may be various since there may be many varieties of tenure,
and a form of record which may be suitable to one category of land
may not be suitable to another. Under some conditions there may
not be any necessity for any written record. Where land 1s plentiful
and is cultivated on a shifting system, there is usually no need for
registration, nor indeed may registration be possible. Even where
moze settled conditions prevml title may be adequately secured by
the mere sanction of native custom{ In Africa there are millions of
bolders of land rights which are continually changing hands, by
inhetitance or othetwise, without dispute, without the use of any
written documents, and often without reference to any public
authority.; The ceremony and publicity which are attached to trans-
actions in land in primitive communities themselves constitute a
form of record The parties meet on the land, accompanied by their
witnesses, and perform certain ritual acts which are expressive of
the intention to convey.! In this way ownership 1s registered m the
memory of the general public, and 1n particular in the memory of
certain elders who are traditionally trained to remember all the
details of transactions in land.

There may be good reasons, economic, social and political, for
postponing in any community the institution of a system of records.
The poverty of the soil and of the people mat not justify the expense
of survey and of registration. The local inhabitants may resent any
inquiry about their lands, which in many parts of Africa are re-
garded as belonging to the ancestors. They may fear that the
creation of title to land may be used as a basis for taxation 2 In
India land recoids were for long wvitiated on this account3 A
premature system of 1egistration of title may tend to break down

! For an t\ample of this ritual see J B quuah’s Akan Laws and Customs,
: p- 217, Cf ‘mancipatio’ 1n early Roman law and ‘livery of seisin’ 1n eaily English
L8

* It may be observed, incidentally, that the institution of land tax records tends
10 erystulitze land-holding rights and so to become an mcipient record of title.

3 See dn Afruan Survey, p,875. Lord Huley theie adds that m Palestine also,
land recotds were vitiated for the same reason, This could hardly be true of the
Ottoman Land Registers, Moreover, in Palestine, the operative tax until recently
was the tithe—a tax on produce independent of the land registers and of land
ownership,

272
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the collective tenures which are common in Africa and to introduce
an individualism mconsistent with the social grouping known as the
extended-family, a unit of labour which 1s eminently suited for
many forms of cultivation * Individualization of title renders it
readily transferable and this in turn leads.to trafficking in land. In
India the development of agricultural debt followed the recording
of individual holdings 1n land 1evenue settlements.? In some areas
of Africa 1cgistration of individual title has been sought as a means
of escaping from the authority of chiefs and from the various tenuie
restraints imposed by native customary law The formal creation of
title may therefore cieate social distmibance, and if confined to one
area of a territory may thiow doubt on the validity of titles m neigh-
bouring areas where lands are still held according to the tiaditional
1ules

But a need for registration may aiise whete the natwe customary
law 1s no longer able to cope with new conditions, whete land has
become scarce, where well-defined boundaiies have become im-
perative, where permanent crops have replaced seasonal, wheres
credit is required on the security of the land, wheie 1n fact indi-
vidual proprietary rights have arisen and land has acquired a
negotiable value | 'The absence of effective settlement and registra-
tion of title may interfere wath the provision of capital for develop-
ment; it may, as at one time 1n the history of India, lead to incessant
htlgatmn and the clogging of the Judlcml machmery, it may, as n
the Gold Coast, Uganda and other territories, lead to the flooding
of the country with worthless scraps of paper purpoiting to be
vahd titles to land 3 1t may, as i1 Zanzibar and elsewhere, be held
to be responsible for the excessive cost of credit and so for the
growth of agricultural debt; or it may, as in Ceylon, render title so
wnsecure that 1t would be. unsafe to buy any land without heavy
expense far legal advice 5/ Tiven if the systemn of tenure is such that
it does not contemplate the transference of land by sale or exchange,
the recording of titles may still serve an important function by
piomoting a sense of secuiity, increasing the incentive to eflect
improvements, assisting the provision of credit by approved
agencies, and reducing the scope of litigationy

In the more advanced communities of the world, where land is
highly commercialised, and 1s held under Eutopean forms of tenure,
there are two methods by which cettamty of title can be sought:

1 But 1f smtable and not sterentyped systems ot land registration were applied they
would preserve collective tenures mn areas where this was necessary and would be
recognized and supported by law.

*Bee dn African Swvey, p 872

8 An African Survey, p 875

tSee pp 135 and 171

5 The official Hmt]boak of Ceylon admuts (p 249) that “The purchase of land
should never Be unc(gmx.\en except upon legal advice’
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(a) Private Investigation of Title, or (b) Public Registration of
Title. Under the first the puichaser endeavours to assute himself
by an exhaustive examination of all relevant documents that no
loophole exists by which an adverse claim can be preferred, and 1n
order to assist this investigation most governments provide.a State
system of Registration of Deeds, that is to say that the instruments
aftecting land are copied or abstracted in an official register, the
entries being made in chronological order and indexed under the
names of the transacting partics In some countries registration is
essential to the legal validity of the deed, in others it merely confers
priority over an unregistered document.

The system of registration of deeds, which is voluntary in some
countries and compulsory in others, is open to the objection that
registration does not cuie any defect in any instrument or confer
upon 1t any validity which it would not otherwise have. Fraudulent
documents may be, and often have becn, registered in order to give
a spurious appearance of genuineness. Indeed, the difficulties of
“drivate investigation of title have been found to be so great that in
some countries (notably the United States) insurance companies
exist for the express purpose of investigating title, charging a
premium for the trouble and risk of error. Sir E. Dowson and
Mr, V. L. O. Sheppard?! have observed that the system of registra-
tion of deeds is an incomplete system since many rights and respon-
sibilities affecting land do not in fact arise from deeds. Important
effects may result from judgments, devolution by will, etc., not
embodied in deeds and consequently not registered. Nevertheless,
where records are well kept 1n co-ordination with a reliable cadastral
survey, the system of registration of deeds can be effective. If
obligatory, it ensures that the terms and date of every deed affecting
land are officially recorded. There are sound systems of registration
of deeds in Scotland and in Yorkshire, as well as in France, Italy,
the Netherlands, Sweden, Denmark, Belgium, Spain and Portugal.
In the Union of S. Africa, as in Southern Rhodesia, the system of
registration of deeds is held to be as good as any system of regis-
tration of title, in so far as security of title is concerned. Systems of
registration of deeds exst in most of the British dependencies
except where they have been superseded by a formal registration
of title. They are not, of couise, applicable to native lands held
upder native customary forms of tenure.

Registration of title may differ in important features in different
countiies, But its effective characteristics everywhere are that the
land is initially placed om the register as a unit of property, tran-

1'The wnter 15 much indebted to two valuable papers by Sir E. M Dowson,
K.B.E., and Mr V. L, O. Sheppard, C.B E —(&) ‘An Introductory Note on Regs-
tration of Title to Land,” (1929), and (b) “The Establishmeft of Registration of
Title to Land’ (read at the sixth International Congress of Su veyors, 1938),
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sactions are registered with reference to the land itself and not
merely as instruments executed by the owner, and registration of
transactions becomes essential to their validity and serves as a
warranty of title and a bar to adverse clatms 1 The form best known
in most parts of the British Empire 1s comnonly called the Toirens
system During the fifties of last century Sir Robert Torrens had
been first a Commissioner of Customs in Australia and later a
Registrar of Deeds In his former capacity he had observed the ease
with which rights mn ships were transferred, 1n the latter the diffi-
culties attending the tiansfer of rights in landed property. In the
case of ships all rights were recorded in a definite and easily deter-
mined place and no new legal right was acquited unul it had been
found to be 1n conformity with existing rights In the case of land
the record might be non-existent or embedded in an unknown
number of documents kept by an uncertain number of persons in a
variety of places ‘Title by deed,’ he said, ‘can never be demon-
strated as an asceirtained fact: 1t can only be presented as an infer-
ence mare or less deducible from the documentary evidence acces s
sible at the time being.” The basic factor in the Tortens reforms
was that the parcellation of land became the basis of the record,
instead of legal instruments or transacting parties. But great as
Torrens’s reform was, its fundamental features, as he justly recog-
nized himself, were adopted from previously existing systems in
Europe, and from Lnglish copyhold.?

Sir Ernest Dowson and Mr. V. L. O. Sheppard have summarised
as follows the features of an{efficient system of land registration.’
(1) An wnspection of the register gives a true and exact survey of
the legal situation of the land at any and every moment Consc-
quently any person dealing on the evidence of the register need have
no fear of fraud or ejectment The registered proprietor, and he
alone, can dispose of his rights. (2) All dealings in land can be
effected with security, speed and cheapness (3) A registered pro-
prietor can borrow money quickly, easily and cheaply on thesccurity
of the land. (4) Litigation about land s greatly reduced. (5) Absen-
tee landlords and reversionary beneficiaries need have no fear that
they will lose their 11ights, (6) The acquisition and holding of land
by small proprietors is greatly facilitated (7) Complete protection
is given to persons who have restrictive rights over the land, e.g. a
right of way, or water, or a restriction on building. (8) Absolute
security 1s given to creditors who lend money on the security of the
land. (9) Acquisitive prescription is abolished. (r0) The adminis-
trauon of every public service and every bianch of national activity

! These are the charactenstics of registration of title ag summarsed by J E Hogg
m Registration of Title to Land throughout the Empiwre (1920)

2Robert R. Torreas The South Australian System of Conveyanung by Regis-
tration of Tulc, Adelijde, 1830,



276 LAND LAW AND CUSTOM IN TIE COLONIES

connecied with land 1s greatly assisted 1n the execution of its work
by the existence of an up-to-date and unmmpeachable map and
record of landed property throughout the country
All of these advantages can be secured under registration of title,
and 1t is further claimed by the above that'this system,can be
adapted to suit the land tenuie, social customs, and economic con-
ditions of any particular community. . It can also be designed so as
to be able to meet changes 1 those conditions. It gets rid of one of
the greatest abuses of the Colonies, namely, the use among illiterate
peoples of wotthless documents purporting to be valid deeds of
conveyance. The prevalence of these is a fruitful source of hitigation,
debt and nsecurity of title—all of which affect the value of land,
There are ceitan obvious obstacles to the establishment of a
gencral system of Registration of rights to land m many of the
British Colonial dependencies. There 1s, first of all, the heavy intial
expense, entatled primarily by the necessity,of adequate suivey,
There is also the lengthiness of the process * Fuithermore, it may
~be urged that over large areas of the Colonial Empire thete is no
need for any comprehensive settlement of absolute title. Where a
settlement 1s necessary at all, the form of record need only be that
of possessory or presumptive title, that is to say a title which holds
good until questioned in the courts, when the buirden of proof falls
on those who contest it. This 1s the system which has been used
effectively in India. In Egypt over 1,go0,000 possessory titles were
settled within a space of eight years (1898-1906), thereby enabling
the state domain to be determined promptly throughout the entire
country. In Palestine recently a Royal Commission recommended
the substitution of a settlement of possessory, for one of absolute,
title, owing to the excessive tardiness of the judicial proceedings
necessary to the determunation of absolute title: and Sir Ernest
Dowson has stated, in connection with the difficulties of effecting
a settlement in the Coastal belt of Kenya, that an expeditiously
completed settlement of possessory title is of greater value to a
country than a lethaigic, incomplete and imperfectly maintained
settlement of absolute title. Lord Hailey has also observed that 1n
India, where entry in the revenue record has carried only a pie-
sumptive value, the great mayority of recorded titles have never been
attacked. An uncontested title acqures a hugh evidential value and
can, after a suitable period, be given the legal value of prescription,
'The process of inquiry before the record is made need not be
elaborate, and the machinery for recording mutations can also be of
a relatively simple charaster. But above all there is no need for the

1 Sir Ernest Dowson, however, insists that a settlement of possessory title is not
4 final settlement but only a stage towaids such a scttlement, wliuch requires to be

brought to matunty by complementary measures, if its valde 18 not to evaporate
and the whole process be re-done \
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meticulous, expensive and lengthy survey operations which are an
indispensable condition of recording indefeasible titles. In India
and Borneo a plane-table field survey cairied out by a subordinate
and relatively mexpert agency has provided sufficiently accurate
data far the purpose of recording presumptive titles *

But to this 1t may be objected that the reason why, in a settlement
of possessory title, the mitial inquiry need not be so thorough is
because 1ts conclusions are not final. The more imperfect the
inquiry the more imperfect the results ! If the initial imperfections
are to disappear, and the register to ratwie mto one that can be
depended upon and accepted in law, then the setilement operations
must be of the same quality as are required for a register of absolute
title. Tailing this the register must always remain once of prima facie
claims which must be mndependently investigated before they can be
safely accepted. IFurthermore, meticulous and expensive surveys
are not a necessary pre-requisite for the registration of all lawfuily
valid titles The character and accuracy of the methods of cadastral
survey must be economucally, as well as technically, appropriate te
the character of the tertain and to the parcellation. A plane-table
1s a perfectly appropriate nstrument of cadastral smvey, provided
the conditions are suitable and provided it is trustworttuly used

Many legislators are opposed to acquisitive prescription as a
general piinciple, holding that it leads inevitably to land-stealing by
encroachment, particularly i undeveloped countries Moreover,
it is opposed to the principles of most native systems of juris-
prudence under which long uminterrupted possession does not
create an adverse title against the owner and no laws of limitation
are recogruzed. On the other hand, native law 1s not rigid, and long
occupation and use of land do in fact confer a title which 1s not
easily assailed.? In India the objection to acquusition of title by
prescription 1s largely met by the periodic checking-up of the record
i the presence of right-holders and other members of the com-
munity. This provides a reminder (o rightholders of the necessity
of seeing that a title due to possession does not become absolute by
presciuiption, and affords them an opportunity of raising the 1ssue
The crucial point is the petiod fixed by law for the limitation of suits
claiming an interest in land 3

A short review may now be given of the tegistration systems of a
representative number of dependencies, with special reference to

L See An African Survey, p 878,

*The Ottoman Land Law and Mushm religious law generally, as well as native
practice n many areas, recognize acqusitive prescription where land 15 pleatiful
and neglected This cncourages uscful production

¥ 'The conversion of a possessory mto an absolute title by eftlus of time 15 not a
simple automatic matter. The validity of any transfer or abrogation of right and the

identity of the bouMdaries of the parcel of land afleged to be aftected throughout
the period of ripenthg maturity must be absolutely assured,
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those in which special problems have arisen. ?It must be understood,
however, that in many of the territories, particularly in Africa, the
registration legislation is limited to lands held under European
forms of tenute, and does not usually apply to those held under
native customary tenures, though in some areas, e g. Malaya and
Buganda, native lands may also be included in the registration
system

Registration of deeds is common in some dependencies, registra-
tion of title in others, and 1n others again there may be a combina-
tion of both systems. In the British West Indics there isone statutory
system of registration of title to land in Jamaica, the Leeward
Islands and Tunidad-Tobago. These systems are of the T'oirens
type. In Grenada there 1s a deeds system and no will affecting land
is admussible as evidence unless registered.! In the Bahamas regis-
tration takes the form of a Land Roll. Every year the occupant of
any land 1s requred to make to the land registrar of the district a
return on a form which specifies the name of the occupant, whether
he 15 an owner (sole or jointly), or tenant (and if so the amount of
rent payable), the quantity of land and the boundaries (as far as
possible ) British Honduras and Fiji both have systems of regis-
tration of title and were in fact amoag the first British Colonies to
adopt the principles of Sir Robert Torrens { Tonga has a system of
its own. The certificates issued to the holders of hereditary estates
contain a description and diagram of the lands, together with a
schedule of leases and allotments granted. A register of allotments
is also kept and there is provision for the registration of leases, sub-
leases, transfers and permuts, as well as of all documents affecting
leaseholds.?

There arée systems of registration of deeds in Hong-Kong, the
Straits Settlements, Ceylon, British North Borneo, Mawitius, the
Seychelles, Gibraltar, St Helena, the Gambia, Sierra Leone, the
Gold Coast, Nyasaland and Northern Rbodesia. (But 1n Nigena,
Tanganyika, Uganda, Kenya, the Federated Malay States, and
Brunei, there is registration of title, based, with the exception of
Nigeria and Tanganyika, on the Torrens legislation of Southern
Austraha; and in all of these territories the Land Book is public,
publicity being regarded as one of the surest safeguards against
fraud.®

In Ceylon a system of deed registration has long been in vogue,
but it has not proved satisfactory, and uncertainty of title has been

! The Deeds and Land Registry Ordinance, Cap. 65 (Revised edition, 1934)

* A description of the Tonge land system will be found at p 212,

® In England, Ireland, Palestine and Sarawak the Land Book is private, Palestine
and Sarawak both have statutory systems of registration, the former having origmn-
ally been introduced, like that of Ciyprus and Transjordan, undﬁ‘;; the Ottoman Land
Code and Land Registry Laws of 1858, v "
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considered one of the principal obstacles to land development., In
1936 the Ceylon Judicial Commussion expressed surprise that the
ssland still lacked that ‘necessary feature of a civilized administra-
tion’—a general cadastral survey and registration of title.! Since
then fresh legislation has been prepared,,but no steps have becn
taken (and none may be considered necessary) to effect a general
settlement of rights in lands held under the various forms of cus-
tomary tenure—and these constitute the major part of all the lands
of Ceylon. |

Coming to Africa, in the Gold Coast there is a system of registra-
tion of deeds, and an instrument cannot be 1egistered unless 1t con-
tains a description of the land: But theie 1s no gencral system of
registiation, and in the Southern regions of the Gold Coast there
has long been widespread confusion in the matter of titles to land.2
This is partly due to the freedom with which chiefs have alienated
tribal lands, partly to the wholesale commercialization of lands as a
result of the development of the cocoa mdustry, and partly also to
the widespredd use of spurious documents purporting to be valids
mstruments of transfer.® It has been suggested that, although it
would be premature to attempt any general 1egistration in the Gold
Coast Colony until the powers of chiefs over the disposal of land
and the nature of the right which can be acquired by occupation
have been legally defined, an experiment in registration might
nevertheless be attempted in areas such as Accra, Takoradi, the
former Crown lands of Kumasi, or wherever title has been validated
under the Concessions Ordinance.*

In Nigena the Registration of Titles Ordinance, which was
enacted in 1935, has been applied only to a fraction of the territory
where lands are held under European or statutory forms of tenure,
namely, parts of Lagos Colony.5» Here there has been a long-

L Ceylon Sessional Paper, V1, 1936, para 122 'The ‘block survey’ of Ceylon was
a cadastral survey, but was concerned only with deltmiting the Crown Lands

2In the Northeirn Territories of the Gold Coast these dificulties have not arisen,
since there the State assumed control of the lands and title 15 only granted n the
form of a Right of Occupancy fiom the Crown

2 Bee p. 171

¢ An African Survey, p. 858 As tegards Kumasi a system of registration has m
fact been carried on by the Government Lands Department and 1t 15 clinmed
that, under this, title 1s so secure that there 15 little land hingation and credit 13
eastly obtainable—a matter of great importance to Africans who have to compete
with Syrians  In 1943 the land on which Kumast 1s built was placed under the
control of the native 1uler, the Asantehene, who has established a Lands othce to
take over the work formerly carried out bv the Government [ands Department.

5 Between 1863 and 1914 no less than 4,000 Crown grants were ssuied to owners
of parcels of land 1n Lagos. Since the declaration of the first regtstration distiict in
July 1936 until the end of 1938 (the latest date fomwhich figures are avalable)
222 freeholds and 18 leaseholds had been registered. The Nigertan Ordinance
appears to confer no more than a possessory title on first 1egstration [see Sec.
48 (3)]. It makes pyovision wter aha for the registration of collective rights

[see Secs, 10 (1}, 10 (3,) and 43 (2)]. 2
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standing need to clarify titles, the uncertainty of whuch, largely as a
result of native attempts to use English forms of conveyance, has
led to much expensive litigation. In the Northern regions of the
Protectorate, where, 1n the woids of Professor Hancock, there has
been harmony between the trend of economuc change, the tradition
of the native Courts and the policy of the Governmen: as over-
proprietor, title to land 1s generally secure and there is no need for
any system of registration;! But 1n the Southern regions, where the
authority of the Crown over land 18 limited and where economic
progress and the influence of Englsh law have tended to outiun
native customary law, there 1s no secure foundation on which to
build a general system of registration of title, though here, as on the
Gold Coast, experimental beginnings might well be made in cettamn
selected areas,

In Tanganyika theie aie two systems of iegistration applicable to
lands held under European forms of tenure. Under the Registration
of Documents Ordinance registration is compulsory and essential to

- the passing of legal title to land ot to any interest therein. Provision
is also made for the registration, at the option of the holder, of any
document of which registration is not compulsory. But registration,
whether compulsory or optional, does not cure any defect n any
document or confer upon it any effect or validity which rt.would not
otherwise have had’, Its purpose 1s mainly one of record.) There 15
also 2 Lands Registry Ordinance, enacted in 1923 with a view to
quieten utle and so render dealings with registered land simples and
more economnucal. . All grants of public land or leases of public land
for a term of more than five years, and all mining leases made or
granted after the enactment of the Ordinance, have to be registered
under the Ordinance. Provision 1s also made for the recognition of
former titles.? As regards native lands the Kposition on the whole
approximates to that of Northern Nigeria. {No general system of
registration is required.

In Northern Rhodesia a2 Lands and Deeds Registry Ordinance
was enacted in 1914 (Cap. 68), but this has recently been amended
with the object of sumplifying the registration of documents and also
of providing for the gradual mntroduction of certification of title.?
Certificates of title are now tequired before registration, and may
only be 1ssued to a tenant of land held directly {from the Crown mn
fee stmple or as the original lessee or subsequent transferee of a

1 In the crowded area 1ound Kano there 1s a revenue survey system which con-
stitutes o system of land registiation. But thus apples to hittle more than one-sixth
of the area of Xano Emurate. The system 18 described at p 155

¢ This information 1s tahon from the 1938 Amnual Report of the Tanganyika
Department of Lands and Mines. By 315t December, 1938, the tota]l number of
certificates of title registered was 4,753, which mcluded 335 freeholds.

*'The Amending Ordmance, No 5 of 1943, was based on “he New Zealand Land
Transfer Act of 1915.
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Crown lease for life or for a term of years. Lands held under native
customary tenures are not subject to registration.

In Zanzibar there has long been provision for the registration of
documents affecting immovable property,® but there has been no
record of titles to land. In 1937 the Government decided that the
land stthation called for a systematic settlement of rights, and a Bill
was introduced for this purpose.?2 A Land Register was to be estab-
lished, registered rights were alone to be vahd, and no action was to
lie in respect of unregistercd disposition. This Bill has not, appar-
ently, yet become law and 1t would seem that the Government of
Zanzibar is doubtful whether the benefits to be derwved from a
system of survey and registration of title would be sufficient to
justify the cost.

Zanzibar is, however, concerned in the larger proposal of Sir
Ernest Dowson and Mr., V. L. O. Sheppard that there should be a
co-ordinated programme of land survey, with the assistance of air
photography, for all the East African dependencies. This proposal
was being considered before the outbieak of war and it was sug-
gested that, as a preluninary measure, a decisive test should be made
of the value of air photographs for cadastial purposes on the Kenya
Coast and in Uganda. To thus reference has alieady been made 1n
dealing with the problem of the settlement of rights in the Kenya
Coastal belt,? and 1t need only be added here that if air photography
should be found to provide a satisfactory and economical method of
survey there should be no great difficulty in establishing a satis-
factory system of registration,

The same problem was confronting the Government of Uganda
in 1937 when they invited Mr. V. L. O. Sheppard to visit the Pro-
tectorate in order to ascertain in what ways the associated operations
of land registration and cadastral suivey in Buganda could be modi-
fied so as to conform better and more economically with the practical
needs of the country, and also enable the conduct of these operations
to be progressively cntrusted to the Native Government. Mr.
Sheppard found that the Regstration of Titles Ordinance of
Uganda (1923) had been copied from the legislation of the Austra-
lian State of Victoria, with little attempt to adapt 1t to the peculiar
requirements of the ‘mailo’ tenure of Buganda %1 The Registry was
inaccessible to the mass of the people, the fees charged were exor-
bitant, and the country had in consequence become flooded with
scraps of paper which operated illegally as private deeds of transfer,
The Registry officials had made no attempt to check the illegal
practice of the sale of land by private dead, but the parties to such

1 Registration of Documents decree (Cap III).

2 A Bill for the Settlement and Regstration of Rights to Land.
# See p. 93. 1

4 For an accounttof ‘mailo’ tenure see pp. 131-6.
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transactions had been advised to protect their interests by lodging
caveats. The Register in fact had become, not a record of registered
rights, but a record of claims to land protected by caveat. This was
an improper use of the caveat. The law required that no dealing
with any land should operate to pass any estate or interest whatever,
until such dealing had been registered in the manner provided.

One of the greatest benefits of the ownership of land (said Mr.
Sheppard) was the power of being able to borrow money on its
security. This benefit became greater when the land was registered
and carried a Government guarantee. Provision for such loans n
Uganda had been made in the Registiation of Titles Ordinance of
1935 (Sec. 113), but the practical application of this provision had
been greatly restricted by Section 2 of the Land Transfer Ordinance
of 1906 which prohibits the transfer of any land or any right of title
or interest therein, held by a native of the Protectorate, Lo any petson
not a native, without the written consent of the Governor. The
obvious intention of this restriction was to protect the native against
Irimself, as was done, for example, in Tanganyika by Ordinance
No. 16 of 1931 which provides that ‘no debt for money lent, or goods
supplied, by a non-native shall be recoverable from a native, unless
the transaction creating the debt is in writing and approved i
writing by an Adminstrative Officer’; and in the Native Areas of
the Union of South Africa by Act No. '18 of 1936, the provisions of
which enact that such Areas shall be held for the exclusive use and
benefit of natives, that no dealings of any kind between natives and
non-natives shall be valid, and that no such land shall be subject to
any claim based upon prescription. In Buganda the effect of the
restriction had been such that only one instance of a registered
statutory mortgage could be found on the Register.

In practice the owner of ‘mailo’ land in Buganda, when in need
of money, had been driven to borrow it either on an equitable mort-
gage by depositing his dup:cate certificate of title, or else on note of
hand. Both these forms of borrowing opened the door to grave
abuse and usually ended in the sale of the debtor’s land. It was true
that the equitable mortgage had been expressly recognized in two
of the Australian Acts,? and the right to create such a mortgage was
implied in other Australian Acts. But in New Zealand it had been
strictly prohibited; the equitable mortgagee, being unregistered,
would there be told that he had no right to lose. Mr, Sheppard
recommended that the New Zealand rule should be applied to
Buganda, and that equitable mortgages should be abolished. He
also considered that the astachment of ‘mailo’ land for debt should
be prohibited. ‘Mailo’ owners could then be allowed to create mort-

1South Australia Real Property Act, 1886, Sec. 149, anl Queensland Real
Property Act, 1861, Sec. 30.

)
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gages without the consent now required. They would thereby be
able to borrow money on the most advantageous terms and the
Government would be able to ascertain, at any moment, the total
amount of agrarian debt. Measures could simultaneously be
introdq‘ced to it the improvident>use of the freedom thus
conferred .

As a result of Mr. Sheppard’s report a new Sutvey Ordinance
(No. 12 of 1939) was enacted, and the Native Government passed a
new Land (Sale and Purchase) Law The latter provides that ‘no
agreement relating to any dealing in “mailo’’ land shall have any
validity or effect, to the prejudice of other persons who clamm an
wterest in such land and have complied with this law, unless such
agreement ., has been lodged with the Registrar of Titles’. After
the passing of the law it would be an offence for any person to pur-
port or attempt to sell any ‘mailo’ land or to accept any money in
respect of the purchase price thereof unless he were—(a) the regis-
tered proprietor of such land; or (5) the purchaser or donee of an
unsurveyed part of ‘mailo’ land, and a memorial of his interest n
such land had been entered in the Mailo Register. It would be an
offence also for any peison to accept any purchase moncy on account
of the sale of any ‘mailo’ land unless all fees due to the Protectorate
and Native Governments in respect of such land had been paid.

This new law of the Native Government is likely to have far-
reaching effects, since it extinguishes equitable as well as legal rights
arising from unregistered documents. As regards the question of
statutory mortgages, the necessary statutory provision already
exists, and the Governor stated that care would be taken that fore-
closure and power of sale would not be exercised in such a way that
land would pass into the hands of non-natives.® The manifest
advantage of the statutory mortgage was that the amount of the
debt and the rate of interest were set forth in the deed. A scheme
for training African plane-tablers and registration clerks would also
be prepared.

{ During the discussion of Uganda’s survey and registration prob-
lems a suggestion was made (by Sir John Stewart-Wallace of His
Majesty’s Land Registry) that the registration system of Buganda
might be rehabilitated on the basis of a law which did not envisage
any guarantee of boundares as a fundamental principle. In England
the boundaries of parcels of land which are registered are not
guaranteed, though any proprietor may, if he wishes to go to the
necessary expense, have his boundaries guaranteed. Sir John em-
phasised that it was essential that there sibuld be no room for doubt

1 But the question still remains—what useful security can be offered by a native
to a non-native lengler if foreclosure and power of sale (except to other natives) are
excluded, asundee'! they must be, until the native 1s better able to look after his
own interests?
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about the actual extent, on the ground, of any plot to be registered
and there must be boundary marks Thus the plan attached to the
document was merely a ‘signpost’, showing the way to the land
itself. It was necessary, of course, that any parcel to be registered
should be surveyed and that the proprictor should be ghle to
point out the boundaries of his holding to a surveyor on the
spot.t

It may be argued, however, that some forms of boundary
(e g wooden fences) are apt to be moved, and that so slightly as
not to compromise the general appearance of a plan, but quite
sufficiently to 10b the owner of a substantial part of what he had
thought he had bought. An essential feature of an efficient system
of land registration is that 1t defines m permanent terms the extent
of the property to be registered But in many of the Colonies the
cost of survey of mnnumeiable small holdings would be economic-
ally prohibitive,?

The further consideration of this and other problems of survey
and registration in Uganda was interrupted by the war, but 1t would
seem fair to conclude that most of the difficulties that have arisen
over ‘mailo’ tenure in Buganda were directly due to the inexperience
of the Admimstration in dealing with problems of land, particularly
those relating to record. With a wider knowledge the Government
would hardly have committed itself to a system which, because it
set out to convey an absolute title, demanded an elaborate survey
and minute inquiry into rights and was therefore too costly for
native conditions, It broke down because transactions became too
numerous for original record, and because no local agency existed
for recording mutations due to inheritance or other causes. In 1940
the Governor of Uganda, in a despatch to the Secietary of State
dealing with the general question of native land tenure, put this
question; ‘If the demand for individual ownership is likely to prove
irresistible, must it, nevertheless, be associated with such incidents
of tenure as freedom of disposition and control, the registration or
other recognition of title, sale and purchase, survey, the creation of

I Fo1 a full presentation of Sir John Stewart-Wallace’s views on land registration
the reader should consult hus Principles of Land Registration It may be observed
that m Ensaland the Lands Registration Act of 1925 consolidated previous acts.
The machnery for the tiansfer of land s assimulated to that for dealing with stocks
and shaies, Absolute titles manted by the Land Regstry are guaranteed by the
State  The cost of buying, selling or mortgagmg 1egstered land m England s
considerably less than when the land 15 unregistered

2 The Tanganyika Central Development Committee in their 1940 Report referred
(para. 235) to the complaint that the cost of surveys of land in Tanganyika was a
deterrent to development Theg Commuttee considered that the remedy lay, not m
the reduction of survey fees, but in teducing as far as practicable the need for
precise survey Already in Tanganyika surveys were not insisted on 1n every case
where a complete adequate identifiable description of the bouf{\darles was possible

without survey, and the Commuttee considered that thus vrincinle should be
extended.
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encumbrances, the grant of easements, and the leasing and dis-
position by will? And if so, must these incidents be regulated n
the complicated manner of European countries?” ‘The concep-
tion,” he said, ‘that, without survey, the resulting rights of natives
inter se <quld never be satisfactorily settled, raises a fantastic pros-
pect. A British Administrative Officer settles innumerable land
disputes by demarcation on the spot: but without survey such
decisions cannot be proved in a court of law: the British Courts n
African territories usually Jack both the knowledge for deciding, and
the means of inquiring effectively into questions involving native
land tenure.’?

The problems that have arisen in Kenya regarding land regis-
tration have already been discussed,? and it only remains to observe
that in 1933 the Kenya Land Commission considered that in most
of the districts of Kenya Colony the institution of registers of native
rights in land would be premature * But since, in their view, private
right-holding should be developed as a geneial policy they suggested
that, as an experiment, a register might be introduced in one of thee
subdivisions of Kiambu district, where private right-holding is
already well established. Some years later the Iiambu Local Native
Council passed a resolution favouring the introduction of a general
system of registration, but there is no infoimation to show whether
this recommendation, or that of the Kenya Land Commussion, was
put into practice; It is hardly necessary to observe that no system
of registering native rights should be mntroduced without close and
expert mvestigation of the local systems of tenurd, Where European
forms of tenure are well established, or have been prescribed by
statute, the task of registering rights is relatively easy. But in the
case of native customary tenures the utmost caution is required,
since the manner of recording rights necessarily affects the form that
land-holding may take.*

1 Advocates of 1egistration of title might, however, retort that tndividual owner-
ship wmphes freedom of disposttion and control, recognition of title, and right of sale
and purchase, and that a reliable and systematic record of these effects will alone
prevent or minimize the complications which land dealings in so many countries
show Survey of any teritory, they would insist, 1s the most elementary and
essential of all prelimmary stocktakings of the resources and potentialities of any
country and, hke other stocktaking, if cariied out surtably and steadily, soon yields
commensurate results. What, except as a temporary makeshift, 1s the use of a highly-
paid officer deciding innumerable Jand disputes in an ephemeral way which cannot
be sustained m the courts ? If the British Courts 1n African territones lack both the
knowledge for deciding and the means of mquinng effectively 1nto questions
mvalying native land tenure, then the remedy lies 1n a drastic revision of British
Judicial procedure. 4

2 See pp 92-6

3 Cmd. 4356, paras. 1662-3

¢ When the Uganda Agreement was concluded in 1900 and Sir Harry Johnston
had beheved that he 'iad given general security of tenure, the British Foiergn Office
expressed some misghvings, observing that ‘the mtroduction of the law ot England
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In Malaya, systems of registration for lands held under native
customary title have long been in use. These have already been
described,® and it has been pointed out that in the Federated Malay
States there were originally two types of titles, one suited to Euro-
pean and commercial interests and one to native occupiers. To meet
the needs of the former a system of registration based oh that of
Sir Robert Torrens was introduced. This necessitated accurate
survey and vartous other expensive items of procedure that accom-
pany every up-to-date system of registration. In the case of native
holdings no such elaborate procedure was considered necessary. A
register of land held according to native custom was introduced and
any person registered therein obtained a permanent 1ight of occu-
pancy, which, though transferable and transmissible, fell far short of
owneiship in the English sense and conferred no right to lease or
charge the land. Accurate survey was not required and transfer was
carried out merely by altering the name in the Collector’s record.
But the development of plantation crops in Malaya, coupled with

< he fact that the native system existed alongside one which depended
on survey, tended to produce an assimilation of the native customary
title to that of the European registered form, with the result that in
1930 the differences between the forms of title were considered by
the Commissioner of Liands to be negligible. The occupant of land
formerly held by native custom had now become the owner of land
held by entry in the ‘Mukim’ or district register. He possessed a
document of title, he could charge or lease his land, its area was
surveyed, dealings had to be executed in a statutory form, and the
insttument had to be registered before it became effective. The
only notable difference in the system of registering grants and that
of registering native rights was that in the case of the former the
registration was centralized while in the case of the latter 1t was
localized. It 1s claimed that the new system 1s superior to the old
since it has got rid of the many difficulties created by unsurveyed
land. But others maintain that the new system, by bestowing on the
Malay peasants a valuable title which they had not been taught to
protect, has delivered them, or many of them, into the hands of
Chinese and Indian moneylenders.
* Summing up the general situation regarding the machinery for
recording titles to land, there 1s, on the one hand, the danger of
merely providing for present needs, and of failing to make timely

1n regard to land, which appears from the wording of the Apreement to be the inten-
tion of its framers, may create a very complicated system’. Events showed that
Sir Harry Johnston’s attemptt to record rights had unfortunate results 'This does
not, however, affect the principle of regstration  Registration 18 merely an orderly
and authontative record and can be readily adapted to record nights of any type,
provided the trouble has been taken to understand those riglits first.

! See pp. 30, 37, 40.
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provision for changes, which may occur with great rapidity.? On
the other hand, there is an equal danger of going beyond what is
required, and setting up systems which may have disturbing or
even disastrous effects on well-established institutions. - It may not
be necessary or desirable to institute registration at all, and if regis-
tration”is required it may not be necessary to institute a fully
developed cadastral survey, to guarantee boundaries, or to confer
more than a presumptive or possessory title. In many areas the land
is so plentiful and so poor in quality, and distances are so great, that
the cost of registration could not possibly be justified.; For primutive
peoples the essential conditions are simplicity and cheapness, The
registration should be carried out by local agencies and the cost
should be such as can be borne by the poorest peasants. Particular
attention should be given to the necessity of devising cheap and
speedy methods of recording mutations which are occasioned by
inheritance, partition between families, and surrender to the com-
munity, since it is this class of mutations, rather than those occa-
sioned by sale and testament, which in the past, owing to inadequ®ite
provisions, have been the most prolific source of litigation.

\The system of registration must of course be adapted to the
systems of land-holding., It must, therefore, allow when necessary
for family or collective rights as well as for individual rights. Nor
should it necessarily have the eflect of making the land subject to
the English law of property.?

Finally, it would seem that a much greater degree of uniformity
could be effected throughout the Celonial Empire, both as regards
legislation and technical practice, by a general pooling of knowledge
and by a concerted effort towards co-ordination ? The ‘mukim’
system of registration in Malaya, for example, might prove well
suited to certain parts of Africa; or a number of dependencies might,

1 One of the principal problems of Colonuial Adminsstration 1s the development of
agriculture, 'This can only be done by settling the people on the land and giving
them security of tenure—whether the tenure be ol a commumty or individual
character. In many dependencies shifting cultivation must give way to scttled
Settled land immediately becomes a thing of commerce and so the law of tenure
must contain provisions for the transfer of rights

2 Lord Hasley has drawn attention to a sumple process introduced by the French
as an alternative to the ‘immatriculation’ of native property This consists of the
issue to claimants of a ‘livret foncier’ which 1s applicable to the rights of groups as
well as of individuals  Unlike ‘mmatriculation’ 1t does not create an ndefeasible
proprietary title but 1s mtended to secure the holder fiom dispossession by anything
but judicial process, and has the advantage of leaving the land subject to native law,
(See An African Survey, p. 860.) Registratton of 1:1ghts to land 1s not, ipso facto, a
producer of mdividual ownership, but can be used potently to preserve collective
rights, provided that public policy, the law and 976 Courts, work together to this
end

3 Sir Ernest Dowson and Mr. Sheppard have contributed much towards co-
ordination In 1931 they arranged the first exhibtts of cadasttal maps for the Second

Empire Suryey Cenference  See also their paper on “The Collection and Study of
Cadastral Maps and Records’ at the 1935 Empire Survey Conference.
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as Sir Ernest Dowson and Mr. V. IO, §heppard have suggested,
join together to carry out co- ordinated programmes of aerial survey.
Yet differences in environment, social habits, religion, systems of
tenure, agricultural requirements and technical experience, all pre-
clude any general application of stereotyped methods of recoxdmg
rights to land



CHAPTER XXIV
Changes in Native Land Law

) N ths, previous chaplers many istatices have been given of
modifications of the native land law effected by statutory or
_other means. iBut as this subject 1s one of outstanding interest
and raises many problems of adminstrative importance it will be
well to draw the threads together, even if this entais restating much
that has been said before. |
! Changes in tenure may be produced by many causes. Pressure
of population may necessitate a switch from shifting cultivation on
many scattered holdings to intensive cultivation on consolidated
holdings: o1 it may lead to excessive subdivision, soil erosion and
eventual abandonment * New methods of agriculture and of market-
ing may demand new methods of holding land. *The introduction
of a money crop may give a money value to land which it did not
possess before. It may necessitate a new security of tenure which®
would be incompatible with any form of collective ownership; or it
may, on the contrary, require an expenditure of capital beyond the
means of any single pioprietor. 1Thus, land may come to be held
by companies or corporations in the foim of large plantations. )
JAgain, changes n tenure may be produced by the direct action of
local Colonial Governments, which, even if they have not assumed
the ownership of the land and prescribed the manner by which it
shall be held, may yet have assumed many other forms of control,
Government Agricultural Departments may wnsist on methods of
cultivation which require a departure from traditional methods of
holding land, Veterinary Departments may introduce restrictions
on the freedom of using pasture lands, Forestry regulations may
entail a more economical use of aiable land, and Land Departments
may introduce systems of boundaries, survey and registration which
are compatible only with the exercise of individual proprietary rights.
\Local Native Authorities may also introduce far-reaching
changes of their own.! For, quite apart from the fact that Native
Authorities may be required to administer the land regulatiens of
the Central Government, they are usually also empoweied to make
new regulations of their own.Yy Native law, moreover, though 1t is
sometimes described as native customary law, is not static, but is
subject to change like any of the more developed systems of
law. This is expressly recognized by Colopial governments 1n the

1 The Nigertan Native Authority Ordinance, fur example, empowers Native
Authorities to make rules (subject tu the approval of the Governor) providing for
the fencing of land, declaring any land to be an open space, and so on (See No, 7

of 1943, Sec 26 ) 28
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permission given to Native Autliorities to modify their native law.s
In Ashanti, for example, the Native Law and Custom Ordinance of
1940 empowers the Ashanti Confederacy to modify the customary
law. In Nigeria the Native Courts Ordmance empowers a Native
Tribunal to make rules embodying any law and custom ‘with or
without such additions or modifications as may be deemed exped:-
ent’. ‘In Kenya the Native Areas Order in Council of 1939 directs
that “The Native Lands shall be subject at all times to such rights
as ale or may be enjoyed by natve tribes, groups, families or indi-
viduals by virtuc of existing native law or custom or any subsequent
modification thereon’ i
*Apart from the direct methods indicated above,ithere are many
other ways in which native law is being continually modified |The
day-to-day decisions of the Native Courts, based as they are on
equity rather than on precedent, automatically reflect the changes
that occur unconsciously in the social and economic structure.
Native law 15 affected by the decisions of Adminstrative Officers
“who act as supervisois of Native Courts and themselves, in their
executive capacity, settle innumerable disputes concerning land}
\The decisions of British Courts, the influence of English legal pro-
cedure and English conceptions of real property, coupled with the
use, in many areas, of English forms of conveyancing, all tend to
modify the character of the native law of land.
11t 1s well to 1emember, however, that there is another aspect of
the matter, and that Colonial Governments have often prevented
change as well as fostered it.\ They have, for example, prevented the
ahenation of land to non-natives, they have placed statutory restiic-
tions on chiefs from granting mineral or other concessions, they have
placed restrictions on the granting of credit to natives, on the mort-
gaging of land or its attachment for debt, they have placed restric-
tions on sub-division and the local system of inheritance, and passed
many other enactments and regulations which have interfered with
what might be regarded as normal or spontaneous development.
“The degree to which governments can influence the development
of native tenures varies, of course, with their legal position as regards
the land., In Fiji the control of all vacant lands has recently been

1 There 15, however, no generally accepted procedure for the deterrnation of
native law and custom regarding land among the various tribal groups The Ieny:
Land Commussioners did not consider that Native Counecils or courts should hawe
the power to alter custom n respect of the tenure of land, though they thought tha
councils should be able to make a formal declaration that native custom had beer
modified 1n some particular respect. See Cmd 4556, Sec 1651, The West Africar
Lands Commuittee considercd that Chiefs and their councils should be encoutagec
to embody 1n a bye-law any lucal custom which 1t might be considered desirable tc
place beyond question They did not consider that the rule of English law that
custorn must be ‘smmemonal’ should be applied to native African custom (as it hac

been 1n at least one Gold Coast Supreme Court judgment}. SeecAfrican (West
1046 paras 82 and 8s.

-
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vested in a Board, and the Government can therefore embark on a
planned 1ural economy. : In Malaya, apast from the Straits Settle-
ments, land is vested 1n the Ruler of each State; but in the Federated
Malay States the alienation of land is subject to the control of the
British Resident, whereas in the Federated States alienation is not
so closelyrcontrolled. {In the Gold Coast Colony the land rights of
the people are not qualified by any claim of superior proprietorship
on the part of the Crown, and 1f land 1s required by the Government
for public purposes it is obtained by voluntary agreement or through
statutory procedure; land required by private parties for industrial
or commercial purposes is obtained by direct purchase or lease,
subject to the terms of a statute framed to safeguard the interests of
the native vendors. y Under such conditions native land law is
relatively free to respond to changing economic condittons, though
land rights may be subjected to legislation for the purpose of
defining them (and so curtailing litigation), or in order to meet some
new social or economic need, such as the regulation of the landlord-
tenant relationship.® ; In Kenya, on the other hand, all land is
Crown land (apart from alienation), but definite areas have been sct
aside as Native Lands and declared by statute (or Order in Council
having the force of statute) to be held in trust for natwve use:
Subject to this over-iiding provision the land-holding rights of
natives are those recognized by native law and custom. In Northern

} Nigeria, Tanganyika and the Northern Territories of the Gold
Coast the legal position is that all lands are subject to the disposition
of the Government, to be held and administered on behalf of the
natives.! The Crown is, therefore, a superior proprietor, and no title
is valid without the consent of the Governor. | But this provision
was intended to prevent the alienation of native lands to non-
natives, and not to invalidate rights recognized by native custom:
This intention is evident from the Ordinances under which a formal
Right of Occupancy is held to include the title of any native indi~
vidual, family or group, holding land in accordance with native
custom. Thus, although the Crown 18 the ultimate owner, this need
not entail the cuitailment of native rights) Indeed, where the rights
of the Crown have not been actively exercised, private rights may
become so stabilised that they may take a form equivalent to full
proprietorship, even if they do not assume the technical form
freehold tenure.

VThe Gold Coast provides the most outstanding example of change
during the last fifty or s1xty yeas.! Here the demand for concessions
by Europeans in the eighties of last centary cieated among the
native communities a new concepiion of land as a commercial

3 In many territores where the landlord-tenant relationship has arisen, or 1s
Iikely to arise, there s a need for leguslation to provide tenants with the security
which would enable them to obtam the funds necessary for development.



202 LAND LAW AND CUSTOM IN THE COLONIES

commodity. Many of the chiefs assumed a position of landlords rather
than of trustees,* land was freely alienated and the theory was
developed that every inch of ground was owned by some native
unit—a theory which effectually prevented the British government
from assuming control of the unoccupied lands) But the conditions
of concessions as between grantor and grantee were made-subject to
some measure of government control hy means of ‘Concessions
Ordinances’ which required all concessions to be validated by the
Supieme Court , The area of concessions for mining 1ights was
restricted to five sq. mules and for agricultural land to twenty
sq. miles, and protection was given to natwve rights of hunting,
shifting agriculture and the collection of timber.; Development pro-
visions were also included, which would prevent the acquisition of
land for speculative puiposes. But the Concessions Ordinances
have been criticized on the ground that the terms of concessions
precluded the native communities from obtaining a fair share of the
profits of development, and also falled to impose any adequate
~control over chiefs in disposing of community property,?

}But it was the establishment of the cocoa industry at ‘the begin-
ning of this century that produced the most revolutionary changes
m the nauve land law of the Gold Coast.' Within a period of forty
years cocoa-farming has developed fiom nothing at all until 1t now
provides almost one-half of the world’s requirements of cocoa and
dominates the entire economy of the Colony.} The introduction of
a tree-borne crop which may occupy the same land for twenty to
forty years or more has destroyed the balance of a system of tenure
which was based on rotational occupation by short-term cultures.
Where cocoa~-growing has been taken up, shifting cultivation has
been replaced by permanent cultivation, and collective ownership
by mdividual ownership. The employment of wage-labour, almost
unknown 1n {ormer times, has become a regular feature of the land
economy, and with that there have arisen also bailiffs, absentee
landlords and multiple owners. | Many of the wage-labourers are
aliens who seek to become permanent settlers and obtain cocoa land
on their own account.) On the other hand, one of the effects of the
new-found wealth is t{mt it has sought an outlet for investment in
the towns, largely in the form of house-building, with the result
that there has been a keen demand for sites and a large increase in
urbanization.?

1 In Uganda, also, chiefs became landlords, and 1n Kenya the heredrtary Jand
admunistrators have sought to become landlords. Oa the other hand, persons who
were formerly lent land as fends have tended to become tenants, See Natwe Land
Tenure sn Kikuyu Frovince, 1129, p 13.

2 See dn African Survey, pp. 777 and 1527.

3 Professor Hancock has drawn attention to this and pomted out that between

1921 and 1931 the number of towns of over 3000 mhabitaits mcreased from 44
to I31.
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But the full measure of the effect on land tenure of all these
changes cannot be assessed, since the subject has recerved little
study, and the most elementaiy facts are still unknown 'In many of
the chiefdoms formal recognition has been given to the principle of
exclusive individual ownership? In 1912, the Chief Commissioner
of Ashanti stated that, 1n Ashanti, a 1ule had been made that *where
a man had properly planted a cocoa plantation it should be regarded
as his own, so as to give humn the fiuits of his labour That was the
beginning of individual ownership’ '+ By 1928 English methods of
sale and conveyance had become firmly established in Akan law, and
English forms of mortgage were also in use.?, By 1936 steps had
been taken in some chiefdoms to check the growth of landed debt
by forbidding the pledging of land—a drastic innovation into native
law.3 ' Reference has already becn made to the proposal in 1927 to
introduce into the Gold Coast a'Statute of Limutations. The absence
of this principle from native law had been considered a bar to
security of tenure and an encouragement of 1ecurrent legislation
and many forms of fraud, such as the postponement of claimsgo
land until the land had been extensively improved.t But the pro-
posal was vetoed by the Councils of Chiefs on the ground that it was
contrary to several principles of native law, and would force the
people to adopt Enghish methods of tenure and of transfer.t The
Government Anthropologist (Captain R. 5 Rattray) also opposed
the measure since, in his view, it would encourage persons holding
rights of occupancy from the ‘stool’ to claim ownerstup under the
time limit of the Statute.) The Bull was accordingly dropped. About
the same time proposals were made for introducing into the Gold
Coast a general system of Registration of Title, but this measure was
also abandoned, since 1t was considered that titles were msufficiently
defined to make registration effective.)

Many of the changes that have occurred in the Gold Coast have
occurred also 1n Sierra Leone and in the Southern regions of
Nigeria.t In Sierra Leone, for example, English conceptions of real
property have been introduced, so that, e.g. under the Protectorate
Land Ordinance of 1927, there are provisions relating to ‘tenants-at
will’ and ‘tenants-on-sufferance’. " Aliens may not acquire a greater
interest 1n land than a lease for fifty years, and every alien settler
who does not hold a lease of land must pay a settler’s fee 10 the

1 Cmd, 6278

?See J] B Danquah’s Akan Law and Customs, p. 219.  Among the Akan, land had
long been sold by the ‘fathom’ and there was n customary method of giving ‘hivery
of seisin’. See also H, W, Hayes Redwar, Comuments op Gold Coast Ordinances, p. 75.

8 Gold Coast Sesswonal Paper No I, 1936, paagtys. Some Native Administra-
tions have also wmtroduced maximum amounts for expenditure on funerals—one of
the principal causes of indebtedness on the Gold Coast. In Kenya some Native

Councils have propsed to do away with the principle of redeemabulity, where land
has been moltgaged.
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paramount chief in lieu of the customary presents or contributions
of labour authorised by native law.!" Rents payable by aliens are
revisable every seven years, and there are provisions regarding
fixtures which were formerly unknown to native law. In the case of
tenants-at-will or tenants-on-sufferance, the reversion in all fixtures,
buildings and economic trees is in the tribal authorities: byt in the
case of a tenancy created by lease the fixtures and buildings may
(with certain provisos) be removed by the tenants, or sold to the
tribal authorities, who in any case are required to pay to the tenant
the fair value (to an incoming tenant) of any economic trees which
had been planted by the tenant.) These modifications of native law
are the direct result of the introduction of commercial or plantation
crops. Another result of the establishment of permanent tree crops,
and also of the permanent swamp cultivation of rice, has been the
wide extension of the practice of pledging land, since holdings have
come into existence on which money-lenders are ready to advance
money, accepting the land as security and its use as interest.) In the
swamp 1ice areas, moreover, there is a notable departure from native
custom in that strangers from neighbouring chiefdoms have been
allowed to clear plots for themselves, while still residing in their own
homes. In this way a single individual may, and often does in fact,
own farms in two chiefdoms and is therefore subject to two distinet
Native Authorities. \T'here is no information to show the extent of
these developments or how they are being met.»

" 'Coming to Nigeria, in the Colony of Lagos and some areas of
Southern Nigeria, much expensive litigation has arisen as a result
of the fusion, or confusion, of English and native conceptions of
land ownership.t Lagos was ceded to Queen Victoria by King
Docemo in 1861, but the precise nature of the rights and powers
which passed to the British Crown were not clearly defined and are
still in some respects a subject of dispute.! Many lawyers and
officials have assumed that the ‘sovereignty’ which King Docemo
had exercised over land in Lagos was of the same character as that
exercised by the Crown in England)and that when he had madea
grant of land he continued to retain the ‘ultimate title’. }This view
was supported by the further misconception that native rights in
land were solely of a usufructuary character and that ‘strict native
law and custom did not aliow of the alienation of land’

'In point of fact there is no reason for supposing that the land law
of Lagos prior to the date of the Cession differed materially from
that found in any other part of West Africa, wherever there is
pressure of population ¢ the land.) (The political chief was the
grantor on behalf of the community of vicant or unclaimed land, but
once land had been granted he lost all further right ¢f control)Y Land

1 See p. 196, )
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_granted to a family or s1b became the property of that family or sib.

{ It could not bt; alienated except with the consent of the family or
sib as a whole.? But land acquired by an mdividual through his own
efforts or money became his allodial property which he could dis-
pose of as he pleased, though in the absence of testamentary dis-
position’it would revert to the category of family land, to be used
and inherited according to the well-recognized rules of nattve law.
(At the time of the Cession, therefoie, there wete well-established
private rights both of a collective and indwvidual character, and
these, by a fixed principle of English law, could not be affected by a
change of sovereignty, though a new sovereign could of course alter
the conditions by statutory or other juridical means.? !

{Between 1868 and 1912 the British authorities 1n Lagos issued
some 4000 ‘Crown grants’. The issue of these grants was in many
ways unfortunate, for although ‘in their inception they were no
more than confirmatory of the rights, titles and interests of persons
in possession and occupation of the land to which they related at
the time of cession’3 they were used by many individuals as a fee
simple title for land which in fact belonged to famulies o1 a series of
families.t) They also created the impression that the Government
claxmed absolute ownership of all the land ceded by the Treaty of
Cession.

Another disintegrating factor was the introduction of English
conceptions of mortgage. | Under the native law land might be
pawned but it always remained redeemable.$ (:But largely as a result
of the issue of Crown grants, and in order to meet the credit require-
ments of Europeans, foreclosure followed by public sale became
common throughout the Colony fIn 1912 M. (later Sir) W.
Buchanan Smith, the Acting Comnimissioner of Lands, stated that
‘the modern system of mortgages and sales by order of the Supreme
Court, especially when they affect land outside Lagos proper, must

1 Famuly lands have been freely alienated with the consent of the whole family
during the last 8o vyears. Many of the business piemises m Lagos have been
acquirted i this way, with title deeds made out 1n English form and duly registered
See Lord Maugham’s judgement in Oshodt o Brimah Balogun and Anor.

2 The leading authoiity on this subject 1s the Privy Council judgment in the so-
called Apapa Case of 1021 (Amodu Tyani v, The Secretary, Southern Nigersa,
1921, 2 A C 390)

3 The Hon, K Ajasa—a distingwished member of the Lagos Bar—in a statement
to the West African Lands Comnussion 1912, In the Apapa case (1921) (4Afrcan
(West) No 1048, p. 243), Lotd Haldane observed that ‘The mtieduction of
the system of Crown grants . . must be regarded as having been brought about
mainly, if not exclusively, for conveyancing purposes, and not with a view to altering
substantive titles already existing.” ”

% See African (West), No. 1048, p 226. In Idowu:nasa v, Oshodi (11 Nig. Rep )
Lord Blanesburgh said that the issue of Crown grants to the headmen of compounds
was ‘a source of misupderstanding as each grant, on its face, purported to be a dis-
position m absqlute terms 1 favour of the grantee’.

5 6
See p. 256, 21
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inevitably tend to cause hardship in a country where famuly pro-
prietotship is more often the rule than the exception™ It is of course
always open to the members of the family to recover in Court land
alienated through the fault of the individual debtor, but it 1s prob-
able that in many cases thes is not done, erther through ignorance or
in order not to embarrass the debtor.® It is also true that'in some
instances cteditors have been deprived of their just rights by means
of such applications to the Court, the difficulties in cither case being
due to the fact that both mortgage and compulsory sale are quite
foreign to the native conception of the principles of land tenure,
even mn their modified form”.2»

Much confusion has also been caused by the presumption that
lands which have becn dealt with by written instruments can no
lIonger be iegarded as lands ‘held under native tenure’ Yet the
use of written documents is a natural development of native law.}
In 1909 Mr H. W. Hayes Redwar, a former Puisne Judge of the
Gold Coast, pointed out that written documents among natives,
evidencing the transfer of land, had become common and although
the documents were often clumsily prepared the Courts had
endeavoured to give eftect to their manifest intention.: ‘It is clear,’
he said, ‘that writing not being necessary by the Native Law
to the validity of a dealing with land, this indulgence 1s rightly
extended to conveyances otherwise imperfect.’® In 1912, m a Gold
Coast judgment, Chief Justice Crampton Smyly and Mr. Justice
Gough observed that‘In the present case we are invited by the
appellant to say that from the moment any transfer in land held by
natwve tenure is effected, or purports to be effected by writing, the
Native Tribunals have no jurisdiction, and from this contention it
logically follows that an interest 1n land previously held by native
tenure ceases to be held by native tenure. | The far-reaching conse-
quences of a judicial decision to that effect can readily be imagined.”?

L African (West), No 1048, p 226. Compare the following extract from Madern
India and the TWest (edited by L S 8. O’Malley), ‘Peasant proprietors also lost
their lands as they were sold 1n pursuance of decrees 1ssued by the Cival Courts for
non-payment of debts. Expropiiation on account of private debts was a Western
and not an Indian practice  Formeily there was no such thing as the forced sale of
lands for debts or eviction trom an ancestral holding by legal process Debts wele
lnmited 1n amount because of the poor security which could be offered, viz., cattle
and personal property’ (p 715)

* Comments on Gold Coast Orcinances, p 76 Sir W H. Rattigan 1 his Digest of
Ciwtl Law for the Pumab, states that ‘Smce the mtroduction of British rule the
practice of executing formal transfers 1n writing has become common and 1s some-
times asserted to be essential for the validity of the tiansfer, . . The customary law
ordmanly recognizes no distSyction between the power of making verbal or written
transfers of property wnfer vicos, nor where an unrestricted power of transfer 15
recognuzed to exist between a tiansfer wnfer vtvos and one to take effect upon the
death of the transferor The form of alienation 13 treateg) as immaterial. (7th
edition, 1909, p 8g), !

3 Azzu v, Akardin (1912).



CHANGES IN NATIVE LAND LAW ° 297

" In 1914, Sir W, Brandford Giiffith, a foimer Chief Justice of the
Gold Coast, in a memorandum written on the meaning of the word
‘tenure’ in Section 19 of the Supreme Court Ordinance (No. 4 of
1876), stated that land held by a native under an ordinary English
mortgage or an equitable mortgage would not in his opinion be land
held under native tenure since these forms of tenure were unknown
to native law. | ‘If, however, land is conveyed to a native by deed, or
if he buys land in execution and obtams from the Court a certi-
ficate of purchase, such native holds land so conveyed by a form of
tenule known substantially both to the English law and the native
law ' But, 1n view of the native law of inheritance and of the local
legislation with respect to marriage and concessions, the tenure
approaches moie nearly to native tenure than to the law of England.
In such a case 1t would be difficult to say that the land was not held
by the native purchaser ‘under native tenure’, but it would be easy
to say that 1t was not held under English tenure,’?

“The conclusion then would seem to be clear that the use of a
document does not of itself alter the incidents of tengre or caudk
land held under native tenure to cease to be such.?

tSome thirty-five years ago the Acting Chief Justice of Nigeria,
Sir Edwin Speed, referred to family ownership of land as a dying
institution and observed that ‘sooner or later the legislature of the
Colony, or the Supreme Court in the exercise of its equitable juris-
diction, will have to give the coup de grdce to the whole system’. 3
VThis view has since been shared by other judges.* Yet there s
plenty of evidence to show that even 1n the progressive Colony of
Lagos family ownership continues to be an integral feature of the
soctal hfe and that any sweeping change in the system of land
tenure would cause widespread disturbance.f So long as the social
system of Africans continues to differ from that of Europeans the
African system of land-holding cannot be assumilated to that con-
templated by English law. | The whole history of land legislation and
Iitigation in the Colony of Nigeria during the last eighty-five years
provides a signal example of the necessity of a sociclogical rather
than a purely legal approach to problems of tenure in African com-
munities.?

L African (West) No. 1048, p. 306

2 For further observations on this subject see pp 170-80. In 1929 Sir Mervyn Tew
did not consider that the equitable jurisdiction of the Supreme Court of Nigeria
could be invoked to convert a mere right of occupancy nto a fee simple because the
accupier had purported to convey the fieehold bv means of an mstrument drawn
in the English form ( Nigeria Law Reports, Vol. X, p. 43)

3 Lewis v Bankole (1 Nigernian Report, p. 83)  ~*

4+ See e.g Brimah Balogun and Others @ Oshod¥ (10 Nigerian Report, p. 43)

5 In 1936 the Privy Council stated that ‘the wide differences of opmnion of learned
judges as to the titleyto lands 1in Lagos . . make 1t very desirable to deal withthese
questions by legislation’. But a necessary preliminary to any fresh legislation would
be a thorough study of the systems of tenuie 1n thewr social setting
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* In the Southern Provinces gencrally the occupied lands aie held
by families, and over large areas where theie is no gieat pressure on
the land the sale of land would be repugnant to native sentiment !
But 1n some areas of higher density land is sold under various forms
of legal fiction, such as the payment of some trfling sum by the
vendor whereby he puiports to redeem the property which he has
‘pledged’.? "In other areas, agam, the sale of land is so well estab-

lished in native law that sales have long been publicly advertised."

In Abeokuta as many as a hundred auctions of agricultural land
have been held in a single year, and in 1923 the Alake and his
Council sought the permission of the Government of Nigena to
modify their local land regulations so that property within the city
of Abeokuta and other large trading centres might be mortgaged by
their owners to anyone they pleased. Hitheito the sale, mortgage
and lease of land had been confined to transactions among the Egba
themselves, but the continuation of this limitation would, they felt,
render the raising of money difficult and possibly extortionate It
Was not proposed, however, that these rights should be extended to
agricultural lands, lest ancestral properties should pass into the
hands of stranger capitalists. *T'he Secietary of State agreed to these
proposals, but insisted that, in the case of foreclosure, the land must
not be sold to a non-native. ! In 1933 the Government of Nigeria
proposed to give statutory freedom to natives of the Yoruba Pro-
vinces to deal freely with their land among themselves, provided
that under no circumstances should land become attachable for
debt 1t was also proposed to allow natives to mortgage land to non-~
natives, provided that, if the mortgagee had to foreclose, he would
recetve no more than a lease for a reasonable term  But it was
found difficult to give legal effect to these proposals, which were
accordingly dropped.’

'In 1935, however, a remarkable piece of new legislation, applic-
able to certain areas of the Southern Provinces, was enacted. This
was the ‘Kola Tenancies Ordinance’ (No. 25 of 1935) which pro-
vides for ‘the extmction of certamn holdings of land commonly called
kola tenancies’.” A ‘kola tenancy’ 1s defined as ‘a right to the use and
occupation of any land which 1s enjoyed by any native in virtue of

1 The writer has recently been informed by Mr G L. Jones, an Admmstrative
Officer with an extensive hnowledge of S Nigeria, that even in some densely
populated areas of Iboland native opimion 1s becoming mcreasingly opposed to the
outright sale of land. In the Bende Division as soon as land becomes msufficient
for the needs of the village group the sale of land 1s forbidden.

2 Or the vendotr may agreg that if he wants to recover the land later he will
repay double the amount of tfl; ‘loan’ he has received for the ‘pledged’ land Ths
would be tantamount to an admussion that he had parted with the land for good and
all, It 1s hardly necessary to add that legal fictions affect to gonceal the fact that a
rule of Jaw 1s undergoing, or has undergone, alteration—the letter of the law
remainung, but its operation being modified. ‘
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a kola or other token payment made by such native or any pre-
decessor in title or in virtue of a grant for which no payment 1
money or in kind was exacted’.} The Ordinance is to apply to any
kola tenancy (a) where the tenant or any predecessor mn title has
granted interests in the land to any persom for a consideration other
than a téken payment, and (b) where it is reasonable to suppose that
the payments m money or in kind which are made to the tenant
constitute a benefit more substantial than the grantor anticipated
would be derived from the grant.t Under such conditions the
grantor is enabled to apply for the extinction of the tenancy His
rights may be transferred to the tenant for a price assessed by a
tribunal (consisting of the British Resident and two assessors) or if
the tenant fails to pay the assessed price the grantor may resume the
fand, provided he pays an assessed sum as compensation to the
tenant ) If the grantor or tenant fails to pay the assessed purchase
price or assessed compensation by the date fixed, then the rights of
the grantor shall be deemed to be tiansferred to the tenant at the
end of five ycars from the date fixed. An appeal lies to the Suprent®
Court

{'The purpose of this legislation is obvious—namely to enable
grantors of land rights to receive a fair share of the benefits of any
subsequent wncreage in land values.; It 1s a principle that is becom-
ing increasingly impoitant now that Native Admunistrations ate
assuming greater control over vacant lands and 1t is of course the
principle behind the system of revisable rents followed by most
Colonial governments.ly

But the Kola Tenancies Ordinance appears to be an ambiguous
enactment, based on a one-sided interpretation of native law. Is the
intention of the Ordimance to compensate families or communities
who had parted absolutely with land which had no cash value at the
time but had since become valuable?} If so, it would be attempting
an impossible task. Moreover, the use of the word ‘tenancy’ would
be a misuse of language \But if the grantors have in fact remained
landlords why, 1t may be asked, have they not exercised their rights
assuch? [f the grants they made were merely tenancies which have
been passed on by one occupiet to another, why have the landlords
failed 1o obtamn from each successive occupier the same token of
ownership?) And, finally, why has a matter of such supieme im-
portance heen removed {rom the realm of native law and the

1 See Cap. XXI In India, tenancy acts (e g the Punjab Tenancy Act of 1887)
make provision for the enhancement of ients. B the rent of a peison who
had made imp1ovements can only be enhanced in tl manner provided by the Act.
In the Punjab, madentally, it is laid down that a tenant 15 not considered to have a
‘nght of occupancy’ 4o the land he occupies if the landlord proves that the tenant
was settled on Jand previously cleared and brought under cultivation by, or at the
expense of the founder (See the Punjub Tenancy Act, 1887, Sec 5 1)
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decision of those most competent to deal with 1it, namely, the
Native Authorities? It would be interesting to know how this
Ordinance has been working in practice, if it has been working at
all.

- In Northern Nigeria, as a result of the British conquest, at the
beginning of this century and the assumption of the contfol of all
lands by the British Government, land tenure has undergone a pro-
found revolution ; Under the former régime of the Muhammadan
Fulam overlords, land had been, to a large extent, cultivated on a
basis of slave labour.» The demand for slaves had led to the perennial
harrying of the pagan tribes who were often compelled to live on
hills and subsist on meagre plots close to their homes. But with the
abolition of slavery and the establishment of the pax Britannica
Northern Nigeria became a land of mndependent peasant farmers,
though on many of the estates the ex-slaves remained as tenants on
a métayage basis, paying to the chief or other landlord a proportion
of their crops.

“ It was commonly assumed, and reported, during the early days
of British administration mn Northern Nigeria that land rights were
essentially usufructuary and that the sale of land was unknown,but
it has smce been ascertamed that in the highly fertile areas around
Lake Chad land had long been bought and sold, and that in many
of the pagan tribes, also, land has had a transfer value. Moreover,
since chiefs normally lose all right of control over lands that they
have once conferred, occupancy in practice has conferred a right
which has been practically proprietary.y Nevertheless, over the
greater part of Northern Nigeria, the sale of farm land is still con-
trary to local law,land at a recent conference of Chiefs (1939-40)
the Sultan of Sokoto held that sale should not be permitted without
the consent of the local Natve Authority and then only for excep-
tional reasons 2 | At this conference the question was considered
whether some minmmum limit should be put on the extent to which
agricultural land might be sub-divided, since the strict application
of the Muhammadan law of inheritance had led to overcrowding and
insanitary conditions.| The Conference decided that the extent to
which an estate might be divisible must be left to the local Native
Authorities and that, where necessaiy, these Authorities might order

* Compare I Schapera’s statement that under the traditional law of Bechuana-
land ‘once a man has cleared a field he retains the title to 1t, even if he neglects 1t for
many years *  Schapera, however, adds that 1n some tribes this old rule has now
(owing to the incieasmg demand for land) given way to the view that land should
be continuonsly used or hantied over to someone else. See Native Land Tenure mn
the Bechuanaland Protectorate,'pp, 181 and 177

* The Land and Natrve Rights Ordinance permuts sale under conditions specified
onp 168 Itisinteresting to note that in the French Carmerogns native owners may
sell land (see P.M.C, (28), 1935, p. 115) and, by a decree of 1938, mdividuals may
acquire an area of 20 hectaies malienable for 25 years.
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farms to be sold and the proceeds divided among the legatees. This
15 2 good example of the way in which local custom adapts itself to
circurnstances and may, in Muhammadan areas, over ride the pro-
visions of Islamic law.?)

| In the crowded areas around Kano city the tenure of agricultural
land has developed along lines which are unique in Nigeiia. Here,
prior to the British occupation of Kano tn 1903, the Fulani Govern-
ment had imposed a farm tax which was additional to the Muham-
madan tithe on harvested giain and cattle. ; It consisted of a basic
assessment on cultivated land, plus a surtax on crops other than
cereals. } The British Government took over this system and con-
verted 1t into one of revenue survey, the details of which have
already been given (p. 157). It is claimed that this system is more
suttable for the area around Kano than the income-tax system
prevalent elsewhcre in Nigeria, since the farmer’s tax liability 1s
clearly defined and his efforts to improve his land are not penalised,
as they might be under an income-tax system.

{ There is one further observation 1egarding recent tenure changes
in Nigerta 2 The pax Britannica has enabled pagan tribes, particu~
larly 1n Northern Nigeria, to descend from the hills and distribute .
themselves widely over plains which were formerly unoccupied
A direct result of this has been the disruption of thousands of village
communities. ) Large extended-families have also tended to break
up mto small family farming umts. Admumstrative difficulties

1 For further observations on the modification of Muhammadan land law by
native custom and by statute see Chapter XIX, Land and Muhammadan Law.
There 1t 1s pointed out, for example, that in Zanzibar although Muhammadan law*
18 declaied statutorily to be the fundamental law of the Protectorate 1n all civil
matters, 1t has been modified m many ways by local custom and by British Law
(e g. by the Tiansfer of Property Decrees). Even the fact that the Muhammadan
law of evidence has been 1epealed by the Evidence Enactments of the East African
Terrtories has affected land problems, since it wvalidates evidence of the true
meaning of the contract i cases of ‘fictitious sales’ of land, which were one of the
contributory causes of Zanzibar's agricultural debt. On the othei hand, Dr Nadel
has recently stated that m Nupe-land (N Nigeria) modern economic condrtions
have led mncreasingly to the adoption of Muhammadan rules of mheritance as
agamst local custorn  See A Black Byzantwm, p 173.

2 An Ordmance of geat impoitance (No 73 of 1945) has recently been enacted
m Nigeria This empowers Native Authorities to make rules, subject to the
Governor’s approval, relating to the use and alienation of lands within the alea
of ther jurisdiction: and in particular for controlling the use of communal and
famuly land; for controlling mortgages and sales; for the recording and filing of
documents relating to alienation, and for regulating the allocation of communal
and famuly land and the area over which rights may be exercised. It will be mterest-
ing ta see how far these powers will be used and whether they will tend to promote
or hinder uniformuty There 1s eonsiderable dangeg 1n allowing a large number of
Native Authorities to evolve thewr own land law. jtatutory Native Authorities do
not ahways cometde with those recognized by native custom  Moreover, rights over
famuly lands are nopmally regarded as private rights with which Native Authorities,
statutory or cher,‘are not entitled to intertere,
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have followed on this development, and in Nigeria, as in Northein
Rhodesia,! attempts have been made by some Native Authorities to
preserve social cohesion by compelling farmers to return to their
villages during some of the dry-season months. The wisdom of this
policy must depend on locgl circumstances. Its general application
would, in many cases, be a serious interference with ecdbnomic
development and the flow of population from congested to un-
developed areas.sIn Bechuanaland, where chiefs have insisted on the
return of farmets to their parent village for certain months of the
year, this rule has proved an obstacle to the adoption of winter
ploughing and other improved methods of agriculture.? Tt has been
argued, too, in favour of decentralization, that it leads to more
sanitary conditions and a healthier dietary. \On the other hand,
there 1s much to be said for the view that living together 1n villages
is the very foundation of the Afiican’s social life and provides the
best basis for its future development, including the provision of
educational and medical facilities.® } Moreover, co-operation is
likely to play an incieasingly important part in the development of
agriculture in Afiica and may well assume the réle that has been
attended with so much success in Russm.:‘/

In East Africa there is the same general tendency towards a
diminution in the size of the land-holding unit and the emergence
of individual proprietary rights\iln the Kiambu district of Kenya for
example many of the family lands have been converted into private
individual holdings, with complete freedom of transfer.5! Farms
are being bought and sold - they are often sold to pay off debits,
and cases have occurred of farmers selling their holdings in order to
meet their Government tax. Fenced-in holdings are also appearing,
and even pasture lands are being enclosed.%{‘l‘ he introduction of the

18ee p 124 (footnote 2).
? See I Schapera, Land Tenure tn Bechuanaland Protectorate, pp 267 ct seq.

% In the Transke: territories of the Union of S. Africa a policy of concentration

mto villages 1s being followed 1n order to facilitate adequate reservation and rota-
tional use of the land.

* Co-operation 1s already a featuie of certain forms of Afiican agriculture, and 18
being increasingly exploited for Government schemes connected with soil erosion,
the recistribution of cattle, and agricultural development generally,

5 But from some reports it would seem that, in Kiambu, land cannot be sold to a
stranger without first being offered to members of the kinship group. It 15 1m-
portant to note that the iambu practice of selling farms 1s no recent mnovation,
but was followed in pre-British immes. See the Report on Natwwe Land Tenure in

Kikuyu Province, p. 11, In Sukuma (Tanganyika) land was also sold, in congested
ateas, prior to the German occfipation

® 1. Schapera states that in Beciluanaland there is nothing 1n native law to pievent
a person from fencing-in his land. But some chiefs seem to have prohibited the
fencing-in of land, lest this should lead to a lessening of theiff control over land.
See Native Land Tenure in the Bechuanaland Protectorate, p 175. r
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plough has led in places to a new disparity in the division of land.
Wealthy natives have been buying ploughs, breaking up large areas,
and planting them with wheat, maze and wattle. These new
capitalists, if unchecked, may acquire, as thewr own, land which 13
or was, the public property of the tribe 4In some cases the Native
Authorilies are said to be parties to this form of explortation. In
Tanganyika, also, Mr. Culwick has drawn attention to the danger
of allowing monied natives (e g. retired clerks) to acquire rights over
large areas of land and to levy what amounts to an annual tax on the
cuttivator ) In Nyasaland, wealthy natives are obtaining more than
their fair share of land and using 1t to cultivate cash crops by means
of paid labour, much of which is immigrant, }In consequence, many
of the poorer farmers have insufficient land for their meagre require-
ments. Moreover, in the absence of supervision, the labouters on the
lands of the wealthier natives make little attempt to follow sound
methods of husbandry, thus adding to the amount of land that is
being lost through erosion.. )

\Develdpments of this kind are being viewed with concern by tie
local governments, since they may portend the rise of agrarian debt,
the creation of a landless pauper class and the various other evils
that accompany unrestiicted freedom to traffic 1 land %'In Kenya
(and Tanganyika) consideration has been given to the introduction
of legslation to control the sale and mortgage of land, to prohibit
its acquisition by absentees, to limit the maximum and mmimum
acreage of native holdings, to limit the amount of rent, and to pro-
vide greater general security to tenanty.f

}In most areas of Kenya, and indeed of East Africa as a whole, the
sale of agricultural land is still contrary to native custom, and it
wouid be unnecessary to introduce rules forbidding it.? jBut rules

1 Mr, Culwick also reports that, nowadays, i Bukoba, anvone can sell, mortgage
and pawn his plantation (banana, coffee, etc ) provided 1t has not been acquired by
inheritance. Plantation land can be taken m satisfaction of a Netive Court judge-
ment Another novel feature of Bukoba tenure 15 that land can be obtained from
the Native Authorities on payment of a fee.

2In 1938 the Governor of Kenya in Council decided that it should be the
Government’s aim to secure that the real title to land occupied by a native com-
mumnty should continue to be based not on individual ownership, such as English
law has made famailiar, but on a usufructusry occupation [t was further decided
that a Commuttee should be appomted to examine and icport on the following
questions (1) Whethertribal customs can be relied on to lunit the 1ight to disposal
of land and if any form of legislation 1s desirable whether 1t would be practicable to
enforce 1t, (2) How the problem of mdividual ownership has been dealt with m
tribes m which 1t has occuired, (3) Whether there is any practicable method of pre-
senting excesstve acquusttion of land by mdividuals, and (4) To make recommenda-
tions for methods of recording land transactions, 1fsland transactions are to be
recorded, indicating what precautions are desirable.q See the Kenya Annual Report
on Natwe Affawrs 1038, para 12.)

3 But among the Kikuyu some of the Native Councils have made rules regulating

sales. Itis of mterest'to observe that m Bechuanaland some of the tribal courts have
been 1mposingfines for attempts to sell land. It appears also that persons who have

hl -

-
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may become necessary as a preventive measure, though, where this
is s0, concormutant steps should also be taken to intioduce a suitable
system of credut, through co-operative societies, or possibly through
the local Native Authority.!

‘There are difficulties infixing maximum and minimum agreages
of holdings on account of the varying quality of the soil, thé varying
requirements of crops, the practice of shifting cultivation, and the
fact that famuly and individual rights over land may already be well
established., In Kenya many of the tribal communitics would resent
a restriction of acreage as an unjust impediment to enterprisc which
would not be imposed on thewr European neighbours. The m-
position of a minimum acreage, on the other hand, would, if it were
effective, deprive many peasants of thewr only means of existence.
It would not be effective unless some restriction were also put on
the number of those who worked the land and drew their subsis-
tence from it.

evertheless, in many African tribes the tiibal authorities are
éntitled by native custom to withdraw land {from anyone who is not
using 1t beneficially.? In Bechuanaland this principle has recently
been reaffirmed (at a meeting of the Advisory Native Council in
1940) in consequence of complaints that some individuals were in
possession of more land than they could plough and would not sur-
render, or even lend, to others who required land.| There is, how-
ever, no tendency as yet in Bechuanaland to restrict the amount of
land that a single individual or family may hold, provided it is being
fully used.’ In Basutoland, on the other hand, farmers are normally
limited to three fields, and periodical inspections are made by the
Native Authorities m order to see that no one is holding more,
Should such a person be found he would be deprived of his excess
land, which would be given to others with fewer fields or none at
all.?y The Basutoland rule might well be adopted by other African

cleated fields, and subsequently transferred them, are beginning to demand very
substantial compensation for the work of clearing. On the whole, however, the
puople of Bechuanaland aie still opposed to the use of land as negotiable property
and on this account are also opposed to any system of individual temue. See
1. Schapera, op. cit, p 178

LIn Northern Nigetia and Tanganyika some Nattve Authorities are already
undertaking the financing of peasants who wish to take up mixed farming but lack
the necessary capital, See p. 1555 also the 1033 Report on Tanganyika, p. 21.

2 Bee p. 24. In Kenya the ‘muramats’ of Kiambu have considezable powers of
redistribution, but these are becoming more and more limited as shares are becom-
ing more precisely defined. See Kenya Land Commussion Report, Sec. 507 It s
nteresting to note, as regardp, land held by Europeans in the Fighlands of Kenva,
that under the new Land Comyrol Ordinance (No, XX1I of 19.44) the Land Board
may refuse to sanction a transfer of land if 1t considers that the applicant already
has sufficient land., r -

3 Bee I. Schapera, op. cit., pp. 181 and 182, and Su A, W, Pum, Frnancial and
Eeanonuc Position of Basutoland (Cmd. 4907), 1935, D. 46.
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communities, where local circumstances make this possible. It may
be recalled that in T'onga (Fiiendly Islands) the normal agricultural
holding is limited to eight and one quarter acres, that in Malaya
grants of village lands are limited to ten acres, and may be with-
drawn, if the land is not being beneficially used, and that in Fyi
there is*provision (in the 1940 Ordinance) for the redistribution of
land, according as the land-owning group decreases or mcreases in
numbers. ! In South Africa the Glen Grey Act of 1894 provided
for allotments of a standard size of eight acres, but the Native
Economic Commission of 1932 recommended that this restriction
on the size of holdings should be relaxed 1%+

iWith regard to the question of the excessive subdivision of land
and the fixing of a minimum acreage, t}}%s“is a problem which is
becoming acute in many parts of Africa.”"In Western countiies the
soil is not the only means of livelihood and co-heirs on an over-
crowded farm may agree that onc of their number should buy out
the othets, who would seek alternative employment elsewhere. But
in tropical Africa this may not be possible owing to the absence®f
other industries and the nature of the social organization, On the
other hand, native Aftican law makes varied provisions to meet the
problem. There s the system of periodic redistribution of land, and
there is also that of primogeniture, by which the general control of
famaly lands passes to the eldest son or sentor heir.+In this connec-
tion the Kenya Land Commission recommended that in areas out-
side Reserves, where leases have been issued to a family or family
group, the title, as embodying the seignory, should pass to the
sentor heir, but that the right of use should be distiibuted. In other-
words the land would be impartible in respect of title, but partible
in respect of use.Z(; If however a right-holder were absent from the
land for more than three years, and had made no use of it, then he
should lose his right. The lessee, moreover, should be given the
power Lo buy out superfluous right-holders In the case of land held
individually (outside the Native Reserves) it was important that this
should be maintained as such, and the Commussionets accordingly
recommended that when a lessee died intestate the title should pass
by primogeniture  But they considered that a lessee should be able
to dispose of his land by will—an inroad into native law—though in
this case he should not be allowed to bequeath it as an inheritance in
common. And although he might dispose of it by specific bequest

1 See An African Survey, p 844.

* The recommendation that titles should be 1ssues to families accords with native
social conditions Lord Hailey has observed o The Glen Grey Act of 1894
(S. Afiicn), which mutiated a system of individual allotments of 8 acres, that this
epuniment had baen criticized because it mussed out an essentia] stage in the
evolution to yndividual title, namely the allotment of plots large enough 1o accom-
modate extended-farmly groups. See An African Swrvey, p. 845.
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of particular shares, no share should be smaller than a certain
minimum ! In Malaya, as in Northern Nigeria, the Muhammadan
law of inheritance 1s 1n practice overruled by local custom, with a
view to preventing excessive subdivision; and in the State of Kel-
antan there 1s statutory prevision for restricting to one-quarter of
an acre the minimum area into which a plot may be dividéd.2 In
Ceylon primogentture is foreign to all of the many legal systems of
the 1sland, with the 1esult that excessive subdivision has long been
a scrious problem. The difficulty is sometimes overcome by joint
shaieholders agreeing to cultivate the land in turn, but this usually
leads to over-explortation. Under the new Land Development
Ordinance (of Ceylon) sevele restrictions are imposed on the tenure
of land alienated by the Crown. The owner may not dispose of a
divided share of the holding less in extent than the unit of sub-
diviston specified 1n the grant, and no person may be the owner of
an undivided share in the holding less 1n extent than the specified
unit of subdivision.? In South Africa, under the Glen Giey Act of
1834, which introduced to the Bantu-speaking peoples a system of
individual holdings, special provisions were made to prevent the
subdrvision of holdings Among these it was laid down that succes-
sion was to be by primogeniture, and this principle was confirmed
by the Native Admunistration Act of 1927. Lord Hailey has
observed, however, that, although undue subdivision is nominally
prevented, the density of population has become such as to deprive
the regulation of most of its effect, since the landless members of
the community continue to squat on the allotments. In the Trans-
-keian Teirttories to which the Glen Grey Act was extended the
restrictions against subdivision have had to be relaxed (by
Proclamation No. 300 of 1913 as regards the Transkei, and in the
Ciskei by No. 66 of 1936). In this area, also, many of the allotments
granted under the Act have been cancelled for want of beneficial
occupation,*

IBefore leaving the subject of inheritance in 1ts relation to tenure,
it may be observed that many problems of tenure are being created
by changes in the system of mheritance, and that many problems of
inheritance are being created by changes 1n the system of tenure.
It has been shown, for example, that in some matrilineal com-
munities of the Gold Coast it is becoming customary for sons, and
not sisters’ sons, to inhernit plantation lands In Malaya, among the

! Cmd. 4556, paras 18go-1907.

*See p. 48, The Ottoman §and Laws overrule Muhammadan law as regards
the mherntance of State or ‘Mirfh’ Jands. See e.g., p. 64.

3 See p. 59 (footnote 1)

* See An African Swivey, p. 844. Lord Haley remarhs thay the success of the
Glen Grey Act as an expenment 1 the mdividualization of tenure was prejudiced
by local circumstances.



CHANGES IN NATIVE LAND LAW, 307

matriarchal peoples of Negri Sembilan, there is precisely the same
tendency. All land was formerly owned by females, and was trans-
mitted matrilineally, but nowadays 1ubber land is inherited by
males, and by sons in preference to sisters’ sons ¢ 'In Nigera there
are tribes where one section has adopted,patrilineal principles while
the oth®r has remained matrilineal’ Among the Verre of Northern
Nigeria there are at least three tribal groups with three distinct
systems of inheritance, one of which is ultimogeniture or mheri-
tance by the youngest son 2 In Bechuanaland, Schapera has 1eported
that there is much confusion regarding the mheritance of land owing
to the fact that ward segregation has broken down in the villages,
and in many of the tribes daughters are permitted to inherit land and
to retain it after mariiage On the other hand, cultivation is no
longer a predominantly feminine occupation, and men are taking an
interest in possessing arable as well as grazing land.®

‘Fragmentation,® as distinct from subdivision of holdings, may
also be produced by customary rules of inheritance, even where
primogeniture is the 1ule. A man may have children by sevemal
wives and it may be the rule that the eldest son of each wife 1s
entitled not meiely to a shate of thewr father’s land, but to a share of
each category of land, such as land suitable for cocoa-growing, land
suitable for maize, and so on. In Kenya it has been reported that
in the coastal belt a plot of three acres of land may in this way be
held by ten or fifteen people 'The pioblem of {ragmentation has
received hittle attention mn any of the dependencies, and few if any
attempts have been madc to consolidate holdings It may be added
that, in some dependencies, plantations of cocoa, coffee or coco-nutssy
are often rendered valueless owing to the fact that the ownership of
trees 1s divided among innumerable heirs None may have a Mc)aim
sufficiently large to induce him to keep the plantation clean.

'Another factor in modifying native methods of holding land has
been the introduction of systems of survey and registiation of title.)
In the chapteis dealing with Malaya it has been shown that the
whole of the native system of tenuie has been tiansformed by the
fact that 1t has existed alongside and intermingled with a European
system which depended on survey. This, coupled with the develop-
ment of plantation crops, tended to produce an assimilation of the
customary title to that of the registered title, so that, at the present
time, the differences in the two forms of title are almost negligible,
The occupant of land held by native custom has now become the

1 Sec Matriary wn the Malay Pemnsula, by G A, de C. de Moubray, p. 138

* Ultimogenrture 15 found mn English law undergihe name of ‘Borough English.’
(See Glossary )

&I Schapers, op, ¢it, p 152 . .

: Fmgmenzatlon may be defined as the holding of small units of land n various
parts
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owner of land held by entry in the Mukim register, he possesses a
document of title, he can charge or lease his land, its area is sur-
veyed, dealings have to be executed in a statutory form duly
attested, and the instrument has to be registered before it can be-
come effective, . .

In Uganda, in the same way, a new system of native tefiure has
been evolved under the direct mnfluence of European methods of
holding land * With the establishment of ‘mailo’ tenure 1n Bugandal
land assumed a new character : it became a private possession at the
complete disposal of individual owners; and with the simultaneous
introduction of a money economy it also came to be regarded as a
source of profit through leasing and sale 2 By the Land Law of
1908, enacted by the Native Government of Buganda, ‘mailo’ land
was made freely transferable and disposable (to natives), not merely
by customary succession, but also by will. Succession need not,
therefore, be to an eldest son, nor even to any other member of the
kinship group—a very significant innovation. Another departure
from native custom was the provision that the owner of ‘mailo’
lands need not give to a chief any portion of the produce of his land
Futthermore, the English Jaw of easements was made generally
applicable to ‘mailo’ lands; land falling mnto escheat was to be dealt
with by the Governor and Native Council as trustees for the
Baganda people; and provision was made for the resumption of land
for public purposes, and (by the Land Survey Law of 19og) for the
survey and registration of ‘mailo’ lands.

In Buganda the commutation into money of the traditional service

~due by a peasant to his landlord developed gradually into a regular

system of rent, and some ‘mailo’ landlords became entitled to rent
from several thousand tenants.® And so in 1927 (at the instance of
the British authorities) the Buganda Native government passed
legislation designed to give security to native tenants and regulate
the payment of tribute and of rents. This measure, known as the
‘Busulu and Envujo law’, was probably the first enactment in
Africa dealing with native rental conditions* (Under this law

! See pp. 132-3.

# Lord Haiey has also pomted out that one effect of the giant of estates to chiefs
n proprietary title was to divoice Jand-holding from the exeicise of their political
functions, upon which control over land had formerly depended See An African
Survey, p. 851.

¥ With this we may compare the history of ‘socage’ and ‘gavellund’ in Enghsh
tenure This latter word s connected with the Old English woid ‘gafol’ which
means rent or a customary performance of agricultural services. See W 5 Holds~
worth, Historieal Introduction ¢o the Land Law, p. 133.

* 'The status of tenants on natiwe lands 1n Kenya received a good deal of attention
in the Repoits ot the Committees on Land Tenure in Kikuyu Province and 1n the
North Kavirondo Reserve. In dealing with the question of evigtions the latter cSm-
mittee suggested that these should be controlled by a specific statute  But native
{aw should be able to cope with this problem More knowledge, however, 1s required
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tenants, in return for a presciibed rent, obtained for themselves and
their successors a right of occupancy in their small holdings, revo-
cable only for good and sufficient reasons and after reference to the
Native Courts. Theur right to improvements was acknowledged and
it was laid down that no sale, exchange or, gift of ‘mailo’ land should
affect either the status or duties of peasant tenants But tenants were
obliged to continue to render to the ‘mailo’ owner ail customary
respect and obedience, and to take good care of the land and the
buildings. They were prohibited from sub-letting their holdings or
any part of them, for profit. In 1932 a Land Tax law was enacted
by the Native Government, and this, among other things, estab-
lished the principle that landowners should not be entitled to the
wholc mcremental value of their land Finally, in 1939, by the Land
(Agreements) Law, all dealings in unregistered ‘mailo’ lands weie
prohibited. This law marks a further departure {rom native custom,
and extinguishes equitable as well as legal nights arising from un-
registered documents.

In Tanganyika the changes that have occurred in recent timess
have already been indicated,* and reference need only be made here
to the evolution of the type of tenure known as ‘nyarubanja’.
‘Nyarubanja’ were originally estates or plantations conferred on the
sons or daughters or favourites of the chief, or on those who had
proved successful leaders in war When a ‘nyarubanja’ was granted
the previous owners of the various plots included in the ‘nyarubanja’
were compelled to give them up or else remain as tenants or setfs of
the new ‘mtwaze’ or grantee, to whom they paid gifts of beer, pro-
duce or service ' In 1922 the Commissioner of Bukoba ditected that
all dealings in ‘nyarubanja’ should cease and that all ‘nyarubanja’
should be registered In 1926 the Government issued instructions
for the commutation of tribute and of service, thereby altering the
whole character of the tenure. The landlords now claimed full
control of the land, but this claim could not be admitted under the
Land Ordinance. Finally, in 1929, rules made under section 15 of
the Native Authority Ordinance required landlords to pay to the
Government a peppercorn rent m recognition of the Crown’s title
to land, and in return the landlords were given certain produce
rights, It will be observed that i the case of ‘nyatubanja’ the
development of tenure has followed very different lines from that
of the royal estates in Buganda.?

1 most African dependencies of the native custom regarding ejectment and of the
remedies open to landlords in cases where tenants have abused thewr nghts, e g
whete, having engaged to pay their rent m land, they have faded to cultvate the
land 1n the manner and to the extent that 1s custpmary. The problem of natives
restdent on European estates has been discussed at pp 81-4, 116 and 127.

& See pp. 108-114,

2 In speaking of the Bemba of Northern Rhodesia Dr. Audrey Richards stated
(in 1939) that while the native political machumery founded on the system of land

-
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In Kenya, consideration has been given to the question of in-
stituting local agencies for recording transactions in land, whether
by way of sale, mortgage or other method.! The Kiambu Local
Native Council has passed a resolution in favour of registration of
title, the South Nyert Coyncil in favour of registering all transac-
tions including outright puichases, the Fort Hall and Meru Councils
1n favour of registering transactions other than outright purchases,
and the Embu Native Council in favour of regulations covering the
relationship of landlords and tenants It has already been observed,
however, that, while full play must be allowed to local initiative,
there is nevertheless a need for caution in leaving such questions as
the institution of systems of iecords to inexperienced Native
Authorities, since the form of record adopted s likely to have a
determining effect on the form that landholding shall take.?

We may conclude this summary of change in native systems of
land tenure by two examples from the Pacific—Tonga and the Fip
Islands. *Tonga is an excellent example of the way in which a
primitive systern of tenure may be adapted to twentieth century
requirements. The change was effected voluntarily by the peaple
of Tonga with the advice and assistance of the British. The Tonga
land system has already been described? and it need only be
observed here that all land in Tonga has been declared to be the
property of the Crown ; that it is divided into three classes, namely
(@) hereditary estates held by royalty and nobles, (b) tax allotments
and (¢) town allotments; that the interest of the holders in each class
is a life-interest only and 1s hereditary according to prescribed rules;

rthat every male Tongan over the age of sixteen is entitled to a
minimum of eight and one quarter acres of farming land which he
must keep in good order; that no landholder may sell or mortgage
his land ; that rents are at a standard rate fixed by the State; and
that all transactions in land are subject to registration.

The declaration that all land 1s the property of the Crown was
not a mere tmitation of the English doctrine that ‘every acre of land

tenure was breaking down with changing 1eligious beliefs and the Chief’s diminish-
g power to exact his legal dues, nevertheless from the agricultural pomnt of view
the position of the commoner had remamed secure. No Bemba chief had yet
profited from changing conditions to limit his subjects’ right of cultivation or had
tried to exact a profit from lus theoretical ownershup of land. Land, Labour and
Duet in Northern Rhodesia, p 266. -

1 The people of Kiambu were asking for registiation of their ‘ithaka’ or umts of
land tenure as long ago as 1929 The Commuittee on Land Tenure m Kikuyu
Province considered this reasonable, but pomted out that registration would entail
rules governing sale and conveyaneing. ‘They also considered that a careful watch
would have to be kept to prévent registration of ‘ithaka’ developing into land-
lordism (see Report on Natwe Land Tenure in Kikuyu Province, p 41). In some
parts of Tanganyika (e g Bukoba) systems of registening E{:ansfers have baen
wtsated, but these seem to be confined to certam forms of titie only.

1 See pp. 212-6 r
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is held of the king’, but was a logical development of the older
Tongan piinciple that the chief holds the land 1n trusteeship for the
people. The setting aside of hereditary estates for the use of the
royal family and members of the aristocracy was in accord with the
social traditions of T'onga and follows closely the development that
occurrechin Buganda, as a result of the Uganda Agreement of 1900.
But whereas in Buganda the estates assigned to the chiefs or aris-
tocracy became purely private property which their owners could
use as they pleased, in Tonga a life-interest only was conferred.
Moreover, in Tonga, unlike Buganda, care was taken at the outset
to prevent the dispossession of the peasant. By the grant to every
grown-up male of a holding of his own, the Tongan has been
enabled to pursue the path of economic individualism. But since
his holding is a ‘usehold’ only, as Dr. Keesing has expressed it,!
both he and the land are protected from the abuses incidental to the
fuller forms of ownership.

‘In Fiji the development of the native system of tenure has been
governed by two principal factors, (@) the sugar industry, amd
(b) the presence of immigrant Indmns who are now almost as
numerous as the Fyans themselves,” The Fiji Islands were ceded
to Queen Victoria in 1874, but the Fijians retained the ownership
of their lands. The land legislation, however, prohibited the aliena-
tion of native land by sale, grant or mortgage, except to the Crown,
and it was laid down that when a ‘mataqali’ or land-owning group
became extimet its land automatically became the property of the
Crown as ultimus haeres. But natives were enabled to lease their
land to anyone they pleased. Lands were freely leased to Indians
for cane cultivation and were as freely resumed by their Fijian
owners at the expiration of the lease. This led to much ill-feeling
between Fijians and Indians and much improvident use of land.

In 1936 the Government of Fiji came to the conclusion that a
greater measure of control over lands was necessary, if the interests
of the Indians and Fijians were to be co-ordnated, 1f continuity of
agricultural policy and security of tenure were to be atiained, and
if the existing wasteful system of agriculture were to be replaced by
a planned economy. The Fijian leaders shared these views, and
agreed to resign to the Government the control over all their un-
occupied lands. In 1940 a new Ordinance was enacted, under which
the administration of native land was vested in a Board, This Board
will have the assistance of local committees which will advise it on
questions of land tenure. The establishment of local commuttees to
deal with land matters is an important 1nnovat10n, long overdue in
many of the dependencies. The Board may set aside any native land
as I Reserve, anc'no land in any Reserve may be leased or otherwise

1See The South Seas wn the Modern World, by Felix VI, Keesing, 1942, 2 109.

-
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disposed of, except to a Fijian. The Board may giant leases and
licences of portions of native land not included in a Reserve. Thus,
while all land not included in a Reserve will be available to applic-
ants of any race, within a Reserve no one but a Frjian will be entstled
to hold land. In cases in which the original area reserved appears to
be too large for the present or futuie requirements of Fyrans, the
Board may exclude any portion of land from a Reserve. On the
other hand, the Governor is empowered to set aside land for a
‘mataqali’ or land-owning group whose land is, or may be, insuffi-
cient for its maintenance, When a ‘mataqaly’ dies out, the Crown
retams its former 11ght to become the ‘ultimate heir’. Thus here,
as in the Tonga legislation, impo1itant principles of native law have
been rctained. The Government’s new policy provides adequate
safeguards for native customary rights, but at the same time offers
sufficient scope for individual enterprise.

This review is 2 selection of some only of the changes that have
occurred n native systems of land tenure. Nothing has been said
about many important innovations such as the setting aside of land
for special classes of natives, the special laws that have been made
for native tenants on European estates, the effect on tenure of rules
made to coutrol erosion or of the innumerable ordmances cnacted
at the instance of the Agricultural and other Government Depart-
ments, of the effect of legislation restricting credit to natives,jof debt
legislation such as that recently enacted in Zanzibar, of of the
establishment of co-operative systems of credit. But sufficient has
been said to indicate something of the complexity of the many
problems of change. Tt is clear, for example, that within a single
territory the rate of change may vary widely anq that the problems
of each district may requite separate treatment;'that in most areas
native law 1s well able to coniinue to deal with land administration,
but that in some it wil require assistance as tenure tends to pass
from a basis of custom to one of contract; that in some territories
(e.g. Nigeria and the Gold Coast) the legal position of the Govern-~
ment may enable it to control change more effectively in one area
of the ternitory than in another; that problems of change in tepure
cannot be constdered apart from change in the other social institu~
tions of the people and that drastic changes are therefore to be
avoided; that, on the other hand, there is an equal danger in allow-
ing many varieties of tenure to develop in a higgledy-piggledy

! In 1933 the Government ol Fi1 enacted legislation which enabled an mdividual
Fian cultivator to obtam security of tenure over a portion of tribal land and to enjoy
the proceeds of his own efforts without interlevrence from other members of his
soctal group, In this connection it should be noted that 1n French North and West
Afiica there 1s a constderable baodv of legislation dealing with the transformation of
callective usutructuary rights mto those of putely private propgrty (though resteic-
tions may be retamed on sale and mortgage). See e.g. An African Survey, pp. 858-63
and I'Ajrwquee frangase for June 1937 ‘
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fashion.! It has been made clear also that under some circum-
stances the group may be a better farming unit than the individual,
while, under other circumstances rights of co-ownership may be a
definite bar to capital improvement. [Finally, although many of the
native systems of tenure appear to be passing through one or other
of the Dtages traversed by all the developed systems of modern
countries, 1t may be asked whether they must all necessarily arrive
at the same conclusion as these modern systems Must com-
mercialization and urbanization lead mevitably to landlordism and
tenant conditions? Must gifts in kind for the usc of land become
converted into money rents? Must the peasants of Afiica accom-
modate their tenure to the caprtalism of European countries, or may
it be possible for them to follow the example of Russia, or else
develop other systems of thei1 own?* Must peasant farming give
way to plantation or large-scale farming, and if so will the cultivator
(as in Fiji and Russia) be given an individual interest in the land?
As a pait answer to some of these questions, and a conclusion to this
study of the problems of land tenure in the British Colonial Empi?e,
1t may be appropriate to quote the following paragiaphs from
Dr Felix Keesing’s recent book on The South Seas in the Modein
World. “The average Westerner,’ he says, ‘tends to assume that his
own particular property usages, with their attendant paraphernalia

1'The Kenya Land Commussioners of 1933 declared that ‘It is futile to imagmne
that an undirected mass evolution can solve the many new prablems which have
resulted from settled government and the impact of an industiial civilization on a
primitive people and aie entirely outside the range of tribal experience . Govern-
ment, by the very act of governing, has created the problems, and 1t 1s not unieason-
able to expect that Government should solve them . .. The function of Govern-?
ment cannot be discharged by marking and proclauming the changes as they occur.
Conscious regulation 1s necessary > On the other hand, they obseived that ‘natives
are entitled to be protected against the possibility of rash or ill-cons:dered rules’ and
msisted that proposals for new Government rules should first be referied to the
local Native Councils. Dr. Leakey, a well-known anthropologist with anintimate,
knowledge of Kenya, stressed the danger of attempting to mntroduce modifications
mto native systems of tenure by means of Government rules See Cmd. 4556,
Secs. 1653-57. Dr, Audrey Richards has stated that among the Bemba and other
peoples of Northern Rhodesia, although individual rights over land can become
very clearly defined where ground for cultivation 1s searce, the introduction of a
rent-paymg system and the right to sell or lease land 15 quite unnecessary to secure
this end; the traditional system can be quite easily adapted without any need of
Government mterference. (Land, Labour and Diet 1n Northern Rhodesia, p 276.)
Sir Ernest Dowson has also observed that m Iraq the Ottoman Land Code had
proved a failure because 1t had attempted prematutely to cast 1n a rigid mould the
Auid practices of a still preponderantly primitive society. The establishment of
security of tenure should be sought i confornuty with exsting custor, and i
many areas 1t was essential that the tenure should be regulated locally of 1t was to
be governed by law at all Complete fieedom of individual dealing with land should
not be allowed until the mass of small-holders had attammed greater economic
stability and experience. (An Enquary into Land Tgnure, ete , 1 Dag, 1932)

2 Dr U. P. Mayer has remarked (in an unpublished manuscript) that ‘In Rusua
thenleast collective fype of collective agriculture, the kolkhost, which preserves the
mdrvidual holding of land but unites labour and management, may well be fitted to
absorb certan? tribal systems of cultivation which function on similar hnes,’
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of maps, theodolites, fences, and title deeds, have a kind of universal
validity or even sacredness. Other systems of property holding, if
they even come to his notice, are regarded as primitive, inadequate,
and perhaps vaguely subversive Yet, in reality, history shows that
the present highly individyalistic and legally complex system, of the
Western countries 1s a comparatively tecent growth. It t¢ok form
patticularly fiom the sixteenth century, when the inclosure move-
ment and its accompanying peasant revolts, together with the
cmergence of an increasingly large landless class signalized the main
stage in transforming European feudalism and collectivism 1into
private owneiship in the modern sense. The customs of landhold-
g before this were in many respects parallel to those found among
Pacific peoples. It will be well to keep this in mind in exploiing the
problems of modernizing local systems of tenure, particularly as
many of the difficultics and conflicts appatent m Colonial arcas
to-day resemble those occurring in Europe during the earlier
centuries.’” Again he says- ‘It would seem that under these circum-
sttnces the official policies regarding Jand should be very elastic and
adaptable, hence of a kind that would encourage native groups to
try out {or themselves which types of tenure might best suit their
needs m the modern setting. On the one hand, the way ought to
be open for persons who so desire to get individual holdings on
government lands 1f native lands are not available. On the other,
any experiments along collective lines could be encouiaged, in order
10 test out their practicability.® Meantime, the traditional usages, so
far as they are still vital, may well be respected and protected. In
r this, as in other matters of policy, dangers seem to lie equally in
retarding indigenous development and in overstimulating it.

‘In all such questions of land policy a primary need is for govern-
ing authorities to be expert 1n the traditional land usages withun their
jurisdictions and also to be in the closest touch with the trends of
change under modein conditions. Either the local officials (judges,

4)1distr1ct officers, sutveyors and others) should be thoroughly trained
in these matters, or else specialists should be brought in to report on
them. Ignorance on the part of administrators adds to the growing
confusion and may dangerously undermine the prestige of a govern-
ment, since landholding is so vital a matter

‘On the whole, the land question, except in a few regions, is still
beset with difficult problems, especially in the sphere of native
tenure. There can be no quick solutions, and, for the most part,
resolving them depends on long-term education rather than imme-
diate action. Indigenous land ideas and customs are an integral
part of the whole cultural and psychological fabric now being tested

1 An interesting example of experimentation (in the Indian State «f Baroda) will
be found 1n the Appendix (para, 7).
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out for its survival value; nevertheless, upon the intelligent handling
of land matters depends i large measure the future economic
stability and social welfare of the peoples.’?

! The South Seas in the Modern World, by Telix chx M Keesin

042, PP. 97 and 115,
These paysages are quoted by the lund Permission of t%xe author and of the
publishie1s (George Allen & Unwin).






Appendix
Notes on some recent developments m tenure systems

L] A

1, Colltive Farmung in Russia  The following extracts are taken from a recent
article by Sir E J. Russell, FR'S  They are reproduced here by kind permussion
of the author and of the propietors of The Geographical Magazine in which the
atticle appeared (December 1941)

“The whole of the farming land 1s vested in a selected group of peasants known
as the “"Collective’; 1if they had any agricultural propeity such as faim ammals,
mplements, seed, etc., they had to bring 1t inte the common stock New members
can be admutted, though some contribution 15 requied, and some petiad of praba-
tion 1s usually necessary,

‘The member of the Collective 1s assigned a house and fair-sized piece of
ground, about § acre in the more fertile 1egions, up to about 2 acres 1n the less fertile
districts; he keeps thrs as long as he remams a member of the Collective, but he
cannot sell 1t, he has no proprietary rights. He 15 (or was before the war) allowed to
possess one or twe cows, a bireeding sow and some chickens On this httle holiyng
he may himself wark, and his wife and famuly, but he may not employ anyone for
wages.

“The management of the farm 1s 1n the hands of a Comnuttee elected by the
members themselves, presided over by a Chairman . . No wages are given to the
workers but they are paud a share of the produce .. At the end of the season the
total produce of the farm 1s estunated, the various State and other charges are paid,
and the balance is shared among the members 1 proportion to their “labour days”,
Duting the year there are, of cowsse, advances to enable the people to Iive. The
ducct Goveinment demand for grain, potatoes and muk s about 4% or 5% of
yields fixed by law and must be paid whether these yields are attained or not; the
risk of the season thus has to be borne by the Collective, not by the Government.
The Motor Tractor Station, the central body that hires out tractors to farms not
possessing them, charges a percentage of the giain actuaily obtamed. Other calls
ate for capital developments, msurance, seed, old and sick people, day nussery and
créche, cte All these charges have to be met first, and then the balance 15 shared out.

‘Some compromise has always to be made between the requirements of the
Collective farms and of the land held personally, and there was a tendency for men
to put 1n too little time on the Collective and too much time on thetr own land,
which they found more profitable, this had to be stopped by a sharp law.

‘Once the farms were collectivized the way lay open to the use of machinery and
the mtroduction of modern scientific methods of farming; previously this had been
possible only on the larger estates, not on the peasants’ strips Bitterly as the
peasants resented collectivization—and well they might, for 1t was at first ruthlessly
imposed upon them—they became reconciled when they saw the tractor commg for-
ward and ploughing in a day what they knew 1t would have taken them wecks to do.’

2 Communal Farming wn Bechuanaland and the,Umon of South Africa’ Apart
from pnvately-own%d farms there are 1n every tribe of Bechuanaland one or more

1 Phus informgtion 18 taken from Land Tenure in Bechuanaland Protectorate by I, Schapera (The
Lovedale Press 1943}, p 157
317
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large farms specially cultivated every yegr for the Chief by hs subjects. These
farms ale known as ‘masotla’. They and their produce are tribal property of which
the Chief 1s the custodian and admunistrator. Thewr cultivation 1z a communal enter-
prise undertaken to enable hum to carry out the duty of providing for lus people 1n
time of need, of feeding the regiments that he summons to work for him and of
entertaming visitors, In the Kfatla tribe there were formerly munetecp of these
farms, situated 1n different parts of the countiy. Each was entrusted to a separate
village or group of wards, so that practically the whole tribe took part i the cultiva-
tion 'The British Adminstiation, while restricting the Chiefs’ use of forced lahour
in other duections, has expliaitly 1ecognized thewr nght to demand this form of
service from their people, on the ground that it enables them to mamtain ther
position as heads of tuibes and to discharge the duties of their office.

After the outbreak of the war, with a view to increasing agricultural produc-
tion, a scheme was drawn up whereby special tribal lands should be cultvated
communally along the lines of the ‘masotla’. Ploughing and planting were to be
done by a mass effort fiom all cultivators whose own holdings weze situated close to
where each particular ‘war land’ was situated The weeding, thmning, cultivatmg,
bird-scaring and so on were to be done by rotation of family groups, each being
responsible for a few days’ work., The harvesting and thieshing would also be
carfied out by collective effort Where necessary, seed would he obtamed by pur-
chase by means of an advance fiom the tribal treasury.

Although some of these “war lands’ did not recewve the care given to land cul-
tivated by individual owners, the scheme marked a new and 1mportant 'development
m communal enterprise and land tenure among the people of Bechuanaland, In
1935 the Director of Native Agriculture in the Union of South Africa observed that
‘a very laige number of natives have not the facilities in the way of draught animals
to work their individual holdings efficiently. Morcovet, a greater number are em-
ployed in mdustry and elsewhere away from thew homes at a time when the

,mdwxdual arable holdings require their undivided attention. It 1s considered that
the stage has been reached when collective crop farming by organized groups or
assocations of heads of farmilies under a capable leader should be undertaken. The
leader of such an association must be held responsible to, and controlled by, a
representative body like a local or distiict council or, where no council exists, an
advisory council or board under the Chief. "The objects of the system are to arrange
for the group of producers to pool their labour, their draught animals, their mnple-
ments, tools and sced, and to undertake all aperations of fallowing, ploughing, plant-
ing, etc., at the proper time and efficiently in order that optimum crops may be
obtamed. Collective crop farming as against individual farming would also appear
to offer an opportunity for a definite saving of human and anumal labour In this
connection it has been estimated that the proposed system will release approximately
50% ~75% of the male labour umits and 40% -50% of the draught animals annually
engaged on ploughing and planting of food crops of mdividual holdings *2

3. Jewnsh Agrwcultaal Settlements in Palesine. These m 1937 covered some
126,600 acres and were accupied by 10,000 famalics. The farms fall into two mamn
types: (a) the ‘kvotzoth’ or collective settlement for 40-100 farmilies who, together,
manage one large estate, and (b) the ‘moshavim’® or settlement of smallholders, each
of whom manages s own farnl, backed by a co-operative system. The general
trend under this system 1s towards diversification of cropping, vhich 1s made easfer

-

1 See Proclamation No %4 of 1034, Section 22 (1) (c).
% Reportof the Department of Natwe Affairs for the Years 1935-36 (U,G. 43, 1937), p 38

~
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by an extensive use of srrigation. Cereals represent only 11% of the farm income as
compared with 50% undet the Arab system.?

4. The Latifiyah Estates, Irag  In 1928 this Company bought 60,000 acres from
the Government of Iraq for the purpose of geneial arable farming, and at the outset
managed the estate on plantation lines, the workeis being employed as daily wage
earners g‘he Company’s machinery and capital, however, proved madequate and
the wotkers, who were unaccustomed to a daily wage, showed little interest in the
estate. A system of tenant farming was accordingly introduced, the unit being
20 acres for winter crops, plus a maximum of 5 acres for summer crops  The wimnter
crops are ceteals (barley for the most part) while the summer crops ate mullet,
gesame and cotton The whole estate, which was oniginally desert land, 1s watered
{rom flow or pump irtigation and the cropping system allows half the land to lie
fallow each year The head of a family gtoup may acquire a number of unuts of land
and the families are 1egistered as partners in the lease. The Company provides
certain setvices, such as power cultivation and threshing Rent 15 taken 1n kind—
50% as a rule, though the exact figure depends on the type of land occupied and the
extent of the services rendered,

5. The Gemra Scheme (Sudan) @ The Gezira 15 the name given to the triangle of
5,000,000 actes lymng between the Blue and White Nile, The cotton cultivation
scheme covers an atea of 1,000,000 acres which are 1rrigated from the Sennar dam.
It is opcrated on a share system by a triple parinership between the Government,
The Sudan Plantations Syndicate and tenant cultivators, whose shares are respec-
tively 409, 20% and 40% The Government has the night to renc land from the
origmal owners, but the owners have a prior claim on tenancies, which are held
single units of 4o feddans (a feddan being rather more than an English acre) There
are provisions to prevent fragmentation and the sale of the land to merchants or
others who would be unable or unwiiling to reside on the land * The Government
meets the mnterest on and the repayment of the capital cost of the Sennar dam and
major canals, the runming expense of the Irngation Service and the rental to the
oniginal landowners. "The Syndicate meets the cost of development and of the minor
canals and undertakes the general management of the scheme, the heavy cultivation
(with power machinery), the supervision of the farming operations, and the collec-
tion and marketing of the cotton crop. The tenant pays a piropoitionate share of the
expenses and 18 allowed to grow food and fodder crops on his own account. He has
full security of tenure and since he can obtain cash advances from the Syndicate at
reasonable rates he 1s able to keep himself free from moneylenders. He has every
mducement also to improve his holding The scheme provides the Sudan Govern-
ment with one-quarter of its revenue and so 1s one of the principal means of pro-
viding funds for development But it has been cnticized on the ground that it
depends on a single export cash crop, that 1t offess msufficient opportumty for the
mamtenance and development of the social hfe of the people,® that it tends to
promote an individualistic and mercenary outlook and that 1ts dependence on
foreign capital necessarily entatls a considerable degree of local explortation

6 The Alternative Livelihood Scheme (Sudan) Wath the construction of the Jebel

1 For full details readers should consult Planned Mixed Farmng by I Elazan-Volcani (Palestine
Publishing Co.,, 1038) and Feonomee Survey of Palestine by D Horowiiz and Rits Hendun (Economic
Research Institute, Tel Avtv, 1938). A

2 This Scheme evpires in 1950 when the contract between the Sudan Government and the Syn-
direate 18 termmated

3 Tt should be notea that 1n the Sudan generally no native may sell, mortgage, charge or other-
wise dispose ofa any land or interest thercin without the consent of the Government, But such
consent 1s not required t6 a devise by will or a {ease for a periad not exceeding 3 years

¢ Many of the tenant fm;ners are imnugrant Fausa from West Afncs

*
»
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Aulia dam a large tract became inundated and some 470,000 families weie unable to
pursue their semi-nomadic mode of Iife. Many of these have been converted inta
settled culttvators under a system whereby the best featuies of then tribal organiza-
tion have been preserved and the corporate life of thetr compact villages developed
on modern lines The agricultural system 18 modelled on that of the Gezira §chexne,
with this difference, that the Gdvernment, m addition to 1ts awn dutiey, assutmes
those also of the Syndicate. The scheme s therefore a partneiship between the
Government and the tenants, the Government taking 60% of the cotton profits and
the tenants 40%. No large scale machinery 13 employed, but the tenants are
encouaged to form co-operative societies foi ploughing. There 15 2 cess of one
puastre per bag of cotton harvested and this is sct aside to form a Tenants’ Welfare
Fund 'Tribal discipline 15 fully maintained and there are courts for this purpose,
An admmistrative Sheikh presides over the willage council, and a feature of the
scheme 1s the appomntment of an agricultuial Shetkh for each thirty holdings, who
acts as an intermediary between the tenants and the Government Agricultural
Officer. The various agricultural Sheikhs together form a court which 1s empowered
to inflict fines for agricultural offences.®
7. The Baroda Scheme. "The State of Baroda in India has recently embarked on a
novel experiment 1n land tenure It has bought out five vallages which had fallen
mto the hands of moneylenders and proposes to rehabilitate the cultivators m five
different ways, with a view to determurning the most suitable system of tenuie  In the
first village each famuly will be given a consolidated holding of fifteen acres, which
may not be subdivided, and must be cropped according to a programme fixed by the
State, 'The cultivators will eventually buy out thewr holdings The system in the
second village will be smmular but the cultivators will remain tenants of the State
In the third village all crops will be grown n blocks by the community, the produce
being shared m proportion to the area of land worked by each cultivator. In the
fourth village the system will be one of colleetive farming, each cultivator receiving
. share of the whole produce proportionate to the amount of Iabour contributed by
himself and his cattle. In the fifth village a system of State farming will be followed.
The land will befong to the village as a whole and the cultivators will receive a daily
wage, togcther with a share of the profits at the end of the year.

1 The above imformation concerning Jewish Agricultural Settlements 1n Palestine, the Latifiyah
Estates :n Irag, and the Geara and Alternatve Livehihood Schemes wn the Sudan, 18 derived from
The Agrienltural Development of the Middle Fast by B A Keen, DSc, F,RS (QUP, 1046)
g:hxi mrtzéfis]tlmg to campate the three last mentioned schemes with the Fiyt system descrihed m

apter § f



Glossary?

1. Absolute Title The 1egstered proprietor of lands registered with an absolute
tit'[e‘(under the Land Registration Act 1923 § has a State guaranteed title that
thete 1s no other person who has a better 11ght to the land  (Osborn.)

2 Adverse Possession. An occupation of land inconsistent with the right of the
true ownet (Oshorn )

3 Alienation. The power of the owner or tenant to dispose of his interest n real
or personal property Alicnation may be voluntary, e g, by conveyance or
will, or mvoluntary, e g., seizure under a judgment order for debt, (Osborn )

4 Allodium (adjectrve=allodial)=lands not held of any lord or superior, in

which, theiefore, the owner had an absolute propeity and not a mere estate,
(Osboin )

. Assign. To tiansfer property to another.

Attach To take or place property under the contiol of o court

7 Beneficial owner The person who enjoys or who is entitled to the benefit of
propetty (Osbom.)

8, Borough English. A customary mode of descent under which the youngest son
inherited land to the exclusion of his elder brothers. It was abolished in
England by the Law of Property Act, 1922 (Osborn.) The name 1s prob-
ably derived from the fact that at Nottingham 1t was the custom of the
English as contrasted with the French borough (See W 8. Holdsworth
op at,p 136.)

9. Burgage Tenure A form of free land-holding, generally at a money rent,
peculiar to boroughs, similar to the modern tenure in fee simple, but subject
to local custom It was abolished by the Law of Property Act, 1922,
(Osborn )

10, Caveat An entry made i the books of the offices of a registry or court to
prevent a certam step bemng taken without previous notice to the person
entering the caveat, (Osborn )

11. Contract An agreement enforceable by law

1z2. Conveyance A mode of transfer of property; the deed or instrument other than
a will whereby an instrument in property 1s assuzed by one person to another.
1t includes a mortgage, charge, lease, assent, vesting declaration, vesting mn-
sttument, disclaimer, release, and every other assurance of property except a
will. (Osborn.)

13. Coparcener, One who shares equally with others 1n mheritance of the estate of
a common ancestor, (S.0.E.D.)

14. Copyhold. Tenute of lands bemng parcel of a manor, ‘at the will of the lord
according to the custom of the manot’ by copy of the manorial court-roll.
(S O.E D.) Copyhold tenure was abolished by the Law of Property Act 1922
and existing copyholds weie enfranchised.

15. Corporeal property. Property which has a physical existence such as land or
goods, (Osborn ) 0

1. This glossary of some terms used 1n connection with English land faw 15 compiled from A Concise

Law Dictionary by P, 3. Qsborn A few of the definitions are from The Shorter Ovford Enghsh

Dictionary _Some of the terms included are only of lustorical interest 1n so far as English law 18

concerned, But they provide patallels for many of the incidents of the developing tenures of the
Colomal territories
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16. Custom, A rule of conduct obligatory on those within its scope, estabhished by
long usage. A valid custorm has the force of law, A valid custom must he o
mmmemorial antiquity, certain and reasonable, obligatory, not repugnant to
Statute law, though 1t may derogate from the common law. (Osborn )

7. Customary Freehold A superior kind of copyhold The tenants hold by copy
of Coutt roll according to"the custom of the manor, but not at thq,“hll of the
lord Abolshed by the Law of Property Act 1922 (Osborn )

18 Defeasible An estatc or interest i property which 1s hable to be defeated or
termunated by the opeiation of a condition subsequent or conditional limita-
tion  (Oshoin.)

19 Demuse Orgmally any transfer or succession of a right; now the grant of a
lease of lands o1 other hereditaments. (Osborn.)

20 Devise A gift of land or other realty by will,

21, Fasement A 1ght enjoyed by the owner of land over the lands of another.
{Osborn.)

22, Emblement, The right of an out-going tenant to harvest the crop sown before
the termination of his estate.

23, Emphyteusis A grant of land for ever, or for a long period, on condition that

an annual rent (canon) shall be paid to the grantor and lus successois and

that, 1f the rent be not paid, the grant shall be foifeited. (Oshorn )

24. Ental  To convert into ‘fee tail’. To settle land on 2 number of persons
succession, so that 1t cannot be dealt with by any one possessor as absolute
owner (SO.ED)

25. Equity of Redemption, The right of a mortgagor who has in law forferted his
estate to redeem 1t within a reasonable time by payment of the pincipal and
mterest, (S.OED)

26. Escheat The lapsing of land to the Crown o1 to the lotd of the manor, on the
death of the owner—intestate without heirs, Escheat was abolished by the
Admunistration of Estates Act 192§ and the right of the Crown to take as
bona vacantin was substituted (S,0 E D. and Osbhorn.)

2% lBscuage A variety of tenure by krught’s service. It imposed on the tenant the
duty of accotnpanying the I{ing to war for forty days, or of sendmg a sub-
stitute, or of paying a sum of money which was assessed by Parliament after
the expedition. (Osboin )

28, Lstate An interest in land. An absolute estate 13 one granted without condition
or termimation  An estaie m severaily is one held by a person singly, and an
estate wn common 15 one held by several persons jomtly in undivided shares.
A customary estate is one that existed m manors and boroughs by virtue of
local custom. now abolished by the Law of Property Act 1922. An estate in
Sfee simple 1s one that 1s granted to ‘a man and his heirs’, and is the greatest
estate a subject of the Crown can possess. An estate of freehold 15 one ongin-~
ally held by 2 freeman and subject to free services and of uncertamn duration,
e.g., for life, or for the life of another, An estate tad 1s one created by the
grant of land to ‘a man and the heirs of his body’ or to a man and specified
hews of tus body. Since 1925 the estate tail can be barred by will and will
take effect as an equitable interest A Jegal estate 1s one valid agamnst all the
world; 1t is the estate capable of subsisting or being created at common law.
By the Law of Property Act 1923 the only legal estates dapable of subsisfing
are (1) an estate n fee simple absolute m possession; (2) asterm of years
absolute, (3) legal interests or charges as follows: eagements, rent charges in

.
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possession ; chaiges by way of IegalQmortgage ; land tax, tithe rentcharge, etc ,
rights of entry All other estates, mterests angl chaiges are to take effect as
equitable interests  An equitable estate is one created and recognized only by
a coutt of equny? 1e the Court of Chancery (Osborn)

Estovers, Common of The right of taking from the woods or waste lands of
arfother a reasonable portion of his timber Or underwood (Osborn ) From
the old French estovoir=to be necessary.

Expropriation, Compulsouily deptiving a person of his property in return for
compensation.

Fee Ougnally a feudal benefice, land granted to a man and his hens in return
for services to be rendered to the granto:, now land or an mterest in land,
which 1s capable of descending to an heirr {Osborn )

Fee-farm Rent A perpetual ient issuing out of lands held in {ee simple,
reserved when the lands were granted, and payable by the freeholder, A fee-
farm rent 1s included 1n the term ‘rentchaige’ (Law of Pioperty Act 1925)
(Osborn )

Fee Simple. See Lstate

Feoffment, The ovett or public delivery of the possession of land by the
ceremony known as ‘the live1y of sasin’.

Feudal system 'The system of political organization 1n the Middle Ages based
on land tenure The King was the ultimate lord of all land, He granted land
to his loids in retuin for military and other services and they in turn made
similar grants, the process bemng known as subinteudation. 'The unit of land
was the manor, each under 1ts lord, who had a right to services 1 labour and
m kind from the villems, over whom he exercised full jurisdiction, The lord
mn return owed them a duty of protection 'The King had an over-rniding
authority and claimed allegiance both {from lords and their tenants. (Osborn.)

Fixtures. Anything annexed to the frechold, It usually becomes part of the
1ealty and the property mn it ymmediately vests m the owner of the soil
Tenant’s fixtures are chattels annexed to land or houses and are removable by h
the tenant They aie not distrainable for rent, but may be seized in execution.
Fixtures affixed to an agricultural holding by a tenant not under an obligation,
and for which no compensation 1s received, may be removed, subject to con-
ditsons, See Agricultural Holdings Act 1923, Sec 22. (Osbom.)

Toldage The night of a lord of a manor of having his tenant’s sheep to feed on
hus fields, so as to manute the land, in return for which the loid provided a
fold for the sheep (Osborn )

Foldcourse The right of the lord of the manor of feeding a certain number of
sheep on the lands of the tenant during certam times of the year, (Osborn.)

Folkland (opp. to Bookland). The prevatling view of the antithesis has been that
folkland was land helonging to the State, which the Iing or the witan might
grant to a person to1 hs life, but which did not descend to heirs, while book-
land was held by charter or deed, Another view 1s that folkland was land
hentable by folkright or common law, while the estate 1 bookland was con-
firmed by deed, and could be alienated fieely, (SO E D) It may be sug-
gested that a parallel may be found mn the distinction, m many Colomal
territories, between ancestral and self-acqCired property, coupled with the
inttoductionsaf documentary forms of conveyance See eg., pp 307 (b),
185, and 54-5.

TForeclose T'o bar the nght of redeeming mortgaged property.
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41. Franlalmoign or Frankalmom (Fiee alms). The tenure by which Church lands
were for the most part held It orfnally mvolved no services except playing
for the soul of the dodior  Abolished by the Adnunistiation of Estates Act
1925 Is now socage tenure. (Osborn.) ,

42, Freehold Tenure. Undet the feudal system land was held by mulitary tenure,
socage tenure or copyhold tenure Both military and socage tenties were
freehald tenures, they weie held 1n return for services which ‘a free man
mught not think 1t derogatory to perform. Military tenure was abolished in
1660 and the land becamc subject to socage tenuie (Qsboin) W 8,
Holdsworth classifies the free tenures into four groups (frankalmom,
knight service, serjeant and socage) cortesponding to four different types of
socal relationship. ‘The unfiee or villem tenant held of his lord a cettan
quantity of land m return for his services i cultivating the loid’s demesne
land * His tenure developed into copyhoeld {q v.).

43. Gavelkind, A type of tenure charactenistic of Kent., Its principal mudents
were (a) the land descended equally to all the sons; (b) a child could alenate
hus land by feoffment at fiftecn, (¢) thete was no escheat of the land to the
Crown on account of felony, and (d) the widow of the deceased tenant was
entitled to half the land for dower or until remaiage, Inish gavelkind was a

~ custom by which land, on the death of its occupant, reverted for redistribu-
tion among the membeis of his sept. Gavellund was abolished by the Law
of Pioperty Act 192z2.

44. Grant The assurance or transfet of the ownership of property, as distinguishad
from the delivery or transfer of the property itself. A conveyance 1s a deed of
grant. By the Law of Property Act 1925 all land hies in grant and 15 1endeted
mcapable of bemg conveyed by hivery of seisin, (Osborn.)

45 Hypothecation A charge on property as security for the payment of a sum of
money where the property remains in the possession of the debtor, {Osborn )

46, Indefeasible. Not Lable to be made void

~47. Lien The right to hold the property of another as security for the performance
of an obligation, (Osborn )

48. Limitation, Statutes of. The Statutes which pzescribe the periods within which
proceedings to enforce a right must be taken.

49, Lavery of Seisin. An ‘overt ceremony’ which was formerly necessary to convey
an mmmediate estate of fieehold. (Osborn,)

50, Métayage A system of land tenute common in Western Europe and U S A,
in which the farmer pays a proportion of the produce to the owner, who
futnishes the stock and seed or a part thereof. (S.0 E.D.)

51. Mortgage, The conveyance of real o1 peisonal property by a debtor (called the
muortgagor) to a creditor (called the mottgagee) as securily for a money debt;
with the proviso that the property shall be reconveyed upon payment to the
mottgagee of the sum secured within a certam period (S O.E.D.) Formerly
if the money was not paid on the day the mortgage became 1rredeemable at
common law, but the mortgagor had an equity of redemption until fore-
closure or sale The right of foreclosure entitled the mortgagee to compel the
mortgagor either to pay off the debt within a reasonable time or to Iose his
equity of redemption. Butby the Law of Property Act 1925 a mortgage of an
estate in fee simple shall only be made by a demise for ayterm of years alwo-
lute, subject to a provision for cesser on redemption, or by a charge by deed
expressed to be by way of legal mortgage, A first or only mortgage shall take
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L]
a term of 3000 years. The object of the changes 15 to secute to the mont-
gagor a legal estate and not a mereequity of redemption as hitherto (Osborn )

Peppercorn 1ent A nonunal 1ent serving as an dcknowledgment of the tenancy

Pre-emption. Thegright to purchase property before on opportunity 1s offered
to others.

Prescription (@) Negative. Limutation of the time withm which a claim can be
raifed. (b) Positive. Uninteriupted use or possession from time immemorial,
or for a period fixed by law, as giving a title or night; hence title or right
acquired by such use or possession (S.O.E D)

Primogenituie  The principle by which property descends to the eldest son.
Cf. ultimogeniture and Borough-English.

Profits 4 prendre Rights of taking the produce or pait of the soil fiom the land
of another petson, e g. rights of common, pasture, vestuic and herbage
(Osborn )

Qurt-Rent, A rent, usually of small amount, paid by a fieeholder or copyholder
1n lieu of services. (S.0 E.D)

Rack-rent. A rent cequal (or nearly equal) to the full annual value of the land.
A very high excessive or extortionate rent, (S O E.D)

Real Property. Lands, tenements and hereditaments Immovable property
(res=thing) as opposed to personal L4
Reversion  Where land 1s granted by the owner foi a less estate or interest
than he has himself, his undisposed of mterest 15 termed the reversion,
because the land wull revert to the owne: on the determination of the paiticu-

lar estate (Osborn )

Sersin  Feudal possession- the 1elation 1n which a person stands to fand or other
hereditaments, when he has in them a state of freehold in possession,
(Osborn.)

Severalty. Propetty 1s said to belong to persons in severalty when the shate of
each is ascertained (so that he can exclude the others from 1t) as opposed to
jont ownership, ownership 1n common, and coparcenary, where the ownerse
hold in undivided shares. (Osborn.)

Socage. A variety of tenure by certamn fixed services other than kmght service,
frankalmoign, or serjeanty. Socage was originally erther free socage or villein
socage, according as the services wete free o1 base. Generally a2 money rent
was due, or occasionally agricultural service. The rent might be nominal or
substantial, e.g arose or a pound of peppe1 Sometimes no reat was exacted,
only fealty. It was the least encumbeied of all the tenures when land-holding
mvolved public rights and duties as well as private rights of ownetship. And
so 1t developed into the ordmnary frechold tenure of modern times (See
W. S, Holdsworth op cit., p 28-9.)

Squatter’s Title. The title acquired by one who, having wrongfully entered
upon land, has occupted 1t without paying rent or otherwise acknowledging
any superior title for such time that he acquites an indefeasible title, (Osbom )

Tenancy 1n Common. When two or mozie persons are entitled to land in such a
manner that they have an undivided possession but several fiecholds 1e.no
one of them 1s entitled to the exclusive possession of any part of the land, each
being entitled to occupy the whole 1n comymen with the others. It is dis-
tingwshed from joint tenancy by the fact that on the death of any one of them
his share passes, not to the survivors, but to his heir or devisee, who then
becomes tenant i common with the survivors, (Osborm.)
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Tenant at Sufferance, A tenant who keeps possession of land after his title ha:
expired. "

Tenant at Will. A tenant'who holds Iand at the will o pleasure of the lessor.
Copyholds were origmally tenancies at will, .

Tenant for Life One whose interest 1n land ceases at his death and does not
pass to his legal personal repiesentatives.

Tenant from Year to Year. A tenant of land whose tenancy can only be deter-
muned by a notice to quit exprr ing at that period of the year at which 1t com-~
menced An agricultural tenant (if a tenant from year to year) must, under the
Agricultural Holdings Act of 1925, have twelve months’ notice to quit
(Osboin ) B

Tenuwe., The mode of holding or occupying land, By English law no person
except the King can be the absolute owner of land  All lands 1n the hands of
subjects are held of some superior, and mediately or immediately of the
Crown. The possessor 13 metely a tenant  The manner of his possession is
called a ‘tenuie’, and the extent of his interest an ‘estate’, Tenures were
(@) temporal or lay, and (b) ecclesiastical or spiritual (tenure in frankalmaign
and by divine service) The tempoial or Iay tenures weie of two kinds
according as their services were fiee or unfiee. The fiank o1 {fteehold tenuies
were (a) knight’s service (including giand serjeanty, escuage, castle waid and
cornage, all of which have been converted mnto common socage) and (b) {rec
socage (including pelty serjeanty, burgage, borough-English and gavelkind).
The unfree tenures were (a) pure villeinage, which exsted 1n the foim of
copyhold and customary freehold tenuies, and (b) the obsoleie privileged
villemage or villein socage, from which 1s derived ‘tenure in ancient demesne’.
The customary tenures were converied mnto socage tenuie by the Law of
Property Act 1922, (mainly Oshorn )

Ulttmogeniture. Inhetitance by the youngest of a famuly, See Borough
English.
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Abdur Rahmn, 241 in
Abeokuta (Nigeria), 154-6, 266, 298
Abeicorn (N Rhodcs), 122, 125 fn 4
Abr kolo (town allotments, Tonga), 212
Aby twkuhau (tax allotments, Tonga),
212 ®
Absenteeism, ¢ fn 3, 68, 72, 73, 66, 97,
125, 127, 175, 217 fh, 4 and 6, 222,

240

Absolute title, g5  See also Allodial
ownership and Glossary

Abusa system (Gold Coast), 176, 222,
261 fn 4

Accra, 279

A Concse Law Dictionamy (P 8.
Osboin) See Glossary

Acreage, maximum and minmum  See
Property, scqured

Aenal photography See Photography

Africa, 131 In, 4, 158 fn. 2

Attiea and Africans. 1 general, xvn,
5 6, 7, 10, 14, 15, 90, 239, 272,
2 Bast, 4, 13, 71, 72, 76, 89, 95, 230,
233,281, 302, 3 South, 26 fn 2, 96,
103, 108 fn 1, 120, 274, 283, 302
In. 3, 305, 306, 317, 4+ West, 4, 29, 81
in. 3, 233

Agncultural Banks, 6o, 6g, 92 fn. 1;
Holdings Act of 1923, 246, offices,
91, 112, 262, etc

Ajasa, the Hon, K, 295 fn 3

Akan Laws and Customs, 160 fn 1,
176 fn 1, 261 fn 4, 272 fn, 1, 203

fn 2

Akan peoples (Gold Coast), 10 fn. 4

Akim Abuakwa, 177 fn 1

Akokoaso (Gold Coast), 169 fn., 17757

Alwakim (Gold Coast), 180 fn. 2

Alake of Abeokuta, 164, 166 fn 1

Alberta, 129

Al, A, Yusuf, 43 fn. 1, 71 fn.

Alienation (of land), xix, 33, 135, 36,
38, 42, 43, 45, 47 48, 49, 50, 54, 50,
60, 63, 72-5, 8a-1, 82, 89, 105, 113,
124, 147,159, 168, 178, 179, 181, 182,
184, 195, 196, 200, 207, 268, =270,
293. See also Glossary

Aliens (and Strangers), 6, 160, 174, 176,
178, 179, 184 fn., 196, 200, 215,

203
Allocation of land, 14, 15, 17, 10, 24,
109, 149, 153, 158, 160, 197, 208, 211,

304

Allodial ownership, 24 fn. 2. Seec also
Glossary

Alternative Livelihood Scheme (Sudan),

Jxxuy, 204 fn. 3, 223 fn 2, Appendix 6

Amodu Tijam v. Secretary, Migeua,
11{ng1,:84fn 1,146 fn 2, 205 tn 2

An African Swvey (Lord Hailey), 12
fo 3, 27 fn 1, 86 in 2, go fu 1,
98 fn 2, 1071n 1,145fn 1, 146 fn 4,
148 fn 2,104 fn 1,230fn 2,257fn 2
and 4, 292 fn 3, 273 fn. 2 and 3,
277 fn 1, 279 fn. 4, 287 In 2, 292
fn 2, 305 fn 2, 306 tn. 4, 308 fn 2,
112 fn, 1

Ancestos, 6, 178, 190 fn 1

Ancestra] lands. Sec Property, ancestral

Andhe tenute (Ceylon), 58 fn 2

Ankole (Uganda), 22, 137, 141

Anstey, D1, 136 fn 4

Anthropology, ¢8

Anthropology tn Action, 100 fn 1

Antigua, 4, 218, 225

Arabs, 51, 72-5,'77, 92, 100, 231-2

Arazi, Momlouké, Metrouké, Meval,
Mevkoufé, Mirie, 63-6

Arbitration Boards, 93

Asantchene (Ashanti), 279 fn 4 o

Ashanty, 28 fn 6, 169, 171, and chapter
XIV passim, 279 fn 4, 290, 203

Asatics, 74, 78, 100

Attachment for debt, 25 fn. 3, 69 fn 2,
110, 166, 181, 230, 238, 290. See also
Debt

Atticus, 6g fn 1

Australa, g, 130, 275, 278, 281, 282

Authonties, Native, See Native
Authorities

Avatability of land, 16 £n. 2, 88

B
Babylonia, 71 fn 3
Bagishu (Uganda), 137
Bahamas, 217 fn 1, 278
Ba-Hima, 132
Baibfls, 176
Bames, D L., 113
Bakama, 113
Bakes, I, C,, 100
Bakopt, 132
Bale (of Ibadan), 162
Banishment, 150
Banks, Agricultural.

banles
Barbados, 217, 221
Baroda Scheme, 314 fn, 320
Barotseland (N Rhodesia), 120
Barth judgment, 86
Bartlett (C A YandLast(S 8), 74fn 1,
240, 268 fn 2

Bascom, W R, 152 fn. 1
Bashiru, Sheikh 242
Basloland, 28, 97 fn 2, 304

See Agricultural
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Bataka, 132, 133

Batongole, 132 j

Bechuanaland, 18, 19, 111 fn. 3,
150 fn. 1, joo fn. 1, 3oz, 304, 307,
317-8

Beckett, W. H , 169 fn., 1757 e

Belfield, S H, 13, 169 fn, 170, 171,
187

Bcll, Sir Robert, 119, 252-3, 254

Beluchustan, 24

Bemba tribe (N Rhodesia) 125 fn 3,
309 fn, 2, 313fn 1

Bendang land, 50, 53

Bende (Nigera), 298 fn. 1

Beneficial occupation  See Occupalion,
beneficial

Bengal, 133 f. 3, 136 fn. 4

Benin, 146 fn. 5

Bermuda, 244 fn. 1

Bida (Nigenia), 154 fn. 2

Blanesborough, Lord, 295 fn. 4

Blantyre, 119 fn 2

Bledigloe, Lord, 121 fn.

Bombay, 136 fn. 4, 270 In 4

Bookland See Folkland (Glossary)

Borneo, 277

Borough English, joy fn, 2.
Glossary

Borrowing of land, 153, 158 fn. 1, 159

Boundaries, xu, 67, 162, 172, 188, 284

Brahui, 24

Bride-price, 15, 17 fn, 2, 21

Bridges, W.F N, 41fn. 1

British Cameroons, 23, Columbia, 129;
Guana, =xv, 135, 217, 219, 227,

# Honduras, 10, 217, 227, 243, North
Barneo, 278; South Africa Company,
115, 120, 122; West Indies, Chapter
XVIIIL, 243

Broken Hill, 126

Brown, G., 100 fn, 1

Browne, Major G St. J. Orde, 121
fn 2, 219

Brunei, 32, 44, 248

Buganda, 22, 131-%7, 138, 140,
fn, 143, 215, 281-5, 3089, 311

Bukobadistuct (T'anganyika), 108, 112,
113, 259, 303 fn 1, 300

Bundelkhand Land Alenation Act,
270 fn.

Bunyoro, 22, 138-40

Burgage tenure See Glossary

Busoga district (Uganda), 140, 142 fn

Busufu (and Enwyo), 119, 135, 140, 142,
308

Buxton, Noel, 149

Brvesengesze, 138

See also

142

C
Cains Act, xv1
Cameron, Sir Donald, 105, 113, 161
fn. 2, 166, 267

INDEX

(Cameroons See British Cameroons

Cane Plantets and  Sugar Millers
Contio] Ordmgnee (Mauritius), 202

Capital and Capf™ilists, xx, xxit, 2, 3,
7 fn, 27 fn 1, 56, 509, 60, 81, 154,
150, 176, 189, 193, 261, 280

Cardinall, A W, 169 fn. ®

Carobs (locust-beans), 62

Caribbean Commussion,
American, Xxvy

Carter, Sir W Morns, 139

Cattle, 13, I5, 131, 145, 156, 204 fn, 2,
See also Pastoral Rights

Caveats, 282. See Glossary

Certificates of Occupancy. See Occu-
pancy, Certificates of

Ceylon, vi, xx1ii, 4, 5, 12, 32, 34, Chap-
ter V, 71, 97 In. 2, 100, 247, 265, 266,
268, 273, 278

Ceylon Banking Commussion, 6o, 61

Ceylon  Judical Commission, 57,
61 fn. 1, 279

Chad, Lake, 150, 300

Chagar mortgage, 36 {n.

Chagga tuibe (Tanganyika), 112,
also Dischagga

Change of Uset, 267-8

Changes 1 Native Land Law, xii,
Chapter XXIV

Chena culttvation, 50

Chiefs and Rulers, 10, 12, 13, 24, 27
fn., z, 38, 42, 48, 71, 9o, 108, 113,
124 fn. 2, 128 fn. 1, 133 elseq, 149,
151 in., 153-4, 162, 163, 168, 170,
171, 175, 188, 103, 200, 203 fn. 2,
2009 fn., 239, 257 fn. 2, 292, 302,
208 fn. 2, 30g fn. 2

Chufthks (Cyprus), 68

China and Chinese, 5, 6 fn, 1, 32, 33, 34,
41, 43, 44, 51, 56

Chtistians, 7 fn 2

Christrmas Island, 32

Cicero, 69 fn. 1

Cilicia 69 fn 1

Cisket, 306

Clifford, Su Hugh, 165, 172

Chmate, J4-5

Clothier, T N,, 125 fn. 2

Cloves, 28, 30, 72

Coastal Belt (Kenya), 92

Cocoa, 3, 7, 28, 81 fn. 3, 152, 162 In.,
171, 173-7, 219, 261, 292

Coco-nuts, 3, 30 fn. 1, 33, 45, 46, 47, 6o,
101, 21§

Cocos-Keeling Islands, 32

Coffee, 101, 108

Collective farmung, xxu, xxui, 3, 5,
6fn 1,4, 9, 12 fn, 1, 16 fn 2, 51,
68 fo 1, 111, 229 fr~ 2, Appendix 5
2 and 3

Colorual Development Fund, go, 124
fn. 1, 225

Anglo-

See
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Colomal Office, vi, 34, 149

Colonial Sugar Refinng Company
(Fip), 117 fn 2, 204, 206, 220

Communal ownership, and rights, 12,
96, 150 See Collegtive farming and
Ownership

Comnrunal service, g1, 134, 209 fn

Company ownership, 3, 47, 59, 289.
See also Estates

Compensation, xxx, 68, 112 fn. 1, 113,
148, 106, 229

Concessions (general), 13, 120 et seg ,
Chapter XIV passim, 291-2

Concessions (Courts), 147 fn 1, 169

Concessions (Ordinances), xxiv, =20
fn 4, 169, 173, 195, 292

Conditional sales, 73, 235, 237

Contract, v, 82, 233

Conveyances, 146, 233, 295 et seg. See
also Glossary

Co-operation, xx, 2 fn, 3, §, 7, 42, 69,
111, 152, 154, 200 fn., 302 tn 4

Copaicener. See Glossary

Copyhold  See Glossary

Cory, H, 71 fn 3, 100 fn 1, 112 fn,
259 1fn. 2

Cotton, 101, 131, 145, 155, 218

Coulter, J. W, 209 fn

Credat, agucultural, xx, 56, 92 fn, 97,
175, 202, 304 fn 1 See also Agricul-
tuial banks and Co-operation

Crop Liens Ordinances, 209 See also
Meétayage and Crop-sharing

Crop-sharing, 1, 22, 58 fn. 3, 61, 72,
153, 176, 184 fn., 221-3

Crown or State lands and mights, x, x1,
xv, Xxiv, xxv, 6, 8, 9, 24, 28, 34, 35,
45,49, 54, 57, 58, 63-6, 72, 78, 79, 84,
86, ro1, 115, 116, 118, 120, 121, 137,
141, 142, 143, 144, 140, 147, 154, 109,
177 fn, 178, 205, =207, 217, 227,
229, 230 fn 2, 234, 245, 250-1,294-5

Culwick, A T and G.M , 19, 100 fn, 1,
108-110, 259, 303

Custorn (native) and customary rights
and tenures, Xmi, xv, XXiv, Xxv, B,
Chapter I passim, 35, 43, 44, 47, 57,
101-3, 105, 108 et seq, 132, 138,
149 et seq , 178, 197

Cyprus, v, 4, 5,7, 14, 39, Chapter VI,
129 fn., 231, 269, 278 fn 3

D

Dale, A M, 125 fn 3, 151 fn. 1

Dams, 14, III

Dandawa, 155

Danquah, J. B., 168 fn,, 176 fn., 261
Jn. 427200 1,203 fn 2

Lebt, agricultura and other, xx, 4, 8,
29, 56, 6q:1, 69, 73-5,97, 108 fn. 1,
109, 172, 188, 231, 237, 238, 244,

» 32%
248, 267 fn. 2, 273, 282, 206. See
also Mortgage and Pledging
Debundhcha, 145
Deceased Natives Estates Ordinance,

103, 231
Defeasible title  See Glossary
Denmse  See Glossary
Denmark, 6 fn. 2, 68 fn. 1
Density See Population
Depa, 48 fn, 1
Detribalized natives, 83, 88, 92, 94, 121,

124

Development, land, s, 7, 58, 79, 98,
104-5, 116, 121, 128-30, 165, 211,
243

Devise. See Glossary

Devolution of nghts, 103,
Inherstance and Wills

Devonshire White Paper, 78 fn. 2

Dikwa, 23

Docemo, Kmg, 294

Domesday Survey, xvii, 8, 194

Donum (} of an acre), 66

Dorobo, 24 fn 1 »

Dowson, Sir B, 25 fn 1, 94, 268, 274
fn,, 275, 281, 287, 288, 313 fn 1

Drought, 4, 62, 69, 100, 201

Dschagga, 100 fn. 1. See also Chagga

Dutch Eust Indies. See Netherlands
East Indies

See also

E

Easements, 4o, 133
East  African  Agricultural  Fournal,

16fn 1 "
East Indians  See Indians
Ecclesiastical Property, 68
Efik, 161 in =2
Egha-land, 164
Egypt, 5 fn. 1, 69 fn. 2, 95, 240, 276
Ekpeya, 160 fn.
Elazari-Volcani, 319 fn. 1
Elgin, Lord, 78
Emblement See Glossary
Embu, 98, 310
Emphyteusis. See Glossary
Empire Cotton Growing Corporation,

155

Empire Journal of Experimental Agricul-
ture, 9o fn, 1

Encydopedia Britannica, 6 fn 2, 241 in.
4, 244 fn. 2

Encylopeedha of the Social Sciences,
16 fn. z, 263 fn. 1

Enclosures, 73, 90

Engledow, Prof, F. L., Chapter XVIII
passim, 243 fn, 2

EnglZ2h  Agricultural Holdings
(1923), 81

English law, 1x-x, 31, xv, xv, xvi, xvi1,
11, 16, 17, 18, 25, 58, 62, 86“fn. 2,

Act
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133, 141, 146, 147 fn. 1, 163, 166, 171,
178, 185, 187, 188, 189, 192, 230,
230 fn. 1, 256, 265, 280, 2845, 203,
295, 297

Entail, See Glossary

Emvugo, 119, 135, 308

Erosion, 5, 15, 90-2, 95, 100, 112,121,

125

Lscheat, 24, 64, 133

Escuage See Glossary

Eastate, definition of. See Glossary

Estates, x4, 2, 3, 4, 32 et seq., 44 €t seq.,
56, 59, 78 ¢t seq., 113, 133, 138 et seq.,
14’7, 153, 201 et seq, 212 et seq.,
Chapter XVIII passim

Estovers, common of. See Glossary

European Highlands, xv, Chapter VIII
passim .

Europeans xv, 5, 6, 33, 59, 76, 78 et sey
80, 97, Too, 115, 116, 121, 147,
217 fn. 4, 304, 313

Eviction, 153, 213, 219, 296 fn. 1

Evidence, law of, 230, 237

Ex-saldier Settlement Scheme (Kenya),

79
Extinguishment of native rights, 87

F
Factones (sugar), 201, 202, 204
Fairclough, J. L., 108, 113 fn.
Fallow pertods, 2, 5 fa. 1, 140, 155,
158, 197
Famine, 203 fn. 2. See also Drought
Fantr Customary Laws. See Sarbah,

o .

Faym and Forest, 155 fn. 2

Feddan, 69 fn 2, 242 fn. 1, 319

Federated Malay States, 32, 38 ef seq,
243, 249, 278, 291

Fee simple, See Estate and Glossary

Fencing, 90, 284, 302

Feoffment See Glossary

‘Fetish’ land, 20 fn, 4, 196

Feudalism, xvn, 8, 22, 57, 63, 113,
132 el seq , 138 et seq., 203 fn. 2

Fietitious sales, 231, 237-8

Fiefs. See Feudalism

Treld, M J., 169 fn.

Fuy, 3, 4, 24, 28 In. 1, 117 fn, 2,
Chapter XV, 220, 223 fn. 2, 270,
278, 290, 311, 313, 313

inance,  See Agnecultural banks,
Capital, Co-operative Socteties, Debt,
Money-lenders, Mortgage

Furth, Prof. Raymond, 11 fn.

Fuky, 23

Fisher, Sir Stanley, 30 fn 3, 63 ™ 1,

Foldage. See Glossary

Folldand See Glossary

Forde, Prof. Daryll, 157

INDEX

Foreclosure, 73 fn 1, 143, 236-7, 26

» 283 See also Moitgage 307 a1,

Foreign Office, 13 fn. 2, 285 fn. 4

Forest Reserves,g34, 38, 44, 43, 51, 89,
116, 120 Q:;,

Fortes, M., 169 fn.

Fort Hall, 310 .

Fort Jameson, 122, 126 °

Fragmentation, xu1, xx1u, 65, 68, %6, 9o,
94, 96, 223, 244, 248, 307

France, 8, 201 fn. 2

Franchuse, 201 fn 2, 227, 244 fn, 1

Frankalmoign., See Glossary

Freehold, x, x1v, 5-6, 72, 76, 8o, 81, 101,
105, 115, 116, 134, 136, 140, 142, 143,
146, 226, Chapter XX, " See also
Glossary

Fuendly Islands (Tonga), Chapter
XVIiI

TFulani, 136, 152, 156, 230

Fuller, . C., 176 fn.

G

G4 (Gold Coast), 169 fn

Gambia, 179 fn., 231, 248

Gavellund, 308 fn. 3, See Glossary

Geary, Sir W., 106 In, 1

Genucia lex, 8

Geographical Journal, 157 fn. 2

Geographical Magazne, 314

Germans and German East Africa, 100,
101, Y05

Gezira Scheme (Sudan), xxm, 117 fn, 2,
223 In 2, 310

Ghbraltar, 278

Gillman, C , 4 fn.

Glen Grey Act, 26 In 2, 305 and fn. 2,
j0b and fn. 4

Gluckman, Dr, M., 120 fn. 1, 125 fn. 3
oans, 77, 100

Goddard, T, N., 197 fn

Gold Coast, xv1, xxypav, 3, 5, 7, 8, 13,
17 fn. 1, 20 fn. 5, 26, 71, 81 fn. 3,
97 fn 2, 134¥n, 1977 fn. 1, Chapter
X1V, 222, 233, 245, 257, 261-2, 273,
279, 280, zgg-fﬁ X, 291, 206

Gough, F. H., 172, 266,

Grants In perpetuity, 34, 30, 63, 234
fn 4

Gtazing lands and rights, 4, 13-3, 10,
64, 81, 84, go, 108, 110, 111, 126, 138,
148 fn 1, 258

Gieen, Miss M. M, 13 fn. 4, 157, 264
fn 2and s

Greerudge, C. W. W,, 124 fn. 1,
226 fn 2

Grenada, 217, 224, 225, 278

Gnffith, Sr W. B, 150 fn. 2, 180 fn 3,
181-2, 297

Guggsberg, Sir G., 172

Guiana. See British Guiang

Gutmann, B, 100 fn. 1
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H
Hadeya, 145 \
Hailey, Lord, Introduction (x-xxw1),
14, 1,27 1,86 fn 2,90 fn 1,
98 fn. 2, 106, 145 fin 1, 146, 148 fn. 2,
222-3, 257 fn 2, 292 fn 3, 276, 287
fn =z, jos fn 2, 306, 308 fn, 2 See
also An African Surgey
Haldane, Lotd, 205 fn 3
Halsbury Act, xv1
Hanafi law, 234 fnn. 4, 236
Hancock, Prof W K,

zgzfn 3

Handbaok of British Madlaya, 35 fn 1,

41fn 3,45fn 1

,, Ceylon, 273 fn. 3

» Cyprus 63 fif. 1

s Sterra Leone, 197 fn,, 199 fn 2

sy Tangawyrka, 100 fn, 1, 101 fn. 4

, The'Gold Coast, 174

Harlech, Lord, 172, 188

Harris, Dr J 8., 157, 158 fn

Hartnoll, M M., 71 fn 3, 100 fn 1,
112 fn,, 250 fn 2

Haya tribe, 71 fn. 3, toofn 1, 112 fn,
259 fn, 2

Hayford, J] E Casely, 169 fn.

Headmen,-Sue Chiefs

Henden, Ruta/319 fn. 1

Hidayah,~1 fn 1, 234, 235

Highlands (Kenya) and Highlands
Order-in-Council, xv, 85 et seq

Hindu law, 23 fn 2, 43 fn. 2, 71 fn. 1,
133 fn. 3

Hogg, J. E, 275 fn. 1

Holdsworth, Sur W. 8., 8 fu., 21 fn. 3,
308 fn 3, 324 (42)

Honduras See British Honduras

Hong-Kong, 278

Hornby, H. E., 16 fn. 1

Horowitz, D, 319 fn, 1

Hughes’s Dictionary of Islam, 234 fn. 2

Hungary, 0 fn 4

Hutt, B, 100fn 1

Huxley, Mrs Elspeth, 78 fn 2

Hypothecation, See Glossary

170, 280,

I

Ibadan (Nigeria), 162

Ibo (land and tribe), 13 fn. 4, 20,
158 fn. 2, 159, 161 fn 2, 256, 262,
264, 208 fn 1

Liara (Idara), Idjaretein, 64~6, 234

Tjebu-Ode, 163

Tjebu-Remo, 163

Iyma (consensus of opinion), 2.1

lla-Speaking  Peoples of Northern
Rhodesia, 125 #n. 3

Improvements, X1, xix, 5, 19, 23, 25,
26, 55, 08, 80, 87, 102 fn. 3, 103,

"
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104, 112 fnn, 12830, 135, 148, 163,
196, 210, 224, 227, 246, 258

Indefeadible title, 181 fn. 3, 189. See
Glossary

India and Indians, x1, xvi, xvu, 6, 32,
41, 44, 51, 56, 61, 70, 72, 74, 76, 77,
8% fn 1, 95, 100 fn 3, o1, ros,
111 fn 1, 133 fnn 3, 136 fn 4, 143
fn 2, 201, 204, 206, 210 fn, 223,
234 fn. 4, 238 fn. 1, 249 fn. 1, 270,
276, 277, 320

Indian Evidence Act, 237

Indies, West See West Indles

Indirect Rule, 10, 136, 193

Indvidualism, xu, xu, x1v, x1%, 6, 12,
16 fo. 2, 17 fn. 4, 21, 26, 90, 92,
96-7, 98-9, 107, 110, 133, 136, 158,
176, 178, 179, 182-3, 185, 191, 198,
206, 209 fn 1, 215, 305. See also
Ownership (individual)

Inhentance, xu, x, 7, 18, 24, 29-30,
42-3, 50, 54, 58, 61, 63, 68, 103, 108,
133-4, 149, 151, IGI) 176‘7x 1841 193,
197, 199 in 3, 208, 212, 213,,231,
238-9, 306-7

Insecurity of tenure, 188, 223. See
also Title

Intef,rest, bg fn. 1, 74, 155, 199, 2335, 260,
261

International Labour Conference, 263
n 1

Igrar (acknowledgment), 235

Iraq, xxm, 25 fn. 1, 63 fn. 5, 313 fn. 1,
319

Ireland, g

Irish Free State, g

Irrigation xx, 4, 34, 59, 62, 67 )

Ttalian Penal Cade, 241 fn. 4

]
Jackson, Sir Frederick, 139
Jamaica, x1v, 217, 218, 248
Jenks, Dr Edward, 8 fn.

Jewish  Agricultural  Settlements 1
Palestine, 318
VJohnston, Sir Harry, 115, 285 fn 4
ohotE, 32, 33, 44-6 77
Jones, G I, 160 fn., 208 fnn, 1
Yournal of Comparative Legislation,

180 fn, 3, 201 fn. 1

Fownal of the Royal African Society,
155 fn 3,258 2

Jukun tribe {(Nigena), 151

K
Kabaka of Buganda, 132
Kampong cultivation, 45
Kandyan law, 58
Kano (Nigena), 143, 155-7, 241-3,
280fn 1, 301
Kavirondo, 308 fn. 4
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Kedah, 32, 47, 40-51

Keen, Dr, B. A,, 240 fn, 1, 320 fn. x

Kessing, Dr. Felix M., 12 fns.f and 3,
17 fn, 2, 215, 216 fn,, 313-5

Kelagtan, 32, 44, 46-0, 242 fn. 2z, 249,
30

Kenya, xv, xxv, 2, 3, 9, 15, 24 fns. s and
4, 29, Chapter VIII, 231, 243, 244,
246, 247 fn. 5, 249, 208, 276, 278,
285, 290, 291, 302, 303, 304, 307, 310

Kenya Land Commussion (1932-33), 15,
82 et seq , 305, 313 fn 1, etlc

Kgatla tribe (Bechuanaland), 318

Kiambu district (Kenya), 87, 96, 08,
157 fn 4, 285, 302 in. 5, 304 fn 2

Kibama tenure, 109, 138

Kikuyu tribe (Kenya), 24 fns. 1 and 4,
77, 83, 97, 259, 257, 258, 302 fn. 5,
308 in. 4

Kingolwira Peasant Settlement Scheme
(Tanganyika), 107

Kinship rights over land, %, Chapter II
passum, 158

Kughz, 16 fn. 2

Kola Tenancies Ordmance (Nigeria),
298-9

Kolkhosy, 313 fn. 2

Koran, 42, 233

Kumasi, 171 fn. 5, 279 fn. 4

Labour, Department of, 32 fn. 2

Labour, forced, 128; tubute, 57, 117,
Chapter XII passim, 196

Labourers (agricultural), 32, 73, 81, o4,

¢ 127-8, 173-6, 202, 204, 225

i.abuan, 32

D Afrigue frangaise, 312 fn,

Lagos (Nigeria), 145, 279, 204

Land and Native Rights Ordinance
(Nigeria), 167

Land and Water Preservation Qrdinance
(Kenya), 92 fn. 1

Land Courts, 67, 93, 100, 169, 172,
190, 195, 207

Land development. See Development

Land Development Ordinance (Ceylon),
58, 266, 306

Land, Labour and Diet in Northern
Rhodesia. See Richards, Dr, Audrey

La_nd-lendmg. See Loan and Borrow-
ing

Landlordism, x, xx, xx, 9, 22, 56, 68,
72, 96, 113-4, 116, 133, 140, 153, 176,
212, 217, 222-3, 245-06, 291 In, 300

Land Registration, Chapter XXI111

Land Registration Act of 1924 (British),
1o fn. 1 -~

Langi8 Regstry Ordinance (Gold Coast),
1

Land settlement, 79, 223, etc.

INDEX

Land shortage, 2, 8, 56, 59, 77, 88, 199,

o 223,225

Land titles, Chapter XXIII

Lands, unoccupigd  See Waste lands

Lands, waste ‘Waste lands

Last, 8 S (and DBartlett, C. A),
74 fn. 1, 240, 268 {n. 2 .

Latifiyah Estates (Jraq), xxin, 204 fn. 3,

319

Law, English, See English law

Law, Muhammadan, See Muham-
madan law \

Law, Native, Seg Naotive law, also
Custom \\

Leake, Dr H M, 3\fn,, 13 fn. 1, 174,
203, 220 fn. 1, 222 fn. 3

Leakey, Dr L. S B, 313 fn, 1

Leases, x, x1v, 5, 6, 34, 38, 42, 55, 65, 73,
74, 79-80, 8y, 88, 89, 932, 101, 103,
125, 143, 146, 158 fn. 1, 166, 184 fn.,
187, 196, 204-0, 214, 224, 2206, 234,
239, Chapter XX, 264

Leeward Istands, 2478

Legislation, 8, 12, 90, 177, and passun

Lembaga, 42

Leverhulme, Lord, 147

Lhota Naga, 24

Licenses, Agucultural, 209

Lacimie Sexte (leges), 8 in. 2

Lien. See Crop Liens Ordinance, also
Glossary

Limitation, Statutes of, 25, 153, 188,
199, 256-7, 277 See also Glossary

Limuru, 87

Lithuania, xa

Litigation, xv1, xvuy, o fn, 3, 13, 14,
17 fn. 3, 25, 67, 69, 71 fn. 6, 72-4, 113,
172, 175, 181, 186 el seq., 192 fn.,
265, 266

Lavery of seisin, 292 fn. 1, 293 fn. 2,
Glossary

Livingstone, 125, 126

Loan of land, 153, 138 fn 1, 150

Lokko v Konklofi, 18«

Lowie, Prof. R, H., 15 fn. 3, 16 fn. 2

Loz land tenure, 120 fn. 1, 125 fn. 3

Lugard, Lord, 11 fn., 78 fn. 2, 9% fn. 2,
145 fn. 1, 146 fn. 3, 148 fn. 2,
156 fn.,, 165 fn. 1, 170 fn. 1, 185,
251 fn. 5

Luharo, 138

Lyall, Sur J. B., 257 fn.

M
MacBride, D, F.H., 155 fn 3,258 fn. 2
McBride, G. Mc C, 263 fn 1
MacDonald, Ramsay, 149
Macgregor, Sir W, 164
MacKenzie, A. F, 260
Machakos district (Kemya), go
Machinery, 5, 204
Mackray, W, H,, 43
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Macmullan, W M, 193, 222 {n. 2,
261 fn. 2

Madras, 70, 136 fn. 4

Malo tenure, xv, xvi, 117 fn 1, 133
et seq, 139, 144, 260r281.4

Mair, Dr Lucy, 1x, 131 fn 4, 136

Malacea, 32, 35-6, 241, 268, 270

Malaya, »vu, xxiv, 4, 8, Chapters I1I
and IV, 71, 241, 247, 286, 306, 307

Malcolm, D, W., 14, 108, 110.2

Maliki code, 150, 230, 237

Malinowsky, Prof. B, 1 fn, 7, 12 fn 1,
132 fn. 2

Mancipatio, 2772 fn 1

Mandates and Mandated Territories.
See Tanganyika, Brtish Cameroons
and Palestine

Mamtoba, 129

Manu, laws of, 23 fn. 2

Manure, 4, 13, 58 fn. 3, go, 107, 200

Marketing, xii1, xx11, 5, 59, 69, 174, 220,
222

Marr (Beluctustan), 24

Marrnage Ordinances, 231

Martin, F J., 200 fn

Masai Tribe (Kenya), 13, 77

Matagal (land-owning kindred, Fij1),
205, 207 fn 2, 208, 311-2

Matuliny. See Inheritance

Matungulu-Kangundo {Kenya), go

Maugham, Lord, 295 fn 1

Mauritius, 3 fn 2, 201-3, 278

Maxwell, Sir J. C., 197 fn

Mayer, Dr U. P., 313 fn 2

Mayne, J. D, 24 fn 3,71 fn. 1

Mazrw1 Arabs (Kenya), 92

Mbuga plots, 109

Measurement of land, 156, 150 fn. 2,
293 fn 2 See also Survey

Meek, C. K, 20 fn 2, 140 fn. 2,
152 fn. 2, 180 fn, 3, 200 fn 1, 222
fn, 1, 257 fn. 1, 262 fn. 4, 264 fns 1
and 3

Memlouké tenure, 63, 65, 66

Meru distitct (KKenya), 98, 310

Métayage, 1, 22, 58 fn. 3, 201, 221-3
See also Crop-sharing

Metrouké tenure, 63-6

Mevat tenure, 63-6

Mevkoufé tenure, 63-6

Mexico, 3,60 1,9

Middle East, xx

Middiemen, 3, 202.
lenders

Migrations, 6

Milek, register of, 52

Minerals and Miung, 34, 36, 41, 45, 47,
87, 94, 116, 120, 122, 120

Mare tenure, 63-7, 230 fn. 2

Missions, 105, 25% Sec also Christiana

Mixed fatmn;g, 4, 47, 90, 107, 108, 145,
154, 204.f0 2, 220,225 {0 5,304in 1

See also Money-

. 333

Moneylenders and Money-lending
Ordinances, 5, 41, 56, 6o, 61, 69,
175 fn 71, 233, 256, 260, 286

Montserrat, 218

Moo cellement, 201

Morel, E D, 149

Mortgage, 3, 25 fn. 3,36, 54, 55, 61,
73-5, 80, 92, 97, 103, 109, 127, 143},
164-6, 175, 207, 200, 212, 219, 236,
238, 252, Chapter XXII passumn, 2g3,
295 See also Pledging and Glossary

Moslems, See Muhammadan Law and
Religion

Moubray, G A de C de, 43, 71 fn 2,
241, 307

Muhammadan law and ieligion, xv,
7fn., 23 in 2, 30-1, 36, 42, 43, 50,
58, 62-71, 73, 08, 146 fn 3, 147,
Chﬁﬂpler XIX passim, 277 fn 2, 300-1,
30

Mulama, 138 ef seq.

Mukim register {(Malaya), 36, 37, and
Chapters IIT and IV passir, 286

Mulkkuwa law, 58

Mulk tenure, Chapter VI passim

Mulla, D. F,,y1 fn 1

Muramat:, 24 fn 4, 304 fn. 2

N

Nadel, 8. F ,22fn 5,28fn 2, 71 [n. 4,
152, 153, 154, 222 fn, 1, 241, 301 fn.,

Nairoby, 79, 243

Native Administiations or Authorities,
xiu, Xtv, Xy, 14, 25, 29 fn 4, 99, 97,
98, 108, 10y, 133, 138, 142, 150, 151,
157, 164, 167, 177 {0 1, 179, 182, 184,
188 fn. 1, 189, 198-200 215, 259, 262,
271, 289, 290, 299, 300, 301, 303, 304,
308, 310

Native Courts, xi, xvi, xxv, 150 In 2,
151, 153 fn. 1, 161 fn. 2, 163, 183, 290,

2p
Native Land Trust Ordmance (Fyu),

207

Native Lands, 86

Native law, x1, xm, v, xv, 108-10,
149 et sey, 155 et seq, 162 et seq,
166 fn. 2, 178-86, 188-92, 197-200,
230, 280, 289, 290

Native Reserves. See Reserves

Native systems of tenure, Chapter I,
39, 43, 86, 96 et seq., 113, Chapter
XI1, Chapter X111, ete.

Natwve Trust Lands, 116, 122

Natives on Private Estates Ordinances,
81, 117, 127-8

Ndola, 123, 126

Negn Sembuilan, 32, 38, 42, 241, 307

Negrisas, 47

Netherlands East Indies, xxu, 32, 228

New Brunswick, 129

New Zealand, 282
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Niger Company, 167

Nigera, xxu, Xx1v, 3, 4, 8, 11 fn. 1, 13, »

18, 20, 21, 22, 28, 29, 97 . 2, 102,
106 fn. 1, 1081fn 1, 136, 144, Chapter
XIII, 179 In. 1, 180 fn, 3, 182, 222,
230, 235, 240, 2471, 246, 251, 262, 278,
289 fn 1, 290, 203, 294-302, 306, 307

Niger Lands Trust Ordinance, 164

Non-native tenures, 101, 105, 121,
124-5, 142, 169, 105-6, ctc. See also
Europeans

North Charterland Company, 120, 122,
244 fn 2

Northern Frontier Province (Kenya),

78, 89

Nupe tribe (Nigeria), 22, 1524

Nyakyusa tribe (Tanganyika), 28, 100
fn. 1

Nyanza (Tanganyika
31fn 2,971in. 2

Nyarubama tenure (Tanganyika), 109,
113, 309

Nyasaland, 97 fn 2z, Chapter X, 246,
250, 252, 278, 303

Nyeri district (Kenya), 29, 08, 258, 310

Nzoia Province, 82

and Kenya),

0
Oalkden, Sir R., 69
Occupancy, Certificates and Rughts of,
xxiv, 102, 104, I06, 140-2, 147-8,
167-8, 170
Occupation, beneficial, x1v, xx, 17, 24
fn 4, 39, 64, 129, 183, 184, 211, 304
O’Dwyer, Sir M, 71 fn, 6
Ogboni Society (Nigena), 162
O’Malley, .. 5 5,133fn 3,206 fn. 1
Orisha Oko (farm god), 162
Ormsby-Gore, Rt. Hon W, G. A
(Lord Hatlech), 142, 188
Orthodox church, 68
Qsborn, P. G. See Glossary
Ottoman law, 26, 30, 62-70, 129 fn, 1,
239, 272 fn. 3, 277 fn. 2, 248 fn, 3,
313 fn. 1
Overstocking, 14-6, 82, go
Ownership, general, x5, 6 fn 2
5 community, 6, 7, 12, 26-7, 68 fn 1,
150, 171-2, 178-9, 313. Appendix
See also Collective farmmng
» company. See Company ownership
and Estates
»» ecclesiastical, 68
,» estate. See Estates
» female. See Women, land rights of
,y Individual. See Individuahsm
,» peasant, 2, 3, 67-9, 107 el seq., 133,
136, 142, 147, 149 et seq., 174, 106,
208 ¢t seq , 220 et seq. "
» State, 6, 63-7, 246, 251, etc. See
Crown or State lands and nghts
,» trees, 27-31, 657

INDEX

Oyo (Nigeria), 164
Ozuitem Ibo (Nigera), 158

r'y P

Padi or Paddy “See Rice

Pahang, 32

Palesune, 24, 63 fn 5, 64 fn 17120 fn,,
272 fn 3, 276, 278 fn 3, 328

Palm (cultivation), 3, 45, 147

Panyarring, 181

Part, C. W C, 43

Partition, 58, 66, 146

Pastoral rights, 13-6, 97, 110, 126, 148

Pavlides, Hon. 5., 65 fn. 1

Peasant cultivation, xix, xx11, 2, 3, 4, 33,
47, 56, 60, 6-9, 107, 132, 136, 1402,
147, 174, 218 et seq , 313

Pemba Island, 28 fns. 5 and 6, 72

Penang, 32, 35

Peppercorn rent. See Glossary

Peralk, 32, 38

Perham, Margery, 78 fn. 2, 233 In 1

Peries, H £, 58 fn 3

Perlis, 32, 51

Photogtaphy, aenal, 95, 288

Pim, Sir Alan, 3o4 fion. 3

Plantation cultivation. See Estates

Pledging (land, crops o1 trees), x1v, 21,

29, 97, 109, 182, 199, 209, 212, 235,
Chaptet XXII, 295
(person), 262

Plough (introduction of), 97, 111, 121,
257 fn 4, 303

Plural societies, 32, 203, 218, 245

Poland, xx1

Political aspects of f{and tenure, xix,
8-10, Chapter XII

Population, 2, 32, 34, 44, 51, 62, 77,
82, 100, 121, 145 fn 2, 146 fn. 1, 155,
199, 203, 225, 289

Possessory title, 18, 95, 100, 276 fn 1

Pre-emption, 17 fn. 4, 30, 43, 64, 70-1,
117, 210. See also Glossary

Premia, 35, 39 126, 20%

Prescription, 10 fn. 3, 26, 93 fn. 1, 101,
132, 146, 153, 178, 219, 275,277 See
also Glossary

Presumptive title, 57, 135

Price, H. L. Ward, 29, 150 fn. 1,
160 et seq., 263 fn. 1

Pumogeniture, 58

Prinsep, E., 257 fn. 2

Prvy Council, 11 fn , 18, 146, 147 fn. 3,
232, 295 fns. 1, 2 and 3, 297 fn. §

Property, acquired, 43, 108, 166 fn. 2,

148 fn., 179-81
ancestral, 43, 178 fn.

Proprietary rights, x1x, xx, xxu1

Public lands, 64, 102, 103, 170 See
Crown and State #inds and rights

Puerto Rico, 226 fn. 1

Punyab, xx1, 23 fn. 2, 25 fn. 3,26 fn, 1,



INDEX

71, 74 fn, z, 111 fn., 3, 166 fn 2,

210fn 3,238 fn 1,256 fn 2,267fn., .

270 fn 4,296 fn. 2

+
qr
Queensland, 282 fn. 1
Quut-rent, xvi1, 35 See Glossary

Rack-renting, 9 fn 3,223 fn. 1 Seealso
Glossary

Raeburn, Dr , 67

Rahim, Kbdur, 241 In. 3

Railways, 5, 102 fn. 3,
125 fn. 4

Rattigan, Sir W H , 23 fn. 2, 31 fn. 2,
7y fns. 1and g, 111 fn, 1, 178 fn 1,
237 fn. 2, 296 fn. 2

Rattray, Dr R 8., 169 fn., 178 fn. 1,
262 fn, 2, 293

Rebellion, 87

Redeemability, and redemption, of land
sold or mortgaged, 12, 25, 29, 97: 159,
Chapter XXIT1 passim

Redistribution of land, =24, 109, 153,
158, 208, 211. See also Allocstion

Redwar, H. W, Hayes, 169 fn, 180,
183 fn 1, 293 fn. 2, 296

Registration (Deeds and Titles), Xvi,
xvi, ¥vin, xx3v, 36, 40, 47-8, 58. 63,
67: Tdy 92‘61 98: 107, 135, 166’ 168’
170 fn 2 184, 186-92, 214, Chapter
XXI1], 293, 310

Rehgglon, 6, rs, 20, 24, 72, 151 f., 162,
17

Relong, 50 fn 1

Rembau, 43

Rent, o fn, 3, 11, 27 fn. 1, 34, 39, 48, 73,
87 98, 102, 106 fn 1, 117,125 In I,
142, 148, 162, 163 fn. 1, 167, 198, 206,
223 fn. 1

Reseaich, x1, xv, 5 fo, 314

Reserve Price Law, &g

Reserves, xv, Xxv, 41-2, 49, Chapter
VIII passim, 116, 120-1, 208, 312 For
forest reserves sce Forest reserves

Resident Labourers Oidinances, 81,
114, 1277-8

Resolutions (having the force ol law),
go fn. 3

Resumption by the State, 39, 04, 128-
30, 234

Revision of rents, 335, 39, 48, 76, 79, 102,
104, 148, Chapter XXI, 294

Rew, Sir Henry, 6 fn 2, 244.fn 2

Rhodesia, Northern, 5, 19 fnn, 57 fn. 1,
Chapter X1, 151 fn 1, 158 fn. T, 244,
246, 250, 278, 280, 302

Rhodesa, Southern, 24 fn 4, 97 I 2,
23 fn. 1, 130, 2474

Ruce, 33, 34, 45, 47 5% 51, 53, §% 1%
197, 199, 264 fn 2

113, I2I,

33!

Richards, D1 Audrey, 19 fn., 125 fn 3,
128 fn 1, 151 fn., 138 fn. 1, 309 fn. 2,
313 fn fi

Rights of Occupancy. See Occupancy

Robertson, D W, 141fn 1

Roman-Dutch law, 58, 265

Roman law, 8, 69 fn 2,272 fn. 1

Rowe, Colonel, 188

Royal Commussion on Agriculture in
India, 270.1

Royal Institute of International Affairs,
55 1n

aandu wiod, 15 M 3

Rubber, 33,47, 53, 60

Rubie, J G, 138 n. 1

Rughan, 0

Rule-making powers, 87

Rulers. See Chiefs

Rumania, xx0

Russell, Sir E J Appendix 1

Russia, xx{1, 3, 6 fn. 1, 9, 313 fn. 2, 317

Rwala tribe, 15 fn, 3

)

Sachay, E,, 31 fn. x

Saint-Germain.en-Laye, 85 fn, 1

,» Helena, 278

. Kitts, 217

,, Liucia, x1v, 221, 227

,, Vincent, 217

Salamus (Cyprus), 69 fn 1

Sale of land, xiv, 12, 17, 21, 22, 41, 59,
72, 96-8, 140, 156, 159, 103, 1064,
168, 179, 182, 198 fn 1, 212, 233, 247,
268-9

Sales, fictitious, 231, 237-8

Samuel, Lord, 129 fn

Sarawsak, 278 fn 3

Sarbah, J. M., 71 fn 5, 169 fn, 180 fn.
2,18x fn 1,183 fn 1,264 1.1

Sasare (mning area, N, Rhodesia), 123

Saskatchewan, 129

Sayers, G F. 100fn 1.101 10 2

Scarcies (Sieixn Leone), 200, 200

Schapera, Prof 1., 18, 19 fn.,, 1350
fns 1 and 2, 300 fn 1, 302 fn. z,
304 fn 3, 307,317

Secretary of State for the Colonies,
14fn, 1,78 fn. 1, 81, 87, 103, 116, 122,
139, 143, 165, 170 fn. 2, 173, 195,
208 fn. 1, 228, 246, 254-5

Secunity of title  See Title

Seed selection, 5

Sewsin, livery of, 293 In 2

Selangor, 32, 38

Service-tenures, xvii, 203 fn 2.
also Feudahsm

Sesame, 101

Severalty. See Glossary

Seychelles, 278

Shafiy, 236, 237

Shars‘a, 232, 24t fn, 4

See
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Sharing (crop ot tenancy). See Crop-
sharmg and Métayage

Shephard, Prof C.Y., 174,26}, 262 fn. 1 ’

Sheppard, V L. O., 135, 274, 275, 281-
4, 287, 288

Shifung cultivation, xu, 2, 4, 15, 25, 59,
96, 98, 108, 146 In, 1, 154, 198, 197,
272

Shufa‘a, 70

Siam, 46, 34

Sierra Leone, xx1v, 20 fn 4, 189 fn. 2,
Chapter XV, 210 fn. 3,231, 251 fn 4,
259, 278, 203

Simsimm, 101

Singapore, 34

Sisal, xxu, 101

Slater, Sir Ransford, 172

Slaves, 22, 72, 92, 153, 197, 218

Small-holdings, 2, 3, 9, 15, 33, 39, 45,
54, 56, 67, 69, 99, 107, 108, 127, 130,
201-3, 204, 217-8, 223, 242, 243

Small Planters’ Association, 203

Smath, E. W, 125 fn 3, 15t fn. 1

Smyth, Justice, 180 fn 2

Smuth, Sir W, Buchanan, 295

Smyly, Crampton (C. J.), 2906

Socage, 308 fn 3. See Glossary

Socalism, 9. See also Collective farm-
ing

Socaal orgamzation, 7, 42, 96-9, 154-8,
16

Soga, 141

Sokoto, 146 fn, 3, 151

Solon, 8

Somalis, 231

South Africa  See Africs, South

~Soviet See Russia

Speed, Sir Edwin, 297

Spencer, A, E,, 131 fn. 4, 136

Squatters, 70, 73, 81, 117, 127-8, 146

Stanley, Col. Oliver, 228, 254

State lands. See Crown lands

Stewart-Wallace, Sir J , 283

Stockdale, Sir F, go fn 1, 223, 224,
225 fng 2 and 35, 226, 228, 243 fn, 2,

247
‘Stool’ lands, 17 fn, 1, Chapter XIV,

222

Straits Settlements, 32, 34, 249, 278,
291

Strangers. See Aliens

Sub-diviston, xid, xxu1, 58, 59, 66, 68,
71, 94, 151, 240-2, 305

Subustence agrienlture, xi, 3, 10, 21,
26, 167 fn. 2

Succession. See Inheritance

Sudan, xxm, 30 fn 1, 242 fn, 319

Sugar cultivation, xuu, 3, 201~5

Sukuma-land  (Tanganyika),
302 fn. 5

Surridge, B J., 14 fn 2, 30 fn, 1,
671in. 1

~10-2,

INDEX

Survey, Xvii, ¥¥11, 4041, 50, 52, §7, 67,
93-0, 107, 135, 186-7, 171, I74,
Chapter XXI1IT passm, zo1

Swazland, 1z24efn. 1

Sweden, 274

Swiss Civil Code, 241 fn. 4

T

Taboo lands, 20, 196

Takhsisat, 65, 66

Taka system of measuing land, 156

Takorads, 279

Tallens1 (Gold Coast), 169 fn.

Talukdars, 133 fn. 3

Tanga, 100 fn. 1

Tangata tenure, 117

Tanganyika, xx1v, 3, 4, 9, 14, 15, 16{n,
1, 19, 22, 20 fn. 4, 31 fn. 2, 71,

Chapter IX, 231, 243, 246, 250, 259,
278, 280, 284 fn 2, 201, 303, 300

Taxation, xi1, Xv11, 9, 46, 63, 79, 128-10,
138, 142, 153, 157, 215-6, 244 1o 1,
272 fn_3, 309

Taylor, C. B, 1355

Taylor, E N, 43

Tea, 60, 101, 131

Tempany, Dr H, A, 228

Temple, Sir Richard, 256 fn. 2

Tenaney, 6 1n., 9, 31 fn. 2, 96, 117, 134,
140 et seq., 190, 204, 245, Appendix

Tenants-at-will, 86 fn, 2, 196
on-sufferance, 196 fn, 1

Tenure, faclors determming, xx, 1,
2-10

Tesalawam law, 58

Tew, Sir Mervyn, 294 fn. z

The American Anthropolegist, 152 fn 1

The Dual Mandate See Lugard, Lord

The South Seas 1 the Modern World.
See Keesing, Dr Felix M,

Thomas, H. B., 131 fns, 1 and 4, 136,
138 fn 1,249 fn 3

Thompson, J. M., g

Tunber rights, 27 fn 2, 8%, 117, 196

Tin, 33, 41

Tithe, 51,

Title, absolute. See Absolute title

» allodial, See Allodial ownership

» customary, See Custom (native)

,» posdessory, See Possessory title

» prescriptive  See Prescription

,» record of See Remstration

,, securtty of, x1x, 2, 57, 188, 223

Tabacco, 60, 101, 124

Tobago, 278

Tofia (hereditary estates, Tonga), 212

Tonga (Friendly Islands), 1o, 22,
Chapter XVII, 278, 308, 310-1

Toro (Uganda), 22, %37, 141

Torrens, Sir Robert, 40, 48, 187, 273,

258

L
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Tortols, 217

Tothill, ] D, 2 fn.

Transjordan, 278 fn 3 4

Transhe1, 302 fn. 3, 385

Transport, §, Y21, 222

Trapnell, C. G, 125 fn. 2

Treason, 87

Trees, 27-31, 63, 66, 154, 234, 263

Trengganu, 32, 54

Trespass, 235

Tibute See Taxation.

and Envigo

» labour, See Labour

Trimdad, 218, 220, 225, 278

Trobriand Islands, 7 fn.

Tropical Agriculture, 3 fn. 2, 13 fo. 1,
155,203 fn. 1, 220 fn. 1

Tsetse fly belts, 14, 107, 121, 145

Tupper, C. L., 25 In 3, 256 In,
262 fn. z

Tutkana, 78, 89

Turkey, 6z, 241 fn 4

T'wi-speaking peaples, 180 [n 3

Also Busulu

U
Ubena of the Rwers, 20 fn. 1, 100 fn. 1
Uganda, xv, xvu, 2, 6, 13, 22, 109,
117 fn. 1, Chapter X1, 215, 231, 247,
254 fn 2, 260, 273, 278, 281-5,
308-9
Ultimogeniture, 307
Ultumus heeres, 2.4, 205, 208, 311.
also Escheat and Inheritance
Undeveloped land, 9, 79, 128-30, 243-4
Un%ederated Malay States, 32, Chapter
I

See

Union of 8. Africa. See Africa, South

Untted States of America, 70, 220 fn. 1,
244 fn 2, 265 fn, 274

Unoccupred lands, See Waste lands

Usufructuary nghts, X1, x1v, x1x, xxvii,
12, 17, 18, 100 fn. 1

Usury, 69, 235, 250

Uthwatt Report, 245

v
Vacant lands See Waste lands
Vagf. See Wakf

337

Verre tribe (Nigena), 307

Vesey-Frfzgerald, 5. G., 70 fn. 2, Chapter
XIX phssim

Victoria, Queen, 208, 204, 311

Victoria, Austraha, 281

Vinogradoff, Sir Paul, 23 fn. 2, 26 fn. 3

Virgin Islands, 218

W

Wa-Bena tribe (Tanganyika), 19. See
Ubena of the Rivers

Wakefield, A ], 245 fn.

Wakf, 63-6, Chapter XIX (especially
pp. 238~40)

Waste lands, ziv, xvi, 16, 57, 64, 129,
169, 178, 205, 234

Water rights, 68, 70

Wes6t African Cocoa Commission, 174,
261

West African Lands Commuttee, 149,
169 fn, 172 fn. 1, 173 fn. 1, 177-86,
290 fn.

Westhury Act, xvi

West India Royal Commission Refort,
%, 15 fn 2, Chapter XVIII, 243 In. 2,
247

West Indies, auv, xxu, 3, 6, Chapter
XVIL1

Wills, 7 fn, 58, 63, 66, 67, 103, 133,
140, 179 See also Inheritance

‘Wilson, Godfrey, 29, 100 fn. 1

Wilson, Sir R K, 43 fns. 1 and 3z,
71 fns. r and 6, 230 fn. 3

Witcheraft, 6, 19 tn., 20

Women, land rights of, 8, 18 fn. 2
42-3, 159, 176, 213

Y
Yakd tribe (Nigena), 157-8
Yoruba tribe (Nigeria), 28, 160-7
Young, Arthur, 243

Z
Zakat See Tithe
Zanzmbai, xx, 5, 28, Chapter VIJ, 103,
231, 232, 234 237, 23, 240, 268, 273
280, 312
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