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PREFACE

THE object of this bouk is to provide a thorough grounding
in the elementa of company law for the student who is
entering upon a career, whether in industry, commeroe,
accountancy, or law, calling for a practical knowledge of
the subject. Accordingly it is from this angle that the
writer has conceived both the treatment of the subject
matter and the plan of the whole, For instance. the Act
of 1929 has been taken as the groundwork of the subject
rather than as a revise of the older law which it is for the
practitioner. Again in writing he has tried to bear in
mind that students are apt to be put off by the technical
language of the law. A more or less popular style has
therefore been adopted. and technicalities have been
avoided unless previously explained. Nevertheless it is
hoped that the book will still prove usetul to its possessor
'ong after his examinations are behind him, even in the
care of thone making a profession of the law, for as much
care has been taken over the drafting of the rules as in
a practitioner’s work. Indeed this differs from such a
work mainly in the omission of a great mass of detail
that must necensarily there find a place, and of nubjecta
with which ax a rule only a lawyer is called upon to
deal.

The writer has freely consulted the leading authorities,
such as Buckley's Companies Acts (11th edition, 1930),
Mr. Topham's edition (1930) of Palmer's Company Law,
and Glore- Brown's Handbook (1930), but in every case he
has gone to the cases or the Act for the formulation of
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vi PREFACE

the rule. He is greatly indebted to the kindness of Mr.
H. C. Gutteridge, K.C., for invaluable criticism and some
most helpful suggestions. Grateful thanks are also due to
Mr. Robert Ives of these Chambers for a careful perusal of
the whole and many thoughtful reminders of a student’s
difficulties.
3 Haroounr BuiLviNgs, Texere.
April, 1933,
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NOTE TO THE READER

THE first question the student usually asks himself on
opening a law book is ** How much need I learn 2’ On this
occasion the question is an idle one, because the answer
is ““ Everything.” The usual business of deciding how much
may safelv be left out has already been done for him by
the author. The reader may rest assured that every
effort has been made by the elimination of all but essen-
tials to keep as close as possible to a student’s minimum.

The core of the whole work is Table A. The student
who really knows his Table A cannot go far wrong
whether it be in the Examination or the Board Room, in
the Counting House or the Court of Appeal. The Table
has accordingly been divided up into sections and printed
as an Appendix to the various sections of the book-—if
Appendix it can be called, for all that goes before in the
section really leads up to the clauses of the Table and is
intended to be studied as such. The sections of the Act
can be taken in the student’s stride, that is to say, where-
ever he finds a section cited in the footnotes he should
glance through it and, unless it is obviously mentioned
for reference merely, make his own notes as he goes along.
Close reading of the sections is in any case valuable
because it develops the habit of accurate statement—so
necessary in the law—which many imagine to acquire by
mechanical memorising. As a rule the footnotes are
intended to provide fuller illustration than seemed
desirable in the text and are for reference mainly, though
the student who aims at honours will not treat them as
such but will study them as carefully as the rest. None
but the professed law student will need to look up in the
Reports the cases of which only the titles are given. For
his benefit Order 538, which sets out the procedure in

xX1



xii NOTE TO THE READER

company matters, is printed as an appendix, so that the
nature of the proceedings alluded to in the illustrative
cases can be conveniently checked.

It is no bad thing, especially if the daily routine of
company work is to form part of the student’s business
or professional career, to have handy a work such as
Alfred Palmer’s admirable Company Secretarial Practice,
or Oldham’s GQuide to Company Secretarial Work, which
gives the forms in general use.

The writer trusts that he has done his best towards
making the study of this subject a little less forbidding
than the study of a chapter in the law is sometimes made
to appear.
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COMPANY LAW

CHAPTER 1

THE FORMATION OF THE COMPANY

(A) THE COMPANY AS A CORPORATE ENTITY

Introductory. The formation of a company marks as a
rule a definite stage in the growth of a business, and
though the law has been designed to meet other circum-
stances as well in which companies come into existence,
this will serve as a starting-point for the treatment of the
ordinary law governing the normal trading company.
The business has developed to a point where more capital
is needed than can be provided out of the profits of the
concern, or where amalgamation with a similar or rival
concern would be an advantage, or where fresh partners
are required, but the interests of the business would be
best served by their coming in as responsible directors
rather than independent proprietors. In circumstances
such as these the business will ordinarily he converted
into a company.

The Meaning of Corporate Personality. This conversion
is of the utmost importance in the eye of the law, as
becomes evident as soon as one considers its practical
consequences. Thus, the business may have been owned
and conducted by John Brown, with or without the help
of partners. As soon as the conversion has taken place
John Brown Ltd. is as different from John Brown as
Arthur Smith, Patrick O’Hara, or any one else. Selina
Brown may have been employed by her father as the
cashier of the business; she is not an employee of John
Brown Ltd., though she continues to act as cashier
precisely as before. She will have no claim against the

1o
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company unless she is in fact taken into the company’s
service. And the same applies to all others who in the
ordinary way of business stood in contractual relationship
to John Brown. As for the buginess premises or other
property owned by John Brown, it does not belong to the
company, unless he makes it 8o, and the company cannot
sue where the right of action is his. The company has a
distinct legal personality, and that corporate personality
is something quite distinct from the personalities of its
members.! This is a basic principle of company law, and
i well illustrated in one of the most important of all the
leading cases in this branch of the law.

Salomon sold his boot-business for £30,000 to a compan
consisting of his wife, daughter, and four sons, who eac
took one £1 share, and himself, who took 20,000 £1 shares.
As this left £10,000 still owing to him, he allowed this to
stand as a loan to the company, taking debentures by way
of sccurity. Bad times came and the company failed.
Assets, £6,000; owing to unsecured creditors, £7,000.

The creditors claimed that, as a man could not owe
money to himself, their £7,000 should come before his
£10,000. The House of Lords held against them. There
was no fraud. Salomon and Salomon & Co., Ltd., were
different persons, and Salomon could keep the £6,000 in
part-payment of his loan. (Salomon v. Salomon & Co., Ltd.,
[1897] A.C. 22.)

Similarly during the war with Germany a company regis-
tered and carrying on business in England sought to bring
an action for the price of goods sold and delivered before
the war. Every shareholder in the company except one,
the secretary, a naturalized German resident in England,
was & German national resident in Germany. A reminder
from the House of Lords was necessary that this did not
make the company a German company. The enemy or
friendly character of the individual shareholders cannot
of itself affect the character of the company. Though the
same tribunal found a way of avoiding the practical
! “When a body of twenty, or two thousand or two hundred thousand
men bind themselves together to act in a particular way for some
common purpose, they create a body whioch by no fiction of law but

by the very nature of things differs from the individuals of whom it
is constituted.” (A. V. Dicey, Harvard Law Rewsew, XVII, 511.)
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inconveniences of the principle and would not allow the
action to be maintained. (Dasmler Co., Lid. v. Continenial
Tyre & Rubber Co. (Great Britain), Ltd.,[1918] 2 A.C. 307)/

Different Modes of Incorporation. The normal trading
company here dealt with is incorporated under the Com-
panies Act, 1929, and regulated by its provisions, but this
is not the only way in which companies come to be
incorporated. In public utility undertakings, e.g. for the
construction and running of railways, for the supply of
gas, water, or electricity, the company is incorporated by
virtue of a special Act of Parliament, the provisions of
which regulate the company’s constitution and manage-
ment. This has been the practice ever since the early
railway companies found the method convenient, from
about 1821. The special feature of this mode of incorpora-
tion is that the company may exercise compulsory
powers, e.g. take land on giving the limited compensation
allowed by statute, and commit what, but for its special
powers and immunities, would be nuisances at common
law, involving it in constant litigation and heavy damages.
Again, there are still in existence companies incorporated
by virtue of a Royal Charter, e.g. the Bank of England
(1694), the Hudson Bay Company, and a few others.
Such companies, except for the right of the Crown to
annul a charter where the conditions of the grant have
been disregarded, are in no way limited as to what they
may do; they are unaffected by the doctrine of ultra vires.
But this mode of incorporation is rarely, if ever, resorted
to in the case of a trading company to-day. There might
also be mentioned in this connection building societies,
and industrial and friendly societies which bear many
superficial resemblances to companies though they cannot
properly be regarded as companies at all. There is special
legislation dealing with them. As for trade unions, it is
expressly forbidden to register them under the Companies
Act.2

! Trade Union Act, 1871, e. 5.
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Historical. The true forerunner of the present-day
limited liability company was the large unincorporated
company of the seventeenth century. Incorporation by
Royal Charter was always possible (as it theoretically
still is), but owing to the delay and expense involved it
has never been a method much in favour. Business men
might well look askance at it seeing that the grant usually
depended on whether the officers of the Crown favoured
the project, and on the Board of Trade, it may be remem-
bered, sat—the Archbishop of Canterbury! So it came
about that from the seventeenth century onwards joint
stock enterprise took the form of large unincorporated
companies, which were constituted by the agreement of
all the members, where, though liability could not be
limited, the risk would be minimised the wider the liability
was spread, and where the large capital needed could be
obtained from many small subscriptions. Unfortunately
the law failed to recognise these large unincorporated
bodies, and its treatment of them was most uncertain.
This was due to the inherent incapacity of our law to
grasp the notion of fictitious personality.! Natural persons
it could understand, but that there could be anything in
the nature of personality attaching to organised groups
of men, an idea quite elementary in the Roman Law, it

! Incorporation waa borrowed from the Roman law, but very little
use seems to have been made of it. The Inns of Court themselves never
availed themselves of it. ‘‘The English judges,” says Maitland ( T'rust
and Corporation, Collected Papers, 111, p. 371), “who received and
repeated a great deal of the canonistic learning about corporations . . .
had never found that the want of juristic personality was a eerious
misfortune. Our lawyers were rich and influential people. They could
easily have obtained incorporation had they deeired it. They did not
desire it.” In fact the main function of corporation in the common
law was to generate the peculiarly English notion of a *‘corporation
sole,’”’ where all idea of association is lost because there is only one
member. ‘‘The honour of inventing corporations,” says Blackatone
(1 Comm. 469) “‘entirely belongs to the Romans . . . our laws have
considerably refined and improved upon the invention, according to the
usual genius of the English nation: particularly with regard to sole
corporations, consisting of one person only, of which the Roman lawyers
had no notion!" It became & legal fiction useful for securing con-
tinuity in the cases of an office holder, principally the parson.
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failed to see. Thus even in the case of partnership, coeval
with business itself, it had no notion to cover the partner-
ship as distinct from the partners carrying on the business.
No matter how long a business might have been estab-
lished, the firm name might have become a household
word, the law saw only the actual partners carrying on
business together. And on this footing no partner could
substitute another in his place or transfer his share without
bringing about a dissolution of the partnership. The
death of any one partner automatically brought the
partnership to an end. There was no continuity ; creditors
need never accept the liability of the incoming partners
in exchange for that of the outgoing. The liability of the
firm meant the joint and several liability of all the partners
to the full extent of their resources. Any act of any one
partner within the scope of the partnership business
bound all the others individually. Such was and still is
the law with regard to partnerships. But this exaggerated
individualism had a further consequence in the case of
the incipient joint stock companies. Quite apart from
any recognition of the company once formed, the law
doubted whether the very existence of the company did
not invoive all the members in illegality and expose them
to penalties like ordinary criminals. Moreover events in
the early part of the eighteenth century were hardly
favourable to a liberal development of the law. It was the
period of the South Sea Bubble; and though, doubtless,
the wild speculation associated with it called for some
measure of repression, the Bubble Act of 1719 went
altogether too far.! The precarious position under it of
admittedly sound concerns is well illustrated in the case
of R. v. Webb and Others (1811).2 Some 2,600 persons in
Birmingham entered into a deed of co-partnership to
raise a large capital (£20,000) by small subscriptions of

1A ic-stricken parliament issued a law, which, even when we
now read it, seems to scream at us from the statute book."” (Mastland,
Collected Papers, 111, p. 390.)

* 14 East, 406,
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£1 per share and to carry on business, under the manage-
ment of a committee, a8 The Birmingham Flour &
Bread Co. No partner was to hold more than twenty
shares, each was to purchase from the company in respect
of each £1 share a weekly shillingsworth of flour or bread,
and no one should assign his share to anyone who would
not enter into similar covenants. A majority at a public
meeting was to have power to make bye-laws to bind
all the members. Webb and certain other members were
indicted for a public nuisance under the Bubble Act.
The jury found that the company was formed from laud-
able motives, for the regular supply of flour and bread to
Birmingham, and was beneficial to the inhabitants at
large, though prejudicial to the bakers and millers of the
town. On this verdict Webb was fortunate enough to
escape the penalty, Lord Ellenborough deciding that he
was entitled to an acquittal. The learned judge’s reason-
ing makes peculiarly interesting reading. The mischief
the Bubble Act aimed at was the raising of subscriptions
upon dangerous and mischievous projects where the
pretences of the public good were false, and where the
unwary were the persons who were drawn in to subscribe.
It was not the object of this undertaking to raise stock
for the purposes of transfer, nor to make such stock a
subject of commercial speculation or adventure. More-
over they had not presumed to act as a body corporate. This
at first sight seems somewhat startling, but it is consistent
enough with the general attitude of the law to corporate
bodies already described. ‘It was urged that they
assumed a common name, which however does not appear
to have been the case [i.e. in that it was not so found by-
the jury], that they have a committee, general meetings
and power to make bye-laws; but are these unequivocal
indicia and characteristics of a corporation? How many
unincorporated insurance companies and other desorip-
tions of persons are there that use a common name and
have their committees, general meetings, and bye-laws?

5
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Are these all illegal? Or which of these partioulars can
be stated as being, of iteelf, the distinctive and peoculiar
criterign of a corporation? Taking it, then, that these
subscribers have not acted peculiarly as a body
corporate. . . .”

If an enterprise of this kind could subject the share-
holders to the risk of prosecution it was but cold comfort
for the insurance companies to know that a liberal-
minded judge might query whether their illegality was
not really academic! The Bubble Act, it is true, was re-
pealed in 1825 but this did little to diminish the doubts
and uncertainty in which joint stock enterprise found
itself. A measure of recognition, partial it must be con-
fessed, came in 1844, though nothing was conceded in the
way of limitation of liability. On the contrary, the Act
expressly declared the liability of members for the
company’s debts to be the same as that of partners. It
did however enable companies to become corporate bodies
holding property and conducting legal proceedings in
their own right. Moreover all companies subsequently
formed were to be registered. It was not till 1862 that
the principle of limitation of liability was accepted and
acted upon. This great Act (a veritable charter of cor-
porate enterprise) simplified the procedure for the forma-
tion of companies and greatly reduced its expense. All it
required for incorporation was the seven signatures to
the Memorandum of Association. On the registration of
the Memorandum (and the payment of the proper fees)
a certificate of incorporation was to be granted entitling
the company to commence business at once. Limitation
of liability was to be secured by inserting a clause in the
Memorandum to that effect (as now), and making the
word “Ltd.” part of the trade name of the company.
This Act was amended in detail and extended in various
ways by a number of acts during the next forty years
till the multiplicity of statutes and decisions left the law
in & very uncertain state once more. Consequently a
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consolidating statute was oalled for and the Companies
Act of 1808 came into being. This may be regarded as
the first revise of our present code. 1t has been replaced
hy the Act of 1929 which along with the relevant decisions
constitutes the text of the law governing the trading
company to-day.

(B) THE PROMOTER

Who is a Promoter? Before entering upon any of the
legal formalitics necessary for bringing the company into
existence, a number of practical matters have to be taken
in hand first. Negotiations, varying with the circum-
stances. have to be entered into: the owners of property
or plant which it is desired to purchase have to be ap-
proached with a view to a sale: solicitors, surveyors,
engineers, or other technical men, have to be instructed ;
underwriters or those who propaose to arrange the issue of
the shares need to be consulted. Needless to say, all this
involves very considerable work and it is usually under-
taken by men who, by reason of their special experience
and often great skill ar negotiators, have come to make
a business of it. They are commonly known as company
promoters, though the title is sometimes resented and
generally disavowed.

Now the first point to be observed in this connection
is this: In law a person may be considered a promoter,
incurring all the liabilities of the promoter under the
Companies Act and otherwise, though he would not call
himself a company promoter or be regarded as such in
the commercial world. It is always a question of fact
whether a person has acted as a promoter or notl A
promoter may be described as one who undertakes to
form a company with reference to a given project, and to
set it going, and who takes the necessary steps to accom-
plish that purpose.? But a definition of this kind is not

V Jubilee Cotton Mills, Lid. v. Leuris. [1924] A.C. 958.
3 Sea Twycross v. Grant (1877), 2 C.P.D. 541.
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intended to be exhaustive : nor is it to be narrowly applied.
No hard and fast meaning can be said to attach to the term.

A person will be liable! as a promoter though he took
hut a subordinate part in the promotion of the company,
though as a rule the mere rendering of professional
services, such as those of a solicitor:® will not of itself
make & person liable. He will be none the less & promoter
in that he is himself a dupe of the arch promoter.® Tt
will be noted that the terms used in 8. 35 (which deals
with disclosure in the prospectus) are very wide: the
section speaks of “any person who has been engaged or
interested in the formation of the company.”

His Legal Position and Liability. The promoter is not
a trustee for the company about to be formed. Thus he
may sell his own property, or property to be acquired by
him, to the company at a profit.t But he stands in a
fiduciary relationship to the company and must make full
and frank disclosure to the company of all material facts
which the company ought to know.®

1 If the law on this pomt seems couchsd i somewhat unflattering
terms, it i8 due to the fact that it is only where misfortune or frand
has brought the company into difficulties that the promoter’s conduct
vomes to be considered by the courts. 1t need hardly be said that in
the vast majority of cases nothing i any way dishonourable attaches
to the promoter or to any one connected with the formation of the
cumpany.

* The Great Wheal Polgooth, Lid. (1883), 49 L.T.20; see also 8. 37 (4).

2 Jubiloe Cotton Mills Case supra. ‘'‘But the fact remains that
Lowis took part in the promotion. The part he played was no doubt
subordinate to that played by Hooley, but he acted on his own aceount,
not as a servant or professional man. 1t appears to be imposaible
to frame any definition of the term ‘promoter,” which would not
include one who took the part which Lewis did 1n bringing this company

mto existence,” por Viscount Finlay at p. 965. (Lewis had egreed to
promote a company with a capital grossly in excess of what he could
possibly have considered justifiable, which was to a mjl

in which he had an interest and for which he was to receiwe 75,000 £1
shares. His interest in the mill waas not disclosed. The weorthless shares
were fraudulently unloaded on the market though the benefit enured
to Hooley, to whom before the end of the month Lewis had been
made to transfer them. It waa argued for Lewis that the gompany
formed was not the one he intended.) Gas

¢ Omnium Electric Palaces, Ltd. v. Baines, [1914] 1 CR;¥$2, C. A.
Sargant, J., pp. 345-8.

* Bee Erlanger v. New Sombrero Phoaphate Co. (1879), 3 App. Cas. 1218.
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The owners of Olympia were in difficulties, and there
were heavy mortgages and other charges on the property.
A company was formed with the object of acquiring
Olympia. The directors were Gluckstein, Lyons, Hart, and
Hartley. They were also the promoters of the company.
Moreover, it was they who bought Olympia from the owners
and they who sold it to the company. A clause of their
agreement with the company provided that the validity
of the sale should not be impeached on the ground that
the vendors as promoters or otherwise stood in a fiduciary
relationship to the company. The prospectus issued to the
public pointed out that the four were selling to the company
for £180,000 (‘' being nearly £18,000 less than the amount
of Messrs. Driver & Co.’s valuation,”) while they themselves
had bought at £140,000 (“ payable in cash”). There was
thus a disclosure of their profit of £40,000. But, for all
that, as Lord Macnaughten said, “the sum of £140,000
was not the sum they were going to pay, and they knew
that well enough. They had provided themselves with
counters obtained at little price, which in reckoning the
price would be taken, as they knew, at their face value,
so that the price of the property to them would only be
about £120,000.”" One of the '‘counters” was a mortgage
for £10,000 which they had bought in at the very outset for
£500. The only reference to it, however, in the prospectus
was in these terms. ““Any other profits made by the syndi-
cate fromt interim investments are excluded from the sale
to the company.” The lords were of opinion that the
want of proper disclosure amounted to a gross fraud, and
all who were parties to it were responsible to make good
to the company what they had obtained and withheld from
the shareholders.

“These gentlemen set about forming a company to pay
them a handsome sum for taking off their hands a property
which they had contracted to buy with that end in view.
They bring the company into existence by means of the
usual machinery. They appoint themselves sole guardians
and protectors of this creature of theirs, half flodged and
just struggling into life, bound hand and foot while yet
unborn by contracts tending to their private advantage,
and so fashioned by its makers that it could only act by
their hands and only see through their eyes. They issue
a prospectus representing that they had agreed to purchase
the property for & sum largely in excess of the amount
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which they had, in fact, to pay. On the faith of this pros-
they collect subscriptions from a confiding and
credulous public. And then comes the Inst act. Secretly,
and therefore dishonestly, they put into their own pockets
the difference between the real and the pretended prioe.
After a brief career, the company is ordered to be wound
up. In the course of the liquidation the trick is discovered.
Mr. Gluckstein is called upon to make good a portion of
the sum which he and his associates had misappropriated.
. He may or may not be able to recover a contribution
from those who joined with him in defrauding the company.
He can bring an action at law if he likes. If he hesitates
to take that course or takes it and fails, then his only
remedy lies in an appeal to that sense of honour which
is popularly supposed to exist among roebbers of a humbler
type.” (Qluckstein v. Barres, [1900] A.C.:240.)

Similarly in I'n re Leeds and Hawley Theatres of Variety Lid.,
{19021 2 Ch. 809 (C.A.) it was held that—

The promoters as such stood in a fiduciary position
towards the persons who were invited to take shares in
the company and that it was their duty to disclose to these
persons the fact that they were the real vendors to the
company. (They had employed & man of straw to appear
as vendor and paid him £5 for the use of his name.) They
were held liable to account to the company for she profit
they had made on the purchase and resale of the property.

He cannot relieve himself of such equitable obligations
by any astuteness in the drafting of the articles of associa-
tion of the company.! The prospectus must state the
amount paid within the two preceding years or intended
to be paid to any promoter, and the consideration for any
such payment.?

Provided full disclosure is made to the eompany,
promoters are not precluded from appointing their own
nominees as directors.? But directors may not receive

;40’;»mum Klectric Palaces, Ltd. v. Baines, [1914] 1 Ch. 332, C.A.,
p.
:geeaﬁ Sch. IV, Part 1, 12.
Lagunas Nitrate Co. v. Lagunas Syndicate. [18909] 2 Ch, 392
per Lindley M.R. at p. 425-6,

m
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their qualifying shares from a promoter.! Where a
prospectus contains untrue or misleading? statements,
a promoter who is a party to the preparation of it or to
such part of it as contains the untrue or misleading matter
is liable to pay compensation to all who subscribe for
shares or debentures on the faith of the prospectus and
puffer loss as a conséquence, unless the promoter can
prove (1) that he had reasonable grounds for believing
the statement to be true, or (2) that it was a statement in
the report of an expert whose competence he had no
reason to doubt-- by expert is meant a person whose
profession gives authority to a statement made by him,
such as un engineer, valuer, or accountant—or (3) that it
was a statement correctly copied from a public official
document.? This is, of course, in addition to any remedy
the aggrieved person may have at common law, e.g. in
fraud. In the winding up of the company, & promoter
who has been guilty of any misfeasance or breach of trust
in relation to the company, may be ordered to contribute
such sum to the assets of the company as the court thinks
just.d

On the principle that a person purporting to act for a
non-existent principal is himself liable on the contract,
a person who enters into contracts on behalf of a company
about to be formed is personally liable, and the company
cannot be bound by them even after formation and even
though it takes the benefit of them. The promoter there-
fore will have no claim against the company for services
rendered prior to formation, even though he performs
them at the request of those who become the first directors

VI In re London and Sowth Western Canal, Ltd., [1911] 1 Ch. 346.
{(**Were 1t not for the pecuhar circumstances of their qualification [as
a gift frown the promoters, see p. 125 below] 1t would appear inexplicable
how mx days after the company was rogistered the directors could
have resolved to buy for £88.000 property that had cost the vendor
£500 about three months previously.”)

¥ Greenwood v. Leather Shod Wheel Co., Ltd., (1900] 1 Ch. 421 C.A.
per Lindley M.R., p. 434.

3 Bee 5. 37 for the full terms.

4 8. 276.
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of the company. Moreover he will be personally liable
on contracts he makes for the benefit of the company to
be formed, unless he stipulates for his liability to cease
should the company adopt the contracts, and, failing
adoption within a specified and reasonable time, for a
right to rescind.!

(¢) THE FORMALITIES OF INCORPORATION

As soon as all preliminary negotiations are completed
the company is ready to be formed. The formalities
necessary are now in reality very simple. A document
called the Memorandum of Association, stating that the
signatories, who agree to take so many shares, are desirous
of being formed into a company, is signed by seven of
the proposed shareholders. The seven may include,
though not necessarily, some of the proposed directors.
This document, a form of which is set out in the first
Schedule to the Act and will be referred to below, is filed
with the Registrar of Companies. Certain other docu-
ments, namely, The Articles of Association, A List of
Persons who have consented to act as Directors, A
Statement of the nominal capital of the company, A
Statutory Declaration to the effect that all the statutory
requirements for the registration of the company have
been complied with, have to he filed along with the
Memorandum of Association. Whereupon the Registrar
issues his certificate? of incorporation and as from the

' Cf. In re National Motor Mail-Coach Co., Lid. (Clinton’s Claim),
{1908] 2 Ch. 515, C.A. pp. 520-1, 522-6.

! This certificate is conclusive (8. 13 (1)). 'The Couré is bound to
recognise the company s incorporated and to give effact to all the
consequences of such mcorporation. Thus, in Hammond v. Prentice
Brothers, Ltd., [1920] 1 Ch. 201, the plaintiffs sought to impugn the
frechold title of the defendants and to maintain that a right of way
anud exernption from tolls had never vested in the defendant company
because the company ought never, according to their contention, to
have been registered. But the Court refused to entertain the ides.
The certificate waa conoclusive evidence that it was a company author-
ised to be registered under the Act, even if it had been formed for the
mere purpose of being so registered.

3—(a150)
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date of incorporation! inserted in the oertificate the
company comes into existence. But though the company
is now an incorporated body, enjoying legal capacity as
such,? it is important to bear in mind that the company
may not commence business® or exercise any of its
borrowing powers until it has received from the Registrar
the certificate entitling it to commence business (s. 94).
This matter will be dealt with more fully below. Here it is
sufficient to emphasise that the certificate of incorporation
does not of itself entitle the company to exercise any of
its powers. The company must wait until the grant of
the further certificate.

The Memorandum and Articles. Though all the doou-
ments that have to be filed in order to secure the certificate
of incorporation are equally essential, that is to say, the
absence of any one of them will prevent the issue of the
certificate, from the practical point of view of the com-
pany’s future working, two of them are in a class by them-
selves. They are the Memorandum of Association and
the Articles. The Memorandum defines the objects of
the company, and, once filed, cannot afterwards be altered*
except by the Court. The Articles set forth the constitu-
tion of the company, defining the rights of the shareholders
as members of the company, and these may be altered by
the votes of the members. It is, of course, open to the
promoters of the company to make their own constitution,
to framo their own rules for the procedure of the company’s
meetings, the voting rights of the members, the manage-
ment of the company’s affairs, the duties of the directors,
and so forth. But as a matter of practice this is very

3 In point of timme *from the date of incorporation” does not mean
from the commencement of the next day; the corporation must be
treated as having been in existenca for the whole of the day of incor-
poration (Jubiler Cotton Mills, Ltd. v. Lewnis, [1824] A.C. 958).

Nothing in the statute authorises the registrar to antedate the
incorporation (sbid. p. 974).

: A.nu (2).

exception i8 to be found in the case of a private company,
but Igr this see p. 188. P
. 4.
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rarely done. The Act has provided a model constitution, a
set of Articles always referred to as Table A! (* Regula-
tions for Management of & Company limited by Sharce *’)
and the almost invariable practice now is for companies to
adopt Table A with such modifications as their speocial
circumstances require. If the company has no Articles
of its own, Table A applies automatically.? Every mem-
ber is entitled to have a copy of the Memorandum and
Articles® and, of course, any article so long as it is in
force binds all the members. In the language of the Aot,
the Memorandum and Articles bind the company and the
members just as if they had been signed and sealed by
each member.¢ The Memorandum and Articles, though
generally bracketed together in this way, are quite dis-
tinet things. Most companies can use in substance the
Articles provided by the Act; the Memorandum similarly
provided can, of course, only be used as a form. It will
be here used to illustrate the law that has grown up round
each of its clauses.

The Memorandum scheduled to the Act is as follows—

ForM oF MEMORANDUM OF ASSOCIATION OF A COMPANY
LiMITED BY SHARES

1st. The name of the company is “The Eastern Steam
Packet Company, Limited.”

2nd. The registered office of the company will be situate
in England.

3rd. The objects for which the company is established are:
*The conveyance of passengers and goods in ships or boats
between such places as the company may from time to time
determine, and the doing all such other things as are incidental
or conducive to the attainment of the above object.”

4th. The liability of members is limited.

5th. The share capital of the company is two hundred
thousand pounds divided into one thousand shares of two
hundred pounds each.

1 If the reader cares to sample them at this stage, he might glance
at page 54.
8. 8, 8. 23. ¢ 8. 20.
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We, the several persons whose names and addresees are sub-
scribed, are desirous of being formed into a company, in
pursuance of this Memorandum of Association, and we respec-
tivoly agree to take the number of shares in the capital of
the company set opposite our respective names.

Number of
Names, Addresses, and Descriptions of Subscribers "‘“‘by“‘  taken

Subscriber
‘*1. John Jonos of in the county of  merchant 200
“2, John Smith of in the county of - 25
**3. Thomas Gireen of in the county of —_ 30
‘‘4. John Thompson of  in the county of .- 40
5. Caleb White of in the county of —_ 16
**6. Andrew Brown of in the county of -— 6
‘7. Caesar White of in the county of — 10

Total shares
taken 325"

Dated the day of 19
Witness to the above signatures,
A. B, No. 13 Hute Street, Clerkenwell,
London.

(1) THE NAME OF THE COMPANY

A. Limited. The word “ Limited” or some abbrevia-
tion, usually “Ltd.,” must form part of the company’s
name, coming at the end.! The company’s name—
“The Eastern Steam Packet Co., Ltd.”—must appear in
a conspicuous position, in letters easily legible, outside
every office or place of business of the company, and
similarly on the company’s stationery, advertisements,
notices, documents, and seal. 2

It may be useful to bear in mind that the omission of
the word “limited " from the company’s bills of exchange
or orders may render the officer so signing personally liable
if the company fails to pay. Thus where order forms, say

1 8. 2. The Board of Trade may dispense with *‘Ltd."” in the case
of charitable and similar companies (s. 18). The omission of the word
in the case of trading companies and all companies not exem under
8. lssnzssy involve the officers of the company in a fine of £50 (s. 93).
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in a restaurant, are signed “p.p. Eastern Steam Packet,
Jock Anderson, Publicity Manager,” or some such con-
venient form, if the company fails to pay for the food
consumed Jock Anderson will himself be liable though
he had made it clear that he was ordering for and on
behalf of the company.!

B. Choice of Name. The company may choose to be
registered under any name it pleases, subject only to the
following qualifications.

(a) The following words may not be used as part of a
trading company’s name: ‘' Red Cross,” “Anzac,” ‘ Build-
ing Society,” “ Chamber of Commerce,”? or, in the case
of a money-lending company, ““Bank,” or without per-
mission of the Board of Trade, ‘“Royal.” “Imperial,”
“Municipal,” ““Chartered,” or “Co-operative.” 3

() The name chosen may not be the same as that of a
company already registered¢ or of a business already
established 8 or 8o nearly resemble it as to be calculated
to deceive.

C. Names Calculated to Deceive. In this connection it
is necessary to consider in what circumstances similarity
of names will disentitle a company to make use of the
name it has chosen because it may be said to be calculated
to deceive.

First, intention is immaterial. It is not necessary for
the plaintiff to make out that the defendant copied the
plaintiff’s name, or to prove any fraudulent intent on the
part of the defendant; and conversely it is no defence for
a company to say that they did not know that they were
infringing a well-established trade name.® On the other

! 8. 93 (4) and see Oivil Service Co-operative Society, Lid. v. Chapman
(1914), 30 T.L.R. 879.

* Excopt under a. 18, 38.17.

¢8.17 (1) (a). 8 Cf. Ewing's Case below.

¢ “The law prevented a man from carrying on a business in such
a way, whether he knew it or not, as to t that his business was
the business of another man,” per Jessel M.R. in Merchant Banking
Co. of London v. Merchants Joint Stock Bank (1878), 9 Ch.D. 560, 663.
328?5111?!1«. Waring & Gillow, Lid. v. Qillow & Gillow, Ltd. (19186),

.L.R. 389.
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hand, where the names are sufficiently distinguishable,
it does not matter that the particular combination of
words in the defendant company’s name suggested itself
to the defendants’ minds because the plaintifis had used
a similar combination.! In whatever way, or for whatever
reason the name may have been chosen the sole question
is: Is the name in itself calculated to deceive ?

Secondly, *Calculated to deceive’ does not necessarily
mean that a person desiring to be a customer of, or have
dealings with the one company is induoed by the similarity
of names to deal with the other company. It is enough
if confusion may arise between the two businesses, e.g. by
suggesting that the two businesses are in some way
connected. Thus—

Ewing carried on business as the Buttercup Dairy Co.,
or, popularly, the Buttercup. He had 150 shopsin Scotland
and the North of England, and sold some 50 tons of mar-
garine a week. Twelve years or more after the business had
been established, the defendant company came into being,
with & head office in London, choosing the name Butter-
cup Margarine Co., Ltd. The Court forbade the use of the
name. (Ewing v. Butlercup Margarine Co., Ltd., [1917]
2 Ch. 1 C.A. See also Harrods, 1id. v. R. Harrod, Lid.
(1923), 40 T.L.R. 195.)

But there must be more than a bare possibility of
confusion. Merely because & thoughtless person might
unwarrantably jump to the conclusion that the two
businesses were connected, that is no ground for prevent-
ing the use of a name. There must be a tangible risk of
injury to the plaintiff’s business reputation owing to the
similarity of names. Thus—

A trade protection society registered under the name of
“The Society of Motor Manufacturers & Traders, Ltd.”
sought to prevent an insurance company using the name
‘“‘Motor Manufacturers’ & Traders’ Mutual Insurance Co.,
Ltd.,” but the Court of Appeal held against them. The

! 8eo T'he Seciety of Motor Manufacturers & Traders, Led. v. Motor
Manufacturers’ & Traders’ Mulual Insurance Co., Lid., [1925] 1 Ch.
875 C.A., p. 685.
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plaintiff was not entitled to a monopoly of descriptive
words, and there was no tangible risk of inj to the
plaintiff’s business reputation owing to the n&my of
names, which in any case were sufficiently distinguishable
({1925] 1 Ch. 675 (C.A.), see Lawrence, J., p. 684-00).

Waring & Gillow, Ltd., the well-known furniture dealers
in Oxford Street, sought to restrain Gillow & Gillow, Ltd.,
the company into which Mr. C. L. Gillow, an auctioneer
(largely of Oriental rugs), had converted his business, from
using that name, but their action failed. The defendant
company was not likely, on any reasonable or legitimate
ground, to be mistaken for the plaintiff company. (Waring
& Gillow, Ltd. v. Qillow & Gillow, Lid. (1916), 32 T.L.R. 389.)

Where the Registrar, having fairly exercised his dis-
cretion, declines to register a name because of such
similarity the Court will not interfere.!

D. Change of Name. A company may change? its
name, with the approval of the Board of Trade, by means
of a special resolution.?

(2) THE REGISTERED OFFICE

As from the day on which the company begins to carry
on business and, at the latest, twenty-eight days from
incorporation, the company must have a registered office,
otherwise the company and its officers are liable to a
default fine.¢

The registered office must be situate either in England
or Scotland.?

In the past a company was occasionally incorporated
in the Channel Islands, ostensibly for the purpose of
avoiding income tax, though really for more questionable
purposes. This abuse has now been remedied. Such
company, if it carries on business in England or Scotland,
must file documents and make returns to the Registrar

:182 :9 Registrar of Companies, [1912] 3 K.B. 23.

_*The nature and requirements of a special roeolution are dealt
with below, p. 91.
© 48,92, s8. 2.
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just as if it were registered in the country where it carries
on business.

This clause in the memorandum is not conclurive as to
the Liability of the company to income tax.! It does not
of itself determine that the company is a person residing
in the United Kingdom; it depends on where the real
business is carried on.

(3) THE OBJECTS

Before this most important topic can be properly
appreciated, it is necessary to consider some of the
peculiarities of the English law as to corporate personality,
and more particularly a difficult, though fundamental,
principle known dax the Doctrine of Ultra Vires.

Though, as was said above, a company from the date of
its incorporation enjovs legal capacity as such, that
capacity is by no means unrestricted as it is in the case
of the ordinary individual trader. (aleb White when he
can get no freights or passengers for his ships may employ
them in any other conceivable way which might bring
him some return. Nor need he confine himself to his
shipping business; he can run as many businesses
simultaneously as he can conveniently manage. In enter-
ing into any contract he never need pause for a moment
to consider whether it is within the scope of any of his
businesses. In all his acts, provided only they be lawful,
he is absolutely free. But no sooner has he become The
Eastern Steam Packet Co., Ltd., than this absolute free-
dom is gone. He can contract only within the scope of the
powers enjoyed by the company. If the object of the
company is to carry ‘‘passengers and goods in ships or
boats” he cannot run an air service, even though that.
helps to increase the boat traffic. The company having
been formed to carry on one business may not carry on
another. With reference to any act of the company it has

A ‘CS] 82. Egyptian Delta Land & [nvestment Co., Ltd. v. Todd, [19298]
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always to be considered whether or not the act oan
reasonably be said to come within the powers possessed
by the company. This is the effect of the doctrine of
ullra vires.

Meaning and Purpose of Ultra Vires. Two things, it
will be readily seen, are here implied. First, that a com-
pany has a proper function of its own. Secondly, any-
thing beyond or outside its scope is forbidden and illegal.
The Eastern Steam Packet (CCompany is there to carry
passengers and goods by boat. It may not engage in any
other business. How is the proper function of a company
to be determined ? By looking to the terms of the Objects
(lause. The purpose of the Objects Clause is to define
the main business of the company. That purpose, it
has heen said, is twofold. **The first is that the intending
corporator who contemplates the investment of his
capital shall know within what field it is to be put
at risk. The second is that any one who shall deal
with the company shall know without reasonable
doubt whether the contractual relation into which he
contemplates entering with the company is one relating
to a matter within its corporate objects.””! This inciden-
tally provides the practical answer to the question, ** Why
should not a company be allowed to trade precisely as an
individual ?” Why should not the Eastern Steam Packet
Co. run airships just as Caleb White might do? The
answer is that those who would willingly invest in a
steam-boat company might hesitate hefore putting their
money into an air line. Those who had invested in a
steamship company would have, quite apart from the
law, a genuine grievance if the directors have been losing
money on a new glider. Consequently each company
has its own proper business and must confine itself to that.
That business is defined by the Objects Clause. But for
the proper understanding of the clause and the way it
operates a careful consideration of the principle of ulira

! Per Lord Wrenbury in Cotman v. Brougham, {1918] A.C. 514, 322.
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vires is necessary. The best definition of that principle
is still to be found in the language of the leading csse
on the subject.

Definition of the Principle. The objects of a company
as stated in the Memorandum of Association cannot be

departed from.
The Memorandum defines the ambit and extent of the

powers which by law are given to the company, and in
doing 80 necessarily implies that nothing shall be done
beyond that ambit, and that no attempt shall be made
to use the corporate life of the company for any other
purpose than that so specified.

Consequently, a contract made by the directors upon
a matter going béyond the Memorandum or not warranted ;
by it is ultra vires and void. ’

Such a contract cannot be rendered binding on the
company—or on the other parties to it—though after- ¢
wards expressly ratified by all the shareholders.

The Ashbury Railway Carriage Co., Ltd., was formed to
make and sell railway carriages. The directors agreed to
purchase a concession for constructing a raslway in Belgium.
The House of Lords held the agreement bad, though the
Articles purported to give power to the compa.nf' to extend
its business beyond the Memorandum by special resolution,
and the agreement had been so confirmed. (A4 shbury Railway
Carriage Co., Ltd. v. Riche (1875), L.R. 7 H.L. 653.)

Again, the Trustees of Dundee Harbour, an incorporated
body, had power to maintain a ferry service on the Tay
between Dundee and Newport. When the steamers were
not in use, they were employed on excursion trips in the
upper reaches of the Tay, beyond the ferry limits. Nicol,
who used his steamers for similar excursion tripe found that
this interfered with his trade. He accordingly applied for
an injunction ! to restrain the Harbour Trustees. The House
of Lords held he was entitled to it. What the Harbour
Trustees were doing was wultra vires. To run excursion
steamers beyond the ferry limits is no part of the business
oAf 8 ferry service. (Dundec Harbour Trustees v. Nicol, (1915}

.C. 550.)

1 Strictly an interdict in Scotland.
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To be Reasonably Construed. But the doctrine of
ulira vires is to be reasonably applied. Whatever may be
fairly regarded as incidental to or consequent upon the
main objects specified in the Memorandum ought not
(unless expressly prohibited) to be held ultra vires.}

Thus, a gas company had power (a) to make and supply
gas (b) to convert and sell residual products. . . . (f)to
provide such apparatus and materials as they deemed
requigite for those purposes. In order to convert their
residual naphthalene into a marketable product they re-
quired caustic soda. Held they were entitled to manufacture
the caustic soda required. The company have express
powers to convert naphthalene into beta-naphthol; they
have by reasonable implication a power to provide the
proper reagent—namely caustic soda; a proper and reason-
able means of providing that substance is to make it, and
to do so mot being excluded, they have by reasonable

| implication the power to provide the substance by that
means. (Deuchar v. Gas Light & Coke Co.,[1925] A.C. 691.)

Brunner Mond & Co., Litd., was formed with the primary
object of carrying on business as chemical manufacturers
and for various other objects ancillary thereto. The list
concluded with * (8) The doing of all such business and things
as may be incidental or conducive to the attainment of the
above objects, or any of them.” The company duly passed
a resolution authorising the directors to distribute to the
Universities or other scientific institutions in the United
Kdngdom as they might select, the sum of £100,000 for the
furtherance of scientific education or research.

A shareholder objected. It was the community at large
not the company that would be benefited by the proposed
expenditure. The money could be applied for education
whick would in no way benefit the company and might
even indirectly help foreign rivals in active competition
with the company.

The company tendered evidence to show that it was
desirable to attract men of ability to soientifio research so
a8 to increase the class from which they could select their

$8ee 4. @. v. Q.E.R. (1880), 5 App. Cas. 473, 478, and Hvone v.
Brunner Mond, Iad., [1921] 1 Ch. at P 384 (cited below, p. 28). Cf.
Boyptian Sall & Soda Co., Ltd. v. Port Said Salt Assoctation, Lid.,
[1931] A.C. 677 P.C. 682.

»
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technical experts, and that the existence of such a class
was necessary for the continued progress of the company
a8 chemical manufacturers.

On this evidence the Court held the proposed expenditure
not wultra vires. It was reasonably conducive and indeed
necessary for the company’s continued progress as chemical
manufacturers. (Kvans v. Brunner Mond & Co., Lid., [1921]
1 Ch. 359.)

Contrast Tomkinson v. S.E.R. (1887), 35 Ch.D. 675.

The South Eastern Railway Company authorised the
directors to subscribe £1,000 towards the erection of the
Imperial Inatitute, Mr. Tomkinson objected. The Railway
Company replied that it had inherent power to do whatever
might be conducive to its popularity or to the objects of
its undertaking, The Court disallowed it. “The Imperial
Institute has no more connection with this railway company
than . . . Madame Tussaud’s. I do not mean to disparage
the enormous importance of the Imperial Institute. It may
be established for the highest possible objects of interest
to this country; but still the only reason given to me why
this railway company thinks it right to spend part of its
funds in subscribing to it is thix, that it will probably greatly
increase the traffic of the company by inducing many people
to travel up to visit this Institute. I cannot accept that
ag & reason for & moment. . . . 1 know of no authority
whatever for saying that the payment of £1,000 subscrip-
tion to the Imperial Institute would be within the powers
of a railway company.”

Where there is an express power to employ labour
there is an implied power to provide pensions or super-
annuation allowances, for though such payments do
not arise until the employment has ceased they are
most conducive to efficient and loyal service. (Wimble-
don and Putney Common Conservators v. Tuely, [1931)
1 Ch., 190.)?

The fact that a particular use of the company’s property
is profitable and in that way helpful to the company’s
main undertaking is beside the point. The use in question

! But not an annuity to the widow of a former director five years
after his death (In re Lee, Behrens d: Co., Lid. (1032), 48 T.L.R. 248).
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is not on that account incidental within the meaning of
the rule.

Thus, in the Dundee Harbour Case it was urged that the
use of the steamers for excursion purposes was incidental
to the main purpose of the ferry. But the House of Lords
rejected the contention. ‘" The circumstance that one of
these steamers is normally in reserve and that it is econ-
omically desirable to use it when the business of the ferries
does not require it, cannot make what is proposed intra vires.
For a power to send excursion steamers beyond the statutory
limits, within which alone the appellants’ steamers are auth-
orised by the statute to sail, is not implied in nor is in
any sense incidental to a power to sail within limits so
defined.””?

[t is not enough to show that the act impugned is
“"incidental ” under one or other of the headings specified
in the Memorandum. To be infra vires it must be incidental
or conducive to the main or paramount purpose of the
company.

In construing the “incidental or conducive” clause ? in
the Brunner Mond Case, Eve, J., said " That clause again
must be read with certain qualifications. You cannot pick
out some of the objects enumerated under the letters (a)
to (r), and having determined the particular act to be
incidental or conducive to that object thereupon decide
that the act is intra vires. The wide and general objects
are to be construed as ancillary to the company’s main
purpose, and 1 apprehend that the act to be infra vires must
be one which can fairly be regarded as incidental or con-
ducive to the main or paramount purpose for which the
company was formed.” 3

In Ashbury v. Riche it was contended that even if the

construction of a railway was not positively authorised by
the words of the Memorandum, it was not prohibited by

<

1 Per Viscount Haldane, L.C., [1915] A.C. at p. 657.

* Above p. 23.

3[1921} 1 Ch. at p. 364, *‘Incidental” m my view means incidental
to the main purpose of the main business.” (Lord Dunedin in Dundee
Harbour Trustees v. Nicol, [1915] A.C. 550 at p. 561.)
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them, and the words ‘‘general contractors” (‘'to carry on
the business of mechanical engineers and general con-
tractors’’) were large enough to include the making of any
contract, at any rate relating to lands and buildings. But
the Court rejected the contention. If the words were not
interpreted to mean the making of such contracts as mech-
nical engineers are in the habit of making, they would stand
without any limit whatsoever. They * would authorise the
making of contracts of any and every description, and the

Memorandum, in place of specifying a particular kind of

business, would virtually point to the carrying on of business

of any kind whatsoever and would be, therefore, altogether
unmeaning.” !

The Framing of the Objects Clause. The Objects Clause
in the Memorandum appended to the Act, though intended
to serve as a model, is very rarely to be found in practice
in the same concise form. The ordinary trading company’s
clause is usually lengthy and often extremely detailed.
As will be seen, the law does not altogether approve of
this departure from a good precedent, but the fact is,
it is a matter of some nicety if not of difficulty to draft
the Memorandum in such a way that the company’s
officials will feel secure and not need to be continually
secking advice as to whether their trading operations are
ulira vires or not.

It might be as well to refer to the only positive require-
ments of the Act with regard to it. S. 2 provides that the
Memorandum of every company must state the objects
of the company, and the schedule provides a model
objects clause to which the company’s clause must con-
form as nearly as circumstances admit.2

It almost goes without saying that the objects stated
must be legal, otherwise the Registrar will refuse his
certificate. Though once the certificate has been granted
it is conclusive on this point as well.? Where a company
was formed for the purpose of selling Irish Sweepstake

i See L.R. 7 H.L. at p. 665.

8 11
8 Cf. Cotman v. Brougham, {1818] A.C. 5§14, 517, 523.
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tickets in England (where the sale is illegal, being pro-
hibited by s. 44 of the Lotteries Aot, 1823) the Registrar
declined to register the company and, on the promoters
appealing, the Court of Appeal upheld him.!

The Objects Clause must delimit and identify the
objects in such plain and unambiguous manner as that
the reader can identify the field of industry within which
the corporate activities are to be confined. It is to be
noted that the Act says “Objects” not ‘“Powers.” The
powers to be exercised in effecting its objects are not the
same as the objects themselves and a distinction must be
drawn between the two. ‘‘Powers are not required to be,
and ought not to be specified in the Memorandum. The
Act intended that the company, if it be a trading company,
should by its Memorandum define the trade, not that it
should specify the various acts which it should be within
the power of the company to do in carrying on the
trade.”®

1t should be pointed out, however, in explanation of the
practice that has grown up and, incidentally, in depreca-
tion of the severe strictures passed by learned judges upon
the practice from time to time, that express inclusion of
a particular class of acts which the company is to have
power to do removes a great burden from the shoulders
of the directors and other officials of the company.?
Whether the proposed undertaking be more properly a
“power” than an ‘“‘object,”” express authorisation to do
that particular kind of thing gives no handle to dis-
gruntled shareholders, while the omission of it leaves
the directors with nothing but an expensive hope that

! R. v. Regisirar of Joint Stock Companies, ex parte More, [lﬁal%
ilc{f: 197 C.A. Bee further Bowman v. Secular Society, L., [1917

! 8ee Uotman v. Brougham, [1818] A.C. 514, 522, infra p. 28.

* The subject has assumed a special importance in recent times,
because scientific inventions and discoveries follow one another so
rapidly, enabling manufacturers and others to develop profitable lines
of business never contermplated at the time of the formation of the
company. A company will naturally wish to take power to utilise
by-products in ss many ways as possible.
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“incidental and conducive” will be stretched by the
Court to cover them. The following maxims shouid
enable a clause to be drawn satisfying every legitimate
requirement of business convenience without exceeding
the limits laid down by the courts.

1. Whatever the company may be, there is clearly
something that can be considered its main business.!

2. Where that business does not fall within any one
recognised trade or industry, or where the practical con-
siderations are otherwise such as to require it, it is as
well to specify the main undertakings, bearing in mind
the distinction between objects and powers; it is not
necessary to indicate every class of act which the company
is to have power to do.

3. The terms employed should not be too wide because
they may then be construed against the company.?
Persons trading with the company will want to know
whether their contracts are good and if the language is
too general they may not be able to tell at all.3

4. The Clause should not be too detailed or prolix, “so as
to bury beneath a mass of words the real object of the
company.” 4

VO du ore German Date Coffec Co. (1882), 20 Ch.D. 169 (company
formed to work a (lerman patent for manufactuning coffee from dates
and to acquire any other inventions for similar purposes. The intended

atent was never granted, but the company made coffee from dates
in Hamburg and sold it. The Court held that the main object of the
company had gone and it should, therefore, be wound up. ‘ Its businesas
was not to make a substituto for coffee from dates, but to work a
German patent invention in Germany,” per Jessel MR., p. 186.) See
also 8. 5 (1) (8).

1 Cf. the quotation from Ashbury v. Riche, ante p. 26.

* Seo per Lord Wrenbury in Cotman v. Brougham, {1918] A.C. 514,
p. 522, ante p, 2}.

4 Cf. Cotman v. Brougham v.s. Tho memorandum of the company
in question vontained an Objects Clause with 30 sub-clauses enagling
the company to carry on almost every conceivable kind of business,
and the House of Lords queriod whether such & memorandum wes
in compliance with (what is now) s. 2 of the Companies Act. From
the practical point of view, however, the Clause served its purpose;
the House, though severely criticising the way in which it had been
drawn up, had no alternative but to hold that the act impugned {under-
writing of shares) was intra vires.
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There is no way of extending or altering the Objects
Clause without going to the Court.!

Alteration of the Objects Clause. The Court, however,
has power to sanction an alteration of the Objects Clause
50 a8 to permit a company to carry on in addition a wholly
different business where it is capable of being conveniently
and advantageously combined with the company’s exist-
ing busincss.

Whether it can be so combined is a question for the
directors and shareholders, but it must not be destructive
of, or inconsistent with, the existing business.

Thus, the Dunlop Pneumatic Tyre Co., Ltd., afterwards
called the “Parent Tyre (o, Ltd.,” did ‘not manufacture
or deal in tyres itself but was a holding company.

At the date in question it held securities in two other
companies valued at over £2.500,000. Power was sought
to alter the Objects Clause 8o as to permit of a banking and
underwriting business being carried on as well. The Court
sanctioned the alteration, though Mr. Adams, a small dis-
senting shareholder, was allowed his costs because opposi-
tion is useful, wholesome, and ought to be encouraged.
(In re Parent Tyre Co., [1923] 2 Ch. 222))

Moreover in proper circumstances the C'ourt will require
u consequental change in the company's name, so that
persons having dealings with the company may not be
misled.

Money could no longer be profitably invested in the better-
class government stocks, so powers were sought to invest in
industrials as well. The Court sanctioned the necessary
alteration in the Objects Clause, but on condition that some
such words as “and other securities” were added to the
company’s name. (In re Governments Stock Investment Co.
(No. 2), [1892] 1 Ch. 597. See also In re National Boiler
Insurance Co., [1892] 1 Ch. 306; In re Egyptian Della Land
& Investment Co., (1907] W.N. 186.)

1 See 8. 5. Before the Court will confirm an alteration notice must
be given to every creditor, debenture holder, or other person whose
interests may be affected, so that objections can be heard. See further
below p. 204.

4—{2150)
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In sanctioning such alteration the Court may impose
such terms and conditions as it thinks fit. It will have
regard to the interests of the different classes of share-
holders and creditors and will see that the necessary steps
have been taken to ascertain their views.!

Although the Jewish Colonial Trust, Limited, was formed
ag a result of a Zionist Congress which had for its aim the
establishment of a publicly and legally secured home in
Palestine for the Jewish people, the Objects Clause authorised
colonisation achemes in any other part of the worid. It was
sought to vary this clause 50 as to restrict the operations of
the company to Palestine and adjacent lands.

The nominal capital of the company was £2,000,000, with
100 founders ghares, £1 each, and the rest ordinary £1
shares, of which 253,265 had been issued and were fully
peid. The shareholders were scattered all over the world.

The special resolution approving the alteration was passed
by 4,488 votes against 697 of the ordinary shareholders and
confirmed 2 by 4,174 to 2. At both meetings, all the votes
upon the founders shares were given in favour of the
resolution.

When the Petition came on for hearing on 9th July,
1907, the Court ordered the Petition to stand over until
7th April, 1908, and in the meantime directed advertise-
ments to be inserted in a number of papers circulating
amongst the Jewish race in various parts of the world
inviting shareholders to communicate their assent to or
dissent from the proposed alterations.

18,493 members holding 59,5643 shares replied. 16,008
holding 50,117 shares supported and 2,487 holding 9,426
shares opposed the alteration.

Mr. Israel Zangwill, the novelist, appeared in person
{along with others) to oppose the Petition.

The Court refused to sanction the alteration; the vast
majority of shareholders, representing over three-fourths of
the share capital. had given no indication of their wishes
on the subject and in any case there was nothing to prevent
those in control of the company who were in favour of the
alteration allowing the more extended powers of the com-
pany to remain dormant.

! Bee 8. 5, of which all the provisions should be carefully studied.

3 As the law then stood, a special resolution required confirmation
at & subsequent meeting.
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“The oouncil of the company . . . have it in their power,
so long as they are so minded, to restrict the operations
of the company in the manner and to the extent to which
they are now confined and . . . it is quite possible that
the extended powers of the company, now dormant, will
never be called into activity. But, although the Court
cannot, and indeed would not wish to, control this state
of things, it is & very different thing where it is appealed
to to take a step, the effect of which will be to secure its
permanency, whatever be the opinion of the majority of
the shareholders for the time being, and whatever be the
political exigencies affecting the prosperity—possibly in
some parts of the world the very existence—of a great
people.

“I think if I were to sanction these alterations I should
be doing very little for those who advocate them and in-
flicting an unfair restraint—possibly an injustice—on those
who oppose them and accordingly I dismiss the Petition.”
(In re Jewish Colonial Trust, Limited, [1908] 2 Ch. 287.)

(4) LIMITATION OF LIABILITY

It should perhaps be pointed out that techmically
speaking it is still possible for a company to be formed
under the Act with unlimited liability on the part of the
members and in Table E will be found the appropriate
Memorandum of Association, though it is very unlikely
that any trading company of this character will actually
be found in existence.

Where the liability of members is limited it need not
necessarily be according to the amount of the member’s
shares, though this is almost invariably the case in
ordinary trading companies. Limitation may be by
guarantee. Where the company is formed not strictly
for commercial ends, though trading or business opera-
tions are involved, as e.g. in the running of a school,
this method is sometimes adopted. It is also sometimes
adopted in purely commercial concerns, e.g. by ship-
owners clubs, i.e. mutual insurance associations, and pools.
In that case the Memorandum will state that in the event
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of a winding-up a member will be liable up to a specified
amount, say £10 or £25.

(5) THE SHARE CAPITAL

This should not be fixed at a figure higher than the
present needs of the business, or the likely needs in the near
future, wouldrmaggest because stamp duty has to be paid
according to the amount,? and the capital can be increased
when and as desired without the necessity of going to
the Court. Provided it be authorised by the articles, the
company can increase its share capital by an ordinary
resolution, in general meeting.? Notice of such increase
must be given to the registrar within 15 days of the
resolution, but confirmation by the Court is not required.

1 Soe ss. 2 and 11. ? Schedule 10. 3 8. 50,



CHAPTER 11

THE CAPITAL OF THE COMPANY

(A) THE PROSPECTUS

N N N gl
As soon as the company is formed the public will be
invited to take shares.

The invitation takes the form of a prorpectus, which
describes the nature of the business the company has been
formed to carry on and usually indicates its prospects of
success. It is in the prospects as a rule that the induce-
ment lies, and as promoters are mostly sanguine persons
apt to overestimate the chances of the company, the law
steps in to protect the investor. This it does in two ways.
It first of all requires certain specified matters to be set
out in every prospectus. There are detailed at length in
the Fourth Schedule, and will be discussed below. Secondly
it requires all statements appearing in the prospectus,
whether required for compliance with the Act or not, to
be true and not misleading.

This prospectus serves as the basis of the contract
between the company and the prospective shareholder,
and quite apart from fraud, any untrue statement gives
rise to a claim against every person responsible for its
issue.! Evasion of the requirements of the law is rendered
as difficult as possible. A term requiring the subscriber ?
to waive any of the statutory requirements in his favour

! A person who has been induced to take shares in a company by
a misleading prospectus has the following remedies open to him—

(1) Claim damages or compensation under 8. 35 or 8. 37 in respect
of any damage he may have suffered.

(2) Repudiate the allotment and claim rescission of the contract.
He should take immediate steps to have his name removed from
the register (see First National Reinsurance Co. v. Greenfleld, (1921}
2 K.B. 260, and see further below, p. 44). The rectification will be
done by order of the Court if necessary under 8. 100.

(3()1,1'1 proper circumstances claim damages at common law for

18. 35 (2).
33,
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is void and of no effect, and no departure from common
form or any abridgment will prevent the document
being regarded as a prospectus.! By definition the term
includes any invitation to the public to subscribe for
shares, no matter what form it may take.®? Nor is evasion
any longer possible by having an Issuing House issue
the prospectus in place of the company.? And where no
prospectus is issued at all a statement in lieu of prospectus
must be filed with the Registrar.¢ The prospectus must
be dated, signed by every director, and filed.5® One further
point remains, and as will be seen little opportunity for
quibbling is afforded here either. What is meant by the
public in this connection ?

The question is important for another reason. The
distinction between a public and a private company
really turns upon the invitation to the public to subscribe.
Up till now we have been regarding the ordinary trading
company as arising out of a privately owned business or
partnership, but very often there is an intermediate stage.
The fresh capital required can be obtained from private
sources and there is no need to go to the public for money.
In such circumstances the business may be converted into
a private company, when the same limitation of liability
can be enjoyed and all the advantages of incorporation,
without incurring quite a number of the heavy statutory
obligations imposed in the case of the public company.
Afterwards, when the business has grown too big for this
form of management, it can readily be converted into a
public company. Indeed strictly speaking there is no
peculiar aptness in law of either form of company to any
stage in the growth of a business; the law knows of two
kinds of companies, private and public, and business men

! The abridged prospectus which was often used for newspaper
advertisements has now been rendered unlawful (s. 35 (3)).

* 8. 380 ‘‘any prospectus, notice, circular, advertisement, or other
invitation offering to the public for subscription or purchase any shares
or debentures of a cormpany."

18. 38. ¢ 8. 40. ' 8. 34.
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are free to choose. There are many privileges, as will be
seen later on,! attaching to the position of a private com-
pany. It is, however, subject to the restriction in question,
it may not go to the public for money. What then is
meant by the public ?

The offer will be to the public? when it is such as to be
open to any one who cares to subscribe, but not where the
offer ir confined to a group of existing sharcholders or a
group of friends or business acquaintances.® Where,
however, a promoter distributed 3,000 circulars among
shareholders of gas companies that was held to be an offer
to the public.4

Underwriting of Shares. It is very usual to offer the
shares to the public through the medium of an Issuing
House, when in return for a commission called an under-
writing commission those who undertake the flotation
guarantee the whole issue. They take up all shares
which the public fails to subscribe for. This proceeding
is perfectly legitimate, and the Act makes special provision
for the underwriting commission which would otherwise
be illegal, because it amounts to a discount on the shares
and, apart from the exceptional cases to be mentioned,
shares may never be issued at a discount. The maximum
commission allowable is 10 per cent of the price at which
the shares are issued.® The Articles of the company must

! See below, p. 188.

? *'The pth . i, of course, u general word. No particular
numbers are pres(u‘lbad Anything from two to infinity may serve;
perhaps even one if he is intended to be the first of a serios of sub-
acribers, but makes further proceedings needless by himsolf subscribing
the whole. The point is that the offer is such as to be open to any one
who brings his money and applies in duc form, whether the prospectus
was addressed to him on behalf of the company or not. A private com-
municetion i8 not thus open,” per Lord Sumner in Nash v. Lynde,
{1929] A.C. 158, 169.

2 Cf. Booth v. New Afrikander Gold Mining Co., [1903] 1 Ch. 205;
fg;rwell v. Combined Incandeacent Mantles Syndicate (1907). 23 T.L.R.

¢ In re South of England Natural Gas Co., Ltd., [1911] 1 Ch. 573.

¢ This leaves a wide mnrgm being three to four times the ordinary

underwriting position where the commission is
illegal, of. Andreae v. Zinc Mma of Great Britain, [1018] 2 K.B. 454.
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authorise it and mention must be made of it in the
prospectus ! and, until written off, in the balance sheet.?

Share Hawking. From the legitimate offering to the
public of the company’s shares for subscription must be
carefully distinguished what is commonly known as
“share-hawking” or ‘‘share-pushing.”” This has now been
made an offence punishable with six months imprisonment
and £200 fine, or £500 fine and twelve months imprison-
ment for a subsequent offence. The offence consists in
going from house to house (other than offices used for
business purposes) offering shares for subscription or
purchase to the public. 1t is also an offence to offer shares
for sale in writing unless the offer is accompanied by a
statement containing the full particulars required hy the
Act.?

Special Requirements of the Prospectus. Immediately
following this section will be found the Fourth Schedule
of the Act, in which all the particulars required of a
prospectus are set out. The list is a long and detailed one,
and there is no convenient abridgment that can possibly
serve as a substitute.d Attention is however specially
drawn to the following requirements.

The interest of the directors must be fully disclosed.
The extent as well as the nature of their interests must
be stated, the amount actually paid or to be paid to each,
and whether in cash, shares, or otherwise. The director is
of course not entitled to make any secret profit out of the
formation of the company, even if (which is unlikely) the
circumstances do not bring it under one or other heading
of the things that have to be disclosed.

Anything paid or payable by way of underwriting
commission must be stated, as also the amount or estim-
ated amount of preliminary expenses.

1S, 43. ¥S. 44, 3 8. 356.

¢ The student can best famiharise himself with the contents of the

schedule by obtaining copies of the prospectuses usually to be found
on bank counters and the like, or appearing in the daily us)apm. and
e.

comparing them paragraph by paragraph with the sched
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The names and addresses of the sellers of property
bought or to be bought by the company, and the amount
payable to each must be stated. Seller or vendor includea
not merely the person from whom the company actually
buys the property, but any one who has entered into a
contract to buy or sell for resale to the company.!

Every material contract? must be mentioned with dates
and names of parties. Every contract is material *‘ which
upon a reasonable construction of its purport and effect
would assist a person in determining whether he would
hecome a shareholder.”3

Thus, Mrs. Coles took shares in a grevhound racing com-
pany on the faith of a prospectus which said that the land
was “eminontly suitable™ for the purpose. In fact, but
unknown to the Directors, the land had been scheduled
to a town planning scheme and unless the consent of the
local authority could be obtained before any building were
erected, no compensation would be payable on removal.

The Directors, on discovering this, immediately circular-
ised the shareholders and very candidly stated the facts.
Mrs. Coles claimed rescission. Held by the Court of Appeal
that she was entitled to it, because a material fact had
been omitted from the prospectus, though in entire good
faith. The land was not “eminently suitable,”” and the
phrase conveyved a mistaken impression to the ordinary
mind. (Coles v. White City (Manchester) Greyhound Associa-
tion, Lid. (1929), 45 T.L.R. 230.)¢

There can be no doubt that very considerable scope is
left for the exercise of the directors’ discretion in drawing
up the prospectus, but it cannot be too strongly insisted
that the only safe way, indeed the only way of complying
with the law, is not to ask in a doubtful case, ‘‘Need this

! This provision 18 to prevent abuses such as buying for the company
at a greatly inflated prico through & nominoe of the promoters as in
the cane previously eited (p. 11) of Leeds & Hawley Theatres of Variety,
Led.

2 Not being a contract in the ordinary course of business. e.g. pur-
chases or sales of provisions in a groesry business,

3 Sullivan v. Mucalfe (1880), 5 C.P.D. 455,

¢ 8ee further as to representations in a prospectus De Tchihatchef v.
The Salerni Coupling, Lid., [19832] 1 Ch. 330.
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fact be disclosed 1"’ but frankly to disclose it. The cases
hold out no encouragement to those who think to comply
with the law by disclosing no more than they must. The
surest guide is probably to be found in the words of
Wright, J. (though used in another! connection), “if a
man of serupulous honour were asking his friend to lend
him money for his concern” how would he state the
position ?

It is a criminal offence to publish a prospectus knowing
it to be false in a material particular, with intent to induce
persons to advance money or property to the company.

Throughout the period 1921 to 1927, the RM.S.P. was
working at a loss. Dividends, however, were paid year by
year, aggregating £5,000,000 out of undisclosed transfers of
secret reserves and non-recurring items of revenue.

In 1928, a prospectus was issued stating that, although
the company in common with other shipping companies,
had suffered from depression, the audited accounts of the
compeny showed that during the previous ten years the
“average annual available balance” had been sufficient to
pay the interest on the present issue (i.e. £500,000) more
than five times over.

The statement taken literally clause by clause was true,
but its effect as a whole was demonstrably false and cal-
culated to deceive the intending investor.

Lord Kylsant, the Chairman of the Company, was found
guilty of the above offence and sentenced to 12 months
imprisonment .2

! To contrast ertmingl liability, in his swniming up to the jury in

R. v. Kylsart (below) ‘* That waa the view from the pomt of honour; but
they were dealing with the strict rules of an alleged criminal act.”

* S8ee The Times newspaper. 3lst July, 1931, for Wright, J.'s, sum.

ming up, and for the C.C.A., 23 Cr.App.Rep. 83.
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FOURTH SCHEDULE

Part 1
MATTERS REQUIRED TO BE STATED IN Prosrrcrus

1. Except where the prospectus is published as a newspaper
advertisement, the contents of the memorandum, with the
names, descriptions, and addresses of the signatories, and the
number of shares subscribed for by them respectively.

2. The number of founders or management or deferred
shares, if any, and the nature and extent of the interest of
the holders in the property and profits of the company.

3. The number of shares, if any, fixed by the articles an
the qualification of a director, and any provision in the
articles as to the remuneration of the directors.

4. The names, deacriptions, and addresses of the directors
or proposed directors.

5. Where shares are offered to the public for subseription
particulars as to—

(i) The minimum amount which, in the opinion of the
directors, must be raised by the issue of those shares in
order to provide the sums, or, if any part thereof is to be
defrayed in any other manner, the balance of the sums,
required to be provided in respect of each of the following
matters—

(e) The purchase price of any property purchased or
to be purchased which is to be defrayed in whole or in
part out of the proceeds of the issue;

(b) Any preliminary expenses payable by the company,
and any commission so payable to any person in con-
sideration of his agreeing to subecribe for, or of his pro-
curing or agreeing to procure subscriptions for, any shares
in the company ;

(¢} The repayment of any moneys borrowed by the
company in respect of any of the foregoing matters ;

(d) Working capital ; and
(ii) The amounts to be provided in respect of the matters

aforesaid otherwise than out of the proceeds of the issue and

the sources out of which those amounts are to be provided.

6. The amount payable on application and allotment on
each share, and, in the casde of a second or subsequent offer of
shares, the amount offered for subscription on each previous
allotment made within the two preceding years, the amount
actually allotted, and the amount, if any, paid on the shares
so allotted.
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7. The number and amount of shares and debentures which
within the two preceding years have been issued, or agreed
to be issued, as fully or partly paid up otherwise than in
cagh, and in the latter case the extent to which they are so
paid up, and in either case the consideration for which those
shares or debentures have been issued or are proposed or
intended to be issued.

8. The names and addresses of the vendors of any property
purchased or acquired by the company, or proposed so to be
purchased or scquired, which is to be paid for wholly or
partly out of the proceeds of the issue offered for subscription
by tho prospectus, or the purchase or acquisition of which
has not been completed at the date of issue of the prospectus,
and the amount payable in cash, shares, or debentures, to
the vendor, and where there is more than one separate vendor,
or the company 18 a sub-purchaser, the amount so payable
to each vendor.

9. The amount, if any, paid or payable as purchase money
in cash, shares, or debentures. for any such property as afore-
said, specifying the amount, if any. payable for goodwill.

10. The amount, if any, paid within the two preceding years,
or payable, as commission (but not including commission to
sub-underwriters) for subscribing or agreeing to subscribe, or
procuring or agreeing to procure subseriptions, for any shares
in, or debentures of, the company, or the rate of any such
commission.

11. The amount or estimated amount of preliminary
expenses.

12. The amount paid within the two preceding years or
intended to be paid to any promoter, and the consideration
for any such payment.

13. The dates of and parties to every material contract, not
being a contract entered into in the ordinary course of the
buginess carried on or intended to be carried on by the com-
pany or a contract entered into more than two years before
the date of issue of the prospectus, and a reasonable time and
place at which any such material contract or a copy thereof
may be inspected.

14. The names and addresses of the auditors, if any, of
the company.

15. Full particulars of the nature and extent of the interest,
if any, of every director in the promotion of, or in the property
proposed to be acquired by, the company, or, where the interest
of such a director consists in being a partner in s firm, the



THE CAPITAL OF THE COMPANY 4]

nature and extent of the interest of the firm, with a statement
of all sums paid or agreed to be paid to him or to the firm in
cash or shares or otherwise by any person either to induce
him to become, or to qualify him as, a director, or, otherwise
for services rendered by him or by the firm in connection
with the promotion or formation of the company.

16. If the prospectus invites the public to subscribe for
shares in the company and the share capital of the company
is divided into different classes of shares, the right of voting
at meetings of the company conferred by, and the rights in
respect of capital and dividends attached to the several classes
of shares respectively.

17. In the case of a company which hax heen carrying on
business, or of a business which has been carried on for less than
three vears, the length of time during which the business of the
company or the business to be acquired, ar the case may be,
has been carried on.

Parr 11
REPORTS TO BE SET QUuT IN PROSPecris

1. A report by the suditors of the company with respect
to the profits of the company in respect of each of the three
financial years immediately preceding the issue of the pros-
pectus, and with respect to the rates of the dividends, if any,
paid by the company in respect of each class of shares in the
company in respect of each of the said three years, giving
particulars of each such class of shares on which such divi-
dends have been paid and particulars of the cases in which
no dividends have been paid in respect of any class of shares
in respect of any of those years, and, if no accounts have been
made up in respect of any part of the period of three years
ending on a date three months before the issue of the pros-
pectus, containing a statement of that fact.

2. ¥ the proceeds, or any part of the proceeds, of the issue
of the shares or debentures are or is to be applied directly or
indirectly in the purchase of any business, a report made by
accountants who shall be named in the prospectus upon the
profits of the business in respect of each of the three financial
years immediately preceding the issue of the prospectus.

Parr 111
ProvisIoNS APPLYING TO ParTs I AND II oF SCHEDULE

1. The provisions of this Schedule with respect to the
memorandum and the qualification, remuneration, and interest
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of directors, the names, descriptions, and addresses of directors
or proposed directors, and the amount or estimated amount
of the preliminary expenses, shall not apply in the case of
a prospectus issued more than two years after the date at
which the company is entitled to commence business.

2. Every person shall for the purposes of this Schedule be
deemed to be a vendor who has entered into any contract,
absolute or conditional, for the sale or purchase, or for any
option of purchase, of any property to be acquired by the
company, in any case where—

(a) The purchase money is not fully paid at the date of
the issue of the prospectus;

(b) The purchase money is to be paid or satisfied wholly
or in part out of the proceeds of the issue offered for sub-
scription by the prospectus;

(¢) The contract depends for its validity or fulfilment on
the result of that issue.

3. Where any property to be acquired by the company is
to be taken on lease, this Schedule shall have effect as if the
expression ‘“‘vendor’ included the lessor, and the expression
“‘purchase money” included the consideration for the lease,
and the expression “sub-purchaser” included a sub-lessee.

4. For the purposes of paragraph 8 of Part I of this Schedule
where the vendors or any of them are a firm, the members
of the firm shall not be treated as separate vendors.

6. If in the case of a company which has been carrying on
business, or of a business which has been carried on for less
than three years, the accounts of the company or business
have only been made up in respect of two years or one yeér,
Part IT of this Schedule shall have effect as if references to
two years or one year, as the case may be, were substituted
for references to three years.

6. The expression *financial year”” in Part 11 of this Schedule
means the year in respect of which the accounts of the com-
pany or of the business, as the case may be, are made up,
and where by reason of any alteration of the date on which
the financial year of the company or business terminates the
accounts of the company or business have been made up for a
period greater or less than a year, that greater or less period
shall for the purpose of the said Part of this Schedule be
deemed to be a financial year.
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(B) ALLOTMENT OF SHARES

As soon as the applications for shares have come in
in response to the prospectus the directors proceed to
allotment, or, to be rather more precise, so soon as the
amount subscribed reaches the minimum figure specified
in the prospectus. This is a new provision of the last Act.
In the past the Articles of Association fixed a minimum
subscription as required by the Act of 1908, but it was
usually a purely nominal one ‘‘seven shares,” thus
rendering a salutary provision of the law wholly nugatory.

The section was designed to prevent the directors, where
the issue was a failure, going to allotment merely to
recoup themselves for the expenditure already incurred
and also perhaps for their trouble, and then after a decent
interval winding up. This abuse has now been remedied.
The minimum subscription must be sufficient to cover
(1) the purchase price of any property to be bought out
of the proceeds of the issue, (2) preliminary expenses
and underwriting commission, and (3) working capital.
This has to be estimated before the prospectus is issued,
for it has to appear, each item separately, in the pros-
pectus.! If the minimum is not reached, then within
f%:ty days after the first issue of the prospectus the
moneys received must be returned to the applicants;
and if this is not done, the directors become jointly and
severally liable after forty-eight days to repay the
amounts with 5 per cent interest.? The allotment must
be made within a reasonable time, otherwise the applicant
will not be bound to take the shares.

Thus, M. applied for shares in the usual way on 8th June.
On 8th November, having received no communication from
the company he withdrew his application. On 23rd Novem-
ber the directors allotted him 50 shares and made the first
call. Held he was not bound to accept them. The allotment

1 8ee Fourth Schedule, Part I, 5.
t 8. 30, the provisions of which should be carefully noted.
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must be made within a reasonable time and the interval
from June to November was not reasonable. (Ramasgale
Victoria Hotel Co., Ltd. v. Montefiore (1866), L.R. 1 Ex. 109.)

The Share Register. As soon as the allotment is com-
plete a register of members must be compiled. One of
the books that a company is by law required to keep is
a register ! showing the names, addresses, occupations of
the members, and the numbers of the shares held by each
of them. It must also give the date of entry as a member
and the date of ceasing to be a member, and also the
amount paid up in respect of each share. This register
must be open to public inspection for at least two hours
every business day, and may only be closed for at most
thirty days in the vear, and then only after advertisement.
It is to the compilation of this register that the secretary
now addresses himself.

The importance of this register is far greater than
would at first sight appear. It is not kept merely for the
convenience of the directors or of the shareholders as a
record ; it serves as evidence of title. And shares being
essentially a marketable security, this is a matter of the
utmost consequence to the business world. The register
is not conclusive?; the (lourt has power to rectify in
proper circumstances, but for most practical purposﬁs
Registration may be regarded as Title. In other words,
if a person’s name is shown on the register as the holder
of the shares, that person is the owner, no matter what
claims anybody else may have in respect of them. In this
connection three points.® of no small practical importance,
deserve to be noticed.

1. Transfer of Shares and Registration. A transfer of
shares is completed by registration.

The manner of transfer is not prescribed by the Act,

! With index (if there are mnore than 50 members), unless the Register
itgelf is in the form of an index (ss. 85, 96).

* 8ee 8. 102 " prima facie evidence of matters authorised to be in-
serted therein.”

3 (2) and (3) will be found on pp. 48 and 50 below.
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and shares can be transferred in any way provided by
the Articles. The instrument of transfer need not be
under seal,! but it must be in writing ; an oral transfer will
not do.? Table A provides a common form, and this (or
whatever similar form may have been approved by the
directors) should be adhered to in substance. That does
not mean ‘“‘that the transfer is bad if the ¢'s are not
properly dotted and the t's not properly crossed,” but
everything which is material should be included accord-
ingly.® Should any expense be entailed in the preparation
of the transfer, it must be borne by the purchaser¢ and it
is not for the seller but for the buyer to procure the
necessary registration. When the instrument has been
properly executed and lodged with the.company’s sec-
retary together with the share certificate, and all being in
order, the transferee will be registered in respect of the
share in question in place of the transferor. The traus-
feree’s title is then, from that moment on, complete.b
How important a matter this may sometimes he ix well
illustrated in the following case.

Under the Articles of the Revelation Suit Case Co., Ltd.,
the directors had to have a share qualification, and the Board
was empowered to appoint a ‘" qualified person” to fill a
casual vacancy. The Board proposed to appoint M; so at
a Board Meeting on Saturday, 14th November, transfers
to M were produced and passed for registration. M was
then clected a member of the Board. On Monday, 16th
November, the Secretary made the necessary entries in the
Register. The appointment was held bad. It was argued
that on the Saturday M had a present, absolute, uncon-
ditional right to registration, which purely ministerial act
the company was bound to perform and did on the Monday

UIn re Tahits Coiton Co., Lid., ex parte Sargent (1874), 17 Eq. 273.

* 8. 63 o provides to prevent the evasion of stamp duty.

8 In re Letheby & Christopher, Ltd., (1904] 1 Ch. 815 (number of
share—the only one belonging to transferor—-and her address omitted ;
transfer held good).

4 Cf. Birkett v. Oowper-Coles (1919), 35 T.L.R. 298.

8 Until then his title is equitable, the transferor being trustee of
the shares for him, cf. Hardoon v. Belilios, (1901] A.C. 118, 123 (P.C.).

$~—(a130)
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so perform. But the Court would not entertain it. M did
not hold any shares until the Monday. On the Saturday
previous he was not a qualified person. (Spencer v. Kennedy,
[1926] 1 Ch. 125.)

Apart from any restrictions on transfer that the Articles
may contain, the right of the shareholder to transfer his
shares i8 absolute; he may, when the company is in
extremis, transfer to & pauper or man of straw for the
express purpose of minimising or escaping liability. And
the company can be compelled to register such a transfer.!
In the case of irregularity where the company do not
deem it safe or proper to register the transfer, the correct
course to adopt is to give the transferor notice that unless
within a strictly limited time he takes legal proceedings
to prevent the company registering they will proceed,
when the time allowed has expired, to register the
transfer lodged with them.?

It is, of course, always open to the company to restrict
such transfers, or any other transfers deemed objection-
able, by means of the Articles.?

Sometimes the sale is effected by means of a transfer in
blank, that is to say the owner signs the instrument of
transfer leaving the space for the transferee’s name blank.
This can afterwards be filled in by the purchaser wishing
to become the registered owner. It is useful when the
purchaser intends immediately to resell or is buying on
behalf of some one else. It is also much used when the
owner is mortgaging his shares.*

Where the articles permit,® share warrants may be issued
in respect of fully paid shares.® Being negotiable instru-
ments they are transferable by mere delivery. When a

3 In re Discoverers Finance Corporation, Lid., [1910] 1 Ch. 312 C.A.

t Grundy v. Briggs, [1910] 1 Ch. 444, 449.

* Cf. Table A, cl. 19.

¢ See below, p. 66.

8 8. 70. It is perhaps not without significance that the clauses in
Table A of the 1908 Act making provision for the issue of such warrants
do not appear in the present schedule.

¥ Except in the case of private companies,
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warrant is issued, the name of the member is removed
from the register, and the issue and date of the warrant
recorded instead, along with a statement of the shares
included in the warrant. Should a holder desire to be
registered, the warrant must be returned for cancellation?
and it will be replaced by a share certificate which can only
be transferred in the two ways? above mentioned. A
director cannot qualify by holding share warrants.
Dividends are paid by means of coupons attached to the
warrant.

An infant (i.e. a person under 21) may be registered as
a shareholder, though on coming of age he may repudiate,
without however being able to recover the money sub-
scribed for the shares. Thus:

Tulip, aged 18, applied for shares in a film company,
and 500, in respect of which she paid £250, were in due
course allotted to her. She received no dividend. Eighteen
months later she brought an action (by her next friend)
claiming (1) rectification of the register by striking out her
name, (2) the return of the £250. As to (1) the company
had no alternative but to agree, and did not contest the
matter. As to (2) the Court of Appeal held the company
must succeed. She had received consideration for her money:
the shares were by no means worthless ; her claim therefore
failed. (Steinberg v. Scala (Leeds), Ltd., {1923] 2 Ch. 452
CA)

A company cannot be registered as the holder of its
own shares.® There is no objection, however, to shares
being transferred to a nominee of the company (where the
company is not the purchaser) to hold them for the
company’s benefit, and to exercise the voting rights
attaching to them as the company may direct.*

18,07 (2).

! Bee pp. 45 and 46,

? See below, p. 60.

¢ Kirby v. Wilkins, [1929] 2 Ch. 444. (Vendors having been overpaid
through mistake in valuation voluntarily transferred 3,000 shares to
the Chairman upon trust to sell and use them for the benefit of the
company. Injunciion to restrain him from voting es the registered
holder, and declaration that the shares were held for the benefit of the
individual shareholders, and the trust consequently void, both refused.)



48 COMPARY LAW

2. Equities Affecting Shares. The company is not con-
cerned with any equities affecting any transfer it is
requested to register.

8. 101 expressly provides that no notice of any trust
express, implied, or constructive, shall be entered on the
register or be receivable by the Registrar.

Perhaps this is a convenient place to point out that
though a large number of shareholders are the owners of
their shares, in the full sense of the word, themsclves,
that is to say, they take and spend the dividends and
dispose of the shares when and as they please, an equally
large number may do no such thing. They are owners
in name merely ; they hold on behalf of others. Indeed a
large majority of those who derive their income from
dividends are most probably not themselves the owners
of the shares. Micherel and Mary, aged 20 and 18 respec-
tively, receive a handsome allowance from kind Uncle
James, but Uncle James could not do otherwise with the
money ; but then neither Michael nor Mary could touch
the shares. Uncle James is the legal owner, the regis-
tered holder; but he holds as trustee, and therefore has
nothing but bare legal title. Michael and Mary are the
beneficiaries—-cestuis que Ilrust is the technical name
surviving from medieval times—or equitable owners,
enjoying the income and indeed having everything
except legal title. The trust deed, or settlement, as it is
called, under which he is appointed will state precisely
what he is to do and how he is to do it, in what he may
invest the trust funds and how he is to apply the income.
This distinction between legal and equitable ownership
plays a very large part in law. For instance, when Uncle
James sells the shares to Mr. Brown, Mr. Brown becomes
equitable owner immediately the sale is concluded, but
he i8 not the owner in law until his name is substituted
on the register for that of Uncle James. Incidentally in
the meantime there will be two equitable owners, Mr.
Brown on the one hand and Michael and Mary on the
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other. How can these conflicting claims be reconciled ?
That question will recur later on, but here it is sufficient
to point out that more than one person may have a claim
in equity in respect of the same shares. The term equity
or trust covers a number of claims ranging from full
beneficial ownership at one end to a mere demand for
money that somehow affects the shares at the other.
The co-existence of many equities in respect of the same
shares is one of the reasons for the rule at the head of
this section. An equally important reason is the following.

Trusts off Title. The framers of the law were exceedingly
anxious that the transfer of shares which, it can hardly
be too often recalled, are a marketable security, should
not go the way of conveyances of land in the past and
become 8o complicated and technical that no one would
feel safe in purchasing without first taking legal advice.
If that was not to happen it was of the utmost importance
that trusts should in all cases be kept off the title. Trans-
fers were 1o be made as casy and simple as possible.
S. 101 was enacted accordingly. Tt means that a company
is in no way concerned with the relations of its registered
holders to any one else. 1f they are in fact trustees, it
need not inquire whether they are acting within their
powers in dealing with the shares.! The company looks
solely to the registered holder. The entry of the name
of the Public Trustee on the register does not constitute
notice of a trust.?

It seems to me extremely important not to throw any
doubt on the principle that companies have nothing
whatever to do with the relations hetween trustees and
their cestuts que frust in respect of the shares of the
company. If a trustee is on the company’s register and
is a holder of shares, the relations he may have with some
other person in respect of the shares are matters with
which the company have nothing whatever to do, they

! Ci. Simpson v. Molson's Bank, [1895] A.C. 270.
? See Public Trustee Act, 1908, 8. 11 (5)
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can look only to the man whose name is upon the
register.”’ !

The rule does not moan that the company may
knowingly aid and abet a breach of trust or fraud; but
they must not gratuitously assume that a transfer involves
a breach of trust.2 Where the company is itself an inter-
ested party, 8. 101 in no way relieves it from seeking and
doing equity like every one else.$

3. Calls on Shares. So long as a person’s name remains
on the register, he is liable for calls.

But in order to understand the full bearings of this
it I8 necessary first to inquire as to the different classes
of shares and the liabilities attaching to them.

(C) THE SHARES

1. Different Classes of Shares. The shares of a company
are not always of the same class, e.g. 100,000 £1 shares, but
may be either Ordinary, as in the example, or Preference
as, for instance, 10,000 5 per cent Preference of £3 each,
or sometimes in addition to either or both of these classes,
Deferred or Foundors’ shares.4 The rights attaching to each
class will ordinarily be defined in the Memorandum and
Articles. The Ordinary shareholders are entitled to what-
ever dividend may be declared for the year, but if there
are also Preference shares, the dividend at the rate agreed,
5 per cent in the example given, must be paid before
anything is divided among the Ordinary shareholders.
If there is not enough to meet this in any one year, the
Preference shareholders are entitled to lhave the deficit

! Per Lord Coleridge, C.J. in In re Perkins (1880), 24 Q.B.D. 813, C.A.
Similarly, where the registered holder is a trustee, e.g. for the mortgagee
of the shares, the company is not concerned if he casts his vote contrary
to the wishes of the mortgagor. (Stemens Brothers and Co. v. Bumna,
[1918] 2 Ch. 324.)

3 Cf. Grundy v. Briggs, [1910] 1 Ch. 444,

3 See further below p. 75.

4 A company does niot usually issue all three kinds. Where there are
Preferred and Deferred, but no Ordinary, they are sometimes called
* Proferred Ordinery” and ** Deferred Ordinary.”
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made good in the following years.! That is why these
shares are called Cumulative, but the addition of the
word to the title of the shares, 5 per cent Cumulative
Preference shares, though commonly done, adds nothing
to the rights of the shareholders because, unless the shares
are expressly made non-cumulative the dividend is
cumulative.? But when they have received the agreed
dividend in full they are entitled, apart from anything
expressly conferred,* to nothing further.s It follows that
the Preference shareholder is as a rule in no way concerned
in the surplus profits.® On a winding-up the preference
comes to an end and the shares have no priority over the
Ordinary shares. When Madame Tussaud’s was wound up,
after paying all debts and returning the whole of the
paid-up capital, there were surplus assets of £70,000.
The Court held that the Preference shareholders had no
preference as to this, but the amount must be distributed
equally among all shareholders in proportion to the
amount paid up on their shares.” It might perhaps be
mentioned that the Preference shareholder is not entitled
to his (say) 5 per cent as if it were interest. It is dividend,
and if none be declared he is entitled to none, though
there may be sufficient funds when the company is wound
up to pay him the amount to which he otherwise would
have been entitled.®

} Cf. Webb v. Karle (1875), L.R. 20 Eq. 556, 44 L.J. Ch. 608.

s (thgog‘laplea v. Kastman Photographwc Materials Co., Ltd., [1896]
"t Webb v. Earle, above.

¢ It always depends on the terms of the Memnorandum and Articles.
Cf. Steel Co. of Canada, Ltd. v. Ramsay, [1931] A.C. 270, P.C.

5 Will v. United Lankat Plantations Co., Ltd., [1914] A.C. 11.

¢ Cf. Collaroy Co., Lid. v. Giffard, [1928] Ch. 144, but contrast In re
Fraser & Chalmers, Ltd., [1919] 2 Ch. 114; Anglo-French Music Co. v.
Nicoll, [1921] 1 Ch. 386, and the cases cited in the next note,

! Re Madame Tussaud & Sons, Ltd., (1927] 1 Ch. 857; see also In re
John Doy Steam Tugs, Lid., [1932] 1 Ch. 594, and In re William Metcalfe
& Sonas, Ltd., {1933] | Ch. 142, C.A. Of course, the shares can he
cxpressly made preferential both as to dividend and as to capital.

% In re Roberts and Cooper, Ltd., (1929] 2 Ch. 383. (At the date of

the winding up there was a surplus sufficient to pay arrears of dividend.)
Ci. aiso Qoulson v. Austin Motor Co. Lid. (1927), 43 T.L.R. 493.



52 COMPANY LAW

" If a shareholder wishes to get back the money he has
invested in a company the only way open to him as a rule
is to sell his shares in the open market. So long as the
company is a going concern, he cannot recover it from the
company. It is only in a winding-up that the capital can
he returned to the members.\ Under s. 46, however,
Redeemable Preference Shares may be ism that this
class of shareholders may be paid off out of profits or the
proceeds of a fresh issue. The profits set aside for the
purpose must be carried to a Capital Redemption Reserve
Fund, and particulars of such shares must appear in the
annual balance sheet.

Founders' or Deferred shares, as their name implies,
are only entitled to dividend after claims of the Preference
and Ordinary shareholders have been met, but the actual
rights attaching to these shares vary very widely and
must be gathered in each case from the Memorandum and
Articles.

Issue of Shares at a Discount. [t is now trite law that
a company may not issue shares at a discount.! A special
exception, however, has also to be noted. Where a class
of shares is already in existence, a further issue of such
shares may be made at a discount on such terms as may
be sanctioned by the Court.?2 To secure the sanction of
the Court, the following conditions must be complied
with: (1) the company must have been lawfully carrying
on business for at least a year; (2) the proposed issue and
discount must have been approved in general meeting.
The issue must be made within a month of the Court’s
sanction being obtained or such further time as the Court
may allow. Debentures, though looked upon by the
investing public as shares, and though, even in carefully

} Ooregum Gold Mining Company of India, Limited v. Roper, [1892]
A.C. 125. (Original shares at & great discount; £1 preference shares
aoccordingly issued with 1Bs. credited as paid ; issue held bad and original
allotteen liable for the 15e. a share,)

¥ 8. 47 (particulars of the discount must henceforth appear in all
balance sheets and prospectuses).
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drawn prospectuses, one finds the term Loan Capital,
form no part of the share capital of the company and
will be dealt with later in a more suitable context.

Conversion. Shares may bhe converted into stock at
any time by the company, when the Articles, as
they usually do, so allow; provided only that the shares
be fully paid. From the shareholder’s point of view it
means little more than that his holding is expressed in
pounds instead of in so many shares, £200 stock instead
of 200 Ordinary £1 shares. As Lord Hatherly put it, stock
in mmplx a_set_of shares put together in a lmn_dle 71
The ¢ompany cannot at the outset issue stock, but it
can convert its shares into stock as soon as they are fully
paid up.?

Similariy the compuny can alter the respective rights of
different classes of shareholders and convert, in effect, one
class of share into another. S. 50 confers very wide powers ;
it can consolidate and divide all or any of its share capital
into shares of larger amount, or convert all or any of its
paid-up shares into stock and reconvert into shares of
any denomination.3

1 Morrice v. Aylmer (1875), L.R. 7 H.L. 725.

* As to irregularities of conversion and on the whole subject, sev
In re Home and Foreign Investinent & Agency Co., 11912} 1 Ch. 72,

3 Buch powers, however, are, as a rule, only exercised in the case
of reorganisation of the company. The law relating to such conver-
s1ons will be dealt with below under that heading, see p. 198,
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TABLE A (CLAUSES 2 10 6)
SHARES

2. Subject to the provisions, if any, in that behalf of the
Memorandum of Association, and without prejudice to any
special rights previously conferred on the holders of existing
shares, any share may be issued with such preferred, deferred,
or other special rights, or such restrictions, whether in regard
to dividend voting, return of share capital, or otherwise, as
the company may from time to time by special resolution
determine, and any preference share may, with the sanction
of a special resolution, be issued on the terms that it is, or
at the option of the company is liable, to be redecmed.

3. If at any time the share capital is divided into different
olasses of shares, the rights attached to any class (unless
otherwise provided by the terms of issue of the shares of that
class) may be varied with the consent in writing of the holders
of three-fourths of the issued shares of that class, or with
the sanction of an extraordinary resolution passed at a separate
general meeting of the holders of the shares of that class.
To every such separate general meeting the provisions of
these regulations relating to general meetings shall mulatis
mulandis apply, but so that the necessary quorum shall be
two persons at least holding or representing by proxy one-
third of the issued shares of the class and that any holder
of shares of the class present in person or by proxy may
demand & poll.

4. Every person whose name is entered as a member in
the Register of Members shall, without payment, be entitled
to a certificate under the seal of the company specifying the
share or shares held by him and the amount paid up thereon,
provided that in respect of & share or shares held jointly by
several persons the company shall not be bound to issue
more than one certificate, and delivery of a certificate for
a share to one of several joint holders shall be sufficient
delivery to all.

5. If a share certificate is defaced, lost, or destroyed, it
may be renewed on payment of such fee, if any, not exceeding
one shilling, and on such terms, if any, as to evidence and
indemnity as the directors think fit.

6. No part of the funds of the company shall directly or
indirectly be employed in the purchase of, or in loans upon
the security of, the company’s shares, but nothing in this
regulation shall prohibit transactions mentioned in the proviso
to 8. 45 (1) of the Act.
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2. Calls. To every member's share there usually
attaches a liability—the liability to calls. When the
company needs fresh working capital, say a further
£100,000, it can often raise it by calling upon the share-
holders to pay a further instalment on their shares. Thus,
assume the capital of the company to consist of 100,000
£5 shares, £2 108. 0d. being paid up, tho necessary fresh
capital can be raised by calling upon the shareholders to
pay £1 on each share. Whether from a business point of
view this is desirable or not, whether it ia more satisfactory
than, say, issuing further shares within the limits of the
nominal capital, does not concern us. On that question
the proper person to advise the directors, if anyone, is
the company’s auditor or the Issuing House and not the
company’s counsel or solicitor. A call in a perfectly
legitimate mode of raising fresh capital and of course it is
no defence to a sharcholder who objects to paying to
plead that the company’s affairs have heen mismanaged,
and but for the directors’ mistakes no call need have
been made. Such things may be said, if anywhere, at a
company meeting; no Court will pay any attention to
them.

How Made. The proper persons to decide whether a
call is to be made are the directors. It is entirely a matter
for their discretion, and short of a call for a purpose ultra
rires the company, the (ourt will not interfere. The Act
does not specify how a call is to be made and the matter
is usually regulated by the Articles.! The normal procedure
is a8 follows. After the resolution has been approved at a
board meeting,? the secretary serves a notice on all
shareholders. This must specify the time and place of
payment. If this is absent from the resolution the call is
bad and may be resisted.? The notice is usually fourteen
days and, subject to any defence referred to below, the

' E.g. Table A, 11-16.

? The call cannot be resisted because of some irregularity in the
appointment of the directors, see s. 143 & Table A cl. 88,

3 C1. In re Cawley & Co. (1889), 42 Ch.D. 209.
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shareholder must pay the amount specified on the date
named.

When Valid. In exercising their discretion the directors
must, of course, act bona fide in the interests of the com-
pany. They may not, e.g. make a call in such a way that
they themselves will not be liable.! The call must be made
on all shareholders alike, unless the Articles give power
under 8. 482 to discriminate. The power to make a call
should not be used for disciplinary purposes.

Thus, Messrs. Galloway & Holt were members of the
Hallé Concerts Society (a company limited by guarantee).
They were opposed to the policy of the committee and gave
trouble. They refused to pay a call of £3 in June, 1913,
and went so far as to allow themselves to be sued in Court
for the amount. In the following year they refused again
to pay a call, whereupon the committee passed a resolution
making a call of the whole amount outstanding (about £80)
against these two members only. It was urged on bhehalf of
the committee that it was done in the best interests of the
Society as a whole; otherwise the Society would be put to
continual trouble and expense in recovering repeated small
calls. The Court declined to entertain the argument and
held the call bad. (Galloway v. Hallé Concerts Society, {1915]
2 Ch. 233).

Nature and Duration of the Liability. The obligation on
the shareholder to pay a call is statutory. It is no defence
for him to set up that the prospectus stated ‘it is not
anticipated that any further calls will be made,” 3 or that
he was induced to take the shares by misrepresentation.
If he was so induced he should have taken prompt steps
to have his name removed from the register. So long as
a person’s name remains on the register, he remains liable.

1 Cf. Alexander v. Automatic Telephone Co., Ltd., {1900} 2 Ch. 56.

* To make arrangements on the tssue of shares for a difference between
the shareholders in the amounts and times of payment of calls on
their shares.

3 Accidental Insurance Co. v. Dorvis (1866), 15 L.T. 182,

4 Cf. First National Reinsurance Co., Ltd. v. Greenflald, [1921]2 K.B.
260.

& Boo Aaron’s Reefs v. Twiss, [1896] A.C. 273.
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If he be dead, his estate will be liable.! And if he sells his
shares he must pay the call just the same, though he can
recover from his purchaser, there being an implied
obligation on the part of the purchaser to indemnify him
against calls made before his name is removed from the
register, and this though the sale be effected by means of
a transfer in blank.?

Nor is his liability wiped out when his name is properly
removed from the register, because if the company is
wound up within a year he will be placed on the **B” list
of contributories. That is to say he will be liable for any
amount left unpaid on the shares he transferred which
the present registered holders (who appear on the “A"
list) are unable to mect. E.g. the shares are Ordinary £1,
10s. paid up. In the winding-up (or before) a call is made,
the registered holder can pay only 4s., the “B™ list con-
tributory in the winding-up may have to make good the
remaining 68, per share.

The liability of those on the “B™ list to contribute is
created by statute, and is restricted to so much of the
amount left unpaid on their shares by their associated “A”
contributories as does not exceed the balance of the debts
and liabilities of the company, contracted before they
respectively ceased to be members, which remains unpaid
after the assets of the company and the contributions of
the “A” contributors have been applied pari passu towards
the payment of all the debts of the company whenever
contracted.

Let us assume for simplicity's sake that a block of shares

. Ql gf.ﬂl\;ew Zealand Gold Extraction Co., Ltd. v. Peacuck, [1894]
.B. 6862.

1 Spencer v. Ashworth Partington & Co., [19256] 1 K.B, 580. (The
owner of shares in a cotton mill, on which there was a heavy liability
to calls, sold them and gave the purchaser a transfer in blank. The
rurchaser resold them to a third person, to whom he handed over the

lank transfer. The third person did not register the transfer and,
oalls having been made in the meantime, became bankrupt. Thereupon,
the original seller on whom the calls were made suedp his i iate
urchaser for an indemnity against those calls. The Court of Appeal
id he was entitled to recover.)
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belonging to Caleb, Caesar and Andrew Whit:a have been
transferred to a syndicate six months before winding up.
The shares are 10,000 £1 Ordinary, 14s. paid up. In the
winding up, the liquidator makes a call of 6s. The syndicate
is being wound up itself and no more than 1s. a share is
realised. Therefore, the White Brothers become liable to
make good 58. per share. But the £500 (realised from the
A list) plus the assets of the company are sufficient to
meet all debts and liabilities of the company with the ex-
ception of some £5,000. Of these debts, £3,000 worth were
contracted subsequent to the transfer to the syndicate.
The White Brothers can only be called upon to make good
£2,000. A 4s. call, therefore, is all that may be made on
the B contributories. Assuming the £2,000 had been £3,000,
i.e. requiring a 6s. call per share, the liquidator could yet
have made no call in excess of 5s., because in no case can
a B contributory be liable for more than can be called
upon the share, and 1s. has already been realised.

The company was incorporated on 5th August, 1908,
and carried on a reinsurance business. Its capital was
£500,000 in £1 shares. of which at the date of the winding
up, 1,601 were fully paid and the remaining 498,399 were
paid up to the extent of 6s. a share. The winding up began
on 3rd February, 1922, and on the previous 18th July the
2,170 holders of the partly paid up shares had transferred
them to the City Equitable Associated, Ltd., who remained
the registered holders at the date of the liquidation. The
City Equitable was placed on the A list and the 2,170
holders on the B list.

The liquidator had made two calls on the B contributories,
the first of 1s. a share in 1925 and the second of 1s. 6d. in
1927. The amount realised by those calls exceeded by some
£10,000 the total of the debts of the company contracted
before the past shareholders had ceased to be members,
but the total realised by all the calls was still not sufficient
to pay 20s. in the £ to all the creditors of the company.
For this reason, the liquidator claimed to retain the £10,000.

The Court held it must be refunded. To do otherwise
would be to increase the liability of the B contributories
in a way for which there was no statutory justification.
{In re City of London Insurance Co., Ltd., [1932] 1 Ch. 226.)
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TABLE A (CLAUSES 11 10 16)

CALLS ON SHARES

11. The directors may from time to time make calls upon
the members in respect of any moneys unpaid on their
shares provided that no call shall exceed one-fourth of the
nominal amount of the share, or be payable at less than one
month from the last call, and each member shall (subject to
receiving at least fourteen days’ notice specifying the time
or times of payment) pay to the company at the time or timex
so specified the amount called on his shares.

12. The joint holders of a share shall be jointly and severally
liable to pay all calls in respect thereof.

13. If a sum called in respect of a share is not paid before
or on the day appointed for payment thereof, the person from
whom the sum is due shall pay interest upon the sum at the
rate of five pounds per centum per annum from the day
appointed for the payment thereof to the time of the actual
payment, but the directors shall be at liberty to waive payment
of that interest wholly or in part.

14. The provisions of these rogulations as to the liability
of joint holders and as to payment of interest shall apply in
the case of non-payment of any sum which, by the terms
of issue of a share, becomes payable at a fixed time, whether
on account of the amount of the share, or by way of premium,
as if the same had become payable by virtue of a call duly
made and notified.

15. The directors may make arrangements on the issue of
shares for a difference between the holders in the amount
of calls to be paid and in the times of payment.

16. The directors may, if they think fit, receive from any
member willing to advance the same all or any part of the
moneys uncalled and unpaid upon any shares held by him,
and upon all or any of the moneys so advanced may (until
the same would, but for such advance, become presently
Payable) pay interest at such rate (not exceeding, without
the sanction of the company in general meeting, 6 per cent)
3s may be agreed upon between the member paying the sum
n advance, and the directors.
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3. Forfeiture. If the member is unable to pay a call on
his shares, are the shares liable to be forfeited? The
answer to this innocent looking question is not nearly as
simple as might be expected, becaure important and diffi-
cult questions of principle are involved. In the first place
if shares are forfeited to the company, the company
hecomes owner of its own shares and for obvious reasons
a company cannot be a shareholder in itself. Then,
secondly, a forfeiture of shares indirectly effects a
reduction of capital, e.g. where the paid-up capital con-
sists of 100,000 fully paid £1 shares and 20,000 shares
owned by an obnoxious group are forfeited and cancelled,
the capital of the company will be £80,000 instead of
£100,000. A company may not reduce its capital
without the sanction of the Court. However, an exception
is made in the case of shares on which the owner is unable
to meet calls.

Where the Articles so empower,! the directors may
forfeit the shares. But it is important to note that this
power of forfeiture cannot be used in any other case or
for any other purpose,? e.g. if the shareholder is indebted
to the company and cannot pay, say, he is heavily over-
drawn at the bank and is the holder of bank shares, his
shares may on no account be forfeited, and an article
purporting to authorise it is void and of no effect.? When
the power is exercised care must be taken to see that it

1 See Table A, clauses 23-29.

8 Ci. Bellerby v. Rowland & Marwood's S.8. Co., Lid., {1902] 2 Ch. 14
C.A,

8 This, as will occur to the advanced law student, offends for yet
another reason; it is a clog on the equity of redemption. For an inter-
esting illustration, cf. Hopkinson v. Mortimer, Harley & Co., Lid.,
[1917]1 Ch. 646. See further Symphony Gramophone & Radio (Foreign),
Ld. v. Gill (1833), unreported. (G unable to pay £340, the nominal velue
of the shares he had agreed to take from the company. The company
therefore, accepted £68 in cash in respect of certain of the shares,
and a forfeiture of the remainder in complete discharge of his Liability.
Subsequently, the company went into voluntary liquidation and G
was sued for £272. Held he must pay; the agreement to acoept a
farfeiture of shares because the shareholder could not pay for them
was null and void, there was therefore no consideration for giving up
the balance of £272 and the money remained owing to the company.)
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complies in all respects with the provisions laid down in
the Articles. The company may reissue the forfeited
shares for what they will fetch, and this does not offend
against the rule that a company may not issue shares at
a discount. When the shares have been reissued the
company may make fresh calls in respect of amounts not
paid up.! The shareholder whose shares have been for-
feited may remain liable for the amount of the call as a
debt to the company (with interest) when the Articles. as
they commonly do, so provide.2 The company may accept
a surrender of shares in lieu of forfeiture.®

In order to render the subject of calls complete one
further fact needs to be pointed out. As a rule the com-
pany takes power to itself ¢ to exercise a lien on shares not
fully paid up in respect of possible calls.® This means that
a company can sell the shares if the holder makes default,
or keep back dividends to the extent of what may be
owing or realise in any other way that the circumstances
permit. The lien is a security and entitles the company
to prove as a secured creditor in the bankruptcy of the
member. 1t operates us an equitable charge. *Mortgage,”
says the definition section of the Law of Property Act,
1925, “includes any charge or lien on any property for
gecuring money or money’s worth.”’

It can readily be seen how nice questions may arise as
to the respective rights of the company and others who
may have a similar lien or mortgage on the shares of

1 Cf. New Balkis Eerstelling, Ltd, v. Randt Gold Mining Co., {1004]
A.C. 185 (5e. shares; 3s. 4. paid up, call for remaining 1s. 84. Certain
shareholiders failed to pay, their shares were duly forfeited and later
sold to X. A call was then made on X for 1s. 3d. a share. X rosisted
1t, but the House of Lords held he must pay).

* Beo Ladies Dress Association, Ltd. v. Pulbrook, [1900] 2 Q.B. 376
(where winding up took place more than 12 months after the forfeiture
and P, who could not be placed even on the “B" list, was held liable
to pay). :

3 See generally T'revor v. Whitworth (1888), 12 App. Cas. 409,

¢ Cf. Table A, clause 7.

! The lien may also be made to extend to sll debts owing by the
shareholder to the company.

¢ 8. 205 (1) (xvi).

6—{a130)
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the member. There must be very few shareholders indeed
who have not at one time or another deposited some of
their shares with the bank to secure an overdraft. If
there is 8 sudden slump and the shares are not worth the
amount of the unpaid calls, who comes first, the company
with its lien or the bank with its charge ?

In the circumstances as they arise this is by no means
always an easy question to answer, though the law itself is
reasonably clear on the subject.

But first a word is necessary as to the different kinds of
mortgage that may exist in connection with shares.
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TABLE A (CLAUSES 23 To 29)
FORFEITURE. OF SHARES

23. If a member fails to pay any call or instalment of a
call on the day appointed for payment thereof, the directors
may, at any time thereafter during such time as any part
of such call or instalment remains unpaid, serve a notice on
him requiring payment of so much of the call or instalment as
is unpaid, together with any interest which may have accrued.

24. The notice shall name a further day (not earlier than
the expiration of fourteen days from the date of the notice
on or before which the payment required by the notice is
to be made, and shall state that in the event of non-payment
at or before the time appointed the shares in respect of which
the call was made will be liable to be forfeited.

25. 1f the requirements of any such notice as aforesaid
are not complied with, any share in respect of which the notice
has been given may at any time thereafter, before the payment
required by the notice has been made, be forfeited by a
resolution of the directors to that effect.

26. A forfeited share may be sold or otherwise disposed
of on such terms and in such manner as the directors think
fit, and at any time before a sale or disposition the forfeiture
may be cancelled on such terms as the dircetors think fit.

27. A person whose shares have heen forfeited shall cease
to be a member in respect of the forfeited shares, but shall,
notwithstanding, remain liable to pay to the company all
moneys which, at the date of forfeiture, were presently
payable by him to the company in respect of the shares,
but his liability shall cease if and when the company receive
payment in full of the nominal amount of the shares.

28. A statutory declaration in writing that the declarant
is & director of the company, and that a share in the company
has been duly forfeited on a date stated in the declaration,
shall be conclusive evidence of the facts therein stated as
against all persons claiming to be entitled to the share. The
company may receive the consideration, if any, given for
the share on any sale or disposition thereof, and may execute
a transfer of the share in favour of the person to whom
the share is sold or disposed of and he shall thereupon be regis-
tered as the holder of the share, and shall not be bound to
~ee to the application of the purchase money, if any, nor shall
his title to the share be affected by any irregularity or invalidity
in the proceedings in reference to the forfeiture, sale, or dis-
posal of the share.
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29. The provisions of these regulations as to forfeiture shall
apply in the case of non-payment of any sum which, by the
terms of issue of a share, becomes payable at a fixed time,
whether on account of the amount of the share, or by way of
premium, as if the same had been payable by virtue of & call
duly made and notified.
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4. Mortgages. The distinction which was emphasised
above between legal and equitable title plays a large
part in oconnection with mortgages. A mortgage, the
practical effects of which are familiar enough, is in law
the making over of ownership to the lender as security
for the loan, with the proviso that when the money bor-
rowed is repaid ownership shall revert to the borrower.
Ownership, as we have already seen, may be legal or
equitable, and mortgages are of both kinds accordingly.
X, the registered holder of 50 Ordinary shares in the
G.W.R., may transfer them to Y as security for the loan,
and Y’s name will be registered instead. An instrument!
is drawn up reciting the agreement to advance the £400,
or whatever the sum may be, the transfer of the shares to
Y’s name, the promise by X, the mortgager, to pay the
principal and interest, the promise (covenant is the more
usual term in this connection, the instrument being under
seal) by the mortgagee to re-transfer the shares on re-
payment of the loan. This strict legal mortgage of ehares
is common enough, but it is nevertheless the exception
in everyday life and in business. An equitable mortgage,
that is to say, where the borrower gives an equity in
his shares to the lender, but remains the registered holder
all the time himself, is much more convenient. The mere
deposit of the share certificates with the lender creates
an equitable charge in his favour. The lender has a lien
in respect of any advance made. This is what ordinarily
happens when the bank allows an overdraft. Once he has
deposited his share certificates the customer can overdraw
to his heart’s content, or rather to the agreed amount.
He is as a rule asked to sign a Memorandum of Charge as
well, but this is only because the bank likes to be on the
safe side. The Memorandum? is good evidence of the

! The law student will find a precedent in the Encyclopedia of Forms
and Precedents, SBecond Edition, Vol. 10, p. 422 (No. 193).

* It is to be feared that many readers will be only too familiar with
this document, but if happily not, a precedent Wtﬁ be found op. oif,
pp. 486-7 (Nos. 222, 223).
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transaction and incidentally makes it quite clear to the
customer on what conditions he is being accommodated.
Another mode of effecting an equitable mortgage is by
the deposit of the share certificates along with blank
transfers. This becomes a legal mortgage as soon as the
transfer is duly completed and registered. It is not a
particularly good method and the banks do not now make
use of it, but it has to be mentioned if only for the number
of times it is referred to in the illustrative cases helow. If the
company’s articles (as they usually ! do) require a transfer
to be under seal, the instrument should contain a power
of attormney or authorisation to insert the name of the
person who is to be the registered holder.? This enables
the lender, on default being made, to insert his own name
or that of his purchaser or nominee. This method, though
possibly a better safeguard for the lender than the pre-
vious one, is still not a legal mortgage, and most of the
practical objections to other forms of equitable mortgage
apply to this. Tt is these that now call for consideration.

The objections or difficulties are in the main practical,
though they are always discussed in connection with the
subject of Priorities. An illustration will at once make
clear what is meant. Michael is now registered holder
of his shares. Under the will or settlement Uncle James
was to be rid of his responsibilities on Michael’s attaining
the age of 23. That happy event occurred in 1929 and
Uncle James, whose management of the trust funds did
not entitle him to a penny for his pains, was only too glad
to make the necessary transfers. Now Michael did not
approve of Uncle James’s old-fashioned ways. War Loan
at 5 per cent was not much use to him. So he sold out,
and bought Sea Shells Ltd. Deferred, 500 of them at 50s.

! Writing (not under seal) is sufticient to comply with . 63.
! Those who have had aqything to do with the sale of War Loan
and the like will have noticed that they are required to execute a
wer of attorney to enable the transfer to be made, and that notice
¢ uwil:::i in sent. from the Power of Attarney Department of the Bank
gland.
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(everybody said they would go to £10). On these he bor-
rowed £600 from a friend, merely giving a letter to say
the shares were the security. Six months later he wanted
some more money (pleasures cannot be postponed), 8o he
borrowed a further £250, this time from Mary, or rather
Mary’s husband, Jack. By 1831 the shares had fallen
to 178. 6d., and there (despite Conversion, Reflation and
all) they have obstinately remained. Less than £500
of assets to meet claims of £850! Who is to come first,
the friend or the brother-in-law? The friend, one would
suppose, and ordinarily it would be, but Jack’s surname
was Robinson. and he got himself registered straight away,
knowing nothing of the previous loan. But at this point
it is best to look at the rules themselves.

Priorities. With regard to equitable mortgages, if all
are equitable, priority goes by time; the earlier charge
has priority over a later. But where a person having an
equitable interest in the shares is enabled to be placed on
the register, then his subsequent legal title has priority
over an earlier equitable one. The first transferee to get
himself registered gets priority. When the equities are
equal the law prevails.

Thus, Mrs. Ireland was the beneficial or equitable owner
of shares which stood registered in her husband’s name,
he being her trustee. Finding himself in financial difficul-
ties, he handed & blank transfer to Hart for a loan of £500.
On 23rd November, Hart lodged the transfer and requested
the company to place his name on the register. The man-
aging director thereupon had some conversation with Ire-
land and reported to the Board. This was on the 27th.
But no resolution regarding the transfer was passed and
it was not registered. On the same day, Mrs. Ireland
claimed an injunction against the company to prevent
them registering Hart’s title. At the commencement of the
action, the position then was: Ireland was the registered
holder, Mrs. Ireland and Hart had equitable titles to the
shares. The Court held that on 27th November, Hart not
being registered and not having what might be regarded
as its equivalent, a ‘‘present, absolute, and unconditional
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right” to be registered, Mrs. Ireland’s title must prevail,

being prior in point of time. (Ir ort, [1902)

1Ch. 522.)

But for a subsequent legal title to prevail over an earlier
equitable one, the shares must have been obtained for
value withowt notice of any irregularity.

Thus, in 1893, Annie Coleman made a settlement, with
Edward Coleman as trustee, of certain shares?! in a private
family company, executing a deed of transfer to Edward,
who kept possession of the shares and of the transfer, whick
he failed to have registered.

In 1894, one of the beneficiaries under the settlement
assigned his interest to Florence Coleman.

In 1911, Annie romehow possessed of the shares, deposited
them with the Bank as security for an overdraft accompanied
by the usual declaration of charge. The Bank gave notice
of the charge to Edward * who acknowledged it but made
no reference to the settlement.

In 1914, after Edward’'s death, the Bank learnt for the
first time of the settlement. Immediately a second transfer
from Annie was secured by the Bank and at once registered.

Florence claimed her shares from the Bank.

The Court held she must succeed. ‘“She is prior in point
of time to the Bank, and I can see no ground upon which
the equity of the Bank can be said to be a better equity
than hers.”” The second transfer was subsequent to notice.
(C nly and Westminster Bank, Lid.,
[1916] 2 Ch. 353.)

The Earl of Sheffield gave certificates and blank transfers
to a moneylender for the purpose of obtaining £26,000.

The moneylender advanced the money, and, in turn, bor-
rowed on these securities from his Bank, to whose nominees
he filled up the blank transfers.

The transfers were registered.

From their business dealings with him the Bank should
have known that the securities might belong not to him but
to his customers. The moneylender became bankrupt owing

! See next note.

2 They were, in fact. debentures, but as the principle is the same
and aa debentures have yet to be dealt with they are treated as
shares. Edward was at the same time sole trustes under the debenture
trust deed (see below p. 180) and in this capacity received the notics
from the Bank.



THE CAPITAL OF THE COMPANY 49

large sums to the Bank. In respeoct of these sums they
claimed to be entitled to realise the securities.

The House of Lords held against them, and decided that
on the repayment to the Bank of the £26,000, Lord Sheffield
was entitled to have the securities back. Though the Bank
had legal title, they were not purchasers for value without
notice. If they had reason to think that the securities might
belong not to the moneylender but to somebody else, they
were bound to inquire. (Earl of She ..Lgmdm...lmnt
Stock Bank, Ltd. (1888), pp- Cas. 333.)

Tae PosrrioN o THE LENDER. Clearly the position
of the lender 1s by no means an enviable one! And the
serious risks he runs are particularly well brought out in the
Coleman case because there there was a complete absence
of fraud. What must be the position of a lender where the
borrower in his anxiety to obtain an advance stops at
nothing, but having deposited his share certificates with
one lender obtains fresh ones from the company to borrow
from another, pretending that the former certificates have
been lost or any other plausible tale his nimble wits
suggest ¢ It must be admitted that risks cannot wholly be
eliminated where an equitable mortgage is being taken,
byt certain safeguards have been devised.

i TICE IN LIEU OF DISTRINGAS. There is in the first
place what is known as the Notice in lieu of Distringas.
A prudent lender as soon a8 the mortgage is complete will
swear an affidavit setting out the facts of the loan and draw
up a notice, and file both at the Central Office of the
Supreme Court. He will then serve the company with an
office copy of the affidavit and a duplicate of the notice.
The notice requests the company not to transfer the shares
in question. This is called Notice in lieu of Distringas.!
The effect of the notice is this. If any one seeks to have a
transfer of the same shares registered the company must
immediately notify the person who gave the notice and

! See R.8.C., 0.46 rT. 3—-11. The name is derived from an old Ex-
chequer writ directed to the sheriff bidding him distrain (distringss)
& man for a debt due to the Crown.
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give him eight days in which to take legal proceedings to
prevent the transfer. If they fail to notify, the company
may be liable in damages for registering the transfer.
In this way a mortgagee is enabled to prevent a subsequent
equitable mortgagee ohtaining legal title. But, it may be
asked, why should it he necessary to employ so elaborate
a procedure ! Why should not an informal or at any rate
formal notice of his charge to the company be enough ?
The answer is, because of the rule embodied in s. 101.
Trusts must be kept off the title. No notice of any trust
is receivable by the Registrar.!

). Ine CHEC NCONDITIONAL TRBANSFERS. Another
safeguard is also to be found in the common practice of
taking power in the Articles to decline to register transfers
unconditionally. Thus Table A, cl. 19, empowers the
directors to decline to register a transferee of whom they
donot approve.? This power can be used to make inquiries,
and in proper circumstances to refuse registration. Under
this power it has become a very common practice always
to advise the transferor that a transfer purporting to be
signed by him has been lodged with the company for
registration, and failing objection from him it will be taken
to be in order and submitted to the directors for their
approval. This practice is, of course, no safeguard to the
lender where the transferor himself is the fraudulent
party, but it is a very useful provision, especially where
the fraud is being perpetrated by some one who has
gained possession of the share certificates, a much more
frequent cause of loss to one or both of two innocent
parties.

THE Cask or ForcERY. From the case of frandulent
dealing in genuine transfers must be carefully distinguished
the case of the forged transfer. A person who takes a
valid transfer in good faith and for value from a person

! Seo ants p. 48.
1 Incidentally, where the directors are equally divided, the transfer
must be registered. (In re Hackney Pavilion, Iid., [1924] 1 Ch. 276.)
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acting in fraud of the true owner gets something: as we
have already seen he gets an equitabie title second only
to that of any former equitable owner, and if he is enabled
to be registered he takes before any one else. But if he
advances money on a forged transfer he gets nothing but
“s0_ much w r. Under a forged transfer no rights
whatsoever pass. If the company act upon the forgery
or register the name of the transferee, they must reinstate
the name of the true owner and pay him all dividends
that may have been declared in the meantime. The rule
is absolute, but the loss it inflicts on the company may in
practice often be made good by the operation of another
rule. A person lodging a transfer impliedly guarantees
its genuineness. The company can accordingly recover
from the broker or other person who innocently lodged
the forged transfer.

Thus, in April, 1893, Timbrell forged Honnywill's signa-
ture to a transfer of Sheflield Corporation Stock and bor-
rowed money from Barclays Bank. This Bank later sold
the stock to third parties and sent the forged transfer to
the Corporation for registration. In 1899, Timbrell died
and the forgery was discovered. Honnywill thereupon sued
the Corporation for rectification of the register and damages,
and, of course, recovered. Whereupon, the Corporation sued
the Bank, claiming that the Bank had impliedly warranted
the transfer sent for registration to be in order. The House
of Lords held they were entitled to recover. The Bank
was bound to indemnify the Corporation in respect of their
loss. (Sheffield Corporation v. Barclay, [1905] A.C. 392.)
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TABLE A (CLAUSES 17 10 22)

TRANSFER AND TRANSMISSION OF SHARES

17. The instrument of transfer of any share shall be exe-
cuted by or on behalf of the transferor and transferee,
and the transferor shall be deemed to remain & holder of
the share until the name of the transferee is entered in
the Register of Members in respect thereof.

18. Shares shall be transferred in the following form,
or in any usual or common form which the directors shall

approve

I, A B, of , in consideration of the sum
of £ paid to me by C. D. of (hereinafter
called ‘‘the said transferee”) do hereby transfer to the said
transferee the share (or shares) numbered in the under-
taking called the Company, Limited, to

hold unto the said transferee subject to the several conditions
on which T hold the same: and I, the said transferee, do
hereby agree to take the said share (or shares) subject to
the conditions aforesaid. As witness our hands the

day of . Witness to the signatures of, ete.

19. The directors may decline to register any transfer
of shares, not being fully paid shares, to a person of whom
they do not approve, and may also decline to register any
transfer of shares on which the company has a lien. The
directors may also suspend the registration of transfers
during the fourteen days immediately preceding the ordinary
general meeting in each year. The directors may decline to
recognige any instrument of transfer unless—

(@) A fee not exceeding two shillings and sixpence is paid
to the company in respect thereof ; and

(b) The instrument of transfer is accompanied by the
certificate of the shares to which it relates, and such other
evidence as the directors may reasonably require to show
the right of the transferor to make the transfer.

If the directors refuse to register a transfer of any shares,
they shall within two months after the date on which the
transfer was lodged with the company send to the transferee
notice of the refusal.

20. The legal personal representatives of a deceased sole
holder of a share shall be the only persons recognised by
the company as having any title to the share. In the case of
8 share registered in the names of two or more holders, the
survivors or survivor, or the legal personal representatives
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of the deceased survivor, shall be the only persons recognised
by the company as having any title to the share.

21. Any pervon becoming entitled to a share in consequence
of the death or bankruptcy of a member shall upon such
evidence being produced as may from time to time be properly
required by the directors, have the right, either to be registered
as & member in respect of the share or, instead of being
registered himself, to make such transfer of the share as
the deceased or bankrupt person could have made, but the
directors shall in either case, have the same right to decline
or suspend registration as they would have had in the
case of a transfer of the share by the deceased or bankrupt
person before the death or bankruptcy.

22. A person becoming entitled to a share by reason of the
death or bankruptey of the holder shall be entitled to the same
dividends and other advantages to which he would be entitled
if he were the registered holder of the share, except that he
shall not, before being registered as a member in respect
of the share, be entitled in respect of it to exercise any right
conferred by membership in relation to meetings of the

company.
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5. Lien. We are now in a position to deal with the
question regarding the priority of the company’s lien
for unpaid calls with a fair grasp of the practical bearings
of the subject. As was then' indicated the principle
governing is simple enough, it is only the complicated
ciroumstances that may arise that render the answer
difficult in any particular instance. The principle, of
course, is that Qui prior est tempore potior est ture: where
the equities are equal the ecarlier prevails. Accordingly
the articles usually provide that the company shall have
a lien on all unpaid shares to the extent of possible calls.?
This lien arises at the very outset, simultaneously with
the issue of the share, so that though the original allot-
ment is made to a trustee, the company’s equitable
interest (the lien) takes precedence of the interest of the
equitable owner. There is also a power in the Articles
entitling the directors to refuse registration in the case
of any shares subject to the company’s lien.3 This lien
may also extend to the entire indebtedness of the share-
holder to the company: it need not he confined to the
amount left unpaid on the shares.

Thus, Mee and another were, as trustees of & marriage
settlement, the registered holders of 123 £20 shares in a
bank whose articles of association gave a paramount lien
for all moneys owing. Mee later became insolvent, owing
the Bank jointly on his acceptances, £4,000. The Bank
claimed to exercise its lien in respect of this sum. The
Court of Appeal gave judgment for the Bank.

“The case is clearly within the terms of the Articles of
Association. Mee acquired the shares under that contract ;
he is bound by it. But it is said that Mee was a trustee
for others, that he bought thexe shares with other people’s
money and held them on their behalf, and that the debt
to the company, having arisen since the purchase, must be
postponed in equity to the equitable rights of the cestuis que
trust, on the ground that the equitable charge which is
first in time is first in right. The answer to that is, that

! See ante p. 61. * Cf Table A. clause 7.
3 Cf. Table A, clanse 19
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the charge of the Bank is first in right and indeed first in
time. The charge of the Bank took effect as one of the
terms on which the registration was made, it was this:
“We will admit you, Mee, as a shareholder in this Bank
on the terms that whenever you owe us any money we shall
have an equitable charge on the shares.” That contract
was perfect at the moment when the shares were registered ;
there is no possibility, therefore, of the title of the cestuis que
trust being prior. That alone would be conclusive, but there
is another ground equally conclusive, which is this: The
cestui que trust buys in the name of the trustee property
subject to a charge in a given cvent, can tho cestut gque
trust get the benefit of the purchase, and not comply with
its terms?” (Per Jessel M.R., New London & Brazilian
Bank, Ltd. v. Brocklebank and Mee (1882), 21 ('h.D), 302,
305-6.)1

Though both parties may have equitable titles, the
equities will clearly not be equal if the subsequent lender
had notice of the previous equity. A company’s lien in
respect of advances or other debts arising after notice
of other equities cannot take precedence of such equities ;
and the rule that a company is not to be affected with
notice of any trust in respect of its shares has no applica-
tion where the company is an interested party.

Article 103 gave a paramount lien in similar form to
the case last cited. In 1879, a coal merchant deposited his
shares in Henry Briggs, Ltd., with the Bradford Bank to
secure an overdraft. The Bank gave notice to the company.
In 1883 he became insolvent, owing Henry Briggs, Ltd. for
coal supplied, approximately £1,600. Could the company
exercise its lien in respect of the £1,600, or had the Bank
first claim in respect of its overdraft? The House of Lords
held that the company could not, after notice, claim priority
over the Bank.

It would not help the company to say that no notice of
any trust in respect of the shares need affect them. The
Bank by giving notice of the deposit did not seek to affect
the company with notice of a trust, but only to affect
the company in their capacity as traders with notice of

! The passage quoted has been very slightly abridged.
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the interest of the Bank. (Bradford Banking Co., Lid. v.
Henry Briggs, Ltd. (1887), 12 App. Cas. 29.)

Similarly, in Mackereth v. Wigan Coal and Iron Co., Lid.,
[1916] 2 Ch. 293, it was held that the paramount lien clause
will not help a company which makes advances to a share-
holder in the face of express notice that the shareholder
is holding for beneficial owners.
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TABLE A (CLAUSES 7 To 10)

Lien

7. The company shall have a lien on every share (not being
a fully paid share) for all moneys (whether presently payable
or not) called or payable at a fixed time in respect of that
share, and the company shall also have a lien on all shares
(other than fully paid shares) standing registered in the name
of a single person for all moneys presently pavable by him
or his estate to the company, but the directors may at any
time declare any share to be wholly or in part exempt from
the provisions of this regulation. The company’s lien, if any,
on a share shall extend to all dividends payable thereon.

8. The company may sell, in such manner as the divectors
think fit, any shares on which the company has & lien, but
no sale shall be made unless some sum in respect of which
the lien exists is presently payable, nor until the expiration
of fourteen days after a notice in writing, stating and demand-
ing payment of such part of the amount in respect of which the
lien exists as is presently payable, has been given to the
registered holder for the time being of the share, or the person
entitled thereto by reason of his death or bankruptey.

9. For giving effect to any such sale, the directors may
authorise some person to transfer the shares sold to the
purchaser thereof. The purchaser shall be registered as the
holder of the shares comprised in any such transfer and he
shall not be bound to see to the application of the purchare
money, nor shall his title to the shares be affected by any
irregularity or invalidity in the proceedings in reference to
the uale.

10. The proceeds of the nale shall be received by the com-
pany and applied in payment of such part of the amount
in respect of which the lien exists as is presently payable,
and the residue shall (subject to a like lien for sums not
presently payable as existed upon the shares prior to the
sale) be paid to the person entitled to the shares at the date
of the sale.

7—{2150)
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(D) THE SHARE CAPITAL OF THE COMPANY

To round off this somewhat lengthy chapter, of which
the title is the Capital of the Company, a few words of
explanation may be in place as to various expressions in
common use.

The Memorandum of Association says that the share
capital of The FEastern Steam Packet Co., Ltd., is
£200,000, divided into a thousand shares of £200 each.
That is the Nominal Capital of the company. Let us
assume that 750 shares only have been issued, then
£150,000 will be the Issued Capital of the company.
But on these shares £100 only may have been paid up.
So the Paid-up Capital will be £75,000. There is another
£75,000 that might be raised by means of calls. Tq
increase confidence in the company, the directors might
agree to set aside, say, £50,000 of that sum as a reserve.
This they may not charge in any way ; it is only liable to
be called up in case of winding up. This is known as
Reserve Capital. There is finally the term Capital Assets,
which denotes the actual property of the company and,
of course, may be either more or less than the paid-up
capital.



CHAPTER 111
CONDUCT OF BUSINESS BY THE COMPANY

(A) THE CERTIFICATE TO COMMENCE BUSINESS

As has already been emphasised, the company is not
entitled to commence business or to exercise any of its
borrowing powers until it has received from the Registrar
a certificate to the effect that it is entitled to commence
business. A contract made before the issue of such certifi-
cate is not binding on the company until the date of the
issue and is in fact conditional upon such issue.! Thus,
the “Otto” FElectrical Manufacturing Co. (1905), Ltd.
was registered on 29th May, 1905. The company never
received the certificate and was ultimately wound up
before the end of the year. Jenkins had supplied £240
worth of office furniture and claimed to be paid for it in
the winding up. Held :® he had no claim, his agreement
was dependent upon the company’s becoming entitled to
carry on business, and it was no argument that this outlay
was part of a preliminary equipment to enable the com-
pany to carry on it8 business when entitled to. The Act
says ‘‘any contract.”

To obtain the issue of this certificate the secretary or
one of the directors must file & statutory declaration, in
prescribed form, stating—

1. That applications for shares have been received,
together with the sums required to be paid, sufficient to
entitle the company to proceed to allotment, and

2. That all the directors have taken up their
qualification.?

"f!lqth.:nlwd-onhemﬁon94(4)“t.huom.et. . . shall be

3in re "Ol'{t;" Electrical Manufacturing Co. (1005), L., [1906]
2 Ch. 890.
* o0 poet p. 124,

70
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On the delivery of this statutory declaration the
Registrar issues his certificate,! and the certificate once
granted is conclusive. No question can subsequently be
raised as to the company being entitled to carry on
business.?

(B) THE LIABILITY OF THE COMPANY IN
ITS BUSINESS RELATIONS

The Rule in Turquand’s Case. In the course of carrying
on its business, whatever it may be, the company will be
brought into relation with other parties. Such relations,
whether contractual or otherwise, rarely give rise to any
special difficulties 8o long as the principle of ultra vires is
respected. Provided the contract or act be intra vires, the
other party is perfectly safe in dealing with the company.
He is not concerned with the way the shareholders or
directors carry out the terms of their Articles of Associa-
tion. He is entitled to assume that the company’s acts
are in order.? He should make himself acquainted with
the documents on the Registrar’s file, which now include
special resolutions, but he nced do no more; mere domes-
tic irregularities will not affect him. This on the principle
of what is always referred to as the Rule in Turquand’s
Case.* The directors of the Royal British Bank issued
bonds to Turquand, as they had power to do if a special
resolution so authorised them. In fact, no such resolution
had been passed. Held: that Turquand could sue on his
bonds; he was entitled to assume that the necessary
resolution had been passed.

If the Articles of Association give a power, persons
dealing with the company, though they are deemed to
have notice of the extent of the power, are not bound to

! Provided the company satisfies the statutory requirements in this
way, the Registrar has no power to refuse his certificate.
See 5. 04,
* Lord Hatherley’s speech in Mahony v. East Holyford Mining Co.
(1875), 7 H.L. 889, p. 893, is a locus classicus on this subject.
¢ (1866), 6 E. & B. 327.



CONDUCT OF BUSINESS BY THE COMPANY 81

"

inquire into what is called the ‘“‘indoor mana,
of the company to see whether the power has been
properly and regularly exercised with all the presoribed
formalities, and if they find an officer of the company
openly exercising an authority which the directors have
power to confer upon him, they are relieved from the duty
of further inquiry and are entitled to assume that the
power has been regularly and duly conferred.!

Moreover, a mere domestic irregularity can be subse-
quently cured by an act of ratification of all the share-
holders, and provided all the members ratify, it need not
take the form of a formal resolution passed at a properly
convened meeting. Thus, A lent a company £1,760 and
received a debenture for his loan. There was some
irregularity in the issue, but all the sharcholders knew
of the debenture and approved it in turn, though there
was no attempt to cure the irregularity by means of a
formal resolution. In the winding-up the creditors sought
to deprive A of his security on the ground of the irregu-
larity. The Court declined to give them any assistance.?

But the rule applies only to irregularities that otherwise
might affect a genuine transaction. It cannot apply to
a forgery.® Thus, Clarke was the Manchester Branch
Manager of S., Ltd., general carriers in London. In fraud
of S., Ltd., he drew bills in their name for the purchase of
toys, signing them on behalf of the company, “S. Clarke,
Manchester Manager.” The company was held not liable
on the bills.4

Problems not peculiar to company law, but of some
difficulty because of the special circumstances, are pre-
sented by the nature and extent of the agent’s authority.
There is always some element of risk when a person is
dealing with a principal through his agent; nice points

' British Thomson-Houston Co., Ltd, v. Federated European Bank,
Led., [1932] 2 K.B. 176, 180 C.A.

* Parker & Cooper, Lid. v. Reading, [1926] Ch. 975.

% See Ruben v. Great Fingall Consolidated, [1906] A.C. 439.

¢ Kreditbank Caseel G.m.b.H. v. Schenkers, Lid., [1927] 1 K.B. 828.
See further Slingsby v. District Bank, Ltd., [1931] 2 K.B. 588.
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may easily arise as to whether a particular transaction is
covered by the ostensible authority of the agent or not.
In the case of a company which must necessarily act
through agents this element is hardly diminished. In the
main the above Rule in Turquand’s Case and its corollaries
should afford sufficient protection to third parties. Thus
in Dey v. Pullinger Engineering Co.! the Memorandum
gave power to the company to draw and accept bills of
exchange, and the Articles provided that the business of
the company should be managed by the directors. The
directors drew a bill for £2,000 in proper form on behalf
of the company, and of this bill the plaintiff became
holder in due course. Held: the plaintiff was in no way
affected by the fact that the directors had never been
expressly authorised by resolution to draw bills on behalf
of the company. Again, a document purporting to be a
guarantee executed by the company was given to the
plaintiffs, signed “The F.E.B., Ltd., (signed) N. P.”
N. P. was a director and had written to the plaintiffs
signing himself “N. P., Chairman.” The company was
held liable on the guarantee. The plaintiffs were entitled
to assume that N. P’. had been duly authorised by the
directors.?

But where the circumstances are unusual or otherwise
such as to put a person upon inquiry, it will not be safe
to deal with the company without first ascertaining that
the person purporting to act on behalf of the company
is properly authorised. Thus, some fruit brokers entered
into an agreement with Lowe, a director of two fruit
importing companies, purporting to bind the one company
in respect of a debt of the other. Lowe had in fact no
authority to bind the company, and the brokers, to guard
themselves against this possibility, asked to have the
agreement confirmed by the company. The secretary
acoardingly wrote a letter of confirmation, which he signed

111921] 1 K.B. 77.
3 British Thomeon-Houston Co., Ltd., v. Federated Europsan Bank,

Lud., [1932] 2 K.B. 176, C.A.
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on behalf of the company. But he had no suthority to
give any such confirmation, and the other directors, when
they were informed of what had been done, repudiated
the agreement. Held: the company was not liable, the
Rule in Turquand’s Case that persons dealing with the
company are not bound to inquire into matters of the
internal management of the company, such as the dele-
gation of its powers by a board of directors to individual
officers of the company, has no application to a case
where the contracting parties are put on inquiry by
reason of the unusual nature of the transaction.!

The Act provides in terms that a bill of exchange is
deemed to be made, accepted, or endorsed on behalf of
the company if made, accepted, or endorsed in the name
or on behalf of the company by any person acting under
its authority.®

So far as the form of its contracts goes, the company is
placed in the same position as the ordinary private person.
If the contract requires neither seal nor writing, it may

' Houghton & Co. v. Nothard, Lowe & Willa, Lud., [1927] 1 K.B. 240

(C.A.) affirmed, (1928] A.C. 1. '*Whatever may be the exact scope of
the rule in Turqunnd 8 Case, I think it is quite clear on principle and
on the authorities . . . that it can never be relied upon by a person

who is put on inquiry,” per Wright, J., in B. Liggett (Liverpool), Lid. v.
Barclays Bank, L., [1928] 1 K.B. 48.

The position is well summed up in an admirable note by the learned
reporter to the British Thomson-Houaton case (pp. 183-4);

1. If the sompany has only a limited power to do the act in

tlon. e.g. a power to borrow up to a certain amount, a person
h}f with the company is affected with notice of the lirnitation.
the Articles give the officer authority to do the act, provided
certain directions are observed, a person dealing with the company is
entitled to assume that the directions have been followed.

3. If the Articles merely empower the directors to delegate anuthority
to an officer to do the act, then

(a) if the act is one which would ordinarily be beyond the powers of
such an officer, & person dealing with the company cannot assume that
the directors have delegated the necessary power. I, in fact, the
directors have not done so, such person cannot recover ageinst the
sompany ;

(b) if the act is one which would ordinarily be within the ers of
such an officer, the company cannot dispute the officer’s authority to
?n'.;n the ast whatever actual authority they may or may not have given

* 8. 30.
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be made verbally by any person acting on behalf of the
company, whether his authority be express or implied.

On principles similar to those prevailing in the case of
contract, the company can be made liable to third
parties for the torts or wrongs committed by its officers
or agents? The company may also act as agent for
another company, or for an individual principal and will
itself be liable or render its principal liable according to
the ordinary law of agency.?

(C) CAN A COMPANY BE MADE CRIMINALLY
LIABLE FOR ITS ACTS!?

There is clear authority —if authority were needed-—
for paying that a company cannot be committed for trial
onindictment. In R.v. Daily Mirror Newspapers, Lid.*
the company owning the Daily Mirror was charged with
an election offence, committed for trial, convicted, and
sentenced. The company appealed, contending that in
any case the committal was bad. The warrant was in
the usual form: “These are therefore to command you,
the said constables, to take the said accused and them
safely to convey to H.M. Prison at Brixton aforesaid,
and there to deliver them to the Governor thereof together
with this precept.” The Court of Criminal Appeal held
this could have no application to a limited company, it
being impossible to execute it physically, and quashed
the conviction. To overcome the difficulty here presented,
the Criminal Justice Act of 1925 provided that when a

18,29,

3 **And there can be no doubt that if the agents employed conduct
themselves frauduently, so that if they had been acting for private
employers the persons for whom they were acting would have been
affected by their fraud, the same principle must prevail when the
S:incipal under whom the agent acts is a corporation.” Per Lord

anworth in Ranger v. G.W.R. (1854), 5 H.L.C. 72, p. 86. See also
the case cited in the following note.

* Cf. Rasnham Chemical Works, Ltd. v. Belvedere Fish Guano Co., 14d.,
[1921] 2 A.C. 465 (company held responsible for explosion on land
which it was occupying. as also were two of its directors whoee agent
the company must be taken to be).
© - 411922] ¢ K.B. 530 C.C.A.
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corporation was charged with an indiotable offence
instead of committing for trial the magirtrates might
make an order empowering the prosecutor to present a
bill to the grand jury and such order should be deemed
a committal for trial. But this provision being merely
procedural does not affect the substantive law, the
question of the criminal liability of a corporation remain-
ing precisely as before. It was again raised in R. v.
(.;O:L&le & _Co., Lid. To prevent trespassing the
company had set up electric wires on its land. A fatal
injury was thereby inflicted on a would-be trespasser.
Whereupon the company was indicted for manslaughter.
Before pleading to any charge the company moved to
quash the indictment. The Court held the indictment
bad. A corporation may be indicted for hreach of a duty
imposed upon it by law, though not for a felony or for
crimes involving personal violencer For other crimes a
company may be indicted where the penalty is only a
fine.? So for erimes which are also, or only summary
offences the company can be convicted and fined,® and
the Companies Act makes special provision for offences
under that Act to be prosecuted under the Summary
Jurisdiction Acts.4

(D) THE SECRETARY AND HIS STATUS

The ordinary formal mode of communication with the
company will be through the company’s secretary at the

1 [1927] 1 K.B. 810. The arguments in this case morit the closest
attention on the part of the law student, especially that for the Crown,

1 Lord Blackburn in Pharmaceutical Socicty v. London and Provincial
Supply Association, Ltd. (1880), 5 App. Cas. 857, suggested that a
company might be fined for libel or nuisance (p. 870). In Hawke v.
Hulton & Co., Ltd., (1808} 2 K.B. 03, it was attempted to make a
company hable under s. 41 of the Lotteries Act, 1823, for *‘Limericks"
appearing in its newspaper, where the penalty is imprisoninent and
whipping, because & fine might be imposed instead, but the attempt
failed. Civil proceedings in respect of common law offences, e.g.
maintenance, will lie against & company. Cf. Neville v. London Express
Newspapers Lid., [1919] A.C. 368.

3 Most industrial offences (e.g. breaches of safety regulations under
the Factory Acts) are of this character and are prosecuted accordingli

4 88. 365, 366.
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registered office. As soon as it commenoes businees it
must have a registered office to which all communications
and notices may be sent, and the address must be notified
to the Registrar within twenty-eight days of the company’s
incorporation (and if the address is changed, within twenty-
eight days of the change).! Outside the office the com-
pany’s name must appear in a conspicuous position, in
letters easily legible.? At this office will be kept the
register of sharcholders for inspection by members and
the public,? as also the register of directors,® the minute
books,® the books of account® and all other books or
documents required to be kept under the Act. In charge
of these will be the secretary. His position is one of great
responsibility, far greater than his title would indicate,
and his legal position calls for some consideration.

In the first place the secretary plays a dual role. He is
at the same time a servant 7 of the company, drawing an
agreed salary and obeying orders or directions as given
him by the directors, and also an officer of the company

! Bee 8. 92. 18. 93. 8. 98, ¢8.144. 58,121 ¢8. 122
" Even to the extent of claiming preforential payment of salary in
a winding-up; though Catrney v. Back, [1906] 2 K.B. 7486, is a good
illustration of a socretary being a statutory officer without being in all
reapocts & servant, at any rate for the purpose of preferential claims.
*‘In order to ascertain whether the defendant has any claim as & **clerk
or servant’ under theee Acts, 1t 18 neceesary to consider what his
duties wore and what were the services he rendered. In his evidence he
deacribed his duties as the ordinary dutiee of a secretary; he had to
attend directors’ mectings, attend to correspondonce and callers, and
keep the minute book. 1i the evidence had stopped there, I think I
should have held that he was a clerk or servant within the Act. But the
defendant further stated that he had no partioular hours of attendance
at the company’s office, but hoe was generally there from 12 to 2, that he
had a clerk whom he paid, whose hours of attendance were from 10 to 5.
The defendant was also registrar of another company, his duties to
which required his attendance frum 10 to 4. The evidence really
amounts to this, that the defendant called at the office of the Consoh.
dated Mines, Ltd., to seoc what was going on; he attended i of
the directors and whenever he was sent for, but the general work of
the company which would have fallen within his dﬁr&mont was roally
done by the clerk, whom the defendant paid. my opinion, the
priority given to the section was intended to apply to the wages due in
of the personal services rendered by the clerk or servant. The
defendant did not exactly serve the company, but 7provided pervices,
attending himself occasionally when required.” p. 752,
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with statutory duties and liabilities. To perform his
duties properly he must have aoquired a knowledge of
oompany law and practice, and be thoroughly familiar
with the Memorandum and Articles, and indeed with all
the filed documents of his company.

Among his more important duties are the following:
to deal with the company’s correspondence and forward
all the required documents to the Registrar, notably the
Annual Return, which if not signed by a director or
manager he is required to sign;! to make the required
declarations and where necessary to authenticate company
documents ;* to send out the appropriate notice summon-
ing meetings of the company; to attend all meetings of
the board of directors and of the company and to keep
the minutes. If at s board meeting some provision of
the law has been overlooked in arriving at a decision, he
will usually be expected to draw the directors’ attention
to the fact. And generally it is his duty to see that
the company is not put to inconvenience or loss owing
to technical infractions of the law. He also acts as
Registrar.?

It is important to bear in mind that though he is a
statutory officer of the company he can only act in a
ministerial capacity. For instance, though he is the
proper person to compile and make all entries in the
shareholders’ register, he cannot register a transfer of
shares except under and in accordance with the board’s
instructions. Again, though he is the proper person to

18. 110. 8. 33,

3 It is perhaps unfortunate that the registrar of companies and the
company'’s registrar are so similarly designated, but no confusion should
arise, because the latter’s duties are entirely domestic, confined, so to
speak, within the four walls of the company’'s head offico, while the
former, operating from Somerset House, is concerned with all the
companies in the kingdom.

4 Chida Mines Ltd. v. Anderson (1903), 22 T.L.R. 27. The
entered a transfer without waiting to see whether the board would
spprove or not, the directors never having before refused to sanction
o transfer. Bubsequently the board declined to pass the transfer. The

tranafer so recorded was held bad. Bee also George Whitechurch Lid. v.
Cavanagh, [1902] A.C. 117. (If the secretary acts without suthority



88 COMPANY LAW

summon meetings he cannot do 8o on his own respon-
sibility. If he does so, the proceedings will be invalid; it
is something more than an irregularity that can be cured
by the assent of all the members.!

As a rule he will incur no personal responsibility on
the company’s contracts, but in signing a bill of exchange
he should take care to make it perfectly clear that he
gigns only as scribe and not as a party, that he is acting
only for and on behalf of the company, for otherwise he
will be personally liable.?

In tort he is, of course, personally liable, whether in
the circumstances he renders the company liable as well
or not. He ix also liable, with all other officers of the
company, to misfeasance proceedings.?

the company 18 not estopped from setting up the want of authority.)
Notice to the secretary in his private capacity 18 not notice to the
company. (Soctctd Genérale de Paris v. Walker (1885), 11 App. Cas. 20),
nor 18 notice given to him as an officer of another compauny. (In re
Fenwick, Stodart & Co., Ltd., [1902] 1 Ch. 507.-—H was secretary of the
D Company, the holders of a bill of which F. 8. & Co. were the drawers
and endorsers. H being also the secretary of F. 8. & Cu. As secretary
of the 1) Company he knew the bill was dishonoured. Held in the
circumstances there was no notice of dishonour to F. 8, & Co. It is
not true as a genoral proposition that a fact which comes to the know.
ledge of a man as socretary to one company is notice to himn as secretary
of the other company from the mere coxistence of the common
relationship.)

Le.g. In re State of Wyoming Syndicate, {1901] 2 Ch. 431. “If he
does suminon a neeting without authority, I do not think I ought to
hold that a rosolution passed at the meeting is valid. If it had been a
mere question of informality with reference to the constitution of the
board which summoned the meeting, for instance, some question as to
whother there was a proper quorum present, 1 might have applied the
principle of Browne v. La Trinidad (1887), 37 Ch. D. 1, but I think I
should be going too far if I held that it apphed to the present case.’
p. 437.

* “J. H. Smethurst’s Laundry & Dye Works Ltd., J. H. Smethurst,
Managing Director’—this signature on a promssory note was held
not to render J.H.S. personally liable, though the note began with I
and not ‘‘we promise."” (Chap v. Smethurst, {1809] 1 K.B. 927
C.A.) Bee also Eliott v. Bax-Ironside, [1925] 2 K.B. 301 C.A.

* 8. 276. Seo post p. 137.




CHAPTER 1V

MEETINGS OF THE COMPANY

(A) THE STATUTORY MEETING

THE next important event in the history of the Eastern
Steam Packet (o., Ltd., to be asterisked in the law
student’s diary is the Statutory Meeting.! There is only
one Statutory Meeting in the whole history of the com-
pany. It must take place within a period of not less than
one month but not more than three months from the date
at which the company is entitled to commence business.?
It must be convened as such. A meeting that happens
to be held within the time limits of the section cannot
afterwards be treated as the Statutory Meeting.3

Tt is apen to any member present to discuss any matter
relating to the formation of the company, though no
notice has been given of the matter in question. The

1 The name should not mislead students. All meetings are held in
secordance with the provisions of the guverning statute and in that
sense are statutory, but the Statutory Meeting is unique and is the
meeting described in the toxt.

$8.113.

* The Turquay Flectrie Theatre Litd. held only two meetings, one
for the purpose of pasaiug, the other for the purpose of confirming, a
special resolution for increasing the company’s capital. The carlier
meeting was held too 8oon to be the Btatutory Meeting; the notices
convening the latver referred only to the confirmation of the resolution.
The Court held that there had been no Statutory Meeting; if the latter
meoeeting was to have been the Statutory Meeting, the notices should
have so stated.

It waa pressed on me in argument, and I agree, that in the particular
circumstances of the Torquay Company the provisions of the Act as
to the SBtatutory Meeting could serve no useful purpose. The company
had only two sharcholders, namely the two gentlemen who signed the
Memorandum of Association. Each held only one 5s. share. One was
a director and the other the secretary of the company. Both were fully
aware of all the circumstances connected with ita promeotion, . . .
8till, the provisions of the Act as to the Btatutory Meeting are incumbent
on every company incorporated under the Act, and their breach
makes a company liable to a compulsory winding-up.” (Gardner v.
Iredals [19812] 1 Ch. 700, 713.)

89
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meeting, however, cannot pass a resolution of which
proper notice has not been given.! In practice this meeting
is usually little more than a formality. The chairman,
after a few remarks on the general position, invites
questions, and as soon as he has answered them declares
the meeting closed. But the Act intended that the share-
holders should have an opportunity of reviewing the whole
position and indeed the opportunity is there if only the
mombers choose to avail themselves of it. To enable them
to do this the more effectively the Act requires a detailed
report known as the Statutory Report to be circulated to
members seven days before the meeting.

The Statutory Report. This report must set out—

1. The total number of shares allotted, to what extent paid
up, whether in cash or otherwise, and the consideration for
the allotment.

2. The total amount of cash received.

3. An abstract of the receipts and payments to within
seven days of the date of the report, and the balance in hand.

4. An account or estimate of the preliminary expenses.

These four items must be certified by the company’s
auditors.

5. The names, addresses, and descriptions of the directors,
auditors, managers, and secretary of the company.

6. The particulars of any contract the modification of which
is to be submitted to the meeting for approval, together with
particulars of the modification.

A copy of this report must be filed with the Registrar.
Failure to do so or to hold the Statutory Meeting entitles
the Court to wind up the company. A shareholder may
80 petition at the expiration of fourteen days after the
last day for holding the meeting.? The allotment list
must be available for inspection by members throughout
the meeting.

(B) OTHER MEETINGS

The Annual General Meeting. Once in the course of
every calendar year and not more than fifteen months

18, 118 (7). * 88. 168 (2), 170 (1) (b).
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after the last general meeting a company must hold its
Annual General Meeting. This meeting is known as an
Ordinary meeting, while other meetings held in between
in order to transact business which it may be necessary
to bring before the shareholders are called, merely by
way of distinction, Extraordinary meetings.

Apart, therefore, from the Statutory Meeting, all
meetingstare either Ordinary or Extraordinary. It is very
common for the Articles to prescribe that the only
business to be transacted at the Annual General Meeting
shall consist of the Directors’ Report and the Accounts, the
declaration of a dividend, and the election or re-election
of officers; all other business to be special. In that case,
if any other business falls to be transacted, an extra-
ordinary general meeting can be summoned to follow
immediately upon the conclusion of the ordinary meeting.
such a clause in the Articles, though very usual, is not
obligatory, and there is much to be said for the view that
the Annual General Meeting as such should have power
to deal with any business referred to in the notice con-
vening. It must be admitted, however, that the general
practice is to the contrary. Now though special business
requires to be transacted at an extraordinary meeting,
the student needs to be on his guard against a confusion
of terms.

Special business does not necessarily require special
resolutions, nor are resolutions at extraordinary meetings
ordinarily extraordinary. The customary nomenclature is
apt to be misleading and the different kinds of resolution
have to be carefully distinguished.

Ordinary Resolutions. An Ogdinary resolution is one
carried by a wﬁﬁty of the members voting. It
will ordinarily be carried by a show of hands unless a
poll is demanded, when votes of absent members can be
tounted by means of proxies.!

Special Resolutions. A Special resolution requires a

1 8es below, p. 101.
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three o one majority at a meeting of which twenty-one
clear days notice been given, the notice specifying
that the resolution is to be proposed as a special resolution.!

For certain matters a special resolution is necessary
under the provisions of the Act itself, notably for the
alteration of the Articles.? Other examples will be met
with later on In the course of this work. In other cases
the requirement arises under the Articles. A copy of
every special resolution must be filed with the Registrar
within fifteen days of its passing.

Ezxtraordinary Resolutions. An Extraordinary resolu-
tion also requires a three to one majority of those voting,
and must be specified as such in the notice, but the length
of the notice is not prescribed by the Act.?

An extraordinary resolution is required for a voluntary
winding-up, where the company cannot carry on by
reason of its liabilities,4 and under the Articles, for the
removal of a director.®> But its main use is in connection

with winding-up.® These resolutions must also be similarly
filed. —

Notice. Very great care must be taken over these
notices. They must be sent to all members entitled to
attend. Apart from giving the time and place of meeting
and specifying any special (or extraordinary) resolutions,
the notice must indicate with sufficient clearness the general
nature of the business to be transacted. The notice must
do more than indicate the formal nature of the business,
e.g."to alter the Articles of Association.”” It must put
the shareholder in possession of the substance of what is
proposed to be done. It must put him in a position to
judge for himself whether to stay away and acquiesce or
attend and vote. A notice that is unsatisfactory from

18. 117. If all the members entitled to vote agree, the notice may
be leas than twenty-one days.

8. 10.

? Seven days will be the period under Table A, cl. 42. See also 5. 115.

4§, 225 (1) (c).

8 Cf. Table A, cl. 80.

! See gs. 191, 248 (1) (d), 251, 288.
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this point of view may invalidate the resolution which
the meeting adopts.

Thus, directors entered into an agreement the effect of
which, to put it tersely as in one of the judgments, was that
each “would quit the company with large profits in his
pocket.” The company obtained a private Act whereby
the agreement was confirmed subject to its being adopted
by a resolution passed by 75 per cent of the shareholders
present personally or by proxy at any meeting of the share-
holders called for that purpose. A resolution was passed
by the required majority, but the notice convening the
meeting did not state the effect of the agreement, and the proxies
of the shareholders, who before the meeting had no oppor-
tunity of knowing the contents of the agreement, were
used in support of the resolution. The Articles of Association
provided that in the case of special business the notice
should state its general nature. Four years later, when it
was contended that the shareholders had by their acts and
conduct adopted and acquiesced in the agreemcnt, the
company and two shareholders acting on behalf of all,
brought an action to set aside the debentures created in
pursuance of the agreement.

Held: that the Act made the adoption of the agreement
in the manner thereby prescribed a condition to its validity ;
that the resolution was ineffective owing to the absence of
notice of the contents of the agreement, and that the agreement
and the acts dome in pursuance of it were consequently ultra
vires the company and incapable of being made valid by acquies-
cence on the part of the shareholders. (Pacific Coast Coal
Mines, Ltd. v. Arbuthnot, [1917] A.C. 607 P.C.)

In the course of six or seven years the directors had put
£44,000 into their own pockets. In 1913 the auditors
discovered it, and thereupon pointed out that it needed the
sanction of the shareholders. A meeting was accordingly
convened and the notice was accompanied by an explanatory
cirpular, but neither notice nor circular gave any idea of
the above figure. At the meeting the chairman read out
a long rigmarole, the upshot of it being that if you went
back to 1881 the amount equally divided among the
directors would only come to about £320 per annum each.
The sanctioning resolution was duly passed.

The Court held the resolution bad because the notice
was “tricky ”; it did not give a sufficiently full and frank
8—{2130)
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disclosure to the shareholders of the facts upon which they
were asked to vote.

“This notice, coupled with the circular, and I think also
with the statements made by the chairman at the meeting,
seems to me to be not frank, not open, not clear, and not
in any way satisfactory.” (Baillie v. Oriental Telephone and
Electric ('ompany., Ltd., [1915] Ch. 503, 514, C.A.)

On the other hand, where because the directors were
personally interested in a contract a general meeting had
to be called to confirm it, but the notice did not state that
that was why confirmation was needed, the notice was held
sufficient. (Grant v. United Kingdom Switchback Railways
Co. (1888), 40 Ch. D. 135 C.A))

The notice ran:* to pass resolution to increase capital of
the company.” Once before the capital had been raised
from £1,000 to £2,000. At the meeting it transpired that
the capital was now to be raised to £3,500, and a resolution
was passed to that effect.

The Court held it bad. The notice must show an intention
to make the specific incrcase embodied in the resolution that
is actually passed. (MacConnell v. E. Pnrill & Co., [1916]
2 Ch. 57.)

A new clause in Table A (cl. 43) provides that the acci-
dental omission of a member in the sending of notices
shall not invalidate the proceedings at the meeting.

W));/REQUISITIONING A MEETING

The proper course for members to adopt if they
disapprove of the conduct of the affairs of the company
is to make their criticisms and urge their proposals in
general meeting. If necessary the directors can be
requested to summon an extraordinary general meeting
for the purpose. Certainly the shareholders should not have
recourse to the Courts until all their available remedies
on these lines have been exhausted. ‘‘We must bear in
mind the decisions in Foss v. Harbottle ((1843), 2 Hare
461) and the line of cases following it in which this Court
has constantly and consistently refused to interfere on be-
half of shareholders until they have done the best they can
to set right the matters of which they complain by calling
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a general meeting.”’! If the directors are unwilling to
meet reasonable requests of this kind the shareholders
can fall back on their rights under s. 114* and requisition
a meeting. Members holding one-tenth of the paid-up
capital carrying voting rights3—normally that will be
one-tenth of the paid-up shares—may deposit their
signed requisitions stating the objects of the meeting
they wish to have called, whereupon the directors must
within twenty-one days convene an extraordinary general
meeting for the purpose. If the directors fail to do so,
on the expiry of the twenty-one days the requisitionists
or any of them representing more then half of their voting
power, may summon the meeting themselves at the
expense of the company, who may deduct the amount of
such expenses from any fees payable to the directors. If
the directors fail to summon the annual general meeting
in accordance with the Articles, Table A, cl. 39 allows any
two members to summon it. Where for any reason it is
impracticable to call a meeting in this way, or on requisi-
tion, the Court has power to order a meeting.4

1 Cited in Fruit & Vegetable Growers’ Association, Lid. v. Kekewich,
{19127 2 Ch. 52, p. /7.

2 The section will over-ride any narrower rights (or procedure) set
out in the Articles.

* Nominal capital, £60,000; Issued capital, 22,357 £1 shares of which
5,094 were fully paid; Requimtionists represented 680 fully paid shares,
Held, sufficient, and a slight discrepancy botween the wording of the
two documonts lodged held immaterial. The Frui Growers Case,
supra. N.B. The one-tenth does not refer to the whole of the issued
share capital, but one-tenth of such proportion as is paid up.

¢ 8. 1156 (2).
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TABLE A (CLAUSRES 306 1o 43, 103 1o 107)

GENERAL MEETINGS

39. A general meeting shall be held once in every calendar
year at such time (not being more than fifteen months after
the holding of the last preceding general meeting) and place
as may be prescribed by the company in general meeting, or,
in default, at such time in the third month following that in
which the anniversary of the company’s incorporation occurs,
and at such place as the directors shall appoint. In default of
a general meeting being so held, a general meeting shall be
held in the month next following, and may be convened by
any two members in the same manner as nearly as possible as
that in which meetings are to be convened by the directors.

40. The above-mentioned general meetings shall be called
ordinary general meetings; all other general meetings shall be
called extraordinary gencral meetings.

41. The directors may, whenever they think fit, convene
an extraordinary general meeting, and extraordinary general
meetings shall also be convened on such requisition, or, in
default, may be convened by such requisitionists, as provided
by s. 114 of the Act. If at any time there are not within the
United Kingdom sufficient directors capable of acting to form
a quorum, any director or any two members of the company
may convene an extraordinary general meeting in the same
manner as nearly as possible as that in which meetings may
be convened by the directors.

NOTICE OF GENERAL MEETINGS

42. Subject to the provisions of 8. 117 (2) of the Act relat-
ing to special resolutions, seven days’ notice at the least
{exclusive of the day on which the notice is served or deemed
to be served, but inclusive of the day for which notice is given)
specifying the place, the day, and the hour of meeting and,
in case of special business, the general nature of that business
shall be given in menner hereinafter mentioned, or in such
other manner, if any, as may be prescribed by the company in
general meeting, to such persons as are, under the regulations
of the company, entitled to receive such notices from the
oompany; but with the consent of all the members entitled
to receive notice of some particular meeting, that meeting
may be convened by such shorter notice and in such manner
as those members may think fit.

43. The accidental omission to give notice of a meeting to, or
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the non-receipt of notice of a meeting by, any member shall
not invalidate the proceedings at any meeting.

NOTICES

103. A notice may be given by the company to any member
either personally or by sending it by post to him to his regis-
tered address, or (if he has no registered address within the
United Kingdom) to the address, if any, within the United
Kingdom supplied by him to the company for the giving of
notices to him.

Where a notice is sent by post, service of the notice shall be
deemed to be effected in the case of a notice of a meeting at
the expiration of 24 hours after the letter containing the same
is posted, and in any other case at the time at which the letter
would be delivered in the ordinary course of post.

104. 1f a member has no registered address within the United
Kingdom and has not supplied to the company an address
within the United Kingdom for the giving of notices to him,
a notice addressed to him and advertised in a newspaper
circulating the neighbourhood of the registered office of the
company, shall be deemed to be duly given to him at noon
on the day on which the advertisement appears.

105. A notice may be given by the company to the joint
holders of a share by giving the notice to the joint holder
named first in the register of members in respect of the share.

106. A notice may be given by the company to the persons
entitled to a share in consequence of the death or bankruptcy
of a member by sending it through the post in a prepaid
letter addressed to them by name, or by the title of repre-
sentatives of the deceased, or trustee of the bankrupt, or by
any like description, at the address, if any, within the United
Kingdom supplied for the purpose by the persons claiming to
be so entitled, or (until such an address has been so supplied)
by giving the notice in any manner in which the same might
have been given if the death or bankruptey had not occurred.

107. Notice of every general meeting shall be given in some
manner hereinbefore authorised to (z) every member except
those members who (having no registered address within the
United Kingdom) have not supplied to the company an address
within the United Kingdom for the giving of notices to them,
and also to (b) every person entitled to a share in consequence
of the death or bankruptey of a member, who, but for his
death or bankruptcy, would be entitled to receive notices for
general meetings.



CHAPTER V
PROCEDURE AT COMPANY MEETINGS

Taking the Chair. The meeting usually commences with
the chairman of the company taking the chair on the
stroke of the clock for which the meeting has been
summoned. But it may happen that the chairman is
unable to be present-—perhaps it is the first time that he
finds himself in such a position and a pardonable nervous-
ness induces a plea of indisposition, perhaps he is abroad
on the business of the company, possibly his car has had
a breakdown on the road. Whatever the reason, if the
moments of grace allowed him by the Articles have passed,
the person next designated by the Articles takes the chair,
or if there be no such person, then a leading shareholder
will rise and move that Mr. Bigg-Noyse do take the
chair for this meeting. A low murmur of applause and
Mr. Bigg-Noyse seats himself in the chair and calls the
meeting to order.

The Quorum. In prosperous and peaceful times it may
be necessary for the chairman to cast a glance along the
empty benches in front of him to make quite sure that a
quorum as prescribed by the Articles is present,! though

1< One shareholder only attended the meeting. He held the proxies
of other shareholders and he took the chair and passed a resolution
making a call, and then proposed a vote of thanks to himself. In giving
judgmont in the Court of Appeal, Lord Coleridge, C.J., said :*The word
““meeting” prima facie means a coming together of more than one
person. It is, of course, possible to show that the word ‘‘meeting’’ has
a meaning different from the ordinary meaning.” . . . But now what
1 have to consider is whether this is not one of the cases referred to by
Lord Coleridge, C.J. . . . I think on the whole that I may give effect
to obvious common sense by holding that in this particular case, where
there is only one shareholder of the class, in the true construction of
the Memorandum, the expression ‘meeting’ may be held to include
that case.” So that where all the shares of a class required to meet are
held by one person, one person may constitute a meeting. (ZKast v.
Bennett Brothers, Ltd., [1911] 1 Ch. 163.)

98
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a vigilant secretary will have seen to it that the neces-
sary number of supporters is in attendance.! In more
difficult times the usual stuffy hall will be crowded, and
those standing against the wall at the back will leave him
in no doubt that in this respect at any rate the law has
been complied with.

The Agenda : Notices and Minutes. The first item on
every agenda, no matter what the purpose of the meeting,
is the reading by the secretary of the notice convening
the meeting. This is only a formality, but should not be
omitted.? Some secretaries are apt to mumble their
notices ; their voices reach the back of the hall hardly
above a whisper. This is by no means to be commmended.
The secretary should adopt a positive, if deferential, man-
ner in his reading (as if to say, " I may only be the bad
bold secretary, but I am worth at least twice my present
salary to the company ”’). Insome companies the minuntes
of the last meeting are then read. 1f this practice is
adopted, one of the gentlemen at the back with a sheaf
of notes in his hand is sure to get up and ask an irrelevant
question, or make inappropriate observations. The chair-
man should at once call him to order. The only question
then before the meeting is the correctness of the minutes
as a record. If they are correct, the chairman signs them,
or if they call for amendment they are amended accord-
ingly and then signed. This is sometimes spoken of as
confirming the minutes, but the phrase is not altogether
happy, as there is not, or ought not to be, anything
requiring confirmation, and the better practice is for the
chairman to inquire of the meeting, * Is it your pleasure
that I sign these minutes as correct ?” In many companies
the item is omitted from the agends altogether by the
simple device of the chairman signing the minutes as

1 A proxy for a corporation can be counted for the purpose. In re
Kelantan Coco Nut Estates, Ltd. and Reduced, [1920] W.N. 274.

*If it is taken as read, it will still form part of the proceedinga and

can be made evidence in any subsequent legal action. (Cf. Betts &
Co., Ltd. v. Macnaghten, [1810] 1 Ch. 430, 434-5.)
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soon as prepared after the conclusion of each meeting.
This is a sufficient compliance with the law.

Conduct of the Meeting. The chairman then proceeds
to the main business of the meeting. If it be a series of
special resolutions, say, to alter one or more of the
Articles of Association, he will in a short introductory
speech explain the nature and effect of the alterations and
the reasons which have led the board to propose them.
He will then, when he has concluded his speech, invite
questions. This is usually the signal for the dissatisfied
to make their presence felt. The chairman should deal
with them tactfully but firmly. “Undoubtedly it is the
duty of the chairman and his function to preserve
order and to take care that the proceedings are conducted
in a proper manner ”’! but he should not attempt to be
dictatorial. If the meeting is hostile, he cannot override
it and dissolve it at his own will and pleasure.? He must
do his best to ride the storm, and so long as he acts fairly
the law will stand by him. By the date of the extra-
ordinary general meeting in question, the London and
Northern Assets Corporation somewhat belied its name.
“It had not a railway, a train, a canal, a factory, or any-
thing of the kind. It was what is called a finance com-
pany” and the minority led by Mr. Wall expressed its
opinion of what the directors proposed to do in no unoer-
tain terms. After having heard their views, the meeting
came to the conclusion that they had heard enough and
did not want to hear any more, though Mr. Wall was
prepared to go on talking. And indeed because the
chairman closured the discussion, he brought his action
against the company. The Court refused to lend him its
aid. The decision of Lord Eldon in Const v. Harris ( (1824),
T. & R. 496) does not mean that a minority bent on ob-
structing business and resolved on talking for ever should

not be put down. The majority are not to be tyrannjcal,

8 ; Per Chitty, J., National Dwellings Society v. Sykes, [1804] 3 Ch. 158,

* Ibid.
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but after hearing what is to be said, may say *“We have
heard enough. We are not bound to listen till everybody
is tired of talking.”! In order to be sure that he has the
sense of the meeting with him, he should take a show of
hands, for that is ““what may be termed the common law
of the country as to voting at meetings.”? So, in this
way he should put the resolutions, one by one,? which the
meeting has been called to consider. It is related of a
certain chairman who began his career as an army officer
in India that after a long and not necessarily sympathetic
dircussion he would rap the table sharply with his cane,
and declare the resqlution carried. If a shareholder
wishes to challenge a declaration of this kind, he must do
so at once. It is no good waiting and then afterwards
going to the Courts.* The proper course for him to adopt
is to demand a poll, and provided he satisfies such require-
ments a8 the Articles lay down—three people must join
in the demand, or if less, then they must hold 15 per cent
of the paid-up capital, assuming Table A% to be in force-—
the chairman has no option but to take a poll. He can
either take it there and then or adjourn for the purpose.
But this is not necessary. He can fix a day, or make some
arrangement for the holding of the poll and then proceed
to the transaction of any other business that may be
before the company.

Taking a Poll : Proxies. It isa common error to suppose
that when a poll is taken voting is entirely by post.
This is not so. Proxies are, of course, counted —they are

not counted on a show of hands—but voters must appear

! Wall v. London & Northern Asasets Corporation, [1898] 2 Ch. 469
C.A. 480, 481,

* Per Jessel, M.R., In re Horbury Bridge Coal, Iron and Waggon Co.
(1879), 11 Ch. D. 109, 115. But in declaring the resnlt he is nnt bound,
even in the case of a special or extraordinary resolution, to give the
numbers for and against. (8. 117 (3).)

3 Cf. Patent Wood Keg Syndicate v. Pearse, [1906] W.N. 161.

$Ci. Arnot v. United African Lands, Ltd., [1901] I Ch. 518 C.A.
A declaration of the chairman that a resolution has been carried, a poll
not having been demandsed, is, in the absence of fraud, absolutely
cox:cét:ive of the fact that the resolution has been carried.

cl. 50,
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either in person or by proxy,! unless the Articles other-
wise provide. It is open to the chairman to try and
persuade members to vote for the policy which the board
is advocating, and he is entitled to charge the company
with the cost of printing, stamping, and posting of proxy
forms, nominating him or one of the director proxies for
the purpose.? It is for the chairman to decide whether a
proxy form is in order and the vote validly tendered. His
decision will not afterwards be reviewed by the Court.
At a meeting of the Exchange Investment Corporation,
1.td., the chairman held a proxy, which he had satisfied
himself was in order, in respect of a batch of 292 votes.
Without these votes the resolution for winding up the
company could not have been carried. Mr. Wall (the
same Mr. Wall, so it happens, as in the previous case)
took objection to the proxy, but the chairman overruled
him. He thereupon went to the Courts, but they would
give him no assistance, holding the chairman’s decision
to be final.3 By giving a proxy a shareholder does not dis-
able himself from voting in person should he afterwards
so decide. The right of the shareholder is paramount.

The Articles provided (as so often) that a vote by proxy
shall be valid, notwithstanding revocation, provided no
notice of revocation is received at the office before the
meeting.

Mr. Cousins moved (by way of an amendment) that
instead of re-electing the chairman, Mr. Carr be elected.
The resolution to re-elect was declared carried on a show

1 See McMillan v. Le Roi Mining Co., [1906] 1 Ch. 331. If necessary
tho Court will compel the proxy by mandatory injunction to vote in
accordance with the wishes of the person he represents. (Miss Pudde-
phatt held 2,500 shares in the London & Cosmopolitan Mining Co. Ltd.,
which she mortgaged to Leith, a director of the company. He wrote
**Though the shares will be in my name and my voice may give the vote,
1 shall vote in all cases as you wish me to do.” The Court compelled
him to vote as she directed. (Puddephatt v. Leith, [1916] 1 Ch. 200.) )

3 Peel v. LN.W.R., [1907] 1 Ch. 5.

' Wall v. Ezchange Investment Corporation, Ltd., [1926] 1 Ch. 143
C.A. The decision turned upon the Articles but it is submitted that
it must be of general application.
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of hands and Mr. Cousins demanded a poll. The meet-
ing (20th October) was accordingly adjourned to 3rd
November.

At the adjourned meeting the amendment was put, and
Mr. Cousins tendered (infer alta) the following proxies
(a) 36,991 votes of shareholders who had intended to
revoke their proxies, but notice of revocation was given
between 20th October and 3rd November. These share-
holders did not attend on 3rd November. (b) 11,396 votes
of shareholders who had given similar notice but who
attended and voted against him.

The Court of Appeal held that Mr. Carr was not elected
because, though Mr. Cousins was entitled to count the
36,991 votes in that the notice of revocation was inopera-
tive, having been received after 20th October,! he was
not entitled to count the 11,396 without which his
amendment was lost. The persons who had given these
proxies were present, and instead of allowing the proxies
to take effect they determined to exercise their alternative
right and vote personally, and in a contrary sense to the
proxies. (Cousins v. International Brick Co., Ltd., [1931]
2Ch. 90 C.A.2)

Amendments. The chairman is sometimes placed in an
awkward position when hostile amendments are moved.
If, on the one hand, he yields to his own inclination and
rules them out of order he may thereby invalidate the
resolution he succeeds in carrying.3 If, on the other hand,

! ¥or further illustration seec Shaw v. Tati Concessions Ltd., [1913]
1 Ch. 292.

*The object of the Article was to protect the company from any
liability to inquire whethor & proxy validly used had been revoked
or not.

Conversely, if the sharsholder is disabled from voting by reason of
being an enemy alien in time of war the vote cannot be exercised by
proxy. See Robson v. Premier Oil & Pipe Line Co., Ltd., [1915] 2 Ch.
124 C.A,

3 Cf. Henderson v. Bank of Australasia (1890), 456 Ch.D. 330, where
the Court of Appeal held that the resolution passed at the meeting must
be set aside, ause the chairman, on the advice of the company’s

solicitor present, had ruled out an amendment which should have
been put.
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he decides to allow them, it may be that they will prove
invalid because not within the scope of the notice. What
18 a circumspect chairman to do? Or, in other words,
when will an amendment be in order? It need not be
submitted in writing; it is sufficient if its effect is made
reasonably clear to the meeting.! It must, however, be
an amendment to a resolution properly moved, and, if
notice be required, to a resolution of which due notice
has been given. In substance it must fairly fall within
the scope of the original notice. Thus a notice was given
of a meeting to pass certain resolutions (with such
amendments, etc.) including one for the appointment of
three named persons as directors. At the meeting an
amendment was moved and carried that two other named
persons should be appointed as well. Was the amendment
in order? Eve, J., held that it was, “No one could
have thought that the meeting was convened to appoint
the three named individuals without the power to
substitute other qualified persons for all or any of such
individuals. . . . . .. ”

“The special business indicated in the notice being
the election of directors for the ensuing year, I think a
recipient of the notice must be taken to have known
that the company in general meeting might make any
appointments within the limit imposed by their regu-
lations.”? If the amendment alters the character of the
business as notified to such an extent that no reason-
able person from reading the notice would expect such
a proposal, it cannot be said to fall within the scope of
the notice.3

If because of the number of resolutions or amendments,
or for any reason, the end of the agenda cannot conveni-
ently be reached, the chairman may adjourn the meeting,
and the business may lawfully be completed at the

1 Hendergon's Case.
! Beits & Co., Ltd. v. Macnaghten, [1910] 1 Ch. 430.
1 Ibid., p. 435. See further the cases under notice, ante p. 93.
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adjourned meeting.! But in this,? as in all other matters
with regard to the conduot of the meeting, a prudent
chairman will see that he has the sense of the meeting
with him. To judge by a mere perusal of the relevant
clauses of Table A, the conduct of a company meeting
would appear to be a matter of no great difficulty. But
in practice, no matter how anxious the chairman may be
for the regularity of his proceedings, no matter how well
advised, it is all too easy, in the heat of debate, or in the
complications of actual business, for some irregularity to
‘occur. Such minor irregularities will not vitiate the
proceedings so long as the chairman acts fairly and impar-
tially and takes the sense of the meeting as his guide.
The fule in Foss v. Harbottle? will protect him: ‘It is an
elementary principle . . . that the Court will not
interfere_with the internal manggglrg_qqﬁ of companies
acting within their powers, and in fact has 'hgmiéchi:mn
to do salt

Privilege. Again, what a speaker on the spur of the
moment may say of a director in a matter concerning the
affairs of the company is privileged, and no action of
defamation will lie. And the privilege is not lost by reason
of the Press being present, as is customary, to report the
proceedings. Of course, the meeting is not to be used as
a forum for ventilating private opinions of the directors
or officers personally. To the maliciously minded the law
holds out no encouragement. Thus at a meeting of the
Elandsfontein No. 2 Gold Mining Co., Mr. Samuel, one of
the directors, said in the course of his remarks, ‘“In the
recent arbitration proceedings between us, Mr. Marks

1 8ee the cases cited in Neuschild v. British Equatorial Oil Co., Ltd.,
[1925] Ch. 346. The date of the adjourned meeting will be the date of
the resolutions then passed (and not the date of the original meeting),
for e.g. filing, and for all purposes. (8. 119.)

? Table A does not leave the question of adjournment as in Salisbury
Gold Mining Co. v. Hathorn, [1897] A.C. 268 P.C., to the chairman’s
discretion.

s 9843), 2 Hare 461.

¢ Burland v. Earle, [1902] A.C. 83, 83 P.C.
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(another director) was taxed with having brought a
blackmailing action against me. He was awfully indignant
about it and wanted to know if it was on my instructions
that my counsel had accused him of having brought a
blackmailing action. My counsel said it was upon his
own evidence,” whereupon Mr. Marks brought an action
of slander against Mr. Samuel. The judge at the trial
thought it was a case of the pot calling the kettle black,
and after hearing Mr. Marks cross-examined, the jury
stopped the case and found for the defendant. Privilege
was pleaded. The Court of Appeal ordered a new trial
none the less.!

Conclusion. The meeting ends as a rule with a return
to the amenities, and the final paragraph of the minutes
will run somewhat as follows—

The meeting terminated with a cordial vote of thanks
to Mr. Marks and the Board of Directors, moved by Mr.
Samuel, and seconded by Mr. McLeod, to which the
Chairman suitably responded and declared the meeting
closed.

1! Marks v. Samuel, [1904] 2 K.B. 287,
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TABLE A (CLAUSES #4 1o 63)

PROCEEDINGS AT GENERAL MEETINGS

44. All business shall be deemed special that is transacted
at an extraordinary meeting, and all that is transacted at an
ordinary meeting, with the exception of sanctioning a dividend,
the consideration of the accounts, balance sheets, and the
ordinary report of the directors and auditors, the election of
directors and other officers in the place of those retiring by
rotation, and the fixing of the remuneration of the auditors.

45. No business shall be transacted at any general meeting
unless a quorum of members is present at the time when the
meeting proceeds to business; save as herein otherwise pro-
vided, three members personally present shall be a quorum.

46. If within half an hour from the time appointed for the
meeting a guorum is not present, the meeting, if convened
upon the requisition of members shall be dissolved; in any
other case it shall stand adjourned to the same day in the next
week, at the same time and place, and if at the adjourned
meeting a quorum is not present within half an hour from the
time appointed for the mecting the members present shall be
& quorum.

47. The chairman, if any, of the board of directors shall
preside as chairman at every general meeting of the company.

48. If there is no such chairman, or if at any meeting he is
not present with fifteen minutes after the time appointed for
holding the meeting or is unwilling to act as chairman, the
members present shall choose some one of their number to be
chairman.

49. The chairman may with the consent of any meeting at
which a quorum is present (and shall if so directed by the
meeting), adjourn the meeting from time to time and from
place to place, but no business shall be transacted at any
adjourned meeting other than the business left unfinished
at the meeting from which the adjournment took place. When
a meeting is adjourned for ten days or more, notice of the
adjourned meeting shall be given as in the case of an original
meeting. Save as aforesaid it shall not be necessary to give
any notice of an adjournment or of the business to be tran-
sacted at an adjourned meeting.

50. At any general meeting a resolution put to the vote
of the meeting shall be decided on a show of hands, unless a
poll is (before or on the declaration of the result of the show of
hands) demanded by at least three members present in person
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or by proxy entitled to vote or by one member or twe members
s0 present and entitled, if that member or those two members
together hold not less than 15 per cent of the paid-up capital
of the company, and, unless a poll is so demanded, a declara-
tion by the chairman that a resolution has, on a show of
hands, been carried, or carried unanimously, or by a particular
majority, or lost, and an entry to that effect in the book of
the proceedings of the company shall be conclusive evidence
of the fact, without proof of the number or proportion of the
votes recorded in favour of, or against that resolution.

51. If a poll is duly demanded it shall be taken in such
manner &s the chairman directs and the result of the poll shall
be deemed to be the resolution of the meeting at which the
poll was demanded.

52. In the case of an eguality of votes, whether on a show
of hands or on & poll, the chairman of the meeting at which
the show of hands takes place or at which the poll is demanded,
shall be entitled to a second or casting vote.

53. A poll demanded on the election of a chairman or on a
question of adjournment, shall be taken forthwith. A poll
demanded on any other question shall be taken at such time
as the chairman of the meeting directs.

VOTES OF MEMBERS

54. On a show of hands every member present in person
shall have one vote. On a poll every member shall have one
vote for each share of which he is the holder.

55. In the case of joint holders the vote of the senior who
tenders a vote, whether in person or by proxy, shall be accepted
to the exclusion of the votes of the other joint holders; and
for this purpose seniority shall be determined by the order
in which the names stand in the register of members.

56. A member of unsound mind, or in respect of whom an
order has been made by any court having jurisdiction in
lunacy, may vote, whether on a show of hands or on a poll, by
his committee, curator bonis, or other person in the nature
of a committee or curator bonis, appointed by that court, and
any such committee, curator bonis, or other person may, on a
poll, vote by proxy.

57. No member shall be entitled to vote at any general
meeting unless all calls or other sums presently payable by
him in respect of shares in the company have been paid.

58. On a poll votes may be given either personally or by

proxy.
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58. The instrument appointing a proxy shall be in writing
under the hand of the appointor or of his attorney duly author-
ised in writing, or, if the appointor is a corporation, either under
seal or under the hand of an officer or attorney duly authorised.
A proxy need not be & member of the company.

60. The instrument appointing a proxy and the power of
attormey or other authority, if any, under which it is signed
or a notarially certified copy of that power or authority shall
be deposited at the registered office of the company not less
than forty-eight hours before the time for holding the meeting
or adjourned meeting, at which the person named in the
instrument proposes to vote, and in default the instrument
of proxy shall not be treated as valid.

81. An instrument appointing a proxy may be in the
following form or any other form which the directors shall
approve—

Company, Limited.

“I , of ,
in the county of , being a member
of the Company, Limited,
hereby appoint , of

, 88 My proxy, to vote for me and
on my behalf at the [ordinary or extraordinary, as
the case may be] general meeting of the company to

be held on the day of and at
sny adjournment thereof.”
Signed this day of

62. The instrument appointing a proxy shall be deemed to
confer authority to demand or join in demanding a poll.

CORPORATIONS ACTING BY REPRESENTATIVES
AT MEETINGS

63. Any corporation which is a member of the company
may by resolution of its directors or other governing body
suthorise such person as it thinks fit to act as its representative
at any meeting of the company or of any class of members of
the company, and the person so authorised shall be entitled
to exercise the same powers on behalf of the corporation
which he represents as that corporation could exercise if it
were an individual member of the cormpany.

9—~(2150}



CHAPTER VI

THE DIRECTORS

(A) BOARD MEETINGS

THE conduct of the business of the company devolves,
under the Articles, on the directors, who for the purpose
of transacting such business hold Board meetings at regu-
lar intervals or as occasion demands. At these meetings
the directors should proceed with rather more formality
than perhaps they have been accustomed to as partners
in a private concern, e.g. the Act requires minutes to be
kept of their proceedings.! But compared with the stiff
formality of the general meetings of shareholders, the
Board meeting is quite an informal affair. Businesslike
dispatch is what is aimed at, and the law makes large
allowances with this end in view. The position arrived at
is the result of a number of well established rules. First,
there is the proposition already dealt with,? that persons
dealing with the company are entitled to presume the
regularity of the domestic proceedings.® Secondly, what
is done informally can always, if necessary, be afterwards
ratified by the Board.# Thirdly, even where an act is
ultra vires the Board, not a mere irregularity in the exer-
cise of a power possessed by the Board, it can subse-
quently be ratified and rendered valid by the share-
holders.? The articles usually provide that a defect in
the appointment of a director or a disqualification shall

18,120 (1) (2).

* Seo ante p. 80.

¥ See also 8. 120 (3).

4 Cf. Hooper v. Kerr, Stuart & Co., Ltd. (1900), 17 T.L.R. 182. (10th
December, Secretary, without the directors’ authority, convened an
exiraordinary general meeting; 13th December, Plaintiff issued his
wrnit for an injunction to restrain the meeting; 14th December, Direc-
tors met and ratified the secretary’s act in sending out the notices.
Held that the ratification rendered the notice good for all purposes.)

¢ Cf. Parker and Cooper, Ltd. v. Reading, [1926] Ch. 975.

110
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not, when afterwards discovered, invalidate what has been
done by the Board.!

Notice. Notice of a proposed meeting (if required at
all)®> must be sent to all the directors who can be com-
municated with,® but the notice need not specify the
agenda, and in any case the directors are not confined
to the items there set out; they can deal with any busi-
ness they like.# When the meeting is over the business

! Cf. cl. 88 in Table A, and see further Channel Collieries Trust, Ltd.
v. Dover, etc., Light Railway, {1914] 2 Ch. 5086.

? Cf. Table A, cl. 43.

3 Cf. In re Portuguese C(onsolidated Copper Mines, Ltd. (1889), 42
Ch.D. 160 C.A. (Lord Inchiquin, a director, received no notice. *‘Lord
Inchiquin only went to Ireland, and there is a daily post to Ireland,
80 that there was no want of means of communication . . . assuming
that notice to all would have made the meeting held on the 24th a
good meeting, yet in point of fact notice was not given or sent to all the
directors when it could have been given to all or sent to all, the meeting
was a bad one,” per Cotton, L.J., p. 168.) See also Young v. Ladies Im-
perial Club, {19201 2 K.B. 523, 527, 528. (Notice held bad because not
sent to the Duchess of Abercorn, who only consented to remain on the
committee because she was promised that she would not be troubled.)

4 La Compagnie de Mayville v. Whitley, [1896] 1 Ch. 788 C.A. (“ This
case involves one question which ia of great importance to companies.
. . . The great point is whether, when a directors’ meeting is to be
held, it is necesaary to give a notice not only of the meeting, but of
the business to be transacted at the meeting. I am not prepared to
say a8 a matter of law that it is necessary. As a matter of prudence it
i8 very often done, and it is a very wise thing to do it; but it strikes
me, a8 it struck Lord Tenterden in Rex v. Pulsford (1829), 8 B. & C. 350,
that there is an immense difference between the meetings of share-
holders or corporators and meetings of those whose business it is to
attend to the transaction of the affairs of the company or corporation.
It is not uncommon for directors conducting a company's business to
meet on stated days without any previous notice being given either
of the day or of what they are going to do. Being paid for their ser-
vices . . . it is their duty to go when there is any business to be done,
and to attend to that business whatever it is; and I cannot now say
for the first time that as a matter of law the business conducted at a
directors’ meeting is invalid if the directors have had no notice of the
kind of business which is to come before them. Such a rule would be
extremely embarrassing in the transaction of the business of companies,’’
per Lindley, L.J., p. 798.)

The Articles may provide (though it is unusual in the case of trading
companies) that for certain or special kinds of business special notice
specifying the business shall be given, in that case the proceedings will
be invalid in the absence of proper notice. See Young v. Ladies Imperial
Club, supra.

A few minutes' notice may suffice; shortness of notice will not be
allowed to invalidate proceedings unless immediately and justifiably
objected to. See Browne v. La Trinidad (1887), 37 Ch.D. 1, 9 C.A.
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transacted should be recorded on the minutes by the secre-
tary and signed by the chairman.! They can delegate any
of their work to a committee, and a single director may
constitute that committee.?

Procedure. The position then can be summed up in a
proposition : Subject only to what has been said above
the acts of a Board meeting are perfectly valid, even
though the business is conducted in an entirely informal
way.

Thus, there were only two directors of a company, and
the one proposed to the other that they should appoint a
third to fill a casual vacancy which had recently occurred.
Blair, the chairman, thereupon summoned Tilden Smith to
attend a Board meeting on 21st February at the company’s
offices. Tilden Smith did not attend the Board meeting,
but telephoned to say that he would see Blair at his own
office at 2.30. Blair accordingly went there and saw Tilden
Smith in the passage outside the door of his private room.
Blair said, after explaining the necessity for the appoint-
ment, “I nominate Foulkes.” Tilden Smith said he ob-
jected. Blair replied that by his casting vote he declared
Foulkes duly elected. The Court held the appointment
good ; there is no reason why a meeting should not be held
in the passage. “So far as I can see Foulkes was validly
elected.” (Smith v. Paringa Mines, Lid., [1906] 2 Ch. 193,
197.) ,

But this informality is not without its limits.

Thus, of The British Seagumite Co., Ltd., Canon Barron
and Mr. Potter were the sole directors. But it was im-
poasible to hold a Board meeting because the Canon refused
to meet or even speak to Mr. Potter. Mr. Potter there-
fore decided that the Board should appoint additional
directors. He accordingly put himgelf to the trouble of
meeting the train by which the Canon should arrive at

1 8. 120 (1) (2). “Minutes of the Board meetings are kept in order
that the shareholders of the company may know exactly what their
directors have been doing, why it was done, and when it was done,”

r Lord Esher, M.R., In re Cawley & Co. (1889), 42 Ch.D. 209, p. 226.

f any alteration or addition is called for it should be done by resolution,
not by clerical correction, ibid.
14; In re Fireproof Doors, Ltd., Umney v. The Company, [1916] 2 Ch.
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Paddington, and awaited the train’s arrival with the law
of Smith v. Paringa in mind. On the Canon’s alighting he
ran along the platform beside him, and laying a friendly
hand on the ecclesiastical arm said: ‘‘I formally propose
that we add the Rev. Herbert, Mr. Barnard, and Mr. Mus-
grave as additional directors. Do you agree or object?’’
But the Canon allowed no unchristian expletive to escape
him, but kept his eyes glued to a distant taxi as if he had
not even heard the names and held his peace. Whereupon
Mr. Potter said: ‘‘In my capacity as chairman I give my
casting vote in their favour and declare thom duly elected.
Thank you. Good day”; and the Board adjourned. But
Mr. Potter apparently had misgivings. Perhaps he talked it
over with his wife; hecause, next day, when the share-
holders were arriving for the extraordinary meeting sum-
moned by the Canon for the purpose of getting rid of Mr.
Potter and substituting a new director in his place, he
buttonholed the Canon as he was entering the inner room
where the meeting was to be held and said : T propose Mrs.
Clara Rose Potter, Miss Florence Hewitt, and Mr. Burnet
as additional directors,” and when the Canon gave no sign
of agreeing said, “Then I give my casting vote; they are
elected.” The extraordinary meeting then began. Well,
were they elected? It was strenuously urged by learned
counsel that it was not open to the Canon to behave in such
a way as to nullify a meeting which, he said, had every
ingredient of a valid board meeting and, what was more,
one within the rule in Smith v. Paringa. The Court thought
otherwise. A director cannot have a Board thrust upon
him, without his consent and against his will. The Canon
came with the deliberate intention of not attending a Board
meeting. ‘‘There was therefore no Board meeting at which
Canon Barron was present. Mr. Potter was alone present,
so that there was no quorum, and I must hold that the three
additional directors named by him were not validly ap-
pointed.”” (Barron v. Potter, [1914] 1 Ch. 895, 801.)

Personal Interest of the Director. The Articles usually
provide! that no director shall vote at a Board in respect
of any contract or transaction in which he is interested,

1 Cf. Table A, cl. 34, *‘ A director shall not vote in respect of any con-
tract in which he is interested or any matter arising thereout, and if he
does so vote his vote shall not be counted.”
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i.e. where the transaction is such that his personal in-
terest! may be in conflict with the duty he owes to the
company. The object of the clause being that the com-
pany should be able to rely upon his unbiased and inde-
pendent judgment.? If he is so interested he cannot be
counted for the purposes of a quorum. Where the Articles
prescribe a quorum,? failing determination of the quorum
by the Board. the directors cannot alter ad hoc the num-
ber required so as to circumvent the disqualification, or
deal with what is essentially a single transaction by
splitting up the resolution into two.

Thus, Mr. Dobbie and Mr. Young had advanced consider-
able sums to the North Eastern Insurance Co., Ltd., of
which they were directors. At a Board meeting held on
16th June, 1813, it was resolved to issue debentures to those
gentlemen by way of security for the loan. There were only
four directors of the company in all, and three were required
by the Articles to form a quorum. To get over the difficulty
two resolutions were passed : one for the issue of a debenture
to Mr. Dobbie, when Mr. Dobbie refrained from voting, and
one for a similar issue to Mr. Young when he likewise
abstained.

On 4th September the Board met again, Mr. Dobbie being
absent. As it was proposed to issuc a debenture to him in
respect of all moneys due from the company to him and
Mr. Young, a resolution was passed to reduce the quorum
to two for the purpose of this resolution, which was then
carried.

All the resolutions were held bad; the issue (on 16th
June) of the two debentures in fact constituted one trans-
action in which both directors were equally interested, and
the resolution (on 4th September) to reduce the quorum was
in itself bad. (/n re North Eastern Insurance Co., Ltd.,
[1919] 1 Ch. 198.)

Where a debenture is issued to someone having dealings

! It is immaterial whether this conflicting interest belongs to him
beneficially or aa & trustee for others. Transvaal Lands Co. v. New
Bdgmm (T'ransvaal) Land and Development Co., [1914] 2 Ch, 488, 503

o See Victors, Lid. v. Lingard, [1927] 1 Ch. 323, 329.
3 Cf. Table A, cl. 44.
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with the company, other than a director, e.g. the com-
pany’s bank, though the issue may be bad on account of
a director being thus interested the company may after-
wards, by conduct or the circumstances of the case, be
estopped from setting up the invalidity.! 1f a person deal-
ing with the company has notice of the irregularity which
renders the resolution bad, the company may obtain
rescission of the transaction even after completion, if only
rescission is still possible.2 On the other hand the company
may, in the exercise of its undoubted right to cure irregu-
larities by ratification,® confirm a transaction of the Board
which is invalid because carried by the vote of an interested
director, e.g. where Mrs. Foster helped to appoint herself
managing director of W. Foster & Son, Ltd., at the rate
of £300 to £500 per annum, the Court held that it was
open to the company to confirm her appointment, and
the irregularity was not such as to give a dissentient
minority a right to sue.4

\ Victors, Ltd. v. Lingard, {1927] 1 Ch. 323. Oun Estoppel sce
Bloomenthal v. Ford, [1897] A.C. 156 at p. 168.

¢ Transvaal Lands Clo. Case, supra. (*‘The provisions of this Article
were not observed when the resolution to purchase tho Lydenberg
shares was carried, as Harvey voted in favour of it, and without his
vote being counted there was no quorum, whereof the defendantas, the
other contracting party. had full notice. The result is that the con-
tract was voidable, and has been duly avoided. and the plaintifis are
accordingly entitled to have the purchase money ropaid, but they
must return the Lydenberg shares,” p. 505.)

3 See above p. 110.

¢ Foster v. Foster, [1918] 1 Ch. 532.
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TABLE A (CLAUSES 81 To 88, 73 10 80)

PROCEEDINGS OF DIRECTORS

81. The directors may meet together for the dispatch of
business, adjourn, and otherwise regulate their meetings, as
they think fit. Questions arising at any meeting shall be
decided by a majority of votes. In case of an equality of votes
the chairman shall have a second or casting vote. A director
may, and the secretary on the requisition of a director shall,
at any time summon a meeting of the directors.

82. The quorum necessary for the transaction of the businesy
of the directors may be fixed by the directors,and unless so fixed
shall, when the number of directors exceeds three, be three, and
when the number of directors does not exceed three, be two.

83. The continuing directors may act notwithstanding any
vacancy in their body, but, if and so long as their number is
reduced below the number fixed by or pursuant to the regula-
tions of the company as the necessary quorum of directors,
the continuing directors may act for the purpose of increasing
the number of directors to that number, or of summoning a
general meeting of the company, but for no other purpose.

84. The directors may elect a chairman of their meetings
and determine the period for which he is to hold office; but
if no such chairman is elected, or if at any meeting the chair-
man is not present within five minutes after the time appointed
for holding the same, the directors present may choose one of
their number to be chairman of the meeting.

85. The directors may delegate any of their powers to com-
mittees consisting of such member or members of their body
as they think fit ; any committee so formed shall in the exercise
of the powers so delegated conform to any regulations that may
be imposed on it by the directors.

86. A committee may elect a chairman of its meetings; if
no such chairman is elected, or if at any meeting the chairman
is not present within five minutes after the time appointed for
holding the same, the members present may choose one of
their number to be chairman of the meeting.

87. A committee may meet and adjourn as it thinks proper.
Questions arising at any meeting shall be determined by a ma-
jority of votes of the members present, and in case of an equality
of votes the chairman shall have a second or casting vote.

88. All acts done by any meeting of the directors or of a
committee of directors, or by any person acting as a director,
shall, notwithstanding that it be afterwards discovered that
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there was some defect in the appointment of any such direc-
tor or person acting as aforesaid, or that they or any of them
were disqualified, be as valid as if every such person had been
duly appointed and was qualified to be a director.

ROTATION OF DIRECTORS

73. At the first ordinary general meeting of the company
the whole of the directors shall retire from office, and at the
ordinary general meeting in every subsequent vear one-third
of the directors for the time being, or, if their number is not
three or & multiple of three, then the number necarcst one-
third, shall retire from office.

74. The directors to retire in cvery year shall be those who
have been longest in office since their last election, but as
between persons who became directors on the same day those
to retire shall (unless they otherwise agree among themselves)
be determined by lot.

75. A retiring director shall be eligible for re-clection.

76. The company at the general meeting at which a director
retires in manner aforesaid may fill up the vacated office by
electing a person thereto, and in default the retiring director
shall be deemed to have been re-elected unless at such meeting
it is resolved not to fill up such vacated office.

77. The company may from time to time in general meet-
ing increase or reduce the number of directors, and may also
determine in what rotation the increased or reduced number
is to go out of office.

78. Any casual vacancy occurring in the board of directors
may be filled up by the directors, but the person so chosen
shall be subject to retirement at the same time as if he had
become a director on the day on which the director in whose
place he is appointed was last elected a director.

79. The directors shall have power at any time, and from
time to time, to appoint a person as an additional director
who shall retire from office at the next following ordinary
general meeting, but shall be eligible for election by the com-
pany at that meeting as an additional director.

80. The company may by extraordinary resolution remove
any director before the expiration of his period of office, and
may by an ordinary resolution appoint another person in his
stead. The person so appointed shall be subject to retirement
at the same time as if he had become a director on the day on
which the director in whose place he is appointed was last
elected a director.
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(B) THE POWERS OF DIRECTORS

1t would be a mistake to suppose from the last or any
other illustration in this chapter, that in the management
of the company’s affairs there is anything like a division
of powers between the sharcholders and the directors.
The management is almost always entrusted by the Arti-
cles! to the directors, and they exercise all the powers for
the conduct of the business possessed by the company.
They may do anything within the scope of that business.
Of course, it is always open to the company to frame
articles in such a way that certain acts can only be done
by the company in general meeting. But for obvious
reasons it is difficult to generalize about such restrictions.
They depend entirely on the special circumstances of the
individual business. Where all the shares are held by
three or four holders the restrictions may be very numer-
ous, and the trading operations of the directors, without
the authorization of the holders, very narrowly confined.
But this is an unusual and possibly an extreme case. At
the other end of the scale there may be but a single
restriction, the directors are not to borrow beyond a cer-
tain amount without the authorization of a general meet-
ing, or they are not to acquire fresh premises, or in the
case of an investment trust they are not to invest more
than x per cent of the company’s moneys in any one or
in any one kind of security. But even where such restric-
tions exist, so long as they are observed the directors have
& free hand; the shareholders cannot interfere with them.

If the extent of the Board's powers seems out of har-
mony with the notion of a joint-stock company, a few
moments’ reflection will show that the law could hardly
be otherwise. If the directors have lost the confidence
of the company, the remedy of dismissal is always open
to the company. But so long as they enjoy the confidence
of the shareholders they must be allowed to carry on the

1 See Table A, cl. 67
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business in their own way. It would be intolerable if their
ordinary business dealings could be nullified by a snatch
vote of a general meeting. Suppose the directors of the
Eastern Steam Packet Co. have obtained a good offer of
the Cruising Star, but before completion a self-styled
vigilant shareholder fills an extraordinary meeting with
his friends and carries a resolution disapproving the
purchase, how could the company’s business be carried
on at all! The law, therefore, is that once the powers of
management have been vested in the directors under the
Articles, nothing short of an alteration in the Articles can
restrict their powers.

‘““Even a resolution of a numerical majority at a general
meeting of the company cannot impose its will upon the
directors when the Articles have confided to them the
control of the company's affairs. The directors are not
servants to obey directions given by the shareholders as
individuals; they are not agents appointed by and bound
to serve the shareholders as their principals. They are
persons who may by the regulations be entrusted with
the control of the business, and, if so entrusted, they can
be dispossessed from that control only by the statutory
majority which can alter the Articles. Directors are not,
I think, bound to comply with the directions even of all
the corporators acting as individuals. Of course, the cor-
porators have it in their power by proper resolutions,
which would generally be special resolutions, to remove
directors who do not act as they desire, but this in no
way answers the question here to be considered, which is
whether the corporators are engaged in carrying on the
business! of the corporation. In my opinion they are not.
To say that they are involves a complete confusion of
ideas.”’2

1 The passage is taken from an income tax case. An English com-
pany owned all the shares in a German company. Could the English
company be said to be carrying on the German company’s business

even for income tax purposes ?
3 Gramophone and Typewriter, Ltd. v. Stanley, (1908] 2 K.B. 89 C.A,
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The Articles provided that no resolution of the Board for
borrowing money, entering into any contract exceeding in
value £1,000, for selling, letting, or mortgaging any property,
opening any additional shop or branch, etc., should be valid
unless twenty-four hours’ notice in writing were given to
A and S, ordinary shareholders of the company, and neither
of them dissented from the proposed resolution.

Resolutions were passed by the Board for the acquisition
of certain premises and for the letting of certain other
premises, but S dissented and gave proper notice of his
dissent.

An extraordinary general meeting of the company was
summoned and an ordinary resolution approving the direc-
tors’ proposals was carried by a simple majority.

Although the Articles contained the usual provision!
that the Board exercised all the company’s powers *‘sub-
ject nevertheless . . . to such regulations® (being not in-
consistent with any such provisions of these Articles) as
may be prescribed by the company in general meeting,”
the Court held the resolutions bad and granted an injunc-
tion restraining the company from acting upon them.

The Articles mean *‘ that the directors should manage the
business; and the company therefore are not to manage the
business unless there is provision to that effect. Further,
the directors cannot manage it in a particular way—that is
to say, they cannot do certain things if either Mr. Salmon
or Mr. Axtens objects. Now I cannot agree . . . that the
failure of the directors, upon the objection of Mr. Salmon
to grant these leases of itself remitted the matter to the
discretion of the company in general meeting. They could
still manage the business, but not altogether in the way
they desired.” (Per Lord Loreburn, L.C., Quinn and 4Axtens
v. Salmon, [1909] 1 Ch. 311, C.A., [1909] A.C. 442, 4434.)

1 Cf. Table A, cl. 67.
? Lord Loreburn. L.C., thought that ‘‘regulations’ must mean
Articles.
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TABLE A (CLAUSES 67 ro 71)

POWERS AND DUTIES OF DIRECTORS

67. The business of the company shall be managed by the
directors, who may pay all expenses incurred in getting up
and registering the company, and may exercise all such powers
of the company, as are not, by the Act, or by these Articles,
required to be exercised by the company in general meeting,
subject, nevertheless, to any regulation of these Articles, to
the provisions of the Act, and to such regulations, being not
inconsistent with the aforesaid regulations or provisions,
as may be prescribed by the company in general meeting;
but no regulation made by the company in general meeting
shall invalidate any prior act of the directors which would
have been valid if that regulation had not been made.

68. The directors may from time to time appoint one or
more of their body to the office of managing director or
manager for such term and at such remuneration (whether by
way of salary, or commission, or participation in profits, or
partly in one way and partly in another) as they may think
fit, and a director so appointed shall not, while holding that
office, be subject to retirement by rotation, or taken into
account in determining the rotation or retirement of direc-
tors; but his appointment shall be subject to determination
ipso facto if he ceases from any cause to be a director, or if the
company in general meeting resolve that his tenure of the
office of managing director or manager be determined.

69. The amount for the time being remaining undischarged
of moneys borrowed or raised by the directors for the purposes
of the company (otherwise than by the issue of share capital)
shall not at any time exceed the issued share capital of the com-
pany without the sanction of the company in general meeting.

70. The directors shall cause minutes to be made in books
provided for the purpose:

(a) of all appointments of officers made by the directors;

(b) of the names of the directors present at each meeting
of the directors and of any committee of the
directors ;

(¢) of all resolutions and proceedings at all meetings of
the company, and of the directors, and of com-
mittees of directors;

and every director present at any meeting of directors or
committee of directors shall sign his name in a book to be
kept for that purpose.
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THE SEAL

71. The seal of the company shall not be affixed to any
instrument except by the authority of a resolution of the
board of directors, and in the presence of a director and of
the secretary or such other person as the directors may appoint
for the purpose; and that director and the secretary or other
person as aforesaid shall sign every instrument to which the
real of the company is so affixed in their presence.
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(C) THE QUALIFICATION OF THE
DIRECTOR

In view of what was said in the previous section with
regard to the disqualification of a director from voting at
a Board meeting, it becomes necessary to consider gener-
ally the broad question of what constitutes disqualifica-
tion in a director, and also the converse subject of
qualification.

First, there is no disqualification on the ground of
nationality. A director of a company registered in England
need not be a British subject, but if he be of any other
nationality, or was formerly of other nationality, the fact
must be entered in the Register of Directors, and must
appear in all circulars, letter headings, etc.,? e.g. one some-
times sees a list of directors such as this—

The Marquess of Basingstoke.
J. Levinski. (British, formerly American.)
Pamela Brown.

For an undischarged bankrupt to act (without leave of
the Bankruptcy Court) as a director is a very serious
offence.? As a rule the Articles provide that the office of
director shall be vacated? if the director becomes bank-
rupt.t They sometimes provide for vacation in case of
insolvency. In that case there need be no admission of
insolvency or a definite act of insolvency on a definite
day on the part of the director; it is sufficient if in fact
he is unable to pay his debts as they fall due. A question
arose as to whether a director of the Brighton Picture
Palaces, Ltd., was entitled to a quarter’s salary from 2nd
November, 1912. In his evidence he admitted that
throughout the summer of 1912 he did not pay his debts,
but he said that if given time he would liquidate all his
liabilities; he had never called a meeting of his creditors.

! See s8. 144, 145. t B, 142.

3 i.e. ipso facto. In re Bodega Co., Ltd., [1904] 1 Ch. 276; the Board

have no power of waiver in such an event.
¢ Cf. Table A, cl. 72.
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The Court held that he was insolvent within the meaning
of the Article, the office was therefore vacated and nothing
was due.!

Unsoundness of mind is similarly made a disqualifica-
tion. More important still is the usual provision that his
office shall be vacated if he is interested even indirectly
in any contract with the company, or participates in the
profits of such contract without disclosing the fact. If
the directors divert business from the company to them-
selves they must account for the profits to the company,
and a resolution passed in general meeting by means of
their votes to the effect that the company had no interest
in the contract is invalid.?

But by far the most important cause of disqualification
is the failure to obtain the necessary qualifying shares
within the required time. So important is this subject that
a director's qualification has come to bear the primary
meaning of the shares he is required to hold in order to
act as director, and thir both in ordinary commercial
idiom and in law.® Strictly speaking this requirement is
not one of law. The Act does not say that in order to
qualify as a director a person must be a member of the
company. The Act says that if by the Articles a director
is required to hold a specified share qualification—and
without such requirement the company’s shares could
never be quoted on the London Stock Exchange—he must
obtain his qualification within the time fixed by the
Articles, and at latest within two months from the date of

his appointment.? If he does not obtain his gualification

1 London and Countics Assets Co., Ltd. v. Brighton Grand Concert
Hall and Picture Palace, Ltd., [1915] 2 K.B. 493 C.A.

* Cook v. Decks, [1916] 1 A.C. 664 P.C.

? o.g. in Spencer v. Kennedy, [1926] 1 Ch. 125; it was at least argu-
able that *‘gualified” in the Article in question meant fit or suitable
in other respects, but the Court refused to entertain it and held, though
it rendered the decision a somewhat technical one, that the word bore
its ordinary meaning.

¢ 8. 141. The first directors are usually appointed under the Articles,
and they are required to give signed consents to be filed (s. 140). The
company may afterwards in general meeting dismise them and appoint
others in their place. There must be at least two directors {s. 139).
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his office is tpso facto vacated at the end of the period,
and acting after that involves him in default fines at the
rate of £5 a day. If after appointment the qualification
is raised, e.g. from 50 Ordinary Shares to 250 Ordinary
Shares, failure to obtain the additional qualification does
not automatically avoid the office. On the contrary the
company can place his name on the register for the addi-
tional shares, and he is under a contractual liability to
take them up and pay for them.?

The object of requiring a director to hold a qualifica-
tion is “to give him a personal interest in the affairs of
the company, and to induce him to attend to them in a
way very different to what he would do if he had no
interest.’’

It is gross impropriety for a director to receive his
qualification from a promoter. Whatever the pretence
adopted to conceal the fact, such director will render
himself liable to misfeasance proceedings.

A company was formed to buy the Basingstoke Canal.
The vendor was the promoter’s private secretary who had
himself purchased the Canal for £500 about three months
previously, and was now selling to the company for £88,000.
All five directors were nominees of the promoter. Five
transfers of his shares were passed by the Board; in each
case £100 was stated to be the consideration, but no money
passed. Two directors received their qualification as an out-
and-out gift from the promoter, the other three held their
shares in trust for him and, having given him blank trans-
fers, at his will. The Court held all the directors liable to
the company for the par value of the shares. (In re London
and South Western Canal, Ltd., [1911] 1 Ch. 346.)

Directors’ Remuneration. The Articles usually provide
that the remuneration of the directors shall from time to
time be determined by the company in general meeting.
In the absence of a clause such as this the director is not

! Molineauzx v. London Birmingham, and Manchester Insurance Co.,
[1902] 2 K.B. 589. Of course, there is nothing to prevent his resigna-

tion if he disapproves of the raising of the qualification.
¥ Archer’s Case, [1892] 1 Ch. 322, 337.

10—(21%0)
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as such entitled to any remuneration.! If his original
appointment was invalid he can recover nothing, not
even on a quanium meruit, however long he may have
served.? The company may subsequently vary the rate
of remuneration originally voted,® and at any time the
shareholders, on written demand on the part of those
entitled to one-fourth of the voting power, must be fur-
nished with a statement from the company’s auditors of
the total emoluments of all the directors in respect of
each of the previous three years, whether in respect of
the company or its subsidiaries.4 1f the company sells
part of its undertaking so that a director thereby loses
some of his emoluments, he is not entitled to any pay-
ment to compensate him for such loss. Indeed, the Act
expressly declares such payment unlawful, though where
there is full disclosure the company may approve it.8

In conclusion it should be pointed out with regard to
the appointment, qualification, and disqualification of
directors, that there is always a residuary power in the
company to act where the directors’ powers are defective,
or they themselves are unable or unwilling to act.®

In Latchford Premier Cinema, Lid. v. Ennion, [1931] 2
Ch. 409, although the directors’ argument was probably
bad in any case, the overriding power of the shareholders
put them out of Court at the very outset. In general meet-
ing they tendered their resignation, which was accepted.

! In such a case the Board cannot by resolution entitle him to any.
Cf. Kerr v. Marine Products, Ltd.(1928), 44 T.L.R. 292. where the plaintiff
had to refund to the company the salary already paid him. If his
remuneration has been fixed at so much a year, is he entitled to any-
thing for a broken period? It is submitted that he is, though Moriarty
v. Regent's Qarage Co., [1921] 2 K.B. 766, decided to the contrary,
but it is to be noted that the Court of Appeal held that the application
of the Apportionment Act, 1870, not having been raised in the County
Court, could not be discussed on appeal.

3 Woolf v. East Nigel Gold Mining Co., Ltd. (1906), 21 T.L.R. 660.

8 Ci. Foster v. Foster, {1916] 1 Ch. 532,

¢ 8. 148. It is a sufficient compliance with s. 128 if the annual
5§oounts show the directors’ fees and not the total amounte paid to
them.

8. 150.

¢ Cf. Barron v. Potier supra.
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They afterwards purported to act as directors on the
ground that the resignation was not in writing; the Arti-
cles providing that the office of director shall be #pso facto
vacated if notice be given in writing. The Court had
no difficulty in coming to the conclusion that their oral
resignation was effective.
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TABLE A (CLAUSES 64 10 66, AND 72)

DIRECTORS

64. The number of the directors and the names of the first
directors shall be dotermined in writing by a majority of the
subscribers of the Memorandum of Association.

65. The remuneration of the directors shall from time to
time be determined by the company in general meeting.

66. The qualification of a director shall be the holding of at
least, one¢ share in the company.

DISQUALIFICATION OF DIRECTORS
72. The office of direetor shall be vacated, if the director—

(a) Ceases to be a director by virtue of x. 141 of the Act;
or

{b) without the consent of the company in general meet-
ing holds any other office of profit under the com-
pany except that of managing director or manager ;
or

{¢) becomes bankrupt; or

(d) becomes prohibited from being a director by reason
of any order made under ss. 217 or 275 of the Act;
or

(e) is found lunatic or becomes of unsound mind ; or

(f) resigns his office by notice in writing to the company ;
or

(9) is divectly or indirectly interested in any contract with
the company or participates in the profits of any
contract with the company.

Provided, however, that a director shall not vacate his office
by reason of his being a member of any corporation which
has entered into contracts with or done any work for the com-
pany if he shall have declared the nature of his interest in
manner required by s. 149 of the Act, but the director shall
not vote in respect of any such contract or work or any matter
arising thereout, and if he does so vote his vote shall not be
counted.
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(D) THE LIABILITY OF THE DIRECTOR

As the preceding sections of this chapter go to show,
the directors manage the affairs of the company subject
to the criticism and supervision of the shareholders. The
Board. therefore, always acts under a sense of responsi-
bility. Both in the annual report and on other occasions
they have to give an account of their stewardship. and
this implies that in all their dealings they will have to
bear in mind the possible disapproval of the shareholders.
Members always have the right to dismiss directors who
have eamed their disapproval and elect others in their
stead. But it can hardly be contended that this is a prac-
tical check on improvident courses. Such considerations
will weigh, no doubt, with the ordinary upright business
man. But where the self-willed are concerned the remedy
may well be worse than the disease. For the directors
know the business, the shareholders can only criticise.
And a change of directors may well convert a small profit
into a substantial loss. The control therefore of the share-
holders is, from the practical point of view, a poor check
upon the grosser forms of mismanagement.

But if a director of a reckless disposition goes unde-
terred by the thought of a possible loss of emoluments and
prestige, he will not so readily incur the more unpleasant
consequences of breaking the law. He may be uncertain
a8 to exactly where legal liability begins, but he would
prefer to stop somewhat short of it. How then is his legal
liability to the shareholders to be defined ?

Such terms as Agent, Partner, or Trustee readily sug-
gest themselves in this connection. But Jessel, M.R., the
outstanding figure in the Chancery Courts during the latter
part of the nineteenth century when our Company Law
was taking shape, deprecated the use of all such terms.
He protested? that the position of a director was not
truly comparable to that of a trustee of a settlement.

1 Cf. Marzetti’'s Case below,
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Though, he said, ‘it does not much matter what you call
them, so long as you understand what their true position
is, which is that they are really commercial men managing
a trading concern for the benefit of themselves and of all
the other shareholders in it."? This has remained the
position except possibly that the Courts to-day might
reverse the order and stress rather the benefit of the
shareholders.?

Errors of Judgment. Clearly, then, a director will not
be liable for pursuing a policy that afterwards proves to
be mistaken. Humanum est errare, and the law hath
regard to human infirmities. To make him liable, that
is to say, to compel him to make good to the company
the loss which it has suffered through him, it is necessary
to show something more than a mere error of judgment. It
must be shown that in some way he has fallen short of
the standard the law expects of him. A positive breach
of duty must be brought home to him.

What is Expected of a Director. ‘‘ It has sometimes been
said that directors are trustees. 1f this means no more
than that directors in the performance of their duties
stand in a fiduciary relationship to the company, the
statement is true enough. But if the statement is meant
to be an indication, by way of analogy, of what those
duties are, it appears to me to be wholly misleading. I
can see but little resemblance between the duties of a
director and the duties of a trustee of a will or of a
marriage settlement. It is, indeed, impossible to describe
the duty of directors in general terms, whether by way
of analogy or otherwise. The position of a director of a
company carrying on a small retail business is very
different from that of a director of a railway company.
The duties of a bank director may differ widely from those
of an insurance director, and the duties of a director of

1 In re Forest of Dean Coal Mining Co. (1878), 10 Ch.D. 450, 453.

' See by way of contrast the language of Romer, J., in Victors, Ltd.
v. Lingard, [1927] 1 Ch. 323.
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one insurance company may differ from those of & direc-
tor of another. In one company, for instance, matters
may normally be attended to by the manager or other
members of the staff that in another company are
attended to by the directors themselves. The larger the
business carried on by the company the more numerous,
and the more important, the matters that must of neces-
sity be left to the managers, the accountants, and the
rest of the stafi. The manner in which the work of the
company is to be distributed between the board of direc-
tors and the staff is, in truth, a business matter to be
decided on business lines. To use the words of Lord
Macnaghten in Dovey v. Cory:! *1 do not think it desir-
able for any tribunal to do that which Parliament has
abstained from doing— that is, to formulate precise rules
for the guidance or embarrassment of business men in
the conduct of business affairs. There never has been,
and I think there never will be, much difficulty in dealing
with any particular case on its own facts and circum-
stances; and, speaking for myself, I rather doubt the
wisdom of attempting to do more.’

Honesty. “In order, therefore, to ascertain the duties
that a person appointed to the Board of an established
company undertakes to perform, it is necessary to con-
sider not only the nature of the company’s business, but
also the manner in which the work of the company is, in
fact, distributed between the directors and the other
officials of the company, provided always that this dis-
tribution is a reasonable one in the circumstances, and is
not inconsistent with any express provisions of the Arti-
cles of Association. In discharging the duties of his posi-
tion thus ascertained a director must, of course, act honestly ;
but he must also exercise some degree of both skill and dili-
gence. To the question of what is the particular degree of
skill and diligence required of him, the authorities do not,
I think, give any very clear answer. It has been laid

1 [1901] A.C. 477, 488.
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down that so long as a director acts honestly he cannot
be made responsible in damages unless guilty of gross or
culpable negligence in a business sense. But as pointed
out by Neville, J., in In re Brazilian Rubber Plantations
and FEstates, Ltd.! one cannot say whether a man has
been guilty of negligence, gross or otherwise, unless one
can determine what is the extent of the duty which he
is alleged to have neglected. For myself, I confess to
feeling some difficulty in understanding the difference be-
tween negligence and gross negligence, . . . . The carc that
he is bound to take has heen described by Neville, J., in
the case referred to above, as “reasonable carc’ to be
measured by the care an ordinary man might be expected
to take in the circumstances on his own behalf. In saying
this, Neville, J.. was only following what was laid down
in Overend and Gurney Co. v. (7ibb* as being the proper
test to apply, namely: ‘Whether or not the directors
exceeded the powers entrusted to them. or whether if they
did not so exceed their powers they were cognisant of
circumstances of such a character, so plain, so manifest,
and so simple of appreciation, that no men with any
ordinary degree of prudence, acting on their own behalf,
would have entered into such a transaction as they en-
tered into !’

Reasonable Skill and Care. ‘ There are, in addition, one
or two other general propositions that seem to be wurranted
by the reported cases: (1) A director need not exhibit in the
performance of his duties a greater degree of skill than may be
reasonably ex pected from a person of his knowledge and exper-
ience. A director of a life insurance company, for instance,
does not guarantee that he has the skill of an actuary or of
a physician. In the words of Lindley, M.R.: ' If directors
act within their powers, if they act with such care as is
reasonably to be expected from them, having regard to
their knowledge and experience, and if they act honestly

1 [1911] 1 Ch. 425, 437.
2 (1872), L.R. 5 H.L. 480, 486.
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for the benefit of the company they represent, they dis-
charge both their equitable as well as their legal duty to
the company’; see Lagunas Nitrate Co. v. Lagunas
Syndicate.! It is perhaps only another way of stating the
same proposition to say that directors are not linble for
mere errors of judgment. (2) A director is not bound to
give continuous attention to the affairs of his company. His
duties are of an intermittent nature to be performed at
periodical Board meetings, and at meetings of any com-
mittee of the Board upon which he happens to be placed.
He s not, however, bound to attend all such meetings, though
he ought to attend whenever, in the circumstances, he is
reasonably able to do so.* (3) In respect of all duties that.
having regard to the exigencies of business, and the Arti-
cles of Association, may properly be left to some other
official, a director, vs in the absence of grounds for suspicion,
Justified in trusting that official to perform such duties
honestly. In the judgment of the Court of Appeal in In re
National Bank of Wales, Ltd.® the following passage occurs
in relation to a director who had been deceived by the
manager and managing director, as to matters within
their own particular sphere of activity : *Was it his duty
to test the accuracy or completeness of what he was told
by the general manager and the managing director? This
is a question on which opinions may differ, but we are
not prepared to say that he failed in his legal duty. Busi-
ness cannot be carried on upon principles of distrust.
Men in responsible positions must be trusted by those
above them, as well as by those below them, until there
is reason to distrust them.” . . . . I agree with what was
said by Sir George Jessel in Hallmark’s Caset and by
Chitty, J., in In re Denham & Co. 5 that directors are not

1 [1899] 2 Ch. 392, 435.

* If a diroctor in unable to attend Board meotings with any regu-
larity it is always open to him (subject to tho approval of his co-direc-
tors) to appoint someone to take his place. This substitute is known as
an alternate director.

2 [1899) 2 Ch. 629, 673.

¢ (1878), 9 Ch.D. 329. & (1883), 25 Ch.D. 762.
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bound to examine entries in the company's hooks. It
was the duty of the general manager and (possibly) of the
chairman to go carefully through the returns from the
branches, and to bring before the Board any matter
requiring their consideration; but the respondent was not,
in my opinion, guilty of negligence in not examining
them for himself, notwithstanding that they were laid
on the table of the Board for reference.” (Bevan’'s Case. In
re City Equitable Fire Insurance Co., [1925] Ch. 407,
C.A. 426-430.)

Signing Cheques. Before any director signs a cheque or
parts with a choque signed by him he should satisfy him-
self that a resolution has been passed by the Board, or
committee of the Board (as the case may be), authorising
the signature of the cheque; and where a cheque has to
be signed between meetings, he should obtain the con-
firmation of the Board subsequently to his signature.

The authority given by the Board or committee should
not be for the signing of numerous cheques to an aggre-
gate amount, but a proper list of the individual cheques,
mentioning the payee and the amount of each, should be
read out at the Board or committee and subsequently
transcribed into the minutes of the meeting. If this pro-
cedure is adopted improper payments are the more
readily detected.! A director who signs a cheque that
appears to be drawn for a legitimate purpose is not
responsible for seeing that the money is in fact required
for that purpose, or that it is subsequently applied for
that purpose, assuming, of course, that the cheque comes
before him for signature in the regular way having regard
to the usual practice of the company. If this were not
8o, the business of a large company could not be carried
on. In the case of an insurance company, for instance,
the cheques to be signed at the Board meeting would
often include cheques in payment of insurance claims.
If a claim appears to have been examined into and passed

1_Ibid., pp. 450-460.
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by the manager or other proper official for the purpose,
& director who signs the necessary cheque in payment of
the claim (the cheque being brought before him in the
customary way) cannot be expected to investigate the
whole matter over again, for the purpose of satisfying
himself that the claim is well founded. A director must,
of necessity, trust to the officials of the company to per-
form properly and honestly the duties allocated to those
officials. In many large companies—it was so in the case
of the City Equitable—it is the duty of the manager to
pay the salaries and wages of the staff. For that purpose
cheques are drawn by the directors in his favour, the
exact amounts required being calculated by him. So long
as there is nothing suspicious about the amount, the
directors are justified in trusting him to calculate it cor-
rectly, and to use the proceeds of the cheque for the
purpose for which it was drawn.?

Care of the Company's Investments. It is the duty
of each director to see that the company’s moneys are
from time to time in a proper state of investment, except
in so far as the company’s Articles of Association may
justify him in delegating that duty to others.?

It could not reasonably be expected of such a director
that he should keep himself acquainted at all times with
the details of the company’s investments. Speaking gener-
ally, he would be justified in trusting to the finance com-
mittee to perform properly the duties delegated to them.
But the duty of making a report to the company in
general meeting as to the state of the company’s affairs
and the amount recommended to be paid in dividend is
the duty of the Board of directors as a whole. For the
purpose of enabling them to make such report it is essen-
tial that there should be prepared for their use and
information a complete list of the company’s assets,
though the task of checking the book values of the
respective securities may be delegated to & committee by

1 Ibid., pp. 452-3. 2 p. 467,
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the Board.! They are not justified in relying for the values
of such assets on the assurances of the chairman, however
distinguished or honourable, or on the expressions of
belief of an auditor. however trustworthy or competent.?

It is not the duty of a director of a company in a large
way of business to see in person to the safe custody of
securities. That is one of the matters which the directors
must almost of necessity leave to some official who is at
the office daily. such as the manager. accountant, or
secretary.’

Liability for Misapplication of Company’s Moneys.
Where the money of the company has been misapplied,
an innocent co-director may be personally liable to make
good the loss.

The promoter of a company conspired with one of the
directors to rig the market for the company’s shares.
Subsequently the Board passed two cheques to the promoter
ostensibly for preliminary expenses, but really in respect of
his fraudulent Stock Exchange transactions. Marzetti was
present at the Board when the cheques were passed, and
without inquiry joined in voting for the necessary resolution.
He was held liable to make good those sums to the company
on the liguidator's application.

“1 will give Mr. Marzetti the benefit of the statement of
counsel, and I said they need not put him into the box to
prove that he did not know about the rigging of the market.
He is an innocent man; he is a warehouseman in the city
and does not understand these things, and all he knew was
that somebody said at the Board, *We are to pay Colonel
Davison a cheque for preliminary expenses.” 1 give him the
benefit of all that. . . . I say a man who acts in this way
is liable if he has paid the money away wrongfully. Would
he in his own business as a warehouseman have paid away
£662 3s. without knowing what it was for? Could he be
heard to say in any Court of Justice that this is a defence,
when he pays away other people’s money without any
inquiry at all, and it turns out to have been paid wrong-
fully? But I go further, and say, if he had understood what
he ought to have understoed in his business as a director,
he would have inquired what the brokerage and commission

1 p. 471. 3 p. 474 3 p. 475.
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was for, and then he would have been told it was for
brokerage and commission, and the papers spoke for them-
selves. They would have shown that the sums in question
had been paid for a most improper purpose; that they
were paid after the registration of the company and were,
therefore, not preliminary expenses at all. We do not want
authority to show that Mr. Marzetti under these circum-
stances is liable.” (Per Jessel, M.R., in Marzetti’'s Case
approved in the Court of Appeal (1880), 42 L.T. 206.)
The directors of the City Equitable would have been so
liable but for a protecting clause in the Articles which the
law has now, since the Act of 1929, rendered inoperative
and void.!

Misfeasance Proceedingsthere a director has been
guilty of any misfeasance or breach of trust, on the
application of the Official Receiver or the liquidator in
the winding up, the Court may compel him by way of
compensation for the misapplication or misfeasance to
contribute such sum to the assets of the company as it
thinks just.z:]

Where, however, a director guilty of negligence or de-
fault has acted honestly and reasonably, and ought in all
the circumstances fairly to be excused, the Court has
power to relieve him.3

1 8. 152, which should be carefully noted.

* 8. 278.

3 8. 372. The Court may relieve even where the act complained of
was wholly ultra vires the company. See In re Claridge’s Patent Asphalte
Co, (10211 1 Ch. 543.



CHAPTER VII
THE ANNUAL AUDIT

(A) THE ACCOUNTS TO BE KEPT

The Annual Return. Every year a Return has to be made
in the form appended to the Act. This Return, which sets
forth what has happened to the share capital during the
year, along with the Balance Sheet, which gives the results
of the year’s trading, may be said to constitute an epitome
of the financial position of the company. This is filed
with the Registrar. With regard to the Return little calls
to be said; its general nature can best be gathered from
a study of the particulars which it contains.! With regard
to the Balance Sheet attention may be drawn to certain
improvements introduced as a result of the last Act.

1. The keeping of proper accounts is now obligatory.
The company must keep (at its registered office and open
to inspection by the directors) proper books of account
as to (a) receipts and expenditure, (b) sales and purchases,
(¢) assets and liabilities.2

If a company is wound up and it is found that proper
accounts have not been kept for the preceding two years,
the directors and other officers may be liable to fine or
imprisonment.3

2. The directors must prepare a Profit and Loss Account.
This must be done in the first instance not later than
eighteen months¢ after incorporation, and thenceforth
once in every calendar year.

There must also be laid before the company in general

1 The form will be found on page 141 below.
$ 8. 122. What are proper books of account will depend upon the
bu.siness in which the company is engeged. See further s. 274 (2).
8. 274.
¢ In proper circumstances the Board of Trade can extend the period
to two years.

138
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meeting! a Balance Sheet as at the date to which the
Profit and Loss Account is made up. Attached to the
Balance Sheet must be a directors’ report with respect
to the state of the company’s affairs, the dividend recom-
mended, and the amount they propose to carry to reserve.

3. In the drawing up of the Balance Sheet certain speci-
fied particulars must be included.?

(i) A summary of the authorised share capital, the
issued share capital, and the liabilities and assets (with
some indication as to how the figures are arrived at).

Care must be taken to distinguish the Fixed and
Floating Assets.

(ii) Preliminary expenses.

(i) Expenses incurred in connection with any issue
of shares or debentures.

(iv) Goodwill, patents, and trade-marks.

(v) Liabilities secured on the assets of the company.

(vi) Loans to Directors or officers.

4. In the case of a Holding Company 4 that is to say,
a company holding directly or through a nominee over
50 per cent of another company’s issued share capital or
voting power, or appointing a majority of the directors,
the aggregate amounts of such assets (i.e. (a) shares in
or (b) money owed by the subsidiary company) and -
liabilities (i.e. amounts owing to the subsidiary) must be
shown separately. There must also be a statement
attached showing how the profits and losses of the sub-
gidiary have been dealt with, though the actual amount
need not be specified.

1 It must be circulated to members at least seven days before the
me'etsmg2 3Evex'y member is entitled to a copy free of charge. (8. 130.)

* Bees. 124. The list here given is not exhaustive, and the particulars
are not all taken from this section. Further statutory requirements

will be found in ss. 44, 45, 46, 47, 54, 75, 128.
¢ See sa. 125-7.
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TABLE A (CLAUSES 97 1o 102)

ACCOUNTS

97. The directors shall cause proper books of account to be
kept with respect to—

All sums of money received and expended by the com-
pany and the matters in respect of which the receipt and
expenditure takes place:

All gales and purchases of goods by the company; and

The assets and liabilities of the company.

08. The books of account shall be kept at the registered
office of the company, or at such other place or places as the
directors think fit, and shall always be open to the inspection
of the directors.

99. The directors shall from time to time determine whether
and to what extent and at what times and places and under
what conditions or regulations the accounts and books of the
company or any of them shall be open to the inspection of
members not being directors, and no member (not being a
director) shall have any right of inspecting any account or
book or document of the company except as conferred by
statute or authorised by the directors or by the company in
general meeting.

100. The directors shall from time to time in accordance
with s. 123 of the Act, cause to be prepared and to be laid
before the company in general meeting such profit and loss

. accounts, balance sheets, and reports as are referred to in
that section.

101. A copy of every balance sheet (including every docu-
ment required by law to be annexed thereto) which is to be
laid before the company in general meeting together with a
copy of the Auditors’ report shall not less than seven days
before the date of the meeting be sent to all persons entitled
to receive notices of general meetings of the company.

AUDIT

102. Auditors shall be appointed and their duties regulated
in accordance with ss. 132, 133, and 134 of the Act.
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SIXTH SCHEDULE

ForM oF AXNUAL RETURN oF A CompaNy Havineg
A SHARE CaAPITAL

Annual Return of the Company, Limited,
made up to the day of 19
(being the fourteenth day after the date of the first or only
ordinary general meeting in 19 ).

The address of the registered office of the Company ix as
follows—

Summary of Share Capital and Shares

shares of

Nominal Share Capital £ divided ] £ each.
into!? shares of

£ each.

Total number of shares taken upl! to the
day of 19

being the date of the return (which num-
ber must agree with the total shown in the
lizt as held by existing members).

Number of shares issued subject to payment
wholly in cash.

Number of shares issued as fully paid up
otherwise than in cash.

Number of shares issued as partly paid up to

the extent of per share otherwise
than in cash.
* Number of shares (if any)

issued at a discount.

Total amount of discount on the issue of £
shares which has not been written off at
the date of this Return.

1 Where there are shares of different kinds or amounts {e.g. Preference
and Ordinary or £1 and 1s.) state the number and nominal values
separately,

* Jf the shares are of different kinds, state them separately.

11—(2150)
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1 There has been called up on each of
shares.

1 There has been called up on each of
shares.

1 There has been called up on each of
shares.

2 Total amount of cally received, including
payments on application and allotment.

Total amount (if any) agreed to be con-
sidered as paid on shares which
have been issued as fully paid up other-
wise than in cash.

Total amount (if any) agreed to be considered £
ay paid on shares which have
been issued as partly paid up to the
extent of per share other-
wise than in cash.

Total amount of calls unpaid . . £

Total amount of the sums (if any) paid bv £
way of commission in respect of any
shares or debentures or allowed by way of
discount in respect of any debentures since
the date of the last Return.

Total number of shares forfeited .

Total amount paid (if any) onshares forfelted £

Total amount of shares for which share £
warrants to bearer are outstanding.

Total amount of share warrants to bearer Issued £
issued and surrendered respectively since  Surrendered £
the date of the last Return.

Number of shares comprised in each share
warrant to bearer.

Total amount of the indebtedness of the £
Company in respect of all mortgages and
charges of the kind which are required
(or, in the case of a Company registered in
Scotland, which, if the Company had
been registered in England, would be re-
quired) to be registered with the Registrar
of Companies under the Companies Act,

1929.

1 Where various amounts have been called, or there are shares of
different kinds, state them separately.

? Include what has been received on forfeited as well as on existing
shares.

W

[T L T ]
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Copy of last audited Balance Sheet of the Company

Nore. Except where the Company is (1) a “Private Com-
pany”’ within the meaning of s. 26 of the Companies Act, 1929,
or is (2) an Assurance Company which has complied with
the provisions of 8. 7 (4) of the Assurance Companies Act, 1809,
this Return must include a written copy, certified by a
Director or by the Manager or Secretary of the Company to
be a true copy, of the last balance sheet which has been
audited by the Company’s auditors (including every document
required by law to be annexed thereto) together with a copy
of the report of the auditors thereon (certified as aforesaid),
and if any such balance sheet is in a foreign language there
must also be annexed to it a translation thereof in Knglish
certified in the prescribed manner to be a correct translation.
If the said last balance sheet did not comply with the require-
ments of the law as in force at the date of the audit with re-
spect to the form of balance sheets there must be made such
additions to and corrections in the said copy as would have
been required to be made in the said balance sheet in order
to make it comply with the said requirements, and the fact
that the said copy has been so amended must be stated thereon.

Private Company
Certificates to be given by a Private Company.

A. “I certify that the Company has not since the date of
the last Annual Return issued any invitation to the public
to subscribe for any shares or debentures of the Company.”

(Signature)
(State whether Director or Secretary.)

B. Should the number of members of the Company exceed
fifty the following certificate is also required—

“1 certify that the excess of members of the Company
above fifty consists wholly of persons who are in the em-
ployment of the Company and/or of persons who, having
been formerly in the employment of the Company were
while in such employment, and have continued after the
determination of such employment to be, members of the
Company.”

(Signature)
(State whether Director or Secretary.)

11In the case of the first Annual Return strke out the words * last
Annusl Return” and substitute therefore the words ‘‘Incorporation
of the Company.”
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Nore. Banking companies must add a list of all their
places of business.

The Return must be signed at the end by a Director or by
the Manager or Secretary of the Company.

Delivered for filing by

Particulars of the ! Directors of the
Company, Limited, at the date of the Annual Return.

2The Any Nationality 30ther
present. former of ongin Usual business
Christian | Christian | Nation- (if other .1 L occupation
; residential | .
Name or | Name or ahty than the address if any. 1If
Names and | Namos and | present none state
Surname | Surname nationalhity) 80

!*“Director” includes any person who occupied the position of &
Director by whatever name called and any person in accordance with
whose directions or instructions the Directors of a Company are
accustomed to act.

! In the case of a Corporation its corporate name and registered or
principal office should be ghown.

3 In the case of an individual who has no business occupation but
holds any other directorship or directorships particulars of that director-
ship or of some one of those directorships must be entered.
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HOLDING COMPANIES’ ACCOUNTS

‘““In the development of joint-stock enterprise holding com-
yanies have come to occupy an increasingly important position.

his was recognised in the Compaaies Act of 1928, and in the
Consolidation Act passed in the following year. These were
the first legislative steps taken to ensure that the accounts of
holding companies should be made more informative and
intelligible than previously they had been. Certain defects
have come to light in the short time that the Act has been
in operation, and they are exposed in a revised edition of
Holding Companies and their Published Accounts, by Sir Gilbert
Garnsey (Gee & Co., 8 Kirby Street, E.C.1). A holding com-
pany’s function is to hold the shares and stock of one or
more companies with the object of controlling their operations.
They have come into existence chiefly to enable industry and
trade to be carried on in much larger units than were economi-
cally necessary in the nineteenth century. In that period the
volume of production was smaller and foreign competition
was less keen than to-day. Nowadays all the competition
that is required to keep industry efficient can be obtained from
foreign sources, and therefore internal competition becomes
a wasteful luxury when the energy expended upon it can be
put to better nse. Large units alone can afford to carry on
systematic research, and to apply the latest scientific principles
to production and distribution. The book deals briefly with
the thorny question of the organisation and management of
holding companies, but it is mainly concerned with their
accountancy problems.”

IMPORTANT DEFECTS

"“The first defect in the 1929 Act to which the author draws
attention arises out of the provisions relating to subsidiary
companies’ losses. The Company Law Amendment Com-
mittee expressed the opinion that ‘shareholders and others
concerned are entitled to know whether the dividends pro-
posed to be declared by the holding company are justified by
the results of the group as a whole.” Sir Gilbert, however,
points out that under the Act the actual amount of losses or
profits of subsidiaries need not, in fact, be given. Al that it
Is necessary to reveal is that subsidiary companies have made
profits or losses as the case may be. Thus, if three subsidiaries
made losses and a fourth made a profit, the shareholders
would be informed of those facts, but might not be told that
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the losses of the three companiea amounted to £1,000,000,
and the profits of the one subsidiary to only a tenth of that
sum. The directors of the holding company may elect to say
simply that the losses have been carried forward in the
accounts of the subsidiary companies, and have not been dealt
with in the accounts of the holding company, though the
losses may have brought the business to the verge of insol-
vency. Another defect of the Act is that no obligation rests
upon the holding company to refer to any accumulations of
profits or losses in previous years shown in subsidiary com-
panies’ Balance Sheets. Only current results need be taken
into account. Obviously, if past subsidiary losses really left
the parent company with an adverse balance, the absence of
any statement explaining this would seriously mislead both
the shareholders and the public.”

CASE FOR CONSOLIDATED ACCOUNTS

‘A remarkable omission from the Act is the absence of any
provision dealing with the subsidiary company of a subsidiary
—a sub-subsidiary. In a number of large enterprises sub-
subsidiary companies exist, and therefore the omission, as
Sir Gilbert Gamnsey points out, is important. Unscrupulous
company promoters and directors will obviously be tempted
to evade disclosure of unpleasant matters which should be
brought to the notice of shareholders by simply transferring
the inconvenient transaction to a sub-subsidiary, and where
such do not exist to form a sub-subsidiary for the express
purpose of avoiding the legal obligation which applies to sub-
sidiary companies’ accounts. These and many other interest-
ing points made in this valuable book point strongly to the
conclusion that the only way in which to make the accounts
of holding companies really intelligible and informative is to
put the companies under an obligation to publish a consoli-
dated Balance Sheet. Such a Balance Sheet should, of course,
bring in the figures of sub-subsidiaries. A striking illustration
of the points made in the book is given in an appendix, which
includes a draft Balance Sheet of a holding company such as
might be issued under present circumstances, and one amended
on the lines suggested in the book. In the first case a profit
balance of £479,000 is shown, while in the amended draft the
company is shown to have a loss of £21,877.” (The Times,
18th Oct., 1931.)
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(B) AUDITORS AND THEIR DUTIES

Meaning of Audit. Before the Balance Sheet is pre-
sented to the shareholders it has to be audited, and for
that purpose every year in annual general meeting audi-
tors are appointed. In considering what this audit in-
volves, it may not be out of place to recall that auditing
is something entirely different from accounting. The pre-
paration of the accounts is one thing; the checking of
them in the interests of the shareholders, auditing in the
true sense of the term, quite another. Accountants them-
selves are sometimes apt to blur the distinetion as the
following case well illustrates, but the law requires an
audit, and nothing less and nothing else will serve. Some
accountants were instructed to prepare the accounts of
a business for income tax purposes. Having done so they
sent in a bill “for the preparation of accounts and the
auditing of the books.” The owner of the business was,
in fact, being robbed by her son who was managing the
business, and she was eventually made bankrupt. The
son was duly convicted ; whereupon the trustee in bank-
ruptey sought to make the accountants liable for the
benefit of the creditors. The Court found in their favour;
they were not in the circumstances negligent in having
failed to discover the frauds; they were not guilty of
breach of contract. They had carried out what they had
been instructed to do, namely, accountancy work, not
auditing. ‘*An auditor who was instructed to make a full
audit of a business was responsible not only for getting
out such accounts as the books, when properly made,
appeared to show, but also for ascertaining the true posi-
tion of the business whether disclosed properly by the
books or not.” ! If an accountant is called in to prepare
the year's accounts he is responsible alone to the direc-
tors who appointed him, and, as in any other contract

1 Apfel's Trustee v. Annan, Dexter & Co. per Astbury, J. (unreported).

The Accountant (1926), LXXV, 688, 693. See also In re Fulton & Co.,
{1832] N.I. 35, below p. 156.
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for services, must carry out their instructions. If he is
appointed auditor for the year, although much of the
actual work may be the same, he is responsible to the
shareholders, and his audit serves as a check upon the
directors.

Who may be Appointed Auditor. A person cannot be
appointed auditor unless he has been nominated, and
fourteen days’ notice of such nomination given before the
annual general meeting.! An auditor must be appointed
at such meeting, and failing appointment the Board of
Trade has power to appoint.? The company can appoint
any one they choose other than (1) an officer or director
of the company, (2) a person in the employment of, or in
partnership with an officer of the company.? (3) & body
corporate.

His Statutory Duties. The statutory duties of auditors
fall under two heads. (1) They must audit the accounts.
(2) They must make a report to the shareholders. This
report must state (a) whether they have obtained all the
information and explanations they have required, and
(b) whether, in their opinion, the Balance Sheet is properly
drawn up so as to exhibit a true and correct view of the
state of the company’s affairs.? They must use reasonable
care and skill before they believe what they certify to be
true;® and if they are not satisfied with the explanations
given, or think it proper that further information should
be given to the shareholders, it becomes their duty to
qualify their report. They have a statutory right to be
present when the accounts are laid before the company,
and to make any statement or explanation they desire
with respect to them.?

Standard of Care Required of an Auditor. Negligence
in the performance of their duties may involve them in

! Exeept in the case of a retiring auditor. 2 8. 132
2 This does not apply to private companies. 4 8. 133
5 8. 134,

¢ London and General Bank (No. 2), [1895] 2 Ch. 873 below.
7 8. 134 (3), which is new,
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heavy liability. Instances will be found in the cases cited
below. Along with other officers of the company they are
liable to misfeasance proceedings. It becomes therefore
necessary to consider what standard of care and skill they
must bring to bear on their work. The question has been
very fully discussed in a number of cases, and it almost
invariably arises in this way. A serious fraud has been
cunningly perpetrated on the company; when at last it
comes to light the aggrieved persons not unnaturally want
to blame some one, and, as naturally, the auditors are
among the first to come to mind. Why did not the audi-
tors detect it? The question of law, however, is Ought
they to have detected it ?

The following passages from the judgment of Lindley,
L.J., in the London and General Bank Case are always
quoted in this connection.

His business is to ascertain and state the true financial
position of the company at the time of the audit; and his
duty is confined to that. But then comes the question:
How is he to ascertain that position? The answer is: By
examining the books of the company. But he does not dis-
charge his duty by doing this without inquiry, and without
taking any trouble to see that the books themselves show
the company’s true position. He must take reasonable care
to ascertain that they do so. Unless he does this his audit
would be worse than an idle farce. Assuming the books to
be so kept as to show the true position of a company, the
auditor has to frame a Balance Sheet showing that position
according to the books, and to certify that the Balance
Sheet presented is correct in that sense. But his first duty
is to examine the books not merely for the purpose of
ascertaining what they do show, but also for the purpose of
satisfying himself that they show the true financial posi-
tion of the company. This is quite in accordance with
the decision of Stirling, J., in Leeds Estate Building and
Investment Co. v. Shepherd (36 Ch.D. 802). An auditor,
however, is not bound to do more than exercise reasonable
care and skill in making inquiries and investigations. He
is not an insurer; he does not guarantee that the books
do correctly show the true position of the company’s affairs:
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he does not even guarantee that his Balance Sheet is accur-
ate according to the books of the company. If he did, he
would be responsible for error on his part, even if he were
himself deceived without any want of reasonable care on
his part, say, by the fraudulent concealment of a book from
him. His obligation is not so onerous as this.

Such I take to be the duty of the auditor: he must be
honest, i.e. he must not certify what he does not believe to
be true, and he must take reasonable care and skill before
he believes that what he certifies is true. What is reason-
able care in any particular case must depend upon the cir-
cumstances of that case. Where there is nothing to excite
suspicion, very little inquiry will be reasonably sufficient,
and in practice, I believe, business men select a few cases
at haphazard, see that they are right, and assume that
others like them are correct also. Where suspicion is
aroused more care is obviously necessary; but, still, an
auditor is not bound to exercise more than reasonable care
and skill, even in a case of suspicion, and he is perfectly
justified in acting on the opinion of an expert where special
knowledge is required.

It is no part of an auditor’s duty to give advice either to
directors or shareholders as to what they ought to do. An
auditor has nothing to do with the prudence or imprudence
of making loans with or without security. It is nothing to
him whether the business of the company is being con-
ducted prudently or imprudently, profitably or unprofitably.
It is nothing to him whether dividends are properly or
improperly declared, provided he discharges his duty to the
shareholders. ([1895] 2 Ch. pp. 682-3.)

The auditor must acquaint himself with the relevant
provisions of the Articles of Association and of the Com-
panies Act.!

The following cases illustrate the standard of care re-
quired of auditors in making their annual audit and
report.

Verification. From 1870 to the winding up in 1882 the
company (for making advances on security) never made a

! I'nre Republic of Bolivia Exploration Syndicate,[1914] 1 Ch. 139. (The
auditors had passed certain pasyments not authorised by Table A. In
the circumstances they were excused but, the audit boing unsatisfac-
tory, were derprived of their costs.)
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profit—except for the year 1876 when a small profit of less
than 5 per cent was earned. The Articles provided that
when the company paid a dividend of 5 per cent the direc-
tors should receive 10s. for each weekly attendance, and a
further 2s. 6d. in respect of every additional 1 per cent.
Every year a dividend of between 5 and 10 per cent
way paid. The auditor wrote to the directors in 1871, say-
ing, “Of course it would have been better if the parties
had agreed to divide nothing for a few years until a good
accumulation had taken place, but a dividend was no doubt
a necessity ' ; but every vear he certified the accounts as
correct : [ certify that 1 have examined the above
accounts and find them to be a true copy of those shown
in the books of the company.” The liquidator sued the
directors in damages for the benefit of the creditors making
the aunditor a defendant as well, the first time, apparently,
an auditor being xo joined. The Court held him liable! to
the extent of the dividends, directors’ fees, and bonuses
wrongfully declared and paid, the payment being the
natural and immediate consequence of his breach of duty.
It was the duty of the auditor in auditing the accounts
not to confine himself to verifying the arithmetical accuracy
of the Balance Sheet, but to inquire into its substantial
accuracy and to ascertain that it was properly drawn up
80 as to contain a true and correct representation of the
state of the company's affairs. (Leeds Estate, Building and
Investment Co. v. Shepherd (1887), 36 Ch.D. 787.)
Warning. The auditors warned the directors of the in-
sufficiency of the securities in which the capital of the com-
pany was invested. They also, in one year, added: “We
cannot conclude without expressing our opinion unhesita-
tingly that no dividend should be paid this year.” This
sentence, however, Jabez Balfour, the chairman of the com-
pany, induced them to strike out. The only warning they
gave the shareholders was in this form: “We certify that
it (the Balance Sheet) is a correct summary of the accounts
therein recorded. The value of the assets as shown in the
Balance Sheet is dependent upon realization.” The Court
of Appeal, affirming Vaughan Williams, J., held them liable.
¢ Possibly he {the auditor] did not realise the extent of
his duty to the shareholders as distinguished from the
directors, and he, unfortunately, consented to leave the
chairman to explain the true state of the company to the

1 Bxcept so far as he was protected by the Statute of Limitatious.
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shareholders instead of doing so himself.” (In re London and
General Bank, No. 2, [1895] 2 Ch. 673 (".A. per Lindley,
LJ., 686.)

Extent of Investigations: (i) Taking Stock. For several
years frauds were committed by the manager who, in order
to bolster up the company and make it appear flourishing
when it was the reverse, deliberately exaggerated both the
quantities and values of the cotton and yarn in the com-
pany’s mills, The auditors failed to detect these over-
valuations, and Vaughan Williams, J., held them liable,
“Now it is plain to me that if the auditors had added to the
stock-in-trade at the beginning of any year the purchases
of raw material in that year and had deducted therefrom
the sales, they must have seen that the statement of the
stock-in-trade at the end of the year was so remarkable as
to call for explanation, and they called for none. It ix said
that it is no part of the duty of an auditor to take stock.
I agree it is not; but when it is said that it is no part of
his duty to test the accuracy of the manager’s certificate
by a comparison of the figures in the books that require
auditing, I cannot agree. | think, therefore, that 1 must
hold the auditors liable for the preference dividends which
have been paid.”

But the Court of Appeal reversed his decision. * An audi-
tor is not bound to be a detective. . . . He is a watch-dog
but not a bloodhound. He is justified in believing tried
servants of the company. He is entitled to assume that
they are honest, and to rely upon their representations
provided he takes reasonable carc. If there is anything
calculated to excitc suspicion he should probe it to the
bottom ; but in the absence of anything of that kind he is
only bound to be reasonably cautious and careful.” (In re
Kingston Cotton Mill Co., Ltd. (No. 2), [1896] 1 Ch. 331,
350; [1896] 2 Ch. 279, 288, 289.)

But it is at least arguable that Vaughan Williams's, J.,
decision is to be preferred to that of the Court of Appeal,
more particularly in view of the decision in the following
case. ““ An auditor,” says Mr. de Paula, " would be running
considerable risks if he acted too literally upon this deci-
sion ” (i.e. of the Court of Appeal). ‘“In duty to his clients
and to himself an auditor in every case should investigate
the stock most carefully and apply thereto every reasonable
test.”’!

1 F. R. M. de Paula, Principles of Auditing (1930), pp. 203, 204.
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(ii) Personal Inspection of Securities. In the winding up
of the City Equitable Fire Insurance Co., Ltd., a shortage
of funds to the extent of over £1,200,000 was discovered.
The shortage was in the main due to the deliberate fraud of
one Bevan, a financier, whose integrity no one suspected, who
was at the same time chairman of the company and senior
partner in Ellis & Co., the company’s brokers. Bevan having
heon sentenced, it was scught to make the auditors as well
as the directors civilly liable, on the following grounds—

1. Large sums of money had been lent to the general
manager and left in the hands of Ellis & Co. These were
described in the Balance Sheet as ‘‘Loans at call or short
notice,” or “Cash at hand and in bank,” the auditors
having been misled and deceived. The Court held that even
if the misdescription did amount to negligence, it caused
no damage to the company. Had the money been included
under the heading ‘' Cash at bank and in hand and on other
accounts’’ the auditors would not have been open to criti-
cism, and the course of events would have been in no way
altered.

2. The auditors failed to detect Bevan's “ window-
dressing ”"—an operation consisting of the pretended pur-
chase by Ellis & Co. of Treasury Bills shortly before, and
a pretended resale of the Bills soon after, the close of the
financial year. The effect of the operation was to reduce to
comparatively insignificant proportions the sum shown to
be due from Ellis & Co. on Investment Account at that
date, e.g. for the year ending 28th February, 1919, there
appears among the company’s investments £200,000
Treasury Bills, and the debt of Ellis & Co. is brought in
at £51,423. In fact there was no such investment, and the
indebtedness should have been increased by £198,576.

The Court held there was no negligence in the auditors
failing to discover the fraud from an inspection of the com-
pany’s books, but had they insisted on a personal in-
spection ! of the Treasury Bills (and the various other secur-
ities) instead of accepting the broker’s certificate for them,
which in many cases were non-existent, they would have
discovered it.

An auditor is not ever justified in omitting to make per-
sonal inspection of securities that are in the custody of a per-
son or company with whom it is not proper that they should
be left. whenever such personal inspection is practicable.

! This omission was the third ground of negligence.
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A company’s stockbrokers, however respectable and
responsible they may be, are not proper persons to have
the custody of its securities except on such occasions
when for short periods securities must of necessity be left
with them; but immediately such necessity ceases the
securities should be lodged in the company’s strong-room
or in the bank, or placed in other proper and usual safe
keeping.

When an auditor discovers that the securities are not in
proper custody he must require the matter to be put right,
and failing compliance report to the shareholders, and thix
whether he make personal inspection or not.

Under this heading the auditors were negligent, but
Art. 150 exonerating officers of the company except in the
case of wilful neglect or default,! they were held not liable,
because throughout they had acted honestly and carefully
discharged what they conceived to be the whole of their
duty to the company.

“It appears that Mr. Lepine (the auditor) did discover
and ask for explanations which do him credit; for it must
be remembered that he had to overcome—if he was to
succeed in the task which it is now suggested he ought to
have succeeded in—the cunning of a dishonest chairman,
and he had to circumvent the ingenuity of the general
manager. . . . Mr. Lepine had therefore set before him a
task which must be a difficult one at any time, but one
about which, if he failed in it, there would only have been
recorded of him that he failed to do what would have been a
very signal achievement if he had succeeded.” (p.504.) “The
duty of an auditor is verification and not detection.” (p.
509.) (In re City Equitable Fire Insurance Co., Lid., [1925)
1 Ch. 407 C.A.)

Wilful Default. The auditor of a company in Northern
Ireland also acted as its accountant and registrar. He pre-
pared the company’s Balance Sheets, but made no report

! The definition of wilful default laid down by Romer, J., in this
case waa followed in. Inre Vickery, Vickery v. Stephens, {1931]1 Ch. 672.
For default to be wilful there must be either a consciousness of negli-
gence or breach of duty, or a recklessness in the performance of a duty.
But the matter is no longer of the same importance. “The question
of wilful default wes more troublesome. It would not trouble the
Court in future, because by the Companies Act, 1929, any Article
exempting directors from the consequences of negligence or wilful
default would be void. It would be contrary to public policy,” per
Scrutton, L.J., in Combined Pulp and Paper Mills, J4d. v. Oppenheimer
and Others, Times Newspaper, 28th July, 1932.
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as required by the Act.! Summarised Balance Sheets were,
however, sent by him to the Registrar bearing the words
“Audited Henry Jenkinson.”

The Court held that these acts and omissions constituted
“wilful acts or defaults,” and rendered him liable to make

good the sums paid away as preference dividend in conse-
quence. (In re Fulton & Co., [1932] N.I. 35.)

(Cy THE DIVIDEND

How Profits are Arrived At. So far as the shareholder
is concerned his main interest in the yearly accounts ia
to see whether or not they show a profit, and if so, how
much, because the dividend payable and indirectly the
market value of his shares will depend upon it. Needless
to say, the profit will be a deceptive one unless it is arrived
at on sound commercial principles. It is, therefore, of
the utmost importance to ascertain on what principles
profits are to be arrived at. The matter is of even greater
moment from the point of view of the directors and officers
of the company, because a wrongful declaration of divi-
dend may involve them in the most serious liability, and
possibly even in the penalties of the criminal law.

It must be admitted at the very outset that a curious
discrepancy exists between sound commercial principles
and the bare requirements of the law. The law lags behind
the best accounting practice; in some circumstances a
declaration of dividend that on ordinary accounting prin-
ciples would be regarded as improper would not in law
be wrongful. For example, assume that the Eastern
Steam Packet Co. has just bought the 8.S. “Neuchatel.”
She cost £30,000, and though good for ten years will at
the end of that time have to be broken up. There is,
therefore, roughly an annual depreciation or wasting of
capital to the extent of £3,000. The company need not,
in law, make any allowance for this before declaring a
dividend. In other words, £3,000 of the takings, which on
sound principles of business should go to the replacement

1 See above p. 149.
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of capital, may be distributed as dividend. The law,
however, is punctilious in another direction. If at the
end of the year, say, the stocks of whisky for the con-
sumption of passengers in the ship’s bar have been
depleted to the extent of £300. that must be replaced.
The position is curious, but it should be added, as will
soon be evident, that the law does nothing to discourage
the very strictest methods of accounting in arriving at
the year’s profits.

It is necessary to consider in detail the rules that have
been laid down governing the matter.

The basic principle is this: Dividends should only be
paid out of profits. They must never be paid out of
capital.

This principle? admits of no qualification or exception?
whatsoever. The only difficulty it presents is that of
definition of terms. What do we mean by capital? What
i« meant by Profits?

“Profits mean the profits arising from the carrying on
of the company’s business—in other words, the credit
balance in each yecar’s Profit and Loss Account.”?

With regard to capital a distinction has to be drawn
between Fixed and Circulating capital. In the above
example the ships themselves constitute the Kastern Steam

! “The law is much more accurately exprossed by saying that divi-
dends cannot be paid out of ecapital, than by saying that they can only
bo paid out of profits. The last expression leads to the inference that
the capital must always be kept up and be reprosented by assets which,
if sold, would produce 1t; and this is nmore than is required by law.
Perhaps the shortest way of expressing the distinetion which 1 am
endeavouring to explain, is to say that hixed capital may be sunk and
lost, and vet that the excess of current receipts over current payments
may be divided, but that floating or circulating capital must be kept
up, #s otherwise it will enter into and form part of such excess, in which
caso to divide such excess without deducting the capital which forms
part of it will be contrary to law.” (Per Lindley, L.J., in Verner v.
General and Commercial Investinent Trust, [1894] 2 Ch. 239, 266, 2Q7.)

2 The provisions of 8. 54 constitute only an dpparent exception.
The Board of Trade may authorise, for & very limited period, the pay-
ment out of capital of what is in effect and name interest, at the rate of
4 per cent, on shares issued for raising money for the construction of
buildings or plant.

® Evling v. Israel and Oppenheimer Ltd., [1918] 1 Ch. 101, 109.

12~—(3150)
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Packet Company’s fixed capital, while the food and drinks
consumed by the passengers are circulating capital.

“The distinction between ‘fixed’ capital and ‘circula-
ting’ capital is not to be found in any of the Companies
Acts; it appears to have first found its way into the Law
Reports in Lee v. Neuchatel Asphalte Co. (1889), 41 Ch.D. 1,
where Lindley, L.J., in his judgment, adopted the expres-
sion which had been used by Sir Horace Davey in argu-
ment, derived from writers on political economy. It is
necessary to consider the sense in which the expressions
‘fixed capital’ and ‘circulating capital’ were used in
that case, and in Verner's Case, [1894] 2 Ch. 239. What
is fixed capital? That which a company retains in the
shape of assets upon which the subscribed capital has
been expended, and which assets cither themselves pro-
duce income, independent of any further action by the
company, or being retained by the company are made use
of to produce income or gain profits. A trust company
formed to acquire and hold stocks, shares, and securities,
and from time to time to divide the dividends and income
arising therefrom, is an instance of the former. A manu-
facturing company acquiring or erecting works with
machinery and plant is an instance of the latter. In these
cases, the capital is fixed in the sense of being invested
in assets intended to be retained by the company more
or less permancntly and used in producing an income.
What is circulating capital? It is a portion of the sub-
scribed capital of the company intended to be used by
being temporarily parted with and circulated in business,
in the form of money, goods, or other assets, and which,
or the proceeds of which, are intended to return to the
company with an increment, and are intended to be used
again and again, and to always return with some accre-
tion. Thus the capital with which a trader buys goods
circulates; he parts with it, and with the goods bought
by it, intending to receive it back again with profit arising
from the resale of the goods. A banker lending money to
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& customer parts with his money, and thus circulates it,
hoping and intending to receive it back with interest.
He retains, more or less permanently, bank premises in
which the money invested becomes fixed capital. 1t must
not, however, be assumed that the division into which
capital thus falls is permanent. The language is merely
used to describe the purpose to which it is for the time
being appropriated. This purpose may be changed as
often as considered desirable, and as the constitution of
the bank may allow. Thus bank premises may be sold,
and conversely the money used as circulating capital may
be expended in acquiring bank premises. The terms
‘fixed” and ‘circulating’ are mecrely terms convenient
for describing the purpose to which the capital is for the
time being devoted when considering its position in
respect to the profits available for dividend. Thus, when
circulating capital is expended in buying goods which are
sold at a profit, or in buying raw materials from which
goods are manufactured and sold at a profit, the amount
so expended must be charged against, or deducted from,
receipts before the amount of any profits can be arrived
at. This is quite a truism, but it is necessary to bear it
in mind when you are considering what part of current
receipts are available for division as profit.”’!

Thus, the Balance Sheet for 31st Decoember, 1910, showed
a loss of £19,028 5s. 4d., comprising a sum of £10,601 16s,
7d., representing depreciation on buildings, machinery, and
plant. This depreciation fund was increased to £13,702 15s.
7d. by 31st July, 1911.

At a board meeting on 12th July, 1911, it was resolved
that, having regard to the various bore-holes that had been
made, and the amount of knowledge that had been acquired
of the brine and salt land, it was desirable to revalue the
land, and two directors were deputed to make the valuation.

On revaluation, which was approved in general meeting,
the value of the land was increased in the Balance Sheet for
3lst July, 1911, by £20,642 2s. 8d. On the other side of

1 Ammonia Soda Co., Ltd. v. Chamberlain, [1918] | Ch. 266, 286-8.
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the account thix additional value appeared under the head-
ing of “Reserve Account,”” and from it were deducted the
above debit to Profit and Loss Account (£19,028 5s. 4d.),
leaving, after sundry additions and subtractions, a balance
to Reserve Account of £4,091 4s. 5d.

In the following year (on 30th September, 1912) dividends
were paid out of the profits shown in the Profit and Loss
Account for the year. It was sought to recover these from
the directors as dividends paid out of capital.

The claim failed. A company is not prohibited from dis-
tributing the clear nct profit of the year’s trading because
its paid up capital is not intact, or because it has not made
good all trading losses incurred in previous years.

There is no rule of law which forbids & company setting
off an appreciation in the value of its capital assets, as
ascertained by a bona fide valuation against losses in Revenue
Account. (Ammonia Soda Co., Ltd. v. Chamberlain, [1918]
1 Ch. 266, C.A )1

The amount by which capital assets, as a whole,? have
appreciated may be distributed as dividend.

Thus, the undertakings in Germany of the Imperial Con-
tinental Gas Association were taken from them during the
War by the German Government, who subsequently, under
the Treaty of Peace, paid compensation. The German
undertakings stood in the books of the Association, after
writing off depreciation, at £4,397,400. The Association
received by way of compensation £5,864,594, viz. a profit
of £1,467,194. Of this sum the directors proposed (a) to
appropriate £1,228,495 towards writing down various assets
of the Association, and (b) to distribute the balance of
£238,6U8 as dividend. To this distribution the plaintiff
objected and challenged its legality. The Court, however,
allowed it. “It cannot be disputed that there has been a
total appreciation of capital assets by at least the sum in
question. It is not denied by the plaintiff that if the pro-
posed distribution be made every penny of the paid up
capital of the Association will still remain intact.” (Cross
v. Imperial Continental Gas Association, [1923] 2 Ch. 5563.)

! See alao Lawrence v. West Somerset Mincral Railway Co., [1918]
2 Ch. 250.

* A profit resulting from paying off debentures at less than par can-
not be distributed if there has been a corresponding depreciation in

the value of the capital assets of the company (Wall v. London and
Provincial Trust, [1920] 2 Ch. 582.)
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Profits need not, unless the Articles otherwise provide,
be distributed as dividend. They may be carried to
reserve or capitalised. Once capitalised they are no
longer available for dividend. But so long as they are
held in reserve, no matter under what name or heading,
they may be distributed.? The test is: Has the company
finally and irrevocably capitalised the profits so as to
disentitle itself from cver afterwards dealing with them

-as profita?

The company may, if it thinks fit, write back to Profit
Account so much of the depreciation written off goodwill
as has proved to have been in excess of proper require-
ments.

Up to and including 1906 the Balance Sheets of the com-
pany contained an item of £140,000 for goodwill. In 1906
£10,000 was written off the goodwill out of profits. That
process was continued from time to time until, in 1917,
the goodwill had been written down to £51,000. Meanwhile
a regerve fund of £50,000 had been built up out of profits,
and, out of the 1917 profits, £11,000 was added. The Good-
will Account was then eliminated from the Balance Sheet
for 1918 by writing it off against the Reserve Account,
that is, the goodwill disappeared from the assets side and
the reserve fund was reduced to £10,000. In 1920 the
reserve fund amounted to £25,000, and the balance of profits
brought forward from the previous year to £33,000. The
company capitalised the reserve fund and £15,000 of the
balance of profits by issuing 40,000 bonus ordinary shares
of £1 each. In 1921 and 1922 the company made a net loss,
and the debit balance to Profit and Loss Account at 31st
December, 1922, amounted to £20,504 16s. 6d. In 1923 the
company made a net profit of £13,430 8s. 8d. The prefer-
ence dividends for 1921, 1922, and 1923 were unpaid, and
the directors in their report for 1923, after pointing out that
£180,000, which might have been divided, had been re-
tained in the business by writing off the amount, £140,000,
at which the goodwill originally stood in the Balance Sheet,
and by the issue of 40,000 £1 bonus shares, recommended
that the three years’ dividend accrued on the preference
shares to 31st December, 1923, should be paid out of the

1 Cf. In re Hoare & Co., Litd., and Reduced, [1904] 2 Ch. 208,
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current year’s profits, and that the debit balance to Profit
and Loss Account as at 31st December, 1922, should be
carried to a Suspense Account and written off against a
reserve of £40,000 created by writing back to reserve £40,000
of the profits applies in the past in writing off goodwill.
Doubts being entertained of the legality of the proposed
payment, application was made to the Court for an injunc-
tion against the directors. The Court refused to interfere.
(Stapley v. Read Bros., Ltd., [1924] 2 Ch. 1.)

The company had since its incorporation built up a reserve
of £292,612 18s. 1d., made up as follows : premiums received
for leases, £48,737 18s. 1d.; premiums received on issue of
preference shares, £252,000; general reserve fund, £50,000,
these two last items being subject to a deduction of £58,125
in respect of dividends paid on the preference and A pre-
fercnce shares to 7th October, 1803. The general reserve
fund consisted of undistributed profits accumulated since
1896. The reserve fund was used in the company’s business
and was not kept separately invested. The company had
recently caused a valuation to be made of its brewery
premines. public houses, and loans, and ascertained that
those items were of less value than the amount at which
they stood in the company’s Balance Sheet by the sum of
£591,707 13s. 10d. It was proposed to deal with this loss
as follows: £396,00 to be written off by extinguishing a
corresponding amount of the preferred ordinary shares and
deferred ordinary shares, and £195,707 13s. 10d. to be met
by writing off the like amount part of the reserve fund of .
the company.

“The question arises in a case where there was a reserve
fund properly set apart by the company under the provi-
sions of their Articles. That reserve fund was a fund which
at the time at which it was created arose from the fact
that there were available assets (after deducting all lia-
bilities of every kind, including the amount which is
represented by the share capital) which might have been
applied as the company thought fit without thereby doing
any violence to the provisions of the Companies Acts, or
to the Articles of the company. In other words, the sur-
plus which was carried to the reserve fund represented that
which might have been properly applied at the time, if the
company had so thought fit, in paying further dividends to
the shareholders, and no person could have complained if
they had done so. It was, therefore, a reserve fund properly
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created, and that reserve fund could subsequently have
been dealt with by the company in accordance with the
provigions of the Articles as they thought fit. They might
have utilised it in equalising dividends or, if they had
chosen, they might have applied it in making good lost
capital, or have applied it to any purpose they thought fit
within the objects of the company. Now what does such a
fund as that represent? To my mind it in no wise repre-
sents the Capital Account properly so called. Test it in
this way. In this case the company might, if they thought
fit, have taken assets, and set them apart to represent the
reserve fund, and might have kept those assets wholly apart
from all the other accounts of the company. They might
have kept the assets representing the reserve fund strictly
to answer that reserve fund, and not have dealt with them
in any way as part of the gencral assets of the company. So
long as they did that, it is clear to my mind that the reserve
fund could not be properly called in itself a capital asset.
But in this case the company did what they had power to
do, and what is often done in gimilar cases, namely, they
did not set apart special assets to represent the reserve
fund, but they allowed the matter to rest in account, and
the assets generally to be dealt with by the company in
the ordinary way of business, whether those assets might be
said so far to represent the reserve fund, or whether they
represented the capital account and the other liabilities
of the company. Now what happened in that state of
things was this. After some subsequent trading it was found
that there was a great loss of assets—so great that after
taking the liabilities properly so called of the company,
apart from the reserve fund and the capital account, there
was insufficient to pay the reserve fund and to meet the
capital liability. In that case, what ought to be done with
regard to the loss? Ought it to be attributed wholly to
the capital account, or wholly to the reserve fund, or ought
it to be treated as apportioned? In my opinion, under the
circuamstances of this case, the loss ought to be treated as
apportioned between the reserve fund and the capital
account properly so called—that is, the share capital. In
the present case the company proposes to do more than
that. They propose to attribute a larger portion of the loss
of assets to the reserve fund than they do to the capital
account. In my opinion that was a thing which they were
not absolutely bound to do, but which they certainly had
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a right to do; and so far, I think, no complaint can be made

of their not wiping out the whole of the reserve fund, but

treating a certain part of the assets as representing the
reserve fund as written down by them.” (In re Hoare &

Co., Ltd., and Reduced, (1904] 2 Ch. 208, 213-15.)

Even though the directors would be justified in declar-
ing a dividend, there is nothing to prevent them making
provision bona fide in the interests of the company for
reserve or redemption or any other legitimate financial
object, even though this results in wiping out the expected
dividend altogether.

Thus a company was incorporated in 1925 to acquire a
newspaper known as the People. At first it was not success-
ful, and in 1927 and 1928 issued 8 per cent convertible notes
which also entitled the holders to share in the ‘“profits
available for dividend.” At the beginning of 1928 there
was & debit to Profit and Loss Account of £49,072 15s.,
representing trading losses to date. For the year ending
31st December, 1928, there was a profit of £17,803 16s. 8d.
after paying the 8 per cent to the noteholders. The direc-
tors proposed to apply this profit in reduction of the above
debit balance. The noteholders claimed that it should be
distributed as dividend. The Court held against them and
upheld the directors. (Long Acre Press, Ltd. v. Odhams
Press, Ltd., [1930] 2 Ch. 196.)

Until a dividend has been declared in accordance with
the provisions of the Articles, the shareholder has no
claim against the company in respect thercof.! Once a
dividend has been declared it becomes a debt due from
the company, and can be recovered as such. As between
transferor and transferee of shares the material date is
that of declaration, not payment. If the purchase takes
place after declaration, but before payment, the dividends
belong to the seller, not the purchaser.?

3 Bond v. Barrow Haematite Steel (o, |1902] 1 Ch. 353, 362, “The
Courts have, no doubt, 1n many cases, overruled directors who proposed
to pay dividends, but I am not aware of any case in which the Court hasa
compelled them to pay when they have expressed their opinion that
the state of the accounts did not admit of any such payment.” (p. 368.)

1 Inre Kidner,[1929] 2 Ch. 121. In paying arrears of dividend, if the
fund available is insufficient to meet the arrears in full, the fund should be
distributed rateably. (First Garden City v. Bonham-Carter, [ 1928) Ch. 53.)
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TABLE A (CLAUSES 89 TO 96)

DIVIDENDS AND RESERVE

89. The company in general meeting may declare dividends,
but no dividend shall exceed the amount recommended by the
directors. '

90. The directors may from time to time pay to the members
such interim dividends as appear to the directors to be justi-
fied by the profits of the company.

91. No dividend shall be paid otherwise than out of profits.

92. Subject to the rights of persons, if any, entitled to
shares with special rights as to dividends, all dividends shall
be declared and paid according to the amounts paid on the
shares, but if and so long as nothing is paid up on any of the
shares in the company dividends may be declared and paid
according to the amounts of the shares. No amount paid on
a share in advance of calls shall, while carrying interest,
be treated for the purposes of this article asx paid on the
share.

93. The directors may, before recommending any dividend,
set aside out of the profits of the company such sums as they
think proper as a reserve or reserves which shall, at the
discretion of the directors, be applicable for mecting contin-
gencies, or for equalising dividends, or for any other purpose
to which the profits of the company may be properly applied,
and pending such application may, at the like discretion,
either be employed in the business of the company or be
invested in such investments (other than shares of the com-
pany) as the directors may from time to time think fit.

94. If several persons are registered as joint holders of any
share, any one of them may give effectual receipts for any
dividend or other moneys payable on or in respect of the
share.

95. Any dividend may be paid by cheque or warrant sent
through the post to the registered address of the member or
person entitled thereto, or in the case of joint holders to any
one of such joint holders at his registered address, or to such
person and such address as the member or person entitled or
such joint holders as the case may be may direct. Every such
cheque or warrant shall be made payable to the order of the
person to whom it is sent, or to the order of such other per-
son as the member or person entitled or such joint holders as
the case may be may direct.

96. No dividend shall bear interest against the company.
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DISCLOSURE OF INNER RESERVES

Much attention has been directed recently to the question
of whether the amount of information in the accounts of
public companies drawn up in accordance with the Companies
Act is sufficient, and to the desirability or otherwise of legisla-
tion enforcing the disclosure of secret or inner reserves. Lord
Plender, a past-president of the Institute of Chartered Accoun-
tants, discusscd these matters at the Annual Meeting (1932)
of the Chartered Accountant Students’ Society of London,
while the report has just been issued of the committee
appointed in November last year by the Society of Incor-
porated Accountants and Auditors to consider the advisability
of any amendment to the Companies Act, 1929.

Lord Plender said he doubted if the general public appre-
ciated the many and varied forms in which inner reserves
might exist and be dealt with. The average investor was not,
he thought, averse to directors adopting a prudent and
cautious policy in strengthening the financial position of a
company by reasonable inner provisions for contingencies
which overtook most companies at some period of their
existence. The concern which recent happenings had aroused
was largely due to the use of such provisions in such a way
as to give an incorrect view of a company’s earning capacity
year by year.

Lord Plender gave the following examples to show how
the results of trading for any one year as shown in a Profit
and Loss Account were bound to be in practically all cases an
approximation based upon facts, estimates, and opinions—

1. The value of the stock in trade was a matter of opinion
based upon supply and demand, world prices, physical con-
dition, etc. Over-caution in stock valuation in one year might
benefit the succeeding year when values were more stabilised,
or a less conservative policy was necessary.

2. The extent to which debts might prove irrecoverable
was a matter of estimate, and debts which had the appearance
of being perfectly good at the end of a financial year in respect
of operations of that year might, subsequent to the date of
the accounts, be found to be partly or wholly irrecoverable.
The converse might apply.

3. Outstanding claims upon a company might take a long
period to materialise and agree, and estimates of other liabili-
ties might prove difficult to formulate. Provisions made might
in fact not be ultimately required or be less than required.

4. Where trade was conducted abroad fluctuations in the



THE ANNUAL AUDIT 167

rate of exchange might result in additional profit or loss on
outstanding transactions which, at the date of the Balance
Shl;o:é, were valued by reference to the rate of exchange then
ruling.

5. It was always a matter of diffioulty to make olose
estimates of accruing profit on long-period contracts.

6. The sale of machinery at a profit or loss might show that
the provisions made for depreciation had in the past been
either on too liberal or too low a mcale. [f too liberal, the
normal charge in subsequent years might be reduced or
suspended until the excess provision was exhausted.

7. Fluctuations in the value of investments year by year
might be ignored, and merely noted on the Balance Sheet
pending their realisation for purposes of the business. The
nltimate profit or loss might be dealt with in the Profit and
Loss Account only on realisation.

8. The legal tax provision based upon the profits of the
previous year might operate unfairly as between one year
and another by reason of rising or falling profits.

The net effect of over or under provisions from those and
like causes, continued Lord Plender, might result in surplus
or deficiency of inner reserves from time to time.

TAPPING RESERVES TO AUGMENT PROFITR

In addition, directors not infrequently made some over-
riding inner provision by setting aside a portion of the profits
as a contingencyv reserve. He could not say that compulsory
diseclosure on a Balance Sheet of the amounts of all such inner
provisions or reserves was to be desired in every case, and ro
long as they were made honestly and prudently and with the
intent that the company’s best interests should be served,
there were many advantages and often considerable justifica-
tion for their existence. But while their creation and the
additions to them out of profits might well require mention or
indication, a stronger case could be made out for the disclosure
of any sums abstracted from such reserves in order to supple-
ment profits, especially if the sums abstracted were large
when compared with the operating results of the year.

No absolute rule could be framed to apply to every case,
nor could he support a demand for legislative action that
might compel uniformity in treatment without due regard to
the fact that in practice no two sets of circumstances were
identical.

He was surprised that directors of public companies, who
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were vitally interested in the subject, refrained from expressing
their views. Many of them were giving fuller information in
accounts, but others set themselves against more disclosure
than a minirnum in spite of advice the auditor might give.
Lack of information in many cases in regard to subsidiary
companies’ assets, liabilities, and trading results was a matter
which callod for action on the part of shareholders, and if
legislation in regard to company accounts was contemplated,
that particular matter should receive consideration.
Non-recurring credits in a Profit and Loss Account, and also
extraneous or special items, should not be disguised or hidden,
but clearly referred to, and, if material, the amounts mentioned.

INCORPORATED ACCOUNTANTS’
RECOMMENDATIONS

The report of the committee appointed by the Council of
the Society of Incorporated Accountants and Auditors (which
has been submitted to the Board of Trade) states that they
have reviewed the provisions of the Companies Act, 1929, in
the light of happenings in public company practice since the
report of the Company Law Amendment Committee in 1926,
particularly in the years 1928 and 1929, and in connection
with the proceedings in the Royal Mail Case in 1931. They are
of opinion that the provisions of the Companies Act, 1929,
relating to accounts and audit, do not sufficiently protect the
investing public in certain particulars. They recommend,
therefore, that the Government should be asked to appoint a
Departmental Committee to consider amending legislation,
and that provisions to the following effect should be included
in any amending legislation—

(n) That the Profit and Loss Account should show the true
balance of profit or loss for the period covered by such account.

{b) That in the Profit and Loss Account any debits or
credits which are abnormal in character. or extraneous in their
naturc to the ordinary transactions of the company, together
with any reserves from a previous period no longer required,
should be stated separately.

(c¢) That free reserves should be disclosed on the face of the
Balance Sheet. The need for such disclosure should not extend
to provisions made for estimated losses or expenses mnot
definitely ascertainable at the date of making up the com-
pany’s accounts, but to which losses or expenses it is sound
and proper to have regard in arriving at the profit or loss for
the year or other period.
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(d) That where a holding company has investments in one
or more subsidiary and/or sub-subsidiary companies, there
should be stated on the face of the accounts of the holding
company the total amount of the ascertained profits or losses
of such subsidiary and/or sub-subsidiary companies apper-
taining to the interest of the holding company in such sub-
sidiary and/or sub-subsidiary compauies, in so far as such
profits or losses have not been brought into account in the
Profit and Loss Account of the holding company-.

The committee state that they are conscious of certain
difficulties which must arise in endeavouring to give effect to
their recommendations in the case of bauking and similar
institutions, but they feel that the paramount consideration
is the maintenance of public contidence in the administration
of industrial, commereial, and financial undertakings.

They do not consider it desirable to make any recommenda-
tions for alterations of & voluntary character in the compilation
and/or certification of company accounts. “since in dealing
with such alterations auditors might be placed in a difficult
position in regard to the law ax it now stands. The only
effective action must be by amending legislation.”

The members of the committee are: Mr. Henry Morgan
(Chairman), Mr. E. Cassleton Elliott, Mr. Thomas Keens, Sir
James Martin, and Mr. C. Hewetson Nelson. (The Times,
27th April, 1932.)



CHAPTER VIII

THE BORROWING POWERS OF THE COMPANY

(A) THE BORROWING POWER AND THE
DOCTRINE OF ULTRA VIRES

EvERY trading company will need from time to time to
borrow money for the purposes of its business. Such
necessary power is implied, but it will be subject as to
its exercise and extent to any provisions that may be
laid down in the Articles. A fixed upward limit, say
£10,000, may be prescribed, though this is rare, or the
permissible limits may represent a certain proportion of
the share capital or, subject to confirmation in general
meeting, the directors may be authorised to borrow up
to any amount.! The borrowing powers cannot, of course,
be exercised until the issue of the certificate entitling the
company to commence business.?

Even if the articles are wholly silent on the point, a
trading company has implied power to borrow money for
the purposes of its business.?

Consequences of ‘‘ Ultra vires'' Borrowing. But the
money cannot be borrowed for an wltra vires object.

Thus the Literary and Scientific Institute at Stourbridge
sought to borrow money for the purpose of providing facili-
ties for billiards and ping-pong. A resolution in support
had been passed by a large majority. The sanction of the
Court was accordingly asked for the execution of a mort-
gage on the Institute premises for the purpose. The Court
refused it and held the Institute had no such power. (In 7e
Badger, {1905] 1 Ch. 568.)

! Table A, cl. 69, provides: **The amount for the tirne being remain-
ing undischarged of moneys borrowed or raised by the directors for the
purposes of the company (otherwise than by the issue of share capital)
shall not at eny time exceed the issued share capital of the company
without the sanction of the company in general meeting."

t 8. 94 and ante p. 79.

¥ Cf. In re Badger, [1905] 1 Ch. 568, 574.
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Where a company borrows money wulira vires, whether
because borrowing is expressly prohibited altogether, or
only permitted within certain limits and such limits have
been exceeded, the transaction is null and void. The
lender cannot in such circumstances recover his money
in an action for money had and received, and any security
he may hold will be void.!

This rule, though it may appear hard on the lender, is
quite general in its application. It admits of only appar-
ent exceptions. Thus where a company has exhausted
its borrowing powers and borrows afresh, if the money
thus borrowed is applied in reducing its old indebtedness
so that the outstanding liability on loan account does not
cxceed the prescribed limits, the lender can recover. But
it i8 incorrect to speak of such lender being subrogated
to the rights of the person paid off with his money.?
Such lender does not get the priority that the person paid
off with his money may have had.

Thus in 1897 the Wrexham Mold Rly. Co. had exhausted
its borrowing powers. Three successive debentures for large
amounts had been issued, and there was no money to pay
the interest on any of them. The bank therefore paid the
interest amounting to £9,672. A receiver having been
appointed, the bank claimed to be repaid its £9,672 in
priority to any payment to the debenture-holders, or alter-
natively to be repaid £3,850, the amount of interest paid
to the first debenture-holders in priority to the second and
third debenture-holders. The Court rejected both claims;
the bank loan was valid because the money had been applied
in discharging valid liabilities of the company, but the bank
had no priority either as claimed or at all. (In re Wrezham
Mold Rly. Co., [1899] 1 Ch. 440 C.A.)3

When the money improperly borrowed has not been
parted with the lender can obtain an injunction to pre-
vent the company parting with it. So, too, where the

i Bee Sinclair v. Brougham below.

* Bee In re Wrexham Mold Rly. Co., [1899] 1 Ch. 440, 447 C.A.

3 See also Sumner v. Harris Caleulating Machine C'o., Lid., [1914])
1 Ch. 920.
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money can be traced to any particular asset, the com-
pany can be compelled to make restitution. Equity will
not allow s company unjuxtiv to enrich itself at the ex-
pense of ultra vires Jenders

Thus the Birkbeck Building Sewiety carried on ultra vires,
for forty vears and more, a banking business. In 1911 the
business failed with nearly £1L000.000 ow ing to shareholders,
and over £7.000.000 1o depositors Asset< abont £5, 000000,
which represented securitien, ete . indiseriminately booght
with moneys which the society was entitled to receive and
moneys received udtra rvires How were the assets to be
distributed ¢ 1 the only right of an wltra vires lender in to
be put in the shoes of o creditor pnid with his money, the
depositors would get nothing and the sharcholders would be
enriched to the extent of K per cent On the other hand,
if the banking businesa hiad been indra vires the depositors,
like ordinary ereditors, would have come tirst and the
sharcholders would have got nothing. The House of Lords
held that though an action for monev had and received
would not be mamntamable by the wltra eirex depogitors
against the society, 1t would he mequitable for the society
to retain the monevs, and that on eqiutable principles the
assets must be divided rateably among the sharebolders and
depositars ranking equally. (Sinclar v Brougham, {1914}
A.C. 398

Where & company has s genersl power to borrow money.
# lender in not required to see to it that the money is
applied for legitimate objects. If the money is subse-
quently misapplied by the company the lender is not
affected !

{B) THE FLOATING (CHARGE
Arsuming then that the company is entirely within its
rights in borrow ing money as it proposes to do. the money
may be raised in any manner usual in the case of a private

' The londer “cannot {ook into the affaim of the company and say,
*Your purposes do not require 1t now; this borrowing is unnecessary ;
you must ahow me exactly why yvou want it {In re Dovnd Poyne &
Co., Lad., [1904] 2 Ch. 608, 818 C.A.)

“
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trader; bills may be drawn, or an overdraft secured from
the bank with or without security, or specific properties
may be mortgaged. But there is another mode peculiar
to companies, and this is what is usually meant when a
company i8 said to exercise its borrowing powers. A
floating charge is created and the money secured by means
of debentures.!

Floating Charge. 1t is called a floating charge to dis-
tinguish it from a fixed or specific charge where the money
is secured upon specific properties or assets. [t covers all
the assets of the company or all of a class of assets, which
in the ordinary course of business are constantly changing,
but it dves not take effect until the company goes into
liquidation, when it ix said to crystallise,

In the much quoted words of Lord Macnaghten, A
Hoating security is an equitable charge on the assots for
the time being of a going concern. It attaches to the sub-
jeet charged in the varving condition in which it happens
to be from time to time. It in of the cssence of such a
charge that it remains dormant until the undertaking
charged ceases to be a going concern, or until the person
in whoee fuvour the charge is created intervenes;
he may exercise his right whenever he plesses after
default.”2

" A specific charge is one that without more fastens on
ascertained and definite property, or property capable of
being ascertained and defined ; a floating charge, on the
other hand, is ambulatory and shifting in its nature,

' In omgin the term goes back at least as far as the seventoenth con.
t ; & debenture having been ardained by a Rump Act in 1648 w0
be in the nature of a hond or bill to charge the Commonwealth to pay
the soldior-creditor the sum due upon suditing the sccount of s
arrears. See Lemon v. Austin Friars Invesirnent Trust, [19268] 1 Ch. |,
P 4

Some readers might prefer to giance first at p. 177 before proceeding
any further with thus soction,
81' Governments Stock Investment Co. v. Mansla Rly. Co., [1897) A.C.

’ £ “-

right is ordinanly exercised by the comruencement of 8 Deboa.

ture-Holders’ Action (see bolow p. 184).

13—{1130)
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hovering over and, so to speak, floating with the pro-
perty which it is intended to affect until some event
oceurs or some act ix done which causes it to settle and
fasten on the subject of the charge within its reach and
grasp.’"!

Lord Macnaghten was here keeping in view the two
characteristic features of floating charges: (1) the non-
permanence of the property which ix the subject of the
charge, and its constant change from time to time, and
(2) that a floating charge does not of itself fasten and
settle even on the property existing at the moment.

Accordingly, w0 long wx the charge remains dormant
the company carries on its business in the ordinary way
without paying any regard to the charge. The company
can sell or mortgage any or all of its assets, which from
the business point of view are. in fact, the security for
the charge. There is nothing to prevent the company
disposing of the whole of its undertaking.

Thus, & company sold, as it had power to do, the whole
of its property and assets to another company, and under
the agrooment of sale precluded itself from carryving on any
part of its main business, i.c. the manufacture and sale of
borax and similar substances

A debenture-holders’ action was begun in which it was
claimed that by reason of the nale their charge cryatallised.
The claim failed. The debentures gave the holders no right
to interfere with what the company had done. (In r¢ Borax,
[1901] 1 Ch. 326 C.A)

Crystallisation of Charge. The Hluating charge will be
turned into a fixed charge by the debenture holders taking
the appropriate steps at the proper time. The charge will
not crystallise merely because of a demand for repayment
of principal, or because of notice to the company’s bankers
not to pay a judgment creditor, but to retain the money
on their behalf.

t Llengworth v. Houldsworth, {1904] A.C. 355, p. 358.
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Thus, in April a judgment creditor ohtained a garmishee!
order nisi against the company's banking account. The
debenture-holder gave notire to the hank that he contested
the creditor's right to attach the company's bank balance,
but took no procvedings against the company to euforce his
security. Held he had no claim to contest the creditor's
right, and the gamishee order must be made absolute.
(Fvana v Rival Granite Quarries, Lad., [1910] 2 K B, 974
C.A)2

Contrast the following case

On 17th January, Yates & Co. obtained judgment against
the company for £529 4s. 2d | and on the same day they
obtained and served on Henry Tate & Sons, Ltd., & garnishee
order nisi for & debt of £434 134, 1kl owed by them to the
company. Oun 19th January the debenture-holders secured
the appointment of a receiver, one of the gronnds for the
appointment being the above judgment against the com-
pany. Notice of thix appomntment wax immediately served
on Yatex & o by letter which was received on 20th
January, on which day the gamishee order nisi was made
absolute.

Who had prior claim to the £434 13x. 10d. ¢ The Receiver
for the debenture-holders or Yates & Co.? Clearly the deben-
ture-holders, because ther charge over wil the aswets of the
company, including thin sum, had ervstallised before the
property in it had passed to anyone clse.

“The receiver here was sppointed on 19th January, and
it weems to me that when the receiver was appointed, hin
appointment operated on everything which was the pro-
poerty of the company at the moment of his appointment.
As I have already said, this debt, though bound bLy the
garnishee order, was still the property of the company, and
therefore the receiver became entitled to receive this debt,

' This somewhat forbulding term can bo resdily explamednd i non
techical language. Its ongin s unknown to the writer, but rather
L s the garmshings of an otherwiso empty dish. X owoes inimey to
A but has none. Z, however, s indebtad to him (X) 1n a8 suru of, say,
£100. X's creditor A ean get an order from the Court requiting 7 to
m the £100 to hum. Thus a garnishee order can be made against a

ker (Z) on the application olghm customer’s {X'w) judgment craditor
{A). The order s in the first mnstance nisi oniy so as to give the E:r
sushee Z an opportunity to object. Failing objection it w made abeo-
lute. O.8.C. 45, r. 1.

? Beo further Heaton and Dugard, Lid. v. Culting Brothers, Lid.,
{1925] | K.B. 655,
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subject to such rights as the garnishee might have. But in
my judgment the garnishee had no right as against the
debenture-holders, because by virtue of the charge which
existed at the date when the garnishee order had been
obtained the debenture-holders had obtained from the
Court an order which gave somebody, not the garnishee,
the right to receive this debt—namely, the receiver for the
debenture-holders.”” (Norton v. Yales, {19061 1 K.B. 112.)

The moment the business of the company comes to an
end by winding up the charge crystallises, even though
the winding up is purely for purposes of reconstruction
and, by the terms of the debenture, a winding up for
reorganisation. reconstruction, or amalgamation is ex-
pressly excepted.

Thus, in 1895 a company issued a series of debentures?!
for £100,000.

1 The debentures, which were all in the same form, provided that the
company would on lst January, 1920, or on such earlier day as the
principal moneys thoreby secured should become paysble in accord-
ance with the conditions endorsed thereon, pay to the registered holder
£100 and interest in the meantime at 5 per cent per annum, and the
company thereby charged with such payment all its property whatso-
ever and wheresoever both present and future excopt such parts theroof
as were included in a certain trust deed datod 26th January, 1895.

The matenal conditions were the following—-

1. “This debenture is one of a series of 1,000 debentures for securing
the total principal sum of £100,000 issued or about to be issued by the
company, and all ranking par: passu as a first charge on the under-
taking and property of the company, subject nevertheless as mentioned
in the indenture hereinafter referred to.”

8. “The holders of the debentures of this issue are and will be
entitled pari passu, to the benetit of an indenture dated the 26th dey
of January, 1895, and made between the company of the one part
and “two trustees therein named™ of the other part, whereby certain
property was vested or intended to be vested in trustees for securing
the payment of the principal moneys and interest payable in respect
of the debentures.”

10. **The principal moneys hereby secured shall become immediately
payable (a) if the company makes defsult in payment of any interest
‘as therein specified’; or (b)if un order is made or an effective reaolution
is passed for winding up the company, otherwise than for the purposes
of reorganisation, reconstruction, or amalgamation; or (c) if an order
is made appointing a receiver of the property or undertaking of the
company, but until such order is made, or such resolution is passed,
the company may, for the purposes of its business, dispose or deal
with any of the property lgereby charged in accordance with the
regulations for the time being of the company, but not so a8 to create
any mortgage or charge on any such property, in priority to or con-
ourrently with the said debentures.”
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The trust deed contained similar provisions.

In June, 1913, the resolution for winding up was passed,
and the assets were subsequently transferred to a new com-
pany. The business flourished equally well under the new
company as under the old.

A debenture-holders’ action was thereupon begun claim-
ing (1) to have the trusts of the trust deed carried into
execution under the order of the Court, (2) to have a receiver
appointed of the property comprised in the deed.

Both claims were successful; the charge crystallised on
the winding up of the company, reconstruction and the
exceptions clause in the debenture notwithstanding, and
the prosperity of the new company being beside the point,
a receiver must be appointed.

“Now a company which is being wound up ceases to
carry on its business. That business ceases to be a going
concern. It is no answer to say that where the winding up
is for reconstruction only, someone else comes in and carries
on the business. The business carried on by that person is
not the business charged by the debentures, and the assets
acquired by him are not the assets charged by the deben-
tures. The licence given by the debentures to the company
to use the assets charged for the purposes of its businesa is
not a licence to a new company to use those assets. The
undertaking which is the subject-matter of the debentures
comes to an end.”

“I think the right to the appointment of a receiver is one
of the ordinary rights which accrue to a mortgagee, and
especially to an equitable mortgagee who has no means of
taking possession, and whose security has become realisable
as one of the steps in such realisation . . . but inasmuch as
the new company is a prosperous company, while making
an immediate appointment I direct that the receiver shall
not take possession of the assets until the expiration of a
limited time.’” (In re Crompton & Co., Ltd., [1914] 1 Ch.954.)

(C) DEBENTURES AND THEIR CREATION
Debentures are usually created pursusnt to a resolution
of the Board, who will have carefully considered the condi-
tions under which they are to be issued. The documents
themselves, almost invariably (though not necessarily)®

! This last quotation is very slightly abridged.
* Ci. per Lawrence, J., in Lemon v. Austin Friars below.
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under seal, vary in form, but the essential feature is the
declaration of indebtedness. There may be a single de-
benture, but they are usually created in a series. These
documents are almost always accompanied by an instru-
ment of charge, the trust deed which sets forth the nature
of the charge and the rights of the debenture holders.

Redeemable and Perpetual Debentures. Debentures
may be issued in such a form that the company can re-
deem them by paying back the money advanced, either
after a certain number of years. or after giving the pre-
scribed notice. Or they may be made irredeemable,! that
is to say. they are not intended to be paid off so long as
the company is in existence, either at the option of the
company or of the holder. Sometimes the conditions pro-
vide that the holder cannot demand repayment, but the
company may redeem at its option. Such debentures also
are usually, though incorrectly, called irredcemable. ** Per-
petual” is the more appropriate term to apply to them.
Where debentures are issued in a series it is usual to pro-
vide by means of the pari passu clause that all holders of
any of the series are to rank alike, for otherwise somc
would obtain priority over others according to the date
of issue,

Issue of Debentures. Debentures may be issued at a
discount. The court may order specific performance of a
contract to subscribe for debentures.?

Debentures carry a fixed rate of interest.

Debentures may be issued payable to bearer, and such
securities are by mercantile custom negotiable instruments.

The company has power to reissue debentures which it
has redeemed or bought in. The holders of such reissued
debentures are taken to have the same priorities as the
original holders. Particulars of debentures which can be
reissued in this way must be included in every Balance
Sheet.?

! The issue of irredeemable debentures is made possible by 8. 74.
? 8. 76. s 8. 75.
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Conditions of Issue. Every issue of debentures is sub-
ject to certain highly important statutory requirements
of which the following are the principal.

1. Registration. Within twenty-one days of creation the
debenture or charge must be registered.!

The following particulars must be supplied to the
Registrar—-

(a) The total amount secured by the whole series.

(b) The dates of the resolutions authorising the issue
of the series, and the date of the covering deed (if any)
by which the security is created or defined.

(c) A general description of the property charged.

(d) The names of the trustees (if any) for the deben-
ture-holders. And also the deed containing the charge
or, if none, one of the debentures of the series.?

2. Endorsement of the Registrar’s Certificate. Every de-
benture or certificate of debenture stock issued by the
company must have a copy of the Registrar's certificate
endorsed upon it.3

Wilfully permitting the delivery of any debenture
without such endorsement is an offence punishable with
£100 fine.

3. Inspection. The company’s register of debentures
must, like the share register, be open to inspection, and
all debenture-holders are cntitled to have copies of the
trust deed.?

4. Publication. Particulars must be furnished in the
annual statement and balance shect.5

These statutory requirements can by no mesns be
evaded by disguising the form of the instrument. If it is
in fact a debenture that is being issued, it makes no differ-
ence what it is called or what else it purports to be. The
court looks at the substance of the transaction.

Thus, a company issued * Income Stock Certificates” pay-
able out of profits in certain events. A holder, who had been

1 8. 79. : 8.79 (8). 3§ 83
* 8. 73. 5 See sixth schedule (above p. 142).
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refused inspection of the register, claimed a declaration that
the certificates were debentures and an injunction to restrain
the company from interfering with the exercise of his
statutory right. The Court of Appeal upheld his claim.
These ocertificates whatever they might be called were, in
fact, debenturos in that they contained an acknowledgment
of present indebtedness, even though payment was made
conditional upon profits being earned in the future; they
also contained a charge on assets of the company, namely,
a portion of profits as and when ascertained. (Lemon v.
Austin Friars Investment Trust, [1928] Ch. 1.)

(D) DEBENTURE-HOLDERS’ RIGHTS

The position of the debenture-holders is usually safe-
guarded by means of the trust deed! in which their rights
and remedies are carefully defined. Trustees are appointed
and, though the holders are apt to grumble at their fees,
which are substantial enough, and at their services, which
are not so obvious, they perform many useful functions.
They can act promptly in an emergency to enforce the
security ; they can call meetings of the holders to discuss
any modification of their rights, and generally they can act
in the interests of the holders. Should the trust deed con-
tain a power to sell certain assets in the event of default,
the trustees can sell without application to the Court.

Priorities. The value of the security will to a great
extent depend upon the terms of the issue. If the company
retains power to issue further debentures ranking with
the present issue, or even in priority to the present issue,
there is nothing to prevent it. As has already been seen
there is nothing to prevent the company mortgaging or
selling any specific properties or assets, though it is a
very common practice to insert a condition that no subse-
quent mortgage shall rank in priority to the present
charge. But it must be borne in mind that without such
a condition even a subsequent floating charge can be
given priority over the earlier one.

! 1t is only where the deed exists that the debenture is p;vpeﬂy
called a mortgage debenture.
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Thus, in January, 1925, the company issued a series of
debentures for £50,000 in the ordinary form of s general
floating charge over all the assets of the company present
and future.

In August, 1925, the company issued a dobenture for
£12,000 as a floating charge upon a specific part of its
assots, with priority over the January debentures.

Was this priority effective? The Conrt of Appeal held
that it was, in that the January trust deed cxpressly reserved
power to the company to create specific charges over part
of its assets with such priority. (Osborne v. Automatic Botile
Makers, Ltd., [1926] 1 Ch. 412 C.A)

Where some or all of a series of debentures are re-
deemed and reissued the holder gets the same priorities
as the original holder. On a reissuc of redeemed deben-
tures the person entitled to the debentures shall have, and
shall be deemed always to have had, the same priorities
as if the debentures had never been redeemed.!

Invalid Debentures. An important rule exists in the
case of debentures issued within six months of winding
up, and its object is to guard against fraudulent prefer-
ence, that is to say, to prevent special privileges being
given to one creditor over another. The financial position
of the company is precarious in the extreme. A creditor
who has made extensive advances to the company with-
out security wishes to protect his own interest ; he accord-
ingly calls upon the company to repay his loan or give
him a debenture for the amount. If tho company is
wound up within six months of such issue the debenture
is void. The rule is also a safeguard against fraud; for
instance, when the directors are themselves large holders
(or in the case of & private company practically owners of
the business) they might want to give a debenture to some
nominee who would seize all the assets under the deben-
ture, thereby preventing the trade creditors getting any-
thing and then, after the forms of winding up had been
gone through, return the business shorn of all its liabilities

1 8, 75 (2).
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to the directors. But it must be carefully noted that the
rule does not operate to invalidate a debenture bona fide
issued in order to raise money to meet current liabilities.
A, asked to lend money to the company, refuses unless
a debenture is issued in return for the money to be
advanced. Such a debenture, the transaction being bona
fide in the ordinary course of business, is good. The rule,
more accurately stated, is as follows—

A floating charge created within six months of winding
up i8 invalid unless the company is solvent at the time,
except to the amount of any cash paid to the company
in consideration for the charge, and at the time! of its
creation, together with interest at 5 per cent per annum.?

It should be carefully observed that though the charge
is thus avoided, nothing is said as to the contractual
obligations arising under the debenture; these accord-
ingly may stand. Where the money borrowed has been
paid back it cannot be recovered by the company because
the charge may have been invalid.

Thus, a company was insolvent continuously from lst
March, 1927. On 15th June the company sold the goodwill
of its motor omnibus business to the Birmingham and Mid-
land Motor Omnibus Co., Ltd.

On the same day the company executed a debenture in
favour of Ling, who was acting as trustee for half a dozen
pressing creditors.

On 27th July, the purchase money having been received
from the Birmingham and Midland Co., the company paid
off the debentures. On 14th September an order for wind-
ing up was made on the petition of the bank.

! See In re F. and K. Stanton, Ltd., [1929] 1 Ch. 180,

t 8. 268. "'The section was designed apparently to prevent com-
panies on their last legs from creating floating charges to secure past
debts, or for moneys which do not go to swell their assets and become
available for creditors.”” (In re Orleans Motor Co., (1811] 2 Ch. 41, 45.)

The debenture might also be avoided under the Statute of Elizabeth
(13 Eliz. o. 5) where it is ‘‘devised and contrived of malice fraud covin
collusion or guile to the end purpose and intent to delay hinder or
defraud creditors,”” but in the only reported case in recent times where
the attempt was made to have a debenture avoided in this way it
failed. (In re Lioyd’s Purniture Palace, [19256] 1 Ch. 853.)
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The County Court judge ordered Ling to repay to the
company’s liquidator the moneys received by him on 27th
July on the ground that his debenture was invalid.

The Divisional Court on appeal set aside his decision.
The charge was invalid ; but the rest of the document, the
covenants to pay principal and interest survived and were
valid. Nothing in the section affected them. (In re Parkes
Garage (Swadlincote), Lid., [1929] 1 Ch. 139.

Where the debentures arc issued? bona fide partly for
a past debt and partly for a fresh advance on current
account, so far as issued for the past debt they are in-
valid, and so far as issued for the fresh advance on current
account they are only valid to the extent of the money
actually owing on that account at the date of the winding
up.?

Where a debenture is bona fide issued to secure an
advance to the company in the ordinary course of its
business it will be valid, even after a petition for winding
up has been presented.

A petition for winding up was presented on the Tuesday.
On the Friday following the company needed £1,200 to
pay its workmen. Mr. Rowley (who knew all the circum-
stances) agreed to lend this sum on condition of receiving
a debenture for it. The debenture was accordingly issued
and within a month the order for compulsory winding up
was made.

Mr. Rowley took out a summons for an order validating
his debenture. The Court regarding the transaction as one
carried out in the ordinary course of the company’s business
and for the company’s benefit (for the company was thus
enabled to be sold as a going concern) made the order, and
allowed his costs to be added to the security and the
liquidator’s costs to be costs in the liquidation. (In re Park
Ward & Co., Lid., [1926] Ch. 828.)

! The payment to Ling of his debt in full might in the circumstances
have amounted to & fraudulent preference, but that is another matter.

* In the circumstances contemplated by s. 266.

* ¥n re Hayman, Christy and Lilly, Ltd., [1917) 1 Ch. 283, 286, (As
nothing was then owing on current account and the charge was invalid
so far a8 the past loan was concerned, the debenture was worth nothing
to the holder.)
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(E) THE DEBENTURE-HOLDERS’ ACTION

The debenture-holders seek to realise their security by
means of what is known as the Debenture-holders’ Action.
It is a representative action brought either by the trustees
(if any), or one or two of the holders acting on behalf of
themselves and all other debenture-holders. The remedy
sought is the appointment of a Receiver, who takes pos-
session of whatever assets may be subject to the charge
in the intercsts of the debenture-holders. The floating
charge is thus converted into a fixed charge.

In some cases the trustees themselves can act. The trust
deed may empower them to sell certain specified assets,
or take such other steps as may have been agreed upon,
but even in such cases recourse to the courts may be
necessary, because almost certainly the directors will want
to challenge the trustees’ action. So that from the prac-
tical point of view the debenture-holders’ action is the
normal mode of bringing a floating charge to an end.

The conditions entitling the debenture-holders to en-
force their security—default in the payment of interest,
the levying of execution, the presentation of a petition for
winding up and the rest—are usually specified in the terms
of the debentures or the trust deed. But quite apart from
any such express provision, the debenture-holders are
entitled to proceed once their security can be said to be
in jeopardy.

Jeopardy. In the circumstances of any particular case
it may be difficult to determine whether or not a case of
jeopardy can be made out. Obviously, a comprehensive
definition covering all possible cases is out of the question,
while in the multifarious forms in which disaster over-
takes a business new features are constantly bound to
present themselves. It is, however, possible to lay down
the following general rule for guidance— .

Mere insufficiency of assets does not amount to jeo-
pardy; but where the substratum of the company’s

rd ¥
s
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business has gone, the debenture-holders are entitled to
have a receiver appointed, even though none of the events,
which under the terms of the debenture entitled the
holders to enforce their security, have occurred.

“The plaintiff alleges that his security is in jeopardy and
asks for a receiver. Two years’ interest is no doubt in
arrear, but payment of that has been duly postponed by
the debenture-holders’ meeting to lst January, 1913, so
that no interest is payable at present. Aguain, the sale of
the taxicabs to the Mason Seaman Company was duly
authorised and is beyond reproach. The real ground of the
plaintiff’s application is that his security appears to be
insufficient to pay the principal or interest of the debentures.

. . In these circumstances the plaintiff alleges that his
security is in jeopardy. But is there in fact any such
jeopardy as to require the interference of the Court? The
assets are in no danger of being seized. No creditor is
pressing or threatening proceedings. The company is not
in any pecuniary difficulty. No doubt it cannot pay the
debenture interest in full vot, and will not be able to do so
for some considerable time. But it is always open to a
meeting of debenture-holders to give further time for pay-
ment. The assets are not in jeopardy in the sense that there
is any risk of their being seized or taken to pay claims not
really prior to the claim of the debenture-holders. The com-

ny is a going concern.” (In re New York Taxicab Co.,
L., [1913] 1 Ch. 17.)

“The event which has happened is this. The company in
question was a mining company, owning a mine in New-
foundland, for which they paid £220,000, of which £80,000
in cash was raised by an issue of debentures. Subsequently
this company leased their property to another company,
and the lessee company worked the mines and divided the
profits between itself and its lessor. Things continued on
this footing for a considerable length of time, until, unfor-
tunately, the mines were discovered to be worked out, and
the lessees having a power of determining their lease, gave
notice to determine it on 31st August in this year. At this
time the principal asset of the company is a sum which we
will call a sum of £10,000, although it may be less. . . .
The business of the company is at an end, or will be at an
end on 31st August. There is no suggestion that the com-
pany can or will direct, or has any intention of directing,
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its energies to any further undertakings, but what it says
is this: ‘We have got a fund of, say, £10,000 which repre-
sents accumulated profits, and we propose to divide this
fund amongst our shareholders.” . . . Is it right that 1
should allow this to take place; or, having regard to what
has occurred, the fact that the busincss is at an end, and
that the mortgagees will never get more than the merest
fraction of their security, is it right to appoint a receiver?
In my opinion it is right.”" (In re T'ilt Cove Copper Co.,
{1913} 2 Ch. 388.)



CHAPTER IX
ALTERATION OF THE ARTICLES

(A) THE POSITION OF THE PRIVATE
COMPANY

As has already been indicated, a previous stage in the
history of many businesses which are now public com-
panies is that of the private company. A firm, most
probably a family concern, has grown too large to carry
on conveniently as a partnership,! or possibly the senior
partner is retiring and wishes to give an interest in the
business to others beside his sons who are to succeed him,
and so the conversion of the business into a limited lia-
bility company is desired. Not necessarily into a public
company, because no outside money is wanted, and should
this ever become necessary it is a simple matter to convert
a private into a public company. For the time being the
advantages of a private company are enough. Indeed, so
far as the law goes, incorporation as a private company
gives all the advantages of incorporation without a number
of the heavy statutory obligations falling upon a public
company.

What is a Private Company. A private compsny is
one which by its Articles prohibits any invitation to the
public to subscribe for any of its shares or debentures,
restricts 2 the right to transfer its shares, and limits its
membership to fifty, exclusive of past or present member-
servants.3

In reckoning the fifty the secretary is, but a director

! Where the firm consists of tweg:‘};fa.rmers. or ten in the case of
a banking concern, it must be conv. into a company (8. 357).
! An article giving the directors a discretion to refuse to register &
tra'ngfer (cf. page 70 above) is sufficient.
. 28.
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is not,! in the employment of the company. Joint-holders
of shares count as single members.

Differences between Public and Private Companies.
The following are the principal ways in which a private
company differs from a public—

Instead of the seven signatures to the Memorandum of
Association two are sufficient.?

The company is entitled to commence business immedi-
ately upon the grant of the certificate of incorporation.?
“The company attains maturity on its birth. There is
no period of minority --no interval of incapacity.” ¢

No statutory meeting or statutory report is required.b

There need be no more than one director of the com-
pany.® If, however, he becomes the sole member and so
carries on business for six months, he will become per-
sonally liable for all debts of the company contracted
thereafter.”

The Balance Sheet need not be circulated to members
free of charge® or attached to the return to be made to
the Registrar,® but it must be laid before the company
in general meeting,!? and a certificate must be sent to the
Registrar to the effect that no invitation has been issued
to the public to subscribe for shares or debentures.i?

Conversion of Private into Public Company. When it
is desired to convert into a public company, this can be
very simply effected by altering the Articles in such a
way that they no longer contain the provisions set out
above required in the case of a private company. Within
fourteen days of the alteration a prospectus or statement
in leu in prescribed form'? must be filed with the
Registrar.1?

! Normandy v. Ind, Coope d: Co., Ltd., [1908] 1 Ch. 84, p. 104.

8 1. 3 8. 94 (7).
¢ Salomon’s Case per Lord Macnaghten, {1897} A.C,, p. 51.
5 8. 113 (10). ¢ 8. 139 (2). 7 8. 28.

¢ 8. 130 (1), but they may have copies at a charge of 6d. 100
words, 8. 130 (2). P per

* 8. 110 (3). 0 g 123 n g, 111

13 Third schedule. 13 8, 27.
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THIRD SCHEDULE

Section 217.
FORM OF STATEMENT IN LIKU OF PROSPEOTUS TO BE
DELIVERED TO REGISTRABR BY A PrIvaATE COMPANY
ON BECOMING A PuBLIic COMPANY
THE CoMPANIES AcT, 1920
Statement in lieu of Prospectus delivered for registration by
[Insert the name of the Company]
Pursuant to Section 27 of the Companies Act, 1929
Delivered for registration by

The nominal share capital of the £

Company.
Divided into . . . . | Shares of £ each
Amount (if any) of above capital ShKJ‘C‘H 0¥ £ en.('"h.

which consists of redeemable
preference shares.

The date on or before which
these shares are, or are liable,
to be redeemed.

Names, descriptions, and addresses
of directors or proposed direc-
tors.

Amount of shares issued . Shares

Amount of commissions paid in
connection therewith.

Amount of discount, if any,
allowed on the issue of any
shares, or so much thereof as
has not been written off at the
date of the statement.

Unless more than one year has
elapsed since the date on which
the Company was entitled to
commence buginess—

Amount of preliminary ex- | £

penses.

Amount paid to any promoter | Name of promoter.

Amount £

Consideration for the pay-
ment . Consideration—

r4—{ax50}
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If the share capital of the Com-
pany is divided into different
clasges of shares, the right of
voting at meetings of the Com-
pany conferred by, and the
rights in respect of capital and
dividends attached to. the sev-
eral classes of shares respec-
tively.

Number and amount of shares and
debentures issued within the

two years preceding the date of

this statement as fully or partly
paid up otherwise than for cash
or agreed to be so issued at the
date of this statement.

Consideration for the issue of those
shares or debentures.

Names and addresses of Vendors
of Property (1) purchased or ac-
quired by the Company within
the two years preceding the date
of this statement or (2) agreed
or proposed to be purchased or
acquired by the Company.

Amount (in cash, shares, or deben-
tures) paid or payable to each
separate vendor.

Amount paid or payable in cash,
shares, or debentures for any
such property, specifying the
amount paid or payable for
goodwill,

Dates of, and parties to, every
material contract (other than
contracts entered into in the
ordinary course of business or
entered into more than two
years before the delivery of this
statement).

o3 debenture £

4. Consideration—

|
|
i
i
r
|
|
|

1. shares of £ fully
paid.

2. shares upon which
£ per share

credited as paid.

Total purchase price £
Cash . £
Shares £

Debentur;as £

Goodwill .

£
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Time and place at which the con-
tracts or copies thereof may be
inspected.

Names and addresses of the audi-
tors of the Company.

Full particulars of the nature and
extent of the interest of every
director in any property pur-
chased or acquired by the Com-
pany within the two vears pre-
ceding the date of the statement
or proposed to be purchased or
acquired by the Company or,
where the interest of such a
director consists in being a part-
ner in a firm, the nature and
extent of the interest of the firm,
with a statement of all sums
paid or agreed to be paid to him
or to the firm in cash or shares,
or otherwise by any person
either to induce him to become,
or to qualify him as, a director,
or otherwise for services ren-
dered or to be rendered to the
Company by him or by the firm.

Rates of the dividends (if any) paid
by the Company in respect of
each class of shares in the Com-
pany in each of the three finan-
cial years immediately preced-
ing the date of this statement or
since the incorporation of the
Company, whichever period is
the shorter.

Particulars of the cases in which
no dividends have been paid in
respect of any class of shares in
any of these years.

If any of the unissued shares or
debentures are to be applied in
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the purchase of any business the
amount, as certified by the per-
sons by whom the accounts of
the business have been audited,
of the net profits of the business
in respect of each of the three
financial years immediately pre-
ceding the date of this state-
ment, provided that in the case
of a business which has been
carried on for less than three
years and the accounts of which
have only been made up in
respect of two years or one year,
the above requirement shall
have effect as if references to
two years or one year, as the
cagse may be, were substituted
for references to three years,
and in any such case the state-
ment shall say how long the
business to be acquired has been
carried on.

(Signatures of the persons above-named
as directors or proposed directors
or of their agents authorised in
writing.)

Date

3

Nore.—In this Form the expression “vendor” includes a
vendor as defined in Part 1II of the Fourth Schedule to this
Act, and the expression “financial year” has the meaning
assigned to it in that Part of the said Schedule.
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(B) FOREIGN COMPANIES

There is nothing to prevent a foreign company becom-
ing incorporated in this country, and if it does so it is
then in all respects a British company. There are no
special provisions applicable to it. But such incorpora-
tion, though usual enough, is not necessary. A foreign
company can carry on business here without it. In that
case the Act makes special provision with the object of
assimilating the position of the company to that of
British companies and placing them under the same
obligations. Thus where a company incorporated outside
Great Britain, say in Canada or Italy, has established a
place of business within Great Britain it must file the
following documents : (1) the instrument defining the con-
stitution of the company (with translation if not already
in English) corresponding to the Memorandum and Arti-
cles, (2) a list of directors with particulars similar to those
required in the case of directors of a British company,
(3) the name and address of some person authorised to
accept service on behalf of the company in legal proceed-
ings and to receive notices, and the Registrar must be
notified of any change of particulars under any of these
heads.! If a foreign company has once established a place
of business in the United Kingdom, it remains its duty
under the section,? even if it ceases to carry on business
at the place of business so established, to keep upon the
register the name and address of a representative in the
United Kingdom authorised to accept on behalf of the
company service of process required to be served upon the
company.? Moreover, the company must file an annual
balance sheet of the same form, particulars, and contents
a8 of a company incorporated in this country.* On every

1 8. 346. ' B. 344.

¥ Sabatier v. The Trading Co., [1927] 1 Ch. 485, 506 (‘' 33 Eastcheap
is & place at which certain activities of the Russian Company are being
cartied on—certain administrative activities—although there is no
6‘?!::1;!11:‘I gf actual trading sctivities,”—the service was held good.)
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prospectus, advertisement, and bill-head the country of
incorporation must be stated, along with the name of the
company and whether limited or not. The prospectus
must conform to the ordinary statutory requirements.!

Where such a company ceases to carry on business in
Great Britain it may be wound up in the ordinary way,
and it is no objection to such proceedings that the com-
pany has been dissolved or has ceased to exist under the
law of the country of incorporation.?

(C) MODE AND EXTENT OF ALTERATION
OF ARTICLES

Should it become necessary or desirable for*any reason
to alter, or add to, the Articles of Association, s. 10 con-
fers the very widest powers for the purpose. The power
of alteration is not confined to matters of administration
or management. The constitution of the company, the
rights attaching to the different classes of shares? the
powers possessed by the directors, all can be affected by
such alteration. The objects clause in the Memorandum
cannot, of course, be extended or amplified in this way,
and no doubt this clause may impose practical limits on
the actual alterations possible. But short of this anything
that is desired can be effected by means of fresh Articles.

%he Articles Can be Fade Retrospective in effect. Thus,
Z he ,880 Tully paid shares and 36,435 ordinary shares
partly paid up.

On 4th February Z died, owing the company £6,000

arrears of calls and £800 interest. His estate was worth
considerably less than this amount.

1 88. 354, 353.

® 8. 338 (2). See also Employers Liability Assurance Co., Lid. v.
Sedgwick, Collins & Co., L., [1927] A.C. 95.

* ‘A person taking shares under the Companies (Consolidation) Act
of 1908 [1929] enters into a bargain the exact nature of which as
pointed out by Lindley, M.R., it is rather difficult to define; but what-
ever ita terms may be, it is at all events a bargain which involves as
one of ite terms the statutory liability to alteration by a resort to the

powers of s. 13 {10] of the Act.”” (Per Warrington, L.J., Sidsbotiom’s
Caee below at p. 168.)
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Aocordingly, on 18th February, a meeting was held for
the purpose of passing a special resolution to alter the usual
lien clause in the Articles—giving the company a lien for
all debts, etc., upon shares ‘‘not being fully paid”—by
striking out the words ‘‘not being fully paid,” thus giving
the company a lien in the 27,885 fully paid shares.

Although Z was dead, although he had been the only

holder of fully paid up shares, the Court of Appeal held the
alteration good. (dllen v, Gold Recfs of West Africa, Lid.,
[1900] 1 Ch. 656 C.A.)

Alteration Must be in Good Faith. This power must
be_exercised bona fide in the interests of the company.!
“If it is used for the purpose of expropriating the shares
of an obnoxious member, or of a weak minority in the
interests of the majority, or where there is fraud, the
company may be restrained.? But provided the altera-
tion proposed is primarily for the benefit of the company
as & whole, not for a mere rection of the company. it is
no objection to the proposal that it will bear more hardly
upon some shareholders than upon others, or that it will
be to the detriment of some individual sharcholder? Tt
is for the company and not for the Court to decide what
is in the best interests of the company.

A private trading company in which the majority of
the shares were held by the directors, passed & special
resolution to alter the Articles by giving the directors power
to call upon any shareholder, who carried on business in
competition with the company, to transfer his shares at
their full value. Sidebottom, who considered that the
resolution was aimed at him, took proceedings to have the
new Article declared invalid. The Court of Appeal held

! “Like all other powers (1t) must bo exercised subject to those
general principles of law and equity which are applicable to all powern
conferred on majorities and enabling them to bind minorities. It must
be exercised not only in the manner required by law, but also bono
Jfide for the benefit of the company as a whole, and it must not be
exceeded.”’ (Per Lindley, M.R., ibid. p. 871.)

® See Brown v. British Abrasive Wheel Co., [1919] 1 Ch. 260,

3 “It may be that a particular course may be to the disadvan
of some individual shareholder; but, notwithstanding that, it mig]
still be for the benefit of the company at large that that course should
be pursued.” (Per Warrington, L.J., Sidebottom's Case at p. 171.)
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against him and upheld the Article. The company under
#. 10 has power to introduce into its altered Articles any-
thing that might have been included in its original Articles,
provided the alteration is made bona fide for the benefit of
the company as a whole. (Sidebottom v. Kershaw, Leese &
Co., Ltd., [1920] 1 Ch. 154 C.A))

The Bedstead Makers formed a Federation for the protec-
tion of their trade interests, including the regulation of
prices and the like. As an adjunct to the Federation, a
limited liability company was formed for the investment of
moneys received from the members. One of the company’s
Articles provided that the company in general meeting might
resolve to offer any members’ £1 shares to the other members
at 1s. The intention of the Article was disciplinary, but it
was quite general in its terms (for fear that otherwise the
company might be regarded as a trade union and therefore
incapable of registration as a limited company).!

The plaintiff, a leading member, indignant at being
accused of having broken the Federation’s rules when there
was but a technical infraction, if that, resigned in November,
1914. In the following April the company passed the requi-
site resolution for the sale of his shares.

The plaintiff sought an injunction, but the Court of Appeal
held that he was not entitled. The Court came to the con-
clusion that the resolution was within the Article. The
resolution having been passed bona fide and without fraud,
the Article gave it the necessary effect; the plaintiff was
therefore not entitled to relief. (Phillips v. Manufacturers’
Securities, Ltd. (1917), 116 L.T 200 C.A.)

S, a director, who was also yard manager, failed to account
on twenty-two oocasions in the course of eleven months for
moneys received by him on behalf of the company. When
this was discovered he was summarily dismissed, but there
was no power under the Articles to deprive him of his
directorship. At a general meeting it was accordingly re-
solved to amend Article 22, “The office of a director shall
be vacated” by adding the words ‘‘(g) if he be requested
in writing by all the other directors to resign his office.”
The Court of Appeal held the alteration and subsequent
vacation of office good.

“It is not the business of the Court to manage the affairs
of the company. That is for the shareholders and directors.
The absence of any reasonable ground for deciding that

¥ Bee ante p. 3.
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a certain course of action is conducive to the benefit of the
company may be a ground for finding lack of good faith, or
for finding that the shareholders, with the best motives,
have not coneidered the matters which they might have
considered. On either of these findings their decision might
be set aside. But I should be sorrv to sev the Court go
beyond this and take upon itself the management of con-
cerns which others may understand far hetter than the
Court does.” (Shuttleworth v. Cox Brothers d4- (‘o. (Maiden-
head), Ltd., [1927} 2 K.B. 9 C.A.,, per Scrutton, L.J., at
p- 23. See also Burland v. Earle, |1902] A.C. 83 P.(")

Limitations on the Exercise of the Power of Alteration.
A company cannot alter its Articles in breach of contract
with those having dealings with the company. A com-
pany cannot break its contracts by altering its Articles.

An agreement provided that so long as the plaintiffs held
5,000 shares they should have the right of nominating two
directors, and cl. 88 of the Articles provided accordingly. In
1915 the company refused to accept the persons so nomin-
ated, and a meeting was called to cancel cl. 88. The Court?!
granted the plaintiffs an injunction to restrain the holding
of the meeting. (British Murac Syndicate, Lid. v. Alperton
Rubber Co., Ltd., [1915] 2 Ch. 186.)

Although the rights of the sharcholder may legitimately
be altered by an alteration of the Articles, the principle
of limitation of liability, that is to say, that a member
cannot as such be made liable to the company for more
than the face value of his share, must not he thereby
infringed. It is not inconsistent with limited liability for
the Articles to provide that in certain events the share-
holder shall be required to take up additional shares.?
But where no such provision exists an unwilling member
cannot be compelled to take up additional shares by
means of an alteration in the Articles.?

1 It was also held that the agreement was not incapable of being
speciﬁcally enforoed, and a declaration ought to be made that the per-
sons nominated by the plaintiffs were directors of the company.

1 Hole v. Garnaey, [1530] A.C. 472, 485. ,

* Biddulph and District Agricultural Society, Lid. v. Agricvltural
s";hés;lk Society, Ltd., [1927] A.C. 78, as explained in Hole v. Garneey.

8. 22,
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Thus, where the shareholders are themselves corporate
bodies, an Article requiring them to take up further shares
in proportion to their increase in membership, say one share
for every 50 new members, is not invalid. But for a com-
pany to raise fresh capital by altering the Articles 8o as to
require a member to take up further shares, say, in an agri-
cultural marketing concern according to the number of dairy
cows he owned from time to time, is against all principle.

Protection of Minorities. The interests of a minority
may also be adversely affected when a variation of the
rights of the shareholders is brought about. Subject, how-
ever, to the general principle of fairness enunciated above,
the company has complete power to vary the nature of
its capital, to consolidate shares intostock, to reconvert
stock into shares, etc.,) and it is no objection that the
alteration will press more hardly upon some shareholders
than upon others. There must be something more than
a mere substitution of meal for malt before the Court will
refuse to confirm a scheme on the ground of its being
unfair.

When the Welsbach Gas Mantle Company was formed in
1897 it had a capital of £3,500,000 made up as follows:
(a) 300,000 £5 preference shares (£1 paid up) carrying a
dividend of 5 per cent, (b) 1,350,000 £1 ordinary shares
carrying a fixed cumulative dividend of 7 per cent after 5
per cent had been paid on the preference shares, and (c)
£650,000 £1 deferred shares carrying a like dividend of 7
per cent, but ranking after the ordinary shares, any surplus
profits to be divided equally between the ordinary share-
holders and the deferred. The Articles gave power to vary
these rights.

By 1903 £2,134,039 of this capital had been lost. It was
accordingly resolved (i) to reduce the capital of the com-
pany to £1,345,000, to write down the preference shares to
13s., the ordinary shares to 5s., and the deferred shares to
1s.; (ii) to consolidate the preference shares into preference
stock and the remaining shares into ordinary stock ; (iii) to
divide the preference stock into two sections in the ratio of
40 : 25, the one to consist of 6 per cent cumulative prefer-
ence stock and the other of ordinary stock, and then to

1 8. 50.
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convert each section into £1 shares. The capital would then
consist of 600,000 6 per cent £1 cumulative preference shares
and 375,000 £1 ordinary shares held by the former preference
group, 337,500 £1 ordinary held by the former ordinary
class, and 32,500 £1 ordinary held by the former deferred
class.

Some of the preference holders objected to the scheme as
unfair and inequitable; it amounted to a partial confisca-
tion of their interests.

“How could it be desirable,” asked Vaughan Williams,
L.J., “in the interest of anyone to make this great alteration
in the rights of the shareholders inter se ! "

In the end, however, the Court sanctioned the scheme.

“In my judgment,” said Vaughan Williams, L.J., “this
is a fair scheme . . . the majorities which have been ob-
tained go far to show that the shareholders, and in particu-
lar the preference shareholders, regarded this as a fair
scheme.” (In re Welshach Incandescent (Gas Light Co., Ltd.,
{1804] 1 Ch. 87 (L.A)

Alteration of Capital and of Holders’ Rights. An
alteration of capital may be sanctioned even though it
involves differentiation between holders of the same class
of shares.

A scheme of reduction differentiated between the holders
of the same class of shares to the extent of paying off some
and not others, and imposed upon those whose shares were
to be extinguished the obligation to accept debenture stock
in lieu of cash. The holders of 2,000 out of 26,000 of the
shares in question objected.

“They assert that it is inequitable and unfair . . . upon
the ground that the B shareholder whose shares are to be
extinguished is to receive in exchange something which he
may not want to accept, bearing a reduced rate of interest
and without any corresponding advantage or addition in the
way of security.”

Nevertheless, the Court sanctioned the scheme on the
condition that debenture stock to be issued to the B share-
holder was to be made repayable at the expiration of forty
years instead of being perpetual, and the dissentient to be
allowed his costs because of the material assistance afforded
the Court by his criticism. (In re De La Rue & Co., L.,
and Reduced, [1911] 2 Ch. 361.)
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Reduction of Capital. As indicated by De La Rue’s case
the company has power to reduce its share capital, but
this power can only be exercised with the permission of
the Court. In confirming the reduction the Court may
order the company to add the words “and reduced” to
its name for such time as it thinks fit, and to publish the
reasons for the reduction and its causes with a view to
giving proper information to the public.! No matter how
disastrous the company’s history has been, in proper cir-
cumstances the Court will sanction the reduction.?

1 B 57,
' STEEL “RATIONALISATION"

£5,000,000 REDUCTION OF CAPITAL
In re English Steel Corporation, Lid.
Bofore Mr. JusTicE BENNETT

His Lordship sanctioned & scheme confirming the reduction of the
capital of the English Stecl Corporation, Ltd., from £8,234,888 to
£2,862,089.

Mr. Gordon Brown, applying for the order, said that it was desired
to reduce the capital of the company by writing 19s. off each £1 Ordinary
share. The figures were very large.

Mr. Justice Bonnott : There seems to be a loss of £5,000,000.

Mr. Brown said that the company wus an amalgamation of the steel
businesses of Vickers; Armstrong, Whitworth; and Cammell Laird
& Co. The evidence showed that the basis on which the amalgamation
was arranged, aithough approved by eminent accountants, was alto-
gother too hopoful, and it was now necessary to put the matter right.
The company was incorporated in March, 1929.

Mr. Justice Bennett: And it has lost £5,000,000 in three years?

Mr. Brown: You can hardly call it a loss. It is the result of a
revaluation of assets. It was an amalgamation with s view to closing
down various works, and it was realised that there would be a large
loss with regard to the works closed down. It waes, however, thought
that there would be a corresponding increase of profit as a result of
the amalgamation.

Mr. Justice Bennett: But it didn’t work?

Mr. Brown: No.

Mr. Justice Bennett: Is that the rationalisation of industry?

(Laughter.)

Mr. Brown said that nothing was proposed to be written off the
Prefcrence share capital, but the Preference shareholders had
that in future their shares should be non-cumulative. All the shares
in the company, with the exception of 9,007 Preference shares, were
held by the three amalgamated companies. The necessary resolutions
had been carried unanimously by each class of the shareholders.

The company was formed in pursuance of a rationalising scheme.

Mr, Justice Bennett: What exactly does ‘‘rationalization’ mean ?

Mr. Brown: It is a new word invented by Parliament to mean the

same thing as amalgamation.
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The statutory safeguard for minorities should always be
borne in mind. Where the rights of a particular class of
shareholders are being varied, the holders of 15 per cent
of the issued shares of that class, who object to the varia-
tion approved by the rest ol their class, can appeal to the
Court against it, and the Court has power, if satisfied that
the applicants are being unfairly prejudiced, to disallow
the variation.! The Court must be satisfied that the pro-
posal is in fact unfair. If what the sharcholder is going to
get under the new scheme is, in all the circumstances, a
fair substitute for what he had under the old, he has no
cause to complain. "It is after all a question of degree.
If that which the company is offering to the shareholder
is 8o illusory as to be inadequate consideration for the
capital represented by his share, no Court will confirm the
proposal; but if the question comes to this, whether as
a matter of business that which is offered in exchange for
the share is a fair and reasonable cxchange, then in ninety-
nine cases out of a hundred I am quite satisfied it is the
duty of the Court, as far as possible, to leave those who
are participating in the exchange to decide as to the
adequacy or inadequacy of the consideration which they
are offered.” 2

Mr. Justice Bennett: Did it originato in Parliament ?

Mr. Brown : I am not sure ubout that. It originated among politicians.

Mr. Justice Bennett : 1ts main object is to get rid of competition.

Mr. Brown: That is so.

Continuing, counsel said that the henefits anticipated from the
amalgamation had not been realised.

Mr. Justice Bennett: This is rather strange. The closed works, which
stand in the books as at someo £2,300,000, are now valued at somo
£156,000. That is to say, there is a loss on that item of over £2,000,000.
Waus it supposed that, as a result of rationalisation, the remaining assots
would be increased by that sum?

Mr. Brown: Apparently, my Lord. It was considered that, if the
company made large profits, the increased value of the goodwill would
make up the difference.

Mr. Justice Bennett: Somebody made a big mistake in valuing at
over £2,000,000 what is worth £156,000.

As stated above, his Lordship made the order asked for.

(The Times.)
1 8. 61.
t In re De La Rue & Co., Ltd., [1911] 2 Ch. 361, 364.
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TABLE A (CLAUSES 30 ro 38)
CONVERSION OF SHARES INTO STOCK

30. The company may by ordinary resolution convert any
paid up shares into stock, and reconvert any stock into paid
up shares of any denomination.

31. The holders of stock may transfer the same, or any
part thereof, in the same manner, and subject to the same
regulations, as, and subject to which, the shares from which
the stock arose might previously to conversion have been
transferred, or as near thereto as circumstances admit; but
the directors may from time to time fix the minimum amount
of stock transferable, and restrict or forbid the transfer of
fractions of that minimum, but the minimum shall not exceed
the nominal amount of the shares from which the stock arose.

32. The holders of stock shall, according to the amount of
the stock held by them, have the same rights, privileges. and
advantages as regards dividends, voting at meetings of the
company, and other matters as if they held the shares from
which the stock arose, but no such privilege or advantage
(except participation in the dividends and profits of the com-
pany) shall be conferred by any such aliquot part of stock as
would not, if existing in shares, have conferred that privilege
or advantage.

33. Such of the regulations of the company as are applic-
able to paid up shares shall apply to stock, and the words
‘““share’" and “shareholder’ therein shall include ‘‘stock” and
“atockholder.”

ALTERATION OF CAPITAL

34. The company may from time to time by ordinary resolu-
tion increase the share capital by such sum, to be divided into
shares of such amount, as the resolution shall prescribe.

35. Subject to any direction to the contrary that may be
given by the company in general meeting, all new shares shall,
before issue, be offered to such persons as at the date of the
offer are entitled to receive notices from the company of general
meetings in proportion, as nearly as the circumstances admit,
to the amount of the existing shares to which they are entitled.
The offer shall be made by notice specifying the number of
shares offered, and limiting a time within which the offer, if
not accepted, will be deemed to be declined, and after the
expiration of that time, or on the receipt of an intimation from
the person to whom the offer is made that he declines to
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accept the shares offered, the directors may dispose of those
shares in such manner as they think most beneficial to the
company. The directors may likewise so dispose of any new
shares which (by reason of the ratio which the new shares
bear to shares held by persons entitled to an offer of new
shares) cannot, in the opinion of the directors, be conveniently
offered under this Article.

36. The new shares shall be subject to the same provisions
with reference to the payment of calls, lien, transfer, trans-
misgion, forfeiture, and otherwise as the shares in the original
share capital.

37. The company may by ordinary resolution-—

(a) Consolidate and divide all or any of its share capital
into shares of larger amount than its existing shares;

(b) Subdivide its existing shares, or any of them, into
shares of smaller amount than is fixed by the Memorandum
of Association subject, nevertheless, to the provisions of
8. 50 (1) (d) of the Act;

(c) Cancel any shares which, at the date of the passing
of the resolution, have not been taken or agreed to be taken
by any person.

38. The company may by special resolution reduce its share
capital and any capital redemption reserve fund in any man-
ner and with, and subject to, any incident authorised, and
consent required, by law.



CHAPTER X
RECONSTRUCTION

A TIME may come in the history of a company when it
outgrows its original character altogether. Even though
its powers have been drafted so widely that almost any
incidental business could be carried on so long as it was
profitable, there may yet come a fresh opening which,
convenient enough from a business point of view, could
hardly be said to fall under the express objects of the
company. The Eastern Steam Packet Co. may have power
to invest in shipbuilding and any kind of business con-
ducive to its own prosperity. Perhaps it has ceased to
run its ships altogether, and is now cntirely a holding
company or investmen{ trust. Could it transfer its in-
vestments to steel rolling or coal mining concerns? It
would be very surprising if it could, yet the character of
the company may have been changing so gradually that
those responsible for its management fail to see that the
new departure alters the whole basis of the company.
At this point reconstruction is necessary; a mere altera-
tion of the objects clause is not enough. That is all very
well when some amplification of the existing powers is all
that is sought, when a business that can conveniently be
combined with the principal business, one that might well
have been included under the original objects had it but
occurred to the draughtsman, is sought to be carried on.
Here it is something much wider that is being attempted.
In law the practical distinction here drawn turns upon
8. 5, those alterations in the objects clause that fall within
the section and those that do not. As to the scope of the
section there is no doubt at all.

The section in no way enables a company to alter its
Memorandum at its will or pleasure, nor does it confer

204
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any such power upon the Court. The permissive cases are
specifically set out and the power of the Court is confined
to them.! The section now confers power to sanction
alterations with a view to facilitating amalgamations, but
otherwise a change altering the whole basis? of the com-
pany will not be approved.

Thus, the main business of a “‘shipowners’ club™ was
mutual insurance. An alteration of the Memorandum was
sought so as to enable the club to compel its members to
use standard forms of charter-party as approved by the
Chamber of Shipping. The Court refused to sanction it; it
entirely altered the basis of the Association. (In re North
of England Protecting and Indemmnity Association (1929), 43
T.L.R. 296.)

Reconstruction, then, for the purpose of a fundamental
change in the objects of the company, or for a radical
alteration of the rights of the different classes of share-
holders with a view to raising fresh capital, or for amalga-
mation with subsidiary or rival concerns, may have to be
effected, and it usually takes one or other of the following
forms—

(2) By a sale (i) of all the shares to another company,
or (ii) of the whole of the undertaking to another company.
(6) By a sale and dissolution under s, 234.

(c) By a scheme of arrangement (sometimes called &
“fair scheme”’) under s. 153.

(a) Sale of all the Shares. This method is very simple

! In re Governmnents’ Stock Investment Co., [1891] 1 Ch. 649,

% 1t is not such an alteration to allow of fees being paid to the direc-
tors when by the Memorandum such payment was originally pro-
hibited. The main purpose of the company was to improve the b ing
of poultry. “It was not the encouragement and improvement of
poultry breeding that was sought to be changod, but that the business
should be managed in a more efficient way by making payment to
those who were prepared to devote much time to it.”

“*It was often difficult to distinguish between the objects and the

wers of a company, but the object for which the association was

ounded was still ite main purpose; only efficiency was lost because of

the difficulty of finding persons who would give their full time without
some payment.” (In re Soientific Poultry Breeders’ Association, Itd.,
[1833] 1 Ch. 227, C.A.)

18%—{2150)
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but of somewhat limited application. In the first case
where an outside company desires to obtain a controlling
interest, and the shareholders are all agreed, no difficulty
is presented. The shares are transferred to and regis-
tered in the name of the purchasing company, and that
is all that needs to be done. A dissentient minority, how-
ever, may have to be reckoned with. In that case s. 155
provides that where nine-tenths (in value) of the share-
holders of a particular class have approved the terms of
the transfer, the rest can be compelled to transfer on the
same terms on notice being served upon them. But a
dissenting shareholder may within a month of the notice
apply to the Court, and the Court may order otherwise.
This, of course, is a useful safeguard for minority rights,
but it means that where the opposition to the scheme is
strong this method of reconstruction may not be the most
practicable.

Sale of the Undertaking. The second method of sell-
ing, not the shares, but the undertaking as a going con-
cern to another company may often be suitable, especially
where it is the provision of fresh capital that is the main
object in view, because the acquiring company may be in
a better position than the selling company for raising the
necessary money. But it must always be borne in mind
that the method cannot be used to deprive a dissentient
minority of the rights it would have under the other
scheme to be mentioned. This was laid down in one of
the leading cases on the subject, a case of peculiar interest
because of the thoroughness with which first principles
were explored.

Henderson’s Estates had issued fully paid £1 shares. A
scheme of reconstruction was approved in general meeting
whereby the company’s undertaking was to be sold to a
company to be formed, and the shareholders were to receive
& like number of £1 shares in the new company with, how-
ever, only 17s. 6d. credited as paid. The scheme was &
device to extract further capital from the holders of fully
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paid shares in the old company, and to avoid paying to
dissentient shareholders the full value of their interest.

Mr., Bisgood claiming that the scheme was ulira wvires,
sought an injunction to prevent it being proceeded with.
The Court of Appeal held he was entitled to it.

“This is a case of the first importance. The question
involved is whether by clauses, even in the Memorandum of
Association of s company limited by shares, the limit upon
the shareholder’s liability can be raised-—whether the con-
stitution of the company can provide that the majority
may impose upon the minority a scheme under which the
member must either come under an increased liability or
acoept such compensation as the scheme offers him. 8. 161
of the Companies Act, 1862,' protects the dissentient mem-
ber by securing him the value of his interest to be determined
by arbitration or agreement. . . . That is a section which
speaks not only after liguidation, but when the company
is proposed to be, as well as when it is in the course of
being, wound up. The spocial resolution may be passed
antecedently to or concurrently with the resolution for
winding up. It is a section which enables the liquidator,
instead of converting the assets into money, to exchange
them for shares or like interests for the purpose of dis-
tribution amongst the members, but it safeguards the
dissentient member by providing for the purchase of his
interest at a price to be determined ax mentioned in the
Act of Parliament. The dissentient member being thus in
a position, by taking proper steps, to obtain the value of
his interest in the company, there is no hardship upon him
in any of the following arrangements within reasonable
limits: (1) That the shares for distribution be partly-paid
shares, or (2) that if he wants the shares he must apply
for them within a limited time, or (3) that shares unapplied
for are to be at the disposal of the new company, or (4)
that shares unapplied for may be sold and the member who
does not assent shall take the proceeds (for this is giving
him something more than that to which he would be other-
wise entitled), or (5) that the shares shall not go to the
company and be assets of the company, but shall go direct
to the members. It has accordingly been held that all these
are legitimate in sales under that section. On the other
hand, if there are dissentient members unpaid, the company
may be put under an undertaking not to part with the

1 See now 5. 234.
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assets until provision is made for them : In re Hester & Co.!
And, further, the creditors are not injured, for under the
last words of the section the sale is invalid if within a year
a winding up order be obtained. But none of these things
are true if the sale be made, not under «. 161, but under
clauses in the Memorandum such as are here relied upon,
for when the shareholder cannot obtain the value of his
interest all the above are a hardship upon him. In sub-
stance he is placed in the position that he must either take
the shares with the liability, take them within a limited
time, and s0 on, or else find himself dispossessed of his
proportionate share of the assets of the old company. And
the creditor is injured, for the distribution of the shares
direct to the members before the debts are paid leaves the
creditor with nothing to look to but such part of the assets,
if any, as goes to non-assenting members. Under s. 161 the
creditor can stop the sale under the last words of the sec-
tion; under the Memorandum of Association he cannot.
Moreover, if the creditor resorts, as he naturally will in the
first instance, to the last-mentioned assets, the non-assenting
members will see those swept away by the creditors, while
the assenting members have received and gone away with
their shares. All this is wholly at variance with the right
of the member who is not minded to take the new shares
with the liability upon them. His right is to have the
assets, including the shares in the new company, realised
and applied first in payment of the debts, and then to have
his proportionate share of the balance.” 2 (Bésgood v. Hender-
son’s Transvaal Estates, Ltd., [1908] 1 Ch. 743 C.A.)

(b) Sale and Dissolution under S. 234. This scheme
will at first sight appear rather complicated, but it is none
the less in suitable circumstances a very convenient one.

To begin with a resolution for voluntary winding up is
passed, and at the same time the liquidator is empowered
to sell the company’s business for shares in the new com-
pany. These shares, when the whole of the operation has
been carried out, will be distributed among the members
who, in the meantime and throughout, are bound by what

1 [1875) W.N. 179; 44 L.J. (Ch.) 757.

* This judgment, from which only a short extract can here be given,
deservea the closest attention on the part of the law student, both for
its lucidity and its analysis of first principles.
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the liguidator does. When an arrangement of this kind
is proposed it is difficult to please all the shareholders or,
at any rate, all equally. It is accordingly provided that
those who do not vote in favour of the special resolution
may call upon the liquidator to buy them out. The pro-
cedare here is somewhat technical. Notice must be served
upon the liquidator at the registered office of the company
within seven days of the passing of the resolution. It
should be carefully observed that this right belongs not
merely to those who actively opposed the resolution, but
also to any who did not vote in favour of it. The notice
must give the liquidator the option of either abandoning
the scheme or buying the member out. The notice must
be in this form; if it does not give the liquidator the
alternative it is bad.! The price at which the dissentient
is to be bought out has then to be settled. If the member
is willing to agree a figure no difficulty is presented, hut
if not, it has to be fixed by arbitration. The current mar-
ket price of the shares cannot (in the absence of agree-
ment) be taken, because a shareholder in a winding up is
entitled to an aliquot share of the net assets of the com-
pany, and this may be more or less than the current
market value of the shares. Nor can the necessity for
arbitration be evaded by a provision in the Articles fix-
ing a method of valuation; that does not constitute
agreement for this purpose.2 Once the price is settled the
practical difficulty arises as to how the necessary money
is to be raised, because the purchase money must be paid
before the company is dissolved. If the money is not paid
a dissatisfied member can go for a compulsory winding up.
To forestall this difficulty it is not uncommon for a slightly
different procedure to be adopted at the very outset.
Instead of having a purely voluntary winding up, appli-
cation is made to the Court for winding up under

* Bea In re Demarara Rubber Co., Ltd., [1913] 1 Ch. 331. .
* Baring-Gould v. Sharpington Combined Pick and Shovel Syndicale,
{1899] 2 Ch. 80,
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supervision.! In this way the protection of the Court, and
the directions of the Court if necessary, can be obtained
for the steps taken by the liquidator.

In this connection the following propositions have been
laid down 2—

1. When a so-called scheme is really and truly a sale
and dissolution under s. 234, that section must be com-
plied with and cannot be evaded by calling it a scheme of
arrangement under 8. 153.

2. Where a scheme of arrangement cannot be carried
through under . 234, though it involves a sale to another
company for ‘“shares, policies, or other like interests,”
and for liquidation and distribution of the proceeds, the
Court can sanction it under s. 153 if it is fair and reason-
able in accordance with the principles upon which the
Court acts in these cases, and it may, but only if it thinks
fit, insist as a term of its sanction on the dissentient share-
holders being protected in manner similar to that pro-
vided for in s. 234.

3. Where a scheme of arrangement is one entirely out-
side s. 234, a fortior: can the Court act as in proposition
2. In order to take advantage of the powers of the Court
here indicated and thus avoid what is often a great prac-
tical stumbling block, the difficulty of raising the money
to buy out shareholders who would rather have their
money than go on with the scheme (for, it must be remem-
bered, it is not only the active opposition that must be
bought off, but any who refrain from voting in favour of
the scheme and then serve their notices), the scheme is
not framed in this form, but is rendered practicable in the
manner now to be mentioned.

(c) Scheme of Arrangement under S. 153. One of the
reasons why a company may need fresh capital is that it
is temporarily in financial straits. The bank declines to
allow any further overdraft and the company cannot meet

! See below p. 216.
? In re Anglo-Continental Supply Co., Ltd., {1922] 2 Ch. 723.
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its current expenses. The concern may be a thoroughly
sound one and, once tided over its difficulties, exceedingly
prosperous. In such circumstances fresh capital may be
readily available, but the lenders would not unnaturally
insist that some arrangement be come to with regard to
outstanding liabilities. Arrangements with ereditors can,
of course, be made in the ordinary course on a purely
voluntary basis, but there may be a number of creditors
who for good reason or bad refuse to come in. This is
where the section comes into operation. Where three-
fourths (in value) of any particular class of ereditors agree
to a compromise or arrangement, the remaining creditors
of the class can be compelled to accept it, if only it is
approved by the Court.! If necessary the Court will
order and give directions ag to the holding of meetings
of the various classes of creditors.?

This machinery can be used where it is not an arrange-
ment with creditors that is the primary object, but a
reorganisation of the share capital or other form of recon-
struction.? Meetings of the various classes of sharcholders

18,153 (2). 2 8, 153 (1).

3 In re John Broadwood & Sons, Ltd., before Mr. Justice Kve.

His Lordship sanctioned a reduction of capital and a weneme of
arrangement made between John Broadwood & Sons, Ltd , the piano-
forte manufacturers, and the First and Secoud Mortgage debenture-
holders and the unsecured eroditors of the company.

Mr. Cecilt W. Turner, who appeared for the company and the deben-
ture-holders, said that the object of the petition was to endeavour to
g1ve a new lease of life to the very old pianoforte business of Broad-
woods, which was established in the reign of George LI, sinco when
they had been Royal Warrant holders. The scheme had only been
rendered possible by the generosity of Mr. Cuthbert Eden Heath, a
loan creditor for £138,516, who was renouncing all clauns sgainst the
company in respoct of his loans and the arrears of interest on them,

There were £109,600 6 per cont ¥irst Morigage debentures and
£69,500 4} per cent Second Mortgage debentures, on which there were
large arrears of interest. The trade creditors accounted for the com-
paratively small sum of £11,627. On 23rd March, 1931, & receiver
was appointed on behalf of the debenture-holders, and at present he
had & substantial sum in hand. The share capitul was nominally
£100,000, of which £75,791 £1 shares had been issued, and by the
scheme they would be reduced to 1s. each. New ‘A’ and “B" Ordin-
ary shares of 58. each would be created and issued. The company
would adopt new Articles of Association converting it from & private
into a public company.
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can be ordered and the same three-fourths majority is
binding.!

Thus, assume a not uncommon case of a Golf Club in need
of reconstruction. The Wivenhoe, with a 9-hole course
owned not by the club, but by a company. There are heavy
debentures, most owned by members of the club, snd a big
overdraft. Two facts are clear, the company is paying away
more than it can afford by way of interest on its borrowed
nuoney, and the club (of which the membership has be-
come stationary) must either go forward or go under
altogether. The matter is brought to a head by the bank
{although the manager was captain the year before last and
is now down to scratch) refusing to allow any further over-
draft. The policy of the club is to buy the five meadows on
the slope adjacent to the fifth hole, lay out an 18-hole
course with a suitable club house, and attract members from
the overcrowded Loo and Mitcham Clubs. To do this
£10,000 is needed. 1t is accordingly proposed to form a new
company to buy Wivenhoe Park, the main asset of the
company, and carry out the developments suggested; to
give shares in this new company in exchange for shares in
the present company, each new £5 share being credited £3
paid. The debentures bearing 5 per cent interest are to be
replaced by preference shares fully paid in the new bearing
4} per cent interest, and the unsecured creditors (over £50)
are to receive 25 per cent cash and the rest in ordinary
shares. This is where s. 153 comes in, because the key to

The holders of the First Mortgage debentures were to surronder
their rights on receiving arrears of interest up to 30th September, 1930,
payment in cash of 2s. 6d. in the pound, and the allotment to them or
their nominees of 54,800 new ‘A’ Ordinary shares of 5s. each credited
as fully paid, and of new 8 per cent Income Debenture stock, fully paid
to the extent of four-fifths of their present holdings, the Debenture
stock to be secured by a trust deed. The holders of the Second Mort-

debentures would surrender their claims for an allotment of one
38, **B” Ordinary share for every £1 of the nominal value of the doben-
tures. The lessors of the company’s prermises at 158 New Bond Street,
which had been assigned by the company, would receive & sum in
cash in discharge of all their claims. The claims of unsecured creditors
would be satisfied by the issue of one 5s. “‘B” share for each £5 of their
claims as on 23rd March, 1931.

His Lordship made an order sanctioning the scheme.

1 8.153 (5). The meeting must be truly representative of the persons
concerned. The practical difficulties that may arise are well illustrated
in British America Nickel Corporation, Ltd. v. M. J. O’Brien, Lid.,
¥192:1i] A.C. 369 P.C., where a considered statement of the law will be
ound,
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the whole scheme is the arrangement with the creditors.
The unsecured creditors have every inducement to agree
because otherwise, if the company is wound up, the club
dissolved and the assets sold for what they will fetch, the
debenture-holders will seize everything and they will be
squeezed out. But, doubtless, some of the members will
feel a sense of grievance; they are receiving only a quarter
of what is owed them, and for the rest shares, which are
only of value if the 18-hole course is a success where the
9-hole course has been a failure. The Court may, however,
well approve the scheme, especially if the objectors are but
a small minority (with an appropriately high handicap).
The debentuge-holders again have reason to acquiesce though
probably grudgingly, because they are going to receive a
lower rate of interest and no security for their loan. But
cumulative preference shares in a prospering club may well
be better than a charge over a wasting security (and in any
case the ‘‘tigers’ will be holding three-fourths of the deben-
tures). Here, however, a powerful minority may succeed in
getting better terms for all, say preference shares ag to half
and debentures for the rest. But whatever the scheme
eventually decided upon, it is the negotiations with the
creditors and their agreements amongst themselves that
ultimately determine its character.

Where such scheme of arrangement is part of & plan of
reconstruction or amalgamation, the Court has very wide
powers ! of facilitating the scheme. Thus the Court may
provide for the dissolution, without winding up, of any
transferor company ; it may also make provision for the
dissentients without requiring that they should be paid
out as under s. 234. This is of great practical importance,
because the need of finding the money to buy out dissen-
tients is often the cause of failure of the whole scheme.
Provided only they are fairly dealt with, the Court will
be satisfied. The Court itself has power to determine on
what terms dissentients are to be bought out, and may
vary the scheme accordingly.?

Under this section the transferee must be a company,
which is not the case under s. 234.

1 8. 154.
2 Cf. In re Casiner-Kellner Alkali Co., Ltd., [1930] ¢ Ch. 348,



CHAPTER XI
WINDING UP

(A) VOLUNTARY

THERE must be many who attended the last annual meet-
ing of the Eastern Steam Packet Co., realising that it
would be the company’s last. A small dividend it is true
had been declared, but it was as clear as noonday that the
company was fast losing its remaining traffic to its upstart
rival, the Eastern Air Packet Co. Obviously the time has
come for winding up, while it will still be possible to pay
208. in the £ all round. The directors heing sensible men,
however unwilling to make a break with an honourable
past, reluctantly accept the necessity for it and take the
initial steps to bring it about.

A Board meeting is held when the affairs of the com-
pany are carefully looked into. After satisfying themselves
that all the creditors can be paid in full within a period
of twelve months, the directors make a formal declaration
of solvency. This declaration is at once filed with the
Registrar. At the same time the Secretary is instructed
to convene an extraordinary meeting of the company, and
to give notice of a special resolution to the effect that the
Eastern Steam Packet Co. shall be wound up voluntarily.

Members' Voluntary Winding Up. In due course the
shareholders meet and pass the special resolution. The
resolution has, of course, to be filed; it has also to be
published in the Gazette within seven days. The com-
mencement of the winding up dates from the resolution,
and from that moment the company ceases to carry on
business, except for the purposes of a beneficial winding
up. Moreover, the directors cease to act; they give place
to the liquidator, who is appointed at the same meeting.

This is not the place to deal in any detail with the

214



WINDING UP 215

functions of the liquidator or the business of winding
up. Very briefly, his duty may be said to be to get
in all outstanding debts, to realise the assets of the
company to the best advantage, and to pay all creditors.
If there is any surplus it will be returned to the share-
holders in accordance with the rights attaching to their
shares.

Creditors’ Voluntary Winding Up. If there is not
enough to pay all the creditors in full the procedure is
slightly different. There will be no declaration of sol-
vency when the directors of Treasure Island Gold Mining
Clo. decide to wind up. It will be a “creditors’ voluntary
winding up " in contradistinction to the “ members’ volun-
tary winding up ! just described. Moreover, in that the
company by reason of its liabilities cannot continue its
business,? the resolution will be an extraordinary one.
This, incidentally, has the advantage of being a much
quicker process.? The creditors may, if they choose,
appoint a committee of inspection or a liquidator to act
jointly with or in place of the liquidator appointed by
the shareholders.

It should be borne in mind that though the company
thus ceases to carry on business it still continues its cor-
porate existence. It has not ceased to be a company, and
throughout the winding up any legal proceedings that
have to be conducted by the liquidator are taken in the
name of the company (in liquidation).

Account of the Winding Up. As soon as the business
of winding up is completed the liquidator must make up
an account, showing how the property of the company
has been disposed of, for presentation to the shareholders,
and in a creditors’ voluntary winding up to the creditors
a8 well. He calls both meetings by means of notices in
the Qazette, and the length of such notice must be at least

1 These terms are statutory. See 8. 230 (3).
? See 8. 225.
* Because of tho length of notice required. See ante p. 92.
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one month. He can call both meetings on the same day
if convenient.

Final Meeting. This last meeting of the company is in
any event a gloomy affair, and it may be difficult to
secure a quorum. But it matters little because the liqui-
dator can make a return to the effect that the meeting
was duly summoned, but there was no quorum and the
law is satisfied. The meeting, if a quorum is present, has
no other business than the consideration of the account
of the winding up. No further resolution is necessary in
the winding up or for dissolution.

(Within seven days the liquidator files this account with
the Registrar.

The company then lives on for another three months,
but when the three months have expired the company
dissolves and is no more.

Dissolution. The body corporate that is has ceased to
exist, but it does not altogether pass from history at that
moment. Its ghost, so to speak, continues to walk the
earth for a period of two years. At any time within two
years the liquidator or any other person who appears to
the Court to be interested may make application,! and
the Court, if it thinks fit, may declare the dissolution void.
Proceedings may then be taken just as if the company had
never been dissolved.

The Company’s Books and Papers. What is to happen
to the Eastern Steam Packet Co’s books and papers!?
The company may have made provision for this by extra-
ordinary resolution. If not, the liquidator should keep
them for five years from the date of the dissolution, after
which he may destroy them or send them to the British
Museum or do whatever else he pleases with them.?

(B) WINDING UP UNDER SUPERVISION

Where a company has passed a resolution for a volun-
tary winding up the Court may make an order for the

! See 5. 294, See 8. 283.
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voluntary winding up to continue, but subject to the
supervision of the Court.!

The Eastern Air Packet Co. is about to amalgamate with
the New Glider and Transantarctic Transport, Ltd. A
special resolution for voluntary winding up is passed, and
the liquidator is to sell to the New Qlider under s. 234.
Some of the sharcholders have little faith in the New Glider
and are likely to give trouble. Application is made to the
Court for the winding up to continue under supervision.

The Austin Friars Bucket Shop, Ltd., has fallen upon evil
days. Its remaining assets are few and, if it is compulsorily
wound up, the assets will all be swallowed up in the process.
But a creditors’ voluntary winding up is difficult, because
the landlord is pressing for his arrears of rent, and the wiser
or less considerate creditors are threatening proceedings.
The company can be wound up under supervision for the
order, as soon as made, operates as a stay of all proceedings.?

Macintosh Tweeds, Ltd., is going in for reconstruction.
Voluntary winding up has been resolved upon and Mr.
Angus Macintosh is appointed liquidator. As it happens
Mr. Angus is in no way related to the Macintosh whose
name the company bears, but his appointment is displeasing
to the creditors. The Court will appoint Mr. Cape instead,
and order him to make periodical reports as to the progress
of the winding up, and not to pay solicitors’, accountants’,
auctioneers’, and similar charges except as allowed by the
Registrar.

COMPULSORY

There is, finally, compulsory winding up by the Court.
The chief ground for a compulsory winding up can be
indicated at once. The creditors cannot get paid. In the
words of the Act, the company is unable to pay its debts.
A sum of £50 or more is due; the creditor has left at the
registered office of the company a demand in writing for
the amount; three weeks elapse without payment or

1 8. 256.

% 8ce ss. 2569 and 177, and cf. Bowkett v. Fullers United Electric Works,
Ltd., [1923] 1 K.B. 160. Where a company 1s in voluntary liquidation
and jutzgment is obtained against it, there will be a stay of execution
unless there are very exceptional reasons for ordering otherwise. Cf.

Anglo-Baltic and Mediterranean Bank v. Barber & Co., [1024] 2 K.B.
. 410 C.A.
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composition ; then, even if it be only that the company
does not choose to pay the debt, it is deemed to be unable
to and the petition is in order.

The company itself may petition in such circumstances
but it is unusual, for a voluntary winding up under super-
vision will ordinarily meet the case.

The fact that voluntary winding up has been resolved
upon or is already in progress is no bar to a creditor’s
petition, though in the absence of special circumstances
the Court will not make a compulsory order against the
wishes of a majority of the creditors.

Such a petition may be the creditor's only remedy,
especially where his claim has been wrongly disallowed in
a voluntary winding up. Moreover, disallowance of a claim
by the Registrar in a voluntary winding up does not estop
the creditor from presenting a petition.

Mrs. Rivette had obtained judgment against Inecto, Ltd.,
in respect of damage done to her hair by the use of the
company’s dye, Inecto Rapid.

In the voluntary winding up pursuant to a resolution of
13th October, 1921, Mrs. Rivette believing the company to
be insolvent submitted to the jurisdiction of the Registrar,
who made an order that her claim should not be admitted
to proof. She subsequently discovered that shortly before
13th October a new company had been registered, Rapidol,
Ltd., in which all the shares were held by the same three
members of the Duckers family who owned Inecto, Ltd.,
and to Rapidol, Ltd., practically all the assets of Inecto,
Ltd., were sold. Moreover, in September the capital of
Phyllis Earle, Ltd., in which the Duckers and Inecto, Ltd.,
held all the shares, had been increased from £10,000 to
£14,000.

The Court made an order for compulsory winding up;
the transactions disclosed were so suspicious that they ought
to be investigated by the Official Receiver, and that a com-
pulsory order ought to be made not merely for enabling
the debts of the company to be paid, but for inquiring into
what looked like serious frauds. (In re Inecto, Lid. (1922),
38 T.L.R. 797.)

The only other ground for a compulsory order—apart
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from the cases where winding up may be said to be by

operation of law!l— tory meeting is not held, v

2ywhere the statutory report is not filed, where the number
oI members falls below seven or two, and the rest—is
where In all the circumstances the Court thinks it just
and equitable that the company should be wound up.
This ““just and equitable” clause has been the subject of

a good deal of consideration on the part of the Courts.

The * Just and Equitable ” Ground. In the first place
it is to be noted that it is a ground in itself. The clause
is not to be construed on the ejusdem generis principle
that is to say, it is not to be confined to cases similar to,
though not included under. the previous clauses of the

section.?

The words just and equitable are words of the widest
significance, and do not limit the jurisdiction of the Court
to any case. It is a question of fact, and each case must

depend on its own circumstances.?

The just and equitable clause has been relied on in the

following cases-

(i) Where the substratum of the company was gone,
the capital misapplied, and the company so constituted

that it was deprived of its usual remedies.

“M. BUriot is, as everybody knows, an inventor of air-
craft of world-wide repute. He gave to Mr. Casson, the
chairman of the syndicate, an option to purchase his English
business, and the syndicate entered into an agreement with
the company to sell to them at a large profit. The prime
mover in the whole matter was Lawson. . . . By a series
of contrivances exhibiting considerable astuteness he has
managed to get the affairs of the company under his con-
trol. . . . The company had the option of acquiring the
business of M. Blériot, and I think that if the company had
been honestly formed he would probably have completed,
but he very soon found that the company was not in a

L Bee 5. 168 (2) (3) (4) and ante p, 90.
* Bee Loch v. John Blackwood, Ltd., [1924] A.C. 783.

3 In re Blériot Manufacturing Aircraft Co., Ltd. (1916), 32 T.L.R,

253,
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the illustrations, that cvery matter of account between
the officer and the company is one to be pursued in this
way. Emphasis should be placed upon the word “ guilty.”
There must be some misfeasance in the nature of a breach
of trust of which the officer has been guilty.

Thus, the Secretary took a trip (unauthorised) te Amerioa,
costing some £265, and overdrew his salary to the extent of
£108. The liquidators sought to recover these amounts by
means of misfeasance proceedings. The Court held they
were not applicable. It is not every claim that can be pur-
sued in this way, but only where it arises from a loss caused
to the company by the officer’s breach of duty. (In re Etic,
[1928] Ch. 861, where the authorities are carefully con-
sidered.)

?issolution. When the affairs of the company have
reen completely wound up the Court makes an order for
dissolution, and the company is dissolved from the date
of the order. The liquidator must report the order within
ourteen days to the Registrar, who enters a minute
accordingly. As a warning to the dilatory there is a £5
fine for every day in which the liquidator is in default in
notifying the dissolution.?

Defunct Companies. There are a certain number of
companies, fortunately very few,_that are, so to speak,
abandoned by their promoters. {The business has long
since dwindled to nothing, or more probably there never
was any business at all—the company was formed to work
some invention of which the misguided backers hoped
untold wealth, but which in reality was doomed from the
very start, ‘perpetual motion” or some other hoary
chimaera under a new name. When £30,000 has been sunk
and lost, and with it all confidence except that of the
. inventor, no one will have anything further to do with the

! For mere technica! breaches of trust, where an officer has acted
honestly and reasonably and ought in all the circumstances fairly to
be excused, the Court has power to reheve, 8. 372; even though the
transaction was wltra vires though honestly and reasonably believed to

be intra vires. (Claridges Patent Asphalte Co., Ltd., {1921] 1 Ch. 543.)
* 8. 221,
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company. Who wants to incur expense for mere formal-
ity’s sake? Consequently the Self-Generating Power Co.,
Ltd., remains on the register. but no annual statement iy
filed, no replies are received by the Registrar, and there
is not a living soul at the company’s office. But in the
eye of the law the company, though defunct, is not dead ;
accordingly special provision is made for its dissolution.

The Registrar must first write and inquire whether the
company is still in operation. [f there is no reply by the
end of a month, he must send another letter within four-
teen days, registered this time, referring to the former
letter and want of reply. and intimating that failing an
answer within a month a notice will be published in the
Gazetle with a view to striking the name of the company
otil\;.he registera

o reply being received by the end of the month, he
publishes in the Gazette. and sends to the company, a
notice that at the end of three months, unless cause is
shown to the contrary, the company will be struck off and
dissolved \

But a member or creditor who is aggrieved at the strik-
ing off has twenty vears (from the publication of the notice
in the Gazette) in which to apply for the company to be
reinstated, and in proper circumstances the Court will
order the name of the company to be restored to the
register.!

1N, 295.
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THE COMPANIES ACT, 1929

BE it enacted by the King's most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the
authority of the same, as follows—

PaArT 1.

INCORPORATION OF COMPANIES AND MATTERS INCIDENTAL
THERETO.

Memorandum of Association,

1.—(1) Any seven or more persons, or, where the company to
be formed will be a private company, any two or more persons,
associated for any lawful purpose may, by subscribing their
names to a memorandum of association and otherwise compl‘yiug
with the requirements of this Act in respect of registration, form
an incorporated company, with or without limited liability.

(2) Such a company may be either—

(a) A company having the liability of its members limited by
the memorandum to the amount, if any, unpaid on the
shares respectively held by them (in this Act termed “ a
company Emited by shares ”’); or

(b) A company having the liability of its members limited by
the memorandum to such amount as the members may
respectively thereby undertake to contribute to the assets
of the com(f ny in the event of its being wound up (in this
Act termed “ a company limited by guarantee '’); or

(¢} A company not having any limit on the liability of its
members (in this Act termed * an unlimited company ’).

2.—(1} The memorandum of every company must state—

(a) The name of the company, with ‘‘ Limited "’ as the last
word of the name in the case of & company limited by
shares or by guarantee;

(b) Whether the registered office of the company is to be
situate in England or in Scotland ;

{¢) The objects of the company.

(2) The memorandum of a company limited by shares or by
lguarantee must also state that the liability of its members is
imited.

(3) The memorandum of a company limited by guarantee
must also state that each member undertakes to contribute to
the assets of the company in the event of its being wound up
while he i3 a member, or within one year after he ceases to be a
member, for payment of the debts and liabilities of the company
contracted before he ceases to be a member, and of the coits,
charges, and expenses of winding up, and for adjustment of the

225

Mode of form.
ing incorpor-
ated company.

Requirements
with respect to
memorandum



226

Stainp and
stgnature of
memorandum,

Restriction on
alteration of
memorandum.

Mode 11 which
and extent to
which objects
of company
may be
aitered.

COMPANY LAW

rights of the contributories among themselves, such amount as
may be required, not exceeding a specified amount.

(4) In the case of a company having a share capital—

(a) The memorandum must also, unless the company is an
unlimited company, state the amount of share capital
with which the company proposes to be registered and the
division thereof into shares of a fixed amount;

(b} No subscriber of the memorandum may take less than one
share;

(¢) Each subscriber must write oppsite to his name the
number of shares he takes.

3. The memorandum must bear the same stamp as if it were
a deed, and must be signed by each subscriber sn the presence of
at least one witness who must attest the signature, and that
attestation shall be sufficient in Scotland as well as in England.

4. A company may not alter the conditions contained in its
memorandum except in the cases, in the mode and to the extent
for which express provision 1s made in this Act.

5.—(1) Subject to the provisions of this section, a company
may, by special resolution, alter the provisions of its memoran-
dum with respect to the objects of the company, so far as may
be required to enable it—

{(a) to carry on its business more economically or more effi-

ciently; or

(b) to attain its main purpose by new or improved means; or

(¢) to enlarge or change the local area of its operations; or

(d) to carry on some business which under existing circum-

stances may conveniently or advantageously be combined
with the business of the company; or

(¢) to restrict or abandon any of the objects specified in the

memorandum ; or

(f) tosellor dispose of the wholc or any part of the undertaking

of the company; or

(g) to amalgamate with any other company or body of persons.

(2) The alteration shall not take effect until, and except in
so far as, it is confirmed on petition by the court.

(3) Before confirming the alteration the court must be satis-
fied—

(a) that sufficient notice has been given to every holder of
debentures of the company, and to an; ns or class
of persons whose interests will, in the op¥mon of the court,
be affected by the alteration; and

(b) that, with respect to every creditor who in the opinion
of the court is entitled to object and who signifies his
objection in manner directed by the court, either his con-
sent to the alteration has been obtained or his debt or
claim has been discharged or has determined, or has been
secured to the satisfaction of the court:

Provided that the court may, in the case of any person or class,
for cpecial reasons, dispense with the notice required by this
section.

(4) The court may make an order confirming the alteration
either wholly or in part, and on such terms and conditions as it
thinks fit. '

(53 %he court shall, in exercising its discretion under this
section, have regard to the rights and interests of the members
of the company or of any class of them, as well as to the rights
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and interests of the creditors, and may, if it thinks fit, adjourn
the proceedings in order that an arrangement may be made to
the satisfaction of the court for the purchase of the interests
of dissentient members, and may give such directions and make
such orders as it may think expedicent for facilitating or carrying
into effect any such arrangement:

Provided that no part of the capital of the company shall be
expended in any such purchase.

(6) An office copy of the order confirming the alteration,
together with a printed copy of the memorandum as altered,
hall, within fifteen days from the date of the order, be delivered
Ly the company to the registrar of companics, and he shall
register the copy so delivered and shall certify the registration
under his hand, and the certificate shall be conclusive evidence
that all the requirements of this Act with respect to the alteration
and the confirmation thereof have been complied with, and
thenceforth the memorandum as so altered shall be the memo-
randum of the company. ‘

The court may by order at any time extend the time for the
delivery of documents to the registrar under this section for such
period as the court may think proper.

(7) If a company makes default in delwvering to the registrar
of companies any document required by this section to be
delivered to him, the company shall be liable to a fine not
exceeding ten pounds for every day during which the default
continues,

Articles of Association.

6, There may in the case of a company limited by shares, and
there shall in the case of a company limited by guarantee or
unlimited, be registered with the memorandum articles of associa-
tion signed by the subscribers to the memorandum and prescrib-
ing regulations for the company.

7.~(1) In the case of an unlimited company the articles, if the
company has a share capital, must state the amount of share
capital with which the company proposes to be registered.

{2) In the case of an unlimited company or a company limited
Ly guarantee, the articles, if the company has not a share capital,
must state the number of members with which the company
proposes to be registered.

(3) Where a company not having a share capital has increased
the number of its members beyond the registered number, it
shall, within fifteen days after the increase was resolved on or
took place, give to the registrar of companies notice of the
increase, and the registrar shall record the increase.

If default is made in complying with this subsection, the
company and every officer of the company who is in default
shall be liable to a default fine.

8.—(1) Articles of association may adopt all or any of the
regulations contained in Table A.

(2) In the case of a company limited by shares and registered
after the commencement of this Act, if articles are not r ered,
or, if articles are registered, in so far as the articles do not exclude
ofr modify the regulations contained in Table A, those regulations
shall, so far as applicable, be the regulations of the company in
the same manner and to the same extent as i they were comtained
in duly registered articles.
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8. Articles must—

(1) be printed;

(2) be divided into paragraphs numbered consecutively;

{(3) bear the same stamp as if they were contained in a deed ;

(4) be signed by each subscriber of the memorandum of

association in the presence of at least one witness who
must attest the signature, and that attestation shall be
sufficient in Scotland as well as in England.

10.—(1) Subject to the provisions of this Act and to the
conditions contained in its memorandum, a company may by
special resolution alter or add to its articles,

(2) Any alteration or addition so made in the articles shall,
subject to the provisions of this Act, be as valid as if originally
contained therein, and be subject in like manner to alteration by
special resolution.

Form of Memorandum and Articles.

11. The form of—
(1) the memorandum of association of a company limited by
shares;
{2) the memorandum and articles of association of a company
limited by guarantee and not having a share capital;
{3) the memorandum and articles of association of a company
limited by guarantee and having a share capital ;
(4) the memorandum and articles of association of an unlim-
ited company having a share capital;
shall be respectively in accordance with the forms set out in
Tables B, C, D and E in the First Schedule to this Act, or as near
thereto as circumstances admit.

Registration.

12. The memorandum and the articles, if any, shall be deliv-
ered to the registrar of companies for England or the registrar
of companies for Scotland according as the registered office of
the company is stated by the memorandum to be situate in
England or Scotland, and the registrar shall retain and register
them.

13.—(1) On the registration of the memorandum of a company
the registrar shall certify under his hand that the company is
incorporated and, in the case of a limited company, that the
company is limited.

(2) From the date of incorporation mentioned in the certificate
of incorporation, the subscribers of the memorandum, together
with such other persons as may from time to time become
members of the company, shall be a body corporate by the name
contained in the memorandum, capable forthwith of exercising
all the functions of an incorporated company, and having per-
petual succession and a common seal, but with such liability on
the part of the members to contribute to the assets of the
company in the event of its being wound up as is mentioned in
this Act.

14—(1) A company incorporated under this Act shall have
power to hold lands, and as regards lands in any part of the
United Kingdom without licence in mortmain: .

Provided that a compény formed for the purpose of promoting
art, science, religion, charity or any other like object not involv-
ing the acquisition of gain by the company or by its individual
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members, shall not, without the licence of the Board of Trade,
hold more than two acres of land, but the Board may by licence
empower any such company to hold lands in such quantity, and
subject to such conditions, as the Board think fit.

(2) A licence given by the Board of Trade under this section
shall be in accordance with the form set out in the Second
Schedule to this Act, or as near thereto as circumstances admit.

15.—(1) A certificate of incorporation given by the registrar
in respect of any association shall be conclusive evidence that
all the requirements of this Act in respect of registration and of
matters precedent and incidental thereto have been complied
with, and that the association is a company authorised to be
registered and duly registered under this Act.

(2) A statutory declaration by a solicitor of the Supreme
Court, and in Scotland by an enrolled law agent, engaged in the
formation of the company, or by a person named in the articles
as a director or secretary of the company, of compliance with
all or any of the said requirements shall be produced to the
registrar, and the registrar may accept such a declaration as suffi-
cient evidence of compliance.

16.—(1) Subject to the provisions of this section, a company
registered as unlimited may register under this Act as limited,
or a company already registered as a limited company may
re-register under this Act, but the registration of an unlimited
company as a limited company shall not affect the rights or
liabilities of the company in respect of any debt or obligation
incurred, or any contract entered into, by, to, with, or on behalf
of the company before the registration, and those rights or
liabilities may be enforced in manner provided by Part IX of
this Act in the case of a company registered in pursuance of
that Part.

(2) On registration in pursuance of this section the registrar
shall close the former registration of the company, and may
dispense with the delivery to him of copies of any documents
with copies of which he was furnished on the occasion of the
original registration of the company, but, save as aforesaid, the
registration shall take place in the same manner and shall have
effect as if it were the first registration of the company under
this Act, and as if the provisions of the Acts under which the
company was previously registered and regulated had been
contained in different Acts from those under which the company
18 registered as a limited company.

Provisions with vespect to Names of Companies.

17.—(1) No company shall be registered by a name which—

{a) is identical with that by which a comgany in existence is
already registered, or so nearly resembles that name as 1o
be calculated to deceive, except where the company in
existence is in the course of being dissolved and signifies
its consent in such manner as the registrar requires; or

(b) contains the words “ Chamber of Commerce,”’ unless the
company is a company which is to be registered under a
licence granted in pursuance of the next following section
of this Act without the addition of the word ** Limited ™'
to its name; or

\¢) contains the words * Building Society.”
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{2} Except with the consent of the Board of Trade no company

shall be registered by a name which—

(a) contains the words ‘‘ Royal *’ or “ Imperial " or in the
opinion of the registrar suggests, or is calculated to
suggest, the Fatronage of His Majesty or of any member
of the Royal Family or connection with His Majesty's
Government or any department thereof; or

{b) contains the words “ Municipal "’ or ‘‘ Chartered '’ or in
the opinion of the registrar suggests, or is calculated to
suggest, connection with any municipality or other local
authority or with any society or body incorporated by
Royal Charter; or

{¢) contains the word * Co-vperative.”’

18.—(1) Where 1t is proved to the satisfaction of the Board
of Trade that an association about to be formed as a limited
company is to be formed for promoting commerce, art, science,
religion, charity, or any other useful object, and intends to apply
its profits, if any, or other income in promoting its objects, and
to prohibit the payment of any dividend to its members, the
Board may by hicence direct that the association may be regis-
tered as a company with limited liability, without the addition
of the word ** Limited *’ to its name, and the association may be
registered accordingly.

(2) A licence by the Board of Trade under this section may be
granted on such conditions and subject to such regulations as
the Board think fit, and those conditions and regulations shall
be binding on the association, and shall, if the Board so direct,
be inserted in the memorandum and articles, or in one of those
documents.

{3) The association shall on registration enjoy all the privi-
leges of limited companies, and be subject to all their obligations,
except those of using the word ‘* Limited '’ as any part of its
name, and of publishing its name, and of sending lists of members
to the registrar of companies.

(4) A licence under this section may at any time be revoked by
the Board of Trade, and upon revocation the registrar shall enter
the word *' Limited '’ at the end of the name of the association
upon the register, and the association shall cease to enjoy the
exemptions and privileges granted by this section:

Provided that, before a licence is so revoked, the Board shall
give to the association notice in writing of their intention, and
shall afford the association an opportunity of being heard in
opposition to the revocation.

(5) Where the name of the association contains the words
* Chamber of Commerce,’’ the notice to be given as aforesaid
shall include a statement of the effect of the provisions of sub-
section (3) of the next following section of this Act.

19.—(1) A company may, by special resolution and with the
approval of the Board of Trade signified in writing, change its
name.

(2) If a company, through inadvertence or otherwise, is,
without such consent as is mentioned in paragraph (a) of sub-
section (1) of section seventeen of this Act, registered by a name
which is identical with that by which a company in existence
is prevlously registered, or which so nearly resembles that name
as to be calculated to deceive, the first-mentioned company may
change its name with the sanction of the registrar.
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(3) Where a licence granted in pursuance of the last foregoing
section of this Act to a company the name of which contains the
words ** Chamber of Commerce *' is revoked, the company shall,
within a period of six weeks from the date of the revoecation or
such longer period as the Board of Trade may think fit to allow,
change its name to a name which does not contain those words.

Ifa company makes default in complying with the require-
ments of this subsection, it shall be liable to a fine not exceeding
fifty pounds for every day during which the default continues.

(4) Where a company changes its name, the registrar shall
enter the new name on the register in place of the former name,
and shall issue a certificate of incorporation altered to meet the
circumstances of the case.

(5) The change of name shall not affect any rights or obliga-
tions of the company, or render defective any legal proceedings
by or against the company, and any legal proceedings that might
have been continued or commenced against it by its former
name may be continued or commenced against it by its new
name.

General Provisions with vespect to Memorandum and Articles.

20.—(1) Subject to the provisions of this Act, the memo-
randum and articles shall, when registered, bind the company
and the members thereof to the same extent as if they respect-
ively had been signed and sealed by each member, and contained
covenants on the part of each member to observe all the provi-
sions of the memorandum and of the articles,

(2) All money payable by any member to the company under
the memorandum or articles shall be a debt due from him to the
company, and in England be of the nature of a specialty debt.

21.—(1) In the case of a company limited by guarantee and
not having a share capital, and registered on or after the first
day of January, nineteen hundred and one, every provision in
the memorandum or articles or in any resolution of the company
purporting to give any person a right to participate in the divi-
sible profits of the company otherwise than as a member shall be
void.

(2) For the purpose of the provisions of this Act relating to
the memorandum of a company limited by guarantee and of this
section, every provision in the memorandum or articles, or in
any resolution, of a cornpany limited by guarantee and registered
on or after the date aforesaid, purporting to divide the under-
taking of the company into shares or interests shall be treated
as a provision for a share cafrital, notwithstanding that the
nominal amount or number of the shares or interests is not
specified thereby.

22. Notwithstanding anything in the memorandum or articles
of a company, no member of the company shall be bound by an
alteration made in the memorandum or articles after the date on
which he became a member, if and so far as the alteration
requires him to take or subscribe for more shares than the
number held by him at the date on which the alteration is made,
or in any way increases his liability as at that date to contribute
to the share capital of, or otherwise to pay money to, the
company;

Provided that this section shall not apply in any case where
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the member agrees in writing, either before or after the alteration
i8 made, to be bound thereby.

23-—(1) A company shall, on being so required by any member,
send to him a copy of the memorandum and of the articles, if any,
and a copy of any Act of Parliament which alters the memo-
randum, subject to payment, in the case of a copy of the
memorandum and of the articles, of one shilling or such less sum
as the company may prescribe, and, in the case of a copy of an
Act, of such sum not exceeding the published price thereof as the
company may require.

(2) If a company makes default in complying with this section,
the company and every officer of the company who is in default
shall be liable for each offence to a fine not exceeding one pound.

24.—(1) Where an alteration is made in the memorandum of
a company, every copy of the memorandum issued after the date
of the alteration shall be in accordance with the alteration.

(2) If, where any such alteration has been made, the company
at any time after the date of the alteration issues any copies of
the memorandum which are not in accordance with the altera-
tion, it shall be liable to a fine not exceeding one pound for each
copy So issued, and every officer of the company who is in default
shall be liable to the like penalty.

Membership of Company.

25.~—(1) The subscribers of the memorandum of a company
shall be deemed to have agreed to become members of the
company, and on its registration shall be entered as members in
its register of members.

(2) Every other person who agrees to become a member of
a company, and whose name is entered in its register of members,
shall be a member of the company.

Private Companies.

26 —(1) For the purposes of this Act, the expression * private
company ’’ means a company which by its articles—

(a) restricts the right to transfer its shares; and .

(4) limits the number of its members to fifty, not including
persons who are in the employment of the company and
persons who, having been formerly in the employment
of the company, were while in that employment, and have
continued after the determination of that employment to
be, members of the company; and

(¢) prohibits any invitation to the public to subscribe for any
shares or debentures of the company.

(2) Where two or more persons hold one or more shares in 8
company jointly, they shall, for the purposes of this section, be
treated as a single member,

27.~(1) If a company, being a private company, alters its
articles in such mauner that they no longer include the provisions
which, under the last foregoing section of this Act, are required
to be included in the articles of a comgiuy in order to constitute
it a private company, the company shall, as on the date of the
alteration, cease to be a private company and shall, within &
periodiof fourteen days after the said date, deliver to the registrar
of companies for registration a prospectus or a statement in lieu
9f Pprospectus in the form and containing the particulars set out
in the Third Schedule to this Act.
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{2) 1f default is made in complying with subsection (1) of this
section, the company and every officer of the company who is
in default shall be liable to a default fine of fifty pounds.

(3) Where the articles of a company include the provisions
aforesaid but default is made in complying with any of those
provisions, the company shall cease to be entitled to the privileges
and exemptions conferred on private companies under the pro-
visions contained in section twenty-eight, subsection (3) of
section one hundred and ten, subsection (1) of section one hun-
dred and thirty and paragraph (4) of section one hundred and
sixty-eight of this Act, and thereupon the said provisions shall
apply to the company as if it were not a private company:

ovided that the court, on being satisfied that the failure to
comply with the conditions was accidental or due to inadvertence
or to some other sufficient cause, or that on other grounds it is
just and equitable to grant relief, may, on the application of the
company or any other person interested and on such terms and
conditions as seem to the court just and expedient, order that the
company be relieved from such consequences as aforesaid.

Reduction of Number of Members below legal Minimum,

28. If at any time the number of members of a company 15
reduced, in the case of a pnvate company, below two, or, i the
case of any other company, below seven, and it carries on busi-
ness for more than six months while the number is so reduced,
every person who is a member of the company during the time
that it so carries on business after those six months and is
cognisant of the fact that it is carrying on business with fewer
than two members, or seven members, as the case may be, shall
be severally liable for the payment of the whole dcbts of the
company contracted during that time, and may be severally
sued therefor.

Contracts, elc.

29.—(1) Contracts on behalf of a company may be made as

follows—

(a) A contract which if made between private persons would
be by law required to be in writing, and if made according
to English law to be under seal, may be made on behalf of
the company in writing under the common seal of the
company ;

(b} A contract which if made between private persons would
be by law required to be in writing, signed by the parties
to be charged therewith, may be made on behalf of the
company in writing signed by any person acting under
its authority, express or implied:

(¢) A contract which if made between private persons would
by law be valid although made by parol only, and not
reduced into writing, may be made by parol on behalf of
the company by any person acting under its authority,
express or implied.

. (2} A contract made according to this section shall be effectual
in law, and shall bind the company and its successors and all
other parties thereto. i

{3) A contract made according to this section may be varied
or discharged in the same manner in which it is authorised by
this section to be made.

($) A deed to which a company is a party shall be held to be
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validly executed in Scotland on behalf of the company if it is
executed in accordance with the provisions of this Act or is
sealed with the common seal of the company and subscribed on
behalf of the company by two of the directors and the secretary
of the company, and such subscription on behalf of the company
shall be binding whether attested by witnesses or not.

30. A bill of exchange or promissory note shall be deemed to
have been made, accepted, or endorsed on behalf of a company
if made, accepted, or endorsed in the name of, or by or on behalf
or on account nf, the company by any person acting under its
authority.

31.—(1) A company may, by writing under its common seal,
empower any person, either generally or in respect of any spe-
cified matters, as itz attorney, to execute deeds on its behalf
in any place not situate in the United Kingdom.

(2) A deed signed by such an attorney on behalf of the com-
pany and under his seal shall bind the company and have the
same effect as if it were under its common seal.

32.—(1) A company whose objects require or comprise the
transaction of business in foreign countries may, if authorised by
its articles, have for use in any territory, district, or place not
situate in the United Kingdom, an official seal, which shali be a
facsimile of the common seal of the company, with the addition
on its face of the name of every territory, district, or place where
it is to be used.

{2) A deed or other document to which an oflicial seal is duly
affixed shall bind the company as if it had been sealed with the
common scal of the company.

(3) A company having an official seal for use in any such
territory, district or place may, by writing under its common
seal, authorise any person appointed for the purpose in that
territory, district or place, to affix the official scal to any deed
or other document to which the company is party in that terri-
tory, district or place.

(4) The authority of any such agent shall, as between the
company and any person dealing with the agent, continue during
the period, if any, mentioned in the instrument conferring the
authority, or if no period is there mentioned, then until notice
of the revocation or determination of the agent’s authority has
been given to the person dealing with him.

(5) The person affixing any such official seal shall, by writing
under his hand, certify on the deed or other instrumeat, to which
the seal is affixed, the date on which and the place at which it is
affixed.

Authentication of Documents.

33. A document or proceeding requiring authentication by 2
company may be signed by a director, secretary, or other author-
ised officer of the company, and need not be under its common
seal.

Part IL

SHARE CAPITAL AND DEBENTURES,
Prospectus.

34,—(1) A prospectus issued by or on behalf of a company of
in relation to an intended company shall be dated, and that date
shall, unless the contrary is proved, be taken as the date of
publication of the prospectus.
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(2) A copy of every such prospectus, signed by every person
who is named therein as a director or proposed director of the
company, or by his agent authorised in writing, shall be delivered
to the registrar of companies for registration on or before the
date of its publication, and no such prospectus shall be issued
until a copy thereof has been so delivered for registration.

(3) The registrar shall not register any prospectus unless it
is dated, and the copy thereof signed, in manner required by this
section,

(4) Every prospcctus shall state on the face of it that a copy
has been delivered for registration as required by this section.

(5) If a prospectus is issued without a copy thereof being so
delivered, the company, and every person who is knowingly a
party to the issue of the prospectus, shall be liable to a fine not
exceeding five pounds for every day from the date of the issue
of the prospectus until a copy thereof is so delivered.

35.-~(1) Every prospectus issued by or on behalf of a company,
or by or on behalf of any person who is or has been engaged or
interested in the formation of the company, must state the
matters specified in Part I of the Fourth Schedule to this Act and
set out the reports specified in Part [I of that Schedule, and the
said Parts I and II shall have eflect subject to the provisions
contained in Part III of the said Schedule.

(2) A condition requinng or binding an applicant for shares
in or debentures of a company to waive compliance with any
requirement of this section, or purporting to aflect him with
notice of any contract, document, or matter not specifically
referred to in the prospectus, shall be void.

{3) It shall not be lawful to issue any form of application for
shares in or debentures of a company unless the form is issued
with a prospectus which complies with the requirements of this
section:

Provided that this subsection shall not apply if it is showy
that the form of application was issued either—

{a) in connection with a bound fide invitation to a person to
enter into an underwriting agreement with respect to the
shares or debentures; or

(b) in relation to shares or debentures which were not offered
to the public. .

If any person acts in contravention of the provisions of this
subsection, he shall be liable to a fine not cxceeding five hundred
pounds.

(4) In the event of non-compliance with or contravention of
any of the requirements of this section, a director or other person
responsible for the prospectus shall not incur apy liability by
reason of the non-compliance or contravention, if—

(@) as regards any matter not disclosed, he proves that he was

not cognisant thereof; or )

(b) he proves that the non-compliance or contravention arose
from an honest mistake of fact on his part; or

{¢) the non-compliance or contravention was in respect of
matters which in the opinion of the court dealing with the
case were immaterial or was otherwise such as ought, in
the opinion of that court, having regard tu all the cir-
cnmstances of the case, reasonably to be excused:

Provided that, in the event of failure to include in a prospectus
a statement with respect to the matters specified in paragraph
15 of Part 1 of the Fourth Schedule to this Act, no director or
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other person shall incur any liability in respect of the fallure
unless it be proved that he had knowledge of the matters nat
disclosed.

(5) This section shall not apply to the issue to existing members
or debenture holders of a company of a prospectus or form of
application relating to shares in or debentures of the company,
whether an applicant for shares or debentures will or will not
have the right to renounce in favour of other persons, but subject
as aforesaid, this section shall apply to a prospectus or a form
of application whether issued on or with reference to the forma-
tion of a company or subsequently.

(8) Nothing in this section shall limit or diminish any liability
which any person may incur under the general law or this Act
apart from this section.

36.—(1) A company limited by shares or a company limited
by guarantee and having a share capital shall not previously
to the statutory meeting vary the terms of a contract referred to
in the prospectus, or statement in lieu of prospectus, except
subject to the approval of the statutory meeting.

(2) Thus section shall not apply to a private company.

37.—(1) Where a prospectus invites persons to subscribe for
shares 1 or debentures of a company—
(a) cvery person who is a director of the company at the time
of the issue of the prospectus; and
{b) every person who has authorised himself to be named and
is named in the prospectus as a director or as having
agreed to become a director either immediately or after
an interval of time; and
(c) every person being a promoter of the company; and
(@) every person who has authorised the issue of the prospectus,
shall be liable to pay compensation to all persons who sugscribe
for any shares or debentures on the faith of the prospectus for
the loss or damage they may have sustained by reason of any
untrue statement therein, or in any report or memorandum
appearing on the face thereof, or by reference incorporated therein
or issued therewith, unless it is proved—

(i) that having consented to become a director of the company
he withdrew his consent before the issue of the prospec-
tus, and that it was issued without his authority or
consent; or

(i1) that the prospectus was issued without his knowledge or
consent, and that on becoming aware of its issue he
forthwith gave reasonable public notice that it was
issued without his knowledge or consent; or

(ili) that after the issue of the prospectus and before allotment
thereunder, he, on becoming aware of any untrue
statement therein, withdrew his consent thereto, and
gave reasonable public notice of the withdrawal, and of
the reason therefor; or

(iv) that— .

(a) as regards every untrue statement not purporting
to be made on the authority of an expert or of a public
official document or statement, he had reasonable
ground to believe, and did up to the time of the allot-
ment of the shares or debentures, as the case may be,
believe, that the statement was true; and .
() as regards every untrue statement purporting
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to be a statement by an expert or contained in what
purports to be a copy of or extract from a report or
valuation of an expert, it fairly represented the state-
ment, or was a correct and fair copy of or extragt from
the report or valuation; and

{c) as regards evel'y untrue statement purporting to
be a statement made by an official person or contained
in what purports to be a copy of or extract from a
public official document, it was a correct and fair
representation of the statement or copy of or extract
from the document:

Pravided that a gersan shall be liable to gay comnensation as
aforesaid if it is proved that he had no rcasonable ground to
believe that the person making any such statement, rcport or
valuation as is mentioned in paragraph {iv) (b) of this subsection
was competent to make it. .

(2) Where the prospectus contains the name of a person as a
director of the company, or as having agreed to become a director
thereof, and he has not consented to become a director, or has
withdrawn his consent before the issue of the prospectus, and has
not authorised or consented to the issue thereof, the directors of
the company, except any without whose knowledge or consent
the prospectus was issued, and any other person who authorised
the issue thereof, shall be liable to indemnify the person named
as aforesaid against all damages, costs, and cxpenses to which
he may be made liable by reason of s name having been
inserted in the prospectus, of in defending himself against any
action or legal procecdings brought against him in respect
thereof.

(3) Every person who, by reason of his being a director or
named as a director or as having agreed to become a director,
or of his having authorised 1he issue of the prospcctus, becomes
liable to make any payment under this section may recover
contribution, as in « ases of contract, from any other person who,
if sued separately, would have been liable to make the same
payment, unless the person who has become so liable was, and
that other person was not, guilty of fraudulent misrepresentation,

(4) For the purposes of this section—

The expression ' promotcr '’ means a promoter who was a
party to the preparation of the prospectus, or of the
POTHON Thereot contadini e wnier us Hadeenanh, uth lors
not include any person by reason of his acting in a pro-
fessional capacity for persons engaged in procuring the
formation of the comp2ny;

The expression * expert ** includes engineer, valuer, ac-
countant, and any other person whose profession gives
authority to a statement made by him.

38.——(1) Where a company allots or agrees to allot any shares
in or debentures of the company with a view to all or any of
those shares or debentures peing offered for sale to the public,
any document by which the offer for sale to the public is made

shall for all purposes be deemed to be a prospectus issued by be

the company, and all enactments and rules of law as to the
contents of prospectuses and to liability in respect of statements
in and omissions from prospectuses, or otherwise relating to
Prospectuses, shail apply and have efect accordingly, as if the
shares ar debentures been offered to the public for subscrip-
tion and as i persons accepting the offer in respect of any shares

1~{azye)
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or debentures were subscribers for those shares or debentures,
but without prejudice to the liability, if any, of the persons by
whom the offer is made, in respect of mis-statements contained
in the document or otherwise in respect thereof.

(2) For the purposes of this Act, it shall, unless the contrary
is proved, be evidence that an allotment of, or an agreement to
allot, shares or debentures was made with a view to the shares
or debentures being offered for sale to the public if it is shown—

(a) that an offer of the shares or debentures or of any of them

for sale Lo the public was made within six months after
the allotment or agreement to allot; or

(b) that at the date when the offer was made the whole consid-

eration to be received by the company in respect of the
shares or debentures had not been so received.

{3) Section thirty-four of this Act as applied by this section
shall have effect as though the persons makiug the offer were
persons named 1n a prospectus as dircctors of a company, and
scction thirty-five of this Act as applied by this section shall
have effcct as if it required a prospectus to state in addition to
the matters required by that section to be stated in a prospectus—

{a) the net amount of the consideration received or to be

received by the company in respect ol the shares or
debentures to which the offer relates; and

(b) the place and time at which the contract under which the

said shares or debentures have been or are to be allotted
may be inspected.

(4) Where a person making an offer to which this section
relates is a company or a firm, it shall be sufficient if the docu-
ment aforesaid is signed on behalf of the company or firm by two
directors of the company or not less than half of the partners, as
the case may be, and any such director or partner may sign by
his agent authorised in writing.

Allotment.

39.—(1) No allotment shall be made of any share capital of
a company offered to the public for subscription unless the
amount stated in the prospectus as the minimum amount which,
in the opinion of the directors, must be raised by the issue of
share capital in order to provide for the matters specified in
paragraph 5 in Part I of the Fourth Schedule to this Act has been
subscribed, and the sum payable on application for the amount
so stated has been paid to and received by the company.

For the purposes of this subsection, a sum shall be deemed to
have been paid to and received by the company if a cheque for
that sum has been received in good faith by the company and the
directors of the company have no reason for suspecting that the
cheque will not be paid. .

{2) The amount so stated in the prospectus shall be reckoned
exclusively of any amount payable otherwise thaa in cash and
is in this Act referred to as ‘‘ the minimum subscription.

(3) The amount payable on application on each share shall
not be less than five per cent. of the nominal amount of the
share,

{4) 1f the conditions aforesaid have not been complied with
on the expiration of forty days after the first issue of the pros-
}Deﬂ\l!‘,‘ all money recetved from applicants for shares shall be

orthwith repaid to them without interest, and, if any.such money
is not so repaid within forty-eight days after the issue of the
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prospectus, the directors of the company shall be jointly and
severally liable to repay that money with interest at the rate
of five per centum per annum from the expiration of the forty-
eighth day:

Provided that a director shall not be liable if he proves that
the default in the repayment of the money was not due to any
misconduct or negligence on his part.

(5) Any condition requiring or binding any applicant for
shares to waive compliance with any requirement of this section
shall be void.

(6) This section, except subsection (3) thereof, shall not apply
to any allotment of shares subsequent to the first allotment of
shares offered to the public for subscription,

40.—(1) A company having a share capita! which does not
issue a prospectus on or with reference to its formation, or which
has issued such a prospectus but has not proceeded to allot any
of the shares offered to the public for subscription, shall not allot
any of its shares or debentures unless at least three days before
the first allotment of cither shares or debentures therc has been
delivered to the registrar of companies for registration a state-
ment in lieu of prospectus, signed by every person who is named
therein as a director or a proposed director of the company or
by his agent authorised in writing, in the form and containing
the particulars set out in the Fifth Schedule to this Act.

(2) This section shall not apply to a private company.

(3) If 2 company acts in contravention of this section, the
company and every director of the company who knowingly
authorises or permits the contravention shall be liable to a fine
not exceeding one hundred pounds,

41.—(1) An allotment made by a company to an applicant
in contravention of the pruvisions of the two last foregoing
sections of this Act, shall be voidable at the instance of the
applicant within one month after the holding of the statutory
meeting of the company and not later, or, in any case where the
company is not required to hold a statutory meeting, or where
the allotment is made after the holding of the statutory meeting,
within one month after the date of the allotment, and not later,
and shall be so voidable notwithstanding that the company is
in course of being wound up.

(2) If any director of a company knowingly contravenes, or
permits or authorises the contravention of, any of the provisions
of the said sections with respect to allotment, he shall be liable to
compensate the company and the allottce respectively for any
loss, damages, or costs which the company or the allottee may
have sustained or incurred thereby:

Provided tbat proceedings to recover any such loss, damages,
or costs shall not be commenced after the expiration of two years
from the date of the allotment.

42.—(1) Whenever a company limited by shares or a company
limited by guarantee and having a share capital makes any allot-
ment of its shares, the company shall within one month there.
after deliver to the registrar of companies for registration—

(@) a return of the allotments, stating the number and nominal
amount of the shares comprised in the allotment, the
names, addresses, and descriptions of the allottees, and
the amount, if any, paid or due and payable on each share;
and
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{b) in the case of shares allotted as fully or partly paid up other-
wise than in cash, a contract in writing constituting the
title of the allottee to the allotment together with any
contract of sale, or for services or other consideration in
respect of which that allotment was made, such contracts
being duly stamped, and a return stating the number and
nominal amount of shares so allotted, the extent to which
they are to be treated as paid up, and the consideration
for which they have been allotted.

{2) Where such a contract as above mentioned is not reduced
to writing, the company shall within one month after the allot-
ment deliver to the registrar of companies for registration the
prescribed particulars of the contract stamped with the same
stamp duty as would have been payable if the contract had been
reduced to wrniting, and those particulars shall be deemed to be
an instrument within the meaning of the Stamp Act, 1891, and
the registrar may, as a condition of filing the particulars, require
that the duty payable thereon be adjudicated under section
twelve of that Act.

(3) f default is made in complying with this section, every
director, manager, secretary, or other officer of the company, who
is knowingly a party to the default, shall be liable to a fine not
exceeding fifty pounds for every day during which the default
continues:

Provided that, in case of default in delivering to the registrar
of companies within one month after the allotment any docu-
ment required to be delivered by this section, the company, or
any person liable for the default, may apply to the court for
relief, and the court, if satisfied that the omission to deliver the
document was accidental or due to inadvertence or that it is just
and equitable to grant relief, may make an order extending the
time for the delivery of the document for such period as the
court may think proper.

Commissions anl Discounts.

43.—(1) 1t shall be lawful for a company to pay a commission
to any person in consideration of his subscribing or agreeing to
subscribe, whether absolutely or conditionally, for any shares
in the company, or procuring or agreeing to procure subscrip-
tions, whether absolute or conditional, for any shares in the
company if—

(a) the payment of the commission is authorised by the

articles; and

(b) the commission paid or agreed to be paid does not exceed

ten per cent. of the price at which the shares are issued or
the amount or rate authorised by the articles, whichever
is the less; and

(c) the amount or rate per cent. of the commission paid or

agreed to be paid is—

(i) in the case of shares offered to the public for sub-
scription, disclosed in the prospectus; or

(ii) in the case of shares not offered to the public for
subscription, disclosed in the statement in lieu of
prospectus, or in a statement in the prescribed form
signed in like manner as a statement in lieu of prospectus
and delivered before the payment of the commission to
the registrar of companies for registration, and, wherea
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circular or notice, not being a prospectus, inviting sub-
scription for the shares is issued, also disclosed in that
circular or notice; and

(d) the number of shares which persons have agreed for a

commission to subscribe absolutely is disclosed in manner
aforesaid.

(2) Save as aforesaid, no company shall apply any of its shares
or capital money either directly or indirectly in payment of any
commission, discount, or allowance, to any person in considera-
tion of his subscribing or agreeing to subscribe, whether absolutely
or conditionally, for any shares of tho company, or procuring or
agreeing to procure subscriptions, whether absolute or condi-
tional, for any shares in the company, whether the shares or
money be so applied by being added to the purchase money of
any property acquired by the company or to the contract price
of any work to be executed for the company, or the money be
paid out of the nominal purchase money or contract price, or
otherwise,

(3) Nothing in this section shall affect the power of any
company to pay such brokerage as it has heretofare been lawiul
for a company to pay.

(4) A vendor to, promoter of, or other person who receives
payment in money or shares from, a company shall have and shall
be deemed always to have had power to apply any part of the
money or shares so received in payment of any commission, the
gayment of which, if made directly by the company, would have

cen legal under this section.

(5) 1f default is made in complying with the provisions of this
section relating to the delivery to the registrar of the statement
in the prescribed form, the company and every officer of the
company who is in default shall be liable to a fine not exceeding
twenty-five pounds.

44.—(1) Where a company has paid any sums by way of
commission in respect of any shares or debentures, or allowed
any sums by way of discount in respect of any debentures, the
total amount so paid or allowed, or so much thereof as has not
been written off, shall be stated in every balance sheet of the
company until the whole amount thereof has been written off.

(2) 1f default is made in complying with tms section, the
company and every officer of the company who is in default
shall be liable to a default fine.

45.—(1) Subject as provided in this section, it shall not be
lawful for a company to give, whether directly or indirectly, and
whether by means of a loan, guarantes, the provision of security
or otherwise, any financial assistance for the purpose of or in
connection with a purchase made or to be made by any person of
any shares in the company:
hil?irtovided that nothing in this section shall be taken to pro-

(@) where the lending of money is gart of the ordinary business
of a company, the lending of money by the company in
the ordinary course of its business;

(8) the provision by a company, in accordance with any scheme
for the time being in force, of money for the purchase by
trustees of fully-paid shares in the con;?any to be held

or for the bemefit of empioyees of the company,
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including any director holding n salarieq employment or
office in the company ;

{c) the making by a company of loans to persons, other than
directors, bona fide in the employment of the company
with a view to enabling those persons to purchase fully.
paid shares in the company to be held by themselves by
way of beneficial ownership.

(2) The aggregate amount of any outstanding loans made
under the aunthority of provisos (b) and (c¢) to subsection SI) of
this section shall be shown as a separate item in every balance
sheet of the company.

(3) If a company acts in contravention of this section, the
company and every officer of the company who is in default
shall be liable to a fine not exceeding one hundred pounds.

Issue of Redeemable Preference Shares and Shares al
Discount.

46.—(1) Subject to the Frovisions of this section, a company
limited by shares may, if so authorised by its articles, issue
preference shares which are, or at the option of the company
are to be liable, to be redeemed :

Provided that—

(a) no such shares shall be redecmed except out of profits of
the company which would otherwise be available for
dividend or out of the proceeds of a fresh issue of shares
made for the purposes of the redemption;

{b) no such shares shall be redeemed unless they are fully paid;

(c) where any such shares are redeemed otherwise than out
of the proceeds of a fresh issue, there shall out of profits
which would otherwise have been available for dividend
be transferred to a reserve fund, to be called  the capital
redemption reserve fund,”’ a sum equal to the amount
applied in redeeming the shares, and the provisions of this
Act relating to the reduction of the share capital of a
company shall, except as provided in this section, apply
as if the capital redemption reserve fund were paid-up
share capital of the company;

(d) where any such shares are redeemed out of the proceeds
of a fresh issue, the premium, if any, payable on redemp-
tion, must have been provided for out of the profits of
the company before the shares are redeemed.

(2) There shall be included in every balance sheet of a company
which has issued redeemable preference shares g statement spe-
cifying what part of the issued capital of the company consists
of such shares and the date on or before which those shares are,
or are to be liable, to be redeemed.

1f a company {ails to comply with the provisions of this sub-
section, the company and every officer of the company who is
in default shall be liable to a fine not exceeding one hundred
pounds.

(3) Subject to the provisions of this section, the redemption
of greference shares thereunder may be effected on such terms
and in such manner as may be provided by the articles of the
compauy,

{4) Where in pursuance of this section a company has redeemed
or is about to redeem any preference shares, it shall have power
to issue shares up to the nominal amount of the shares redeemed
or to be redeemed as if those shares had never been issued, and
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accordingly the share capital of the company shall not for the
purposes of any cnactments relating to stamp duty be deerned
to be increased by the issue of shares in pursuance of this sub-
section:

Provided that, where new shares are issued before the redemp-
tion of the old shares, the new sharcs shall not, so far as relates
to stamp duty, be deemed to have been issued in pursuance of
this subsection unless the old shares are redeemed within one
month after the issue of the new shares,

{5) Where new shares have been issued in pursnance of the
last foregoing subsection, the capital redemption reserve fund
may, notwithstanding anything in this section, be applied by the
company, up to an amount equal to the amount of the shares so
issued, in paying up umssued shares of the company to be issued
to members of the company as fully paid bonus shares.

47.—(1) Subject as provided in this section, it shall be lawful
for a company to issue at a discount shares in the company of a
class already issued:

Provided that—

(@) the issue of the shares at a discount must be authorised by
resolution passed in general meeting of the company, and
must be sanctioned by the court;

(b) the resolution must specify the maximum rate of discount
at which the shares are to be issued ;

tc) not less than one year must at the date of the 13sue have
elapsed since the date on which the company was entitled
to commence business;

(d) the shares to be issued at a discount must be issued within
onc month after the date on which the ssue is sanctioned
by the court or within such extended time as the court
may allow.

. (2) Where a company has passed a resolution authorising the
issue of shares at a discount, it may apply to the court for an
order sanctioning the issue, and on any such application the
court, if, having regard to all the circumstances of the case, it
thinks proper so to do, may make an order sanctioning the issue
on such terms and conditions as it thinks fit.

(3) Every prospectus relating to the issue of the shares and
every balance sheet issued by the company subsequently to the
issue of the shares must contain particulars of the discount
allowed on the issue of the shares or of so much of that discount
as has not been written off at the date of the issue of the docu-
ment in question,

If default is made in complying with this subsection, the
company and every officer of the company who is in default shall
be liable to a default fine.

Miscellaneous Provisions as to Shars Capital.

48. A company, if so authorised by its articles, may do any
one or more of the following thin

(1) Make arrangements on the issue of shares for a difference
between the shareholders in the amounts and times of
payment of calls on their shares:

(2) Accept from any member the whole or a part of the amount
remaining unpaid on any shares held by him, although no

Ppu't of that amount has been called up:
{3) Pay dividend in proportion to the amount paid up on each
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share where a larger amount is paid up on some shares
than on others. '

49. A limited company may by special resolution determine
that any portion of its share capital which has not been already
called up shall not be capable of being called up, except in the
event and for the purposes of the company being wound up, and
therenpon that portion of its share capital shall not be capable
of being called up except in the event and for the purposes
aforesaid.

50.—(1) A company limited by shares or a company limited
by guarantee and having a share capital, if so authorised by its
articles, may alter the conditions of its memorandum as follows,
that is to say, it may—

(a) increase its share capital by new shares of such amount as

it thinks expedient ;

(b) consolidate and divide all or any of its share capital into
shares of larger amount than its existing shares;

{¢) convert all or any of its paid-up shares into stock, and recon-
vert that stock into paid-up shares of any denomination;

(d) subdivide its shares, or any of them, into shares of smaller
amount than is fixed by the memorandum, so, however,
that in the subdivision the proportion between the
amount paid and the amount, if any, unpaid on each
reduced share shall be the same as it was in the case of the
share from which the reduced share is derived;

{e) cancel shares which, at the date of the passing of the reso-
lution in that behalf, have not been taken or agreed to be
taken by any person, and diminish the amount of its share
capital by the amount of the shares so cancelled.

(2) The powers conferred by this section must be exercised by

the company in general meeting.

(3) A cancellation of shares in pursuance of this section shall
not be deemed to be a reduction of share capital within the
meaning of this Act.

§1.—(1) If a company having a share capital has—
(a) consolidated and divided its share capital into shares of
larger amount than its existing shares; or
(b) converted any shares into stock; or
{¢) re-converted stock into shares; or
{d) subdivided its shares or any of them; or
() redeemed any redeemable preference shares; or
{f) cancelled any shares, otherwise than in connection with a
reduction of share capital under section fifty-five of this
Act, |
it shall within.one month after so doing give notice thereof to the
registrar of companies specifying, as the case may be, the shares
consolidated, divided, converted, subdivided, redeemed or
cancelled, or the stock re-converted.
(2) If default is made in complying with this section, the
company and every officer of the company who is in default
shall be liable to a default fine.

$2.-—(1) Where a company having a share capital, whether its
shares have or have not been converted into stock, has increased
W capital beyoud the registered capital, it shall within
n days after the passing of the resolution authorising the
increase, give to the registrar of companies notice of the increase,
and the registrar shall record the increase,



APPENDIX A

(2) The notice to be given as aforesaid shall include such
partzcnla.rs as may be prescribed with respect to the classes of
shares affected and the conditions subject to which the new
ghares have been or are to be issued, and there shall be forwarded
to the registrar of companies together with the notice a printed
copg of the resolution authorising the increase.

(3) If default is made in complying with this section, the
company and every officer of the company who is in default
shall be liable to a default fine.

53. An unlimited company having a share capital may, by
its resolution for registration as a limited company in pursuance
of this Act, do either or both of the following things, namely-—

(1) Increase the nominal amount of its share capital by

increasing the nominal amount of cach of its shares, but
subject to the condition that no part of the increased
capital shall be capable of being called up except in the
event and for the purposes of the company being wound

up;

{2) Provide that a specified portion of its uncalled share capital
shall not be capable of being called up except in the event
and for the purposes of the company being wound up,

54 —(1) Where any shares of a company are issned for the
purpose of raising money to defray the expenses of the construc-
tion of any works or buildings or the provision of any plant which
cannot be made profitable {or a lengthened period, the company
may gz.y interest on so much of that share capital as is for the
time being paid up for the period and subject to the conditions
and restrictions in this section mentioned, and may charge the
sum so paid by way of interest to capital as part of the cost of
construction of the work or building, or the provision of plant:

Provided that—

(a) No such payment shall be made unless it is authorised by
the articles or by special resolution:

(&) No such payment, whether authorised by the articles or by
special resolution, shall be made without the previous
sanction of the Board of Trade:

(<) Before sanctioning any such payment the Board of Trade
may, at the expense of the company, appoint a person to
inquire and report to them as to the circumstances of the
case, and may, before making the appointment, require
the company to give security for the payment of the cost
of the inquiry;

(d) The payment shall be made omly for such period as may be
determined by the Board of Trade, and that period shall
in no case extend beyond the close of the balf year next
after the half year during which the works or buildings
have been actually completed or the plant provided :

(#) The rate of interest shall in no case exceed four per cent.

annum or such other rate as may for the time being
prescribed by Order in Council:

(/) The payment of the interest shall not operate as a reduction
of the a;mmnt paid up on the shares in respect of which
it is paid:

{g) The accounts of the company shall show the share capital
on which, and the rate at which, interest has been paid
::1: of capital during the period to which the accounts

te;
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(h) Nothing in this section shall affect any company to which
the Indian Railways Act, 1894, as amended by any sub-
sequent enactment, applies.

(2) If defanlt is made in complying with proviso (g) to sub-
section (1) of this section, the company and every ofhcer of the
company who is in default shall be liable to a fine not exceeding
fifty pounds.

Reduction of Share Capital.

§5.—(1) Subject to confirmation by the court, a company
limited by shares or a company limited by guarantee and having
a share capital may, if so authorised by its articles, by special
resolution reduce its share capital in any way, and in particular,
without prejudice to the generality of the foregoing power,
may—

(a) extinguish or reduce the liability on any of its shares in

respect of share capital not paid up; or

{b) eitber with or without extinguishing or reducing lLiability on
any of its shares, cancel any paid-up share capital which
is lost or unrepresented by available assets; or

{¢c) either with or without extinguishing or reducing liability
on any of its shares, pay off any paid-up share capital
which is in excess of the wants of the company,

and may, if and so far as is necessary, alter its memorandum
by reducing the amount of its share capital and of its shares
accordingly.

(2) A special resolution under this section is in this Act referred
to as *“ a resolution for reducing share capital.”’

56.—(1) Where a company has passed a resolution for reducing
share capital, it may apply by petition to the court for an order
confirming the reduction.

(2) Where the proposed reduction of share capital involves
either diminution of liability in respect of unpaid share capital
or the payment to any shareholder of any paid-up share capital,
and in any other casc if the court so directs, the following pro-
visions shall have effect, subject nevertheless to the next follow-
ing subsection—

(a) Every creditor of the company who at the date fixed by
the court is entitled to any debt or claim which, if that
date were the commencement of the winding up of the
company, would be admissible in proof against the
company, shall be entitled to object to the reduction:

(b) The court shall settle a list of creditors so entitled to object,
and for that purpose-shall ascertain, as far as possible
without requiring an application from any creditor, the
names of those creditors and the nature and amount of
their debts or claims, and may publish notices fixing a day
or days within which creditors not entered on the list are
to claim to be so entered or are to be excluded from the
right of objecting to the reduction: .

(¢) Where a creditor entered on the list whose debt or claim i8
not discharged or has not determined does not consent to
the reduction, the court may, if it thinks fit, dispense with
the consent of that creditor, on the company securing

« payment of his debt or claim by appropriating, as the
court may direct, the following amount—

(i) 1f the company admits the full amount of the debt

or claim, or, though not admitting it, is willing to
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provide for it, then the full amount of the debt or
claim;

(ii) If the company does not admit and is not willing
to provide for the full amount of the debt or claim, or
if tgxe amount is contingent or not ascertained, then an
amount fixed by the court after the like inquiry and
adjudication as 1f the company were being wound up by
the court.

E&) Where a proposed reduction of share capital involves
either the diminution of any liability in respect of unpaid share
capital or the payment to any sharehalder of any paid-up share
capital, the court may, if having regard to any special circum-
stances of the case it thinks proper so to do, direct that subsection
(2) of this section shall not apply as regards any class or any
classes of creditors.

57,—(1) The court, if satisfied, with respect to every creditor
of the company who under the last foregoing section is eutitled
to object to the reduction, that either his consent to the reduction
has been obtained or his debt or claim has been discharged or
has determined, or has been secured, may make an order con-
grming the reduction on such terms and conditions as it thinks

t.

(2) Where the court makes any such order, it may.—

(a) if for any special reason it thinks proper so to do, make an
order directing that the company shall, during such period,
comrmencing on or at any time after the date of the order,
as is specified in the order, add to its name as the last
words thereof the words " and reduced '’; and

(b) make an order requiring the company to publish as the
court directs the rcasons for reduction or such other
information in regard thereto as the court may think
expedient with a view to giving proper information to the
public, and, if the court thinks fit, the causes which led
to the reduction.

(3) Where a company is ordered to add to its name the words
““and reduced,’’ those words shall, until the expiration of the
period specified in the order, be deemed to be part of the name
of the company.

58.—(1) The registrar of companies, on production to him of
an order of the court confirming the reduction of the share capital
of a company, and the delivery to him of a copy of the order and
of a minute approved by the court, showing with respect to the
share capital of the company, as altered by the order, the amount
of the share capital, the number of shares into which it is to be
divided, and the amount of each share, and the amount, if any,
at the date of the registration deemed to be paid up on each
share, ghall register the order and minute.

(2} On the registration of the order and minute, and not before,
the resolution for reducing share capital as confirmed by the order
8o registered shall take effect.

(3) Notice of the registration shall be published in such manner
as the court may direct.

(4} The registrar shall certify under his hand the registration
of the arder and minute, and his certificate shall be conclusive
evidence that all the requirements of this Act with ta&:t to
reduction of share capital have been complied with, and the
‘hare capital of the company is such as is stated in the minute.
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(5) The minute when regi shall be deemed to be sub-
stituted for the corresponding part of the memorandum, and
shall be valid and alterable as if it had been originally contained
therein.

(6) The substitution of any such minute as aforesaid for part
of the memorandum of the company shall be deemed to be an
alteration of the memorandum within the meaning of section
twenty-four of this Act.

59.—(1) In the case of a reduction of share capital, a member
of the company, past or present, shall not be liable in respect of
any share to any call or contribution exceeding in amount the
difference, if any, between the amount of the share as fixed by
the minute and the amount paid, or the reduced amount, if any,
which is to be deemed to have been paid, on the share, as the
case may be:

Provided that, if any creditor, entitled in respect of any debt
or claim to object to the reduction of share capital, is, by reason
of his ignorance of the proceedings for reduction, or of their
nature and effect with respect to his claim, not entered on the
list of creditors, and, after the reduction, the company is unable,
within the meaning of the provisions of this Act with respect to
winding up by the court, to pay the amount of his debt or claim,
then—

(a) every person who was a member of the company at the
date of the registration of the order for reduction and
minute, shall be liable to contribute for the payment to
that debt or claim an amount not exceeding the amount
which he would have been liable ta contribute if the
company had commenced to be wound up on the day
before the said date; and

(b) if the company is wound up, the court, on the application
of any such creditor and proof of his ignorance as afore-
said, may, if it thinks fit, settle accordingly a list of
persons so liable to contribute, and make and enforce
calls and orders on the contributories settled on the list,
as if they were ordinary contributories in a winding up.

(2) Nothing in this section shall affect the rights of the con-
tributories among themselves.

60. If any director, manager, secretary or other officer of the
company—
(1) wilfully conceals the name of any creditor entitled to object
to the reduction; or
(2) wilfully misrepresents the nature or amount of the debt or
claim of any creditor; or .
(8) aids, abets or is privy to any such concealment or misre-
resentation as aforesaid,
he shall be guilty of a misdemeanour.

Variation of Shareholders’ Rights.

61.—(1) If in the case of a company, the share capital of which
is divided into different classes of shares, provision is made by
the memorandum or articles for authorising the variation of the
rights attached to any class of shares in the company, subject to
the gonsent of any ified proportion of the holders of the
issued shares of that class or the sanction of a resolution p
at a separate meeting of the holders of those shares, and in pur-
suance of the said provision the rights attached to any such class
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of shares are at any time varied, the holders of not less in the

te than fifteen cent. of the issued shares of that class,
being persons who did not consent to or vote in favour of the
resolution for the variation, may apply to the court to have the
variation cancelled, and, where any such application is made,
the variation shall not have effect unless and until it is confirmed
by the court.

(2) An application under this section must be made within
seven days after the date on which the consent was given or the
resolution was passed, as the case may be, and may be made on
behalf of the sharcholders entitled to make the application by
such one or more of their number as they may appoint in writing
for the purpose.

{3) On any such application the court, after hearing the
applicant and any other persons who apply to the court to be
heard and appear to the court to be interested in the application,
may, if it is satisfied, having regard to all the circumstances of
the case, that the variation would unfairly prejudice the share-
holders of the class reprcsented by the applicant, disallow the
variation and shall, if not so satisfied, confirm the variation.

. (4) The decision of the court on any such application shall be
nal. .

(5) The company shall within fifteen days after the making
of an order by the court on any such application forward a copy
of the order to the registrar of companies, and, if default is made
in complying with this provision, the company and every officer
of the company who is in default shall be liable to a defauit fine.

(6) The expression ‘' variation'’' 1in this section includes

abrogation and the expression '‘ varied *’ shall be construed
accordingly.

Transfer of Shares and Debentures, Evidence of
T'stles, etc.

62.——(1) The shares or other interest of any member in a
company shall be personal estate, transferable in manner pro-
vided by the articles of the company, and shall not be of the
nature of real estate,

(2} Each share in a company having a share capital shall be
distinguished by its appropriate number.

63. Notwithstanding anything in the articles of a company,
it shall not be lawful for the company to register a transfer of
shares in or debentures of the company unless a proper instru-
ment of transfer has been delivered to the company:

Provided that nothing in this section shall prejudice any
ggwu: of the company to register as shareholder or debenture

ider any person to whom the right to any shares in or deben-
tures of the company has been transmitted by operation of law.

64, A transfer of the share or other interest of a deceased
member of a company made by his personal representative shall,
although the personal representative is not lgimself a member
of the company, be as valid as if he bad been such a member at
the timse of the execution of the instrument of transfer.

. 65, On the application of the transferor of any share or interest
11 4 company, the company shall enter in its register of members
the name of the transferee in the same manner and subject to the
shme conditions as if the application for the entry were made by
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66.—(1) If a company refuses to register a transfer of any
shares or debentures, the company shall, within two months after
the date on which the transfer was lodged with the company,
send to the transferee notice of the refusal.

(2) 1f defauit is made in complying with this section, the
company and every director, manager, secretary or other officer
of the company who is knowingly a party to the default shall be
liable to a fine not exceeding five pounds for every day during
which the default continues.

687.—(1) Every company shall, within two months after the
allotment of any of its shares, debentures, or debenture stock,
and within two months after the date on which a transfer of any
such shares, debentures, or debenture stock, is lodged with the
company, complete and have ready for delivery the certificates
of all shares, the debentures, and the certificates of all debenture
stock allotted or transferred, unless the conditions of issue of the
shares, debentures, or debenture stock otherwise provide.

The expression ** transfer '’ for the purpose of this subsection
means a transfer duly stamped and otherwise valid, and does not
include such a transfer as the company is for any reason entitled
to refuse to register and does not register.

(2) If-default is made in complying with this_section, the
company and every director, manager, secretary, or other officer
of the company who is knowingly a party to the default shall be
liable to a fine not exceeding five pounds for every day during
which the default continuecs.

{(3) Ifany company on whom a notice has been served requiring
the company to make good any default in complying with the
provisions of subsection (1) of this section fails to make good the
default within ten days after the service of the notice, the court
may, on the application of the person entitled to have the certi-
ficates or the debentures delivered to him, make an order directing
the company and any officer of the company to make good the
default within such time as may be specified in the order, and
any such order may provide that all costs of and incidental to
the application shall be borne by the company or by any officer
of the company responsible for the default.

68. A certificate, under the common seal of the company,
specifying any shares held by any member, shall be prima facie
evidence of the title of the member to the shares.

69. The production to a company of any document which is
by law sufficient evidence of probate of the will, or letters of
administration of the estate, or confirmation as executor, of a
deceased person having been granted to some person shall be
accepted by the company, notwithstanding anything in its arti-
cles, as sufficient evidence of the grant.

70.—(1) A company limited by shares, if so authorised by its
articles, may, with respect to any fully paid-up shares, issue
under its common seal a warrant stating that the bearer of the
warrant is entitled to the shares therein specified, and may
provide, by coupons or otherwise, for the payment of the future
dividends on the shares included in the warrant.

{2) Such a warrant as aforesaid is in this Act termed a * share
warcknt."’

{3) A share warrant shall entitle the bearer thereof to the
shares therein specified, and the shares may be transferred by
delivery of the warrant,
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71, If any person falsely and deceitfully personates any owner
of any share or interest in any company, or of any share warrant
or coupon, issued in pursuance of this Act, and thereby obtains
or endeavours to obtain any such share or interest or share
warrant or coupon, or receives or endeavours to receive any
money due to any such owner, as if the offender were the true
and lawful owner, he shall be guilty of felony, and shall on ¢on-
viction thereof be liable, at the discretion of the court, to
kept in penal servitude for life or for any term not less than three
years.

72.—(1) If in Scotland any person—

(a) with intent to defraud, forges or alters, or offers, utters,
disposes of, or puts off, knowing the same to be forged or
altered, any share warrant or coupon, or any document
purporting to be a share warrant or coupon, issued in
pursuance of this Act; or

(b) by means of any such forged or altered share warrant,
coupon, or document, purporting as aloresatd, demands
or endeavours to obtain or receive any share or interest
in any company under this Act, or to receive any dividend
or money payable in respect thereof, knowing the warrant,
coupon, or document to be forged or altered;

he shall be guilty of felony and shall on conviction thereof be
liable at the discretion of the court to be kept in penal servitude
far life or for any term nat less than theee yeacs,

(2) If in Scotland any person without lawful authonty or
excuse, proof whereof shall lic on himn—
{a) engraves or makes on any plate, wood, stone, or other
material any share warrant or coupon purporting to be—
(i) a share warrant or coupon issued or made by any
particular company in pursuance of this Act; or
(ii) a blank share warrant or coupon so issued Of
made; or
(iti) a part of such a share warrant or coupon; of
(b) uses any such plate, wood, stone or other material for the
making or printing of any such share warrant or coupon,
or of any such blank share warrant or coupon, or any part
thereof respectively; or
(¢) knowingly has in his custody or possession any such plate,
wood, stone, or other material;
he shall be guilty of felony, and shall on conviction thereof be
liable, at the discretion of the court, to be kept in penal servitude
for any term not exceeding fourteen years and not less than three
years.

Special Provisions as to Debenturas.

73.—(1) Every register of holders of debentures of a company
shall, except when duly closed, be open to the inspection of the
registered holder of any such debentures, and of any holder of

shares in the company, but subject to such reasonable restrictions

as the company may in general meeting impose, so that not less
than two hours in each day shall be allowed for inspection,
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during such period or periods, not exceeding in the whole thirty
days in any year, as may be therein specified. ’

(2) Every registered holder of debentures and every holder of
shares in a company may require a copy of the register of the
holders of debentures of the company or any part thereof on
pay_mc;ent of sixpence for every hundred words required to be
copied.

3) A copy of any trust deed for securing any issue of deben-
tures shall be forwarded to every holder of any such debentures
at his request on payment in the case of a printed trust deed of
the sum of one shilling or such less sum as may be prescribed by
the company, or, where the trust deed has not been printed, on
payment of sixpence for every hundred words required to be
copied.

(4) If inspection is refused, or a copy is refused or not for-
warded, the company and every officer of the company who is
in default shall be liable to a fine not exceeding five pounds, and
further shall be liable to a default fine of two pounds.

(5) Where a company is in default as aforesaid, the court may
by order compel an immediate inspection of the register or direct
t}l:at the copies required shall be sent to the person requiring
them.

74. A condition contained in any debentures or in any deed
for securing any debentures, whether issued or executed before
or after the commencement of this Act, shall not be invalid by
reason only that the debentures are thereby made irredeemable
or redeemable only on the happening of a contingency, however
remote, or on the expiration of a period, however long, any rule
of equity to the contrary notwithstanding.

75.—(1) Where either before or after the commencoment of
this Act a company has redeemed any debentures previously
issued, then—

(@) unless any provision to the contrary, whether express ot
implied, is contained in the articles or in any contract
entered into by the company; or

(b) unless the company has, by passing a resolution to that
effect or by some other act, manifested its intention that
the debentures shall be cancelled,

the company shall have, and shall be deemed always to have
had, power to re-issue the debentures, either by re-issuing the
same debentures or by issuing other debentures in their place.

(2) On a re-issue of redeemed debentures the person entitled
to the debentures shall have, and shall be deemed always to have
had, the same priorities as if the debentures had never been
redeemed, )

(3) Where a company has power to re-issue debentures which
have been redeemed, particulars with respect to the debentures
which can be so re-issued shall be included in every balance sheet
of the company. .

(4) Where a company has either before or after the ing
of this Act deposited any of its debentures to secure advances
from time to time on current account or otherwise, the debentures
shalinot be deemed to have been redeemed by reason only of the
aneSunt of the compafy having ceased to be in debit whilst the
debentures remained so deposited.

(5) The re-issue of a debenture or the issue of another deben-
ture in its place under the power by this section given to, of
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deemed to have been lgosoessed by, a company, whether the
re-issue or issue was made before or after the passing of this Act,
shall be treated as the issue of a new debenture for the purposes
of stamp duty, but it shall not be so treated for the purposes of
any provision limiting the amount or number of debenturea to
be issued :

Provided that any person lending money on the security of a
debenture re-issued under this section which appears to be duly
stamped may give the debenture in evidence in any proceedings
for enforcing his security without payment of the stamp duty or
any penalty in respect thereof, unless he had notice or, but for his
n:fhgence, might have discovered, that the debenture was not
duly stamped, but in any such case the company shall be liable
to gay the proper stamp duty and penalty.

(6) Where any debentures which have been redeemed before
the date of the commencement of this Act are re-issued subse-
quently to that date, the re-issue of the debentures shall not
mudice any right or priority which any person would have

under or by virtue of any mortgage or charge created before
the date of the commencement of this Act, if sectton one hundred
and four of the Companies (Consolidation) Act, 1908, as origin-
ally enacted, had been enacted in this Act instead of this section.

76. A contract with a company to take up and pay for any
debentures of the company may be enforced by an order for
specific performance.

77. It is hereby declared that, notwithstanding anything
contained in the statute of the Scots Parliament of 1696, chapter
twenty-five, debentures to bearer issued in Scotland are valid
and binding according to their terms,

78.—(1) Where, in the case of a company registered in England,
either a receiver is appointed on behahy of the holders of any
debentures of the company secured by a floating charge, or
possession is taken by or on behalf of those debenture holders of
any property comprised in or subject to the charge, then, if the
company is not at the time in course of being wound up, the
debts which in every winding-up are under the provisions of
Part V of this Act relating to preferential payments to be paid
in priority to all other debts, shall be paid out of any assets
coming to the hands of the receiver or other person taking

ion as aforesaid in priority to any claim for principal or
interest in respect of the debentures.

(2) The 8 of time mentioned in the said ‘provisions of
Part V of this Act shall be reckoned from the date of the appoint-
ment of the receiver or of possession being taken as aforesaid, as
the case may be.

(3) Aoy payments made under this section shall be recouped
as far as may be out of the assets of the company available for
payment of general creditors,

Parr 11
REGISTRATION OF CHARGES.
Ragistration of Charges with Registrar of Companiss.
79.—(1} Subject to the provisions of this Part of this Act,
every chirge created after the fixed date by » company registered
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in England and being a charge to which this section applies shall,
8o far as any security on the company's property or undertaking
is conferred thereby, be void against the liquidator and any
creditor of the company, unless the prescribed particulars of the
charge, together with the instrament, if any, by which the charge
is created or evidenced, are delivered to or received by the
registrar of companies for registration in manner required by
this Act within twenty-one days after the date of its creation,
but without prejudice to any contract or obligation for repay-
ment of the money thereby secured, and when a charge becomes
void under this section the money secured thereby shall imme-
diately become payable.

(2) This section applies to the following charges—

{a) a charge for the purpose of securing any issue of deben-
tures;

(b) a charge on uncalled share capital of the company ;

(c) a charge created or evidenced by an instrument which, if
executed by an individual, would require registration as
a bLill of sale;

(d) a charge on land, wherever situate, or any interest therein;

(¢} a charge on book debts of the company ;

(f) a floating charge on the undertaking or property of the
company ;

(g) a charge on calls made but not paid;

(h) a charge on a ship or any share in a ship;

(f) a charge on goodwill, on a patent or a licence under a
patent, on a trademark or on a copyright or a lLicence
under a copyright.

{3) In the case of a charge created out of the United Kingdom
comprising solely property situate outside the United Kingdom,
the delivery to amf the receipt by the registrar of a copy verified
in the prescribed manner of the instrument by which the charge
is created or evidenced, shall have the same effect for the purposes
of this section as the dehivery and receipt of the instrument
itself, and twenty-one days after the date on which the instru-
ment or copy could, in due course of post, and if despatched with
due diligence, have been received in the United Kingdom, shall
be substituted for twenty-one days after the date of the creation
of the charge, as the time within which the particulars and instru-
ment or copy are to be delivered to the registrar.

(4) Where a charge is created in the United Kingdom but com-
prises property outside the United Kingdom, the instrument
creating or purporting to create the charge may be sent for
registration under this section notwithstanding that further
proceedings may be necessary to make the charge valid or
effectual according to the law of the country in which the
property is situate.

(5) Where a charge comprises property situate in Scotland or
Northern Ireland and registration in the country where the
property is situate is necessary to make the charge valid or
effectual according to the law of that country, the delivery to
and the receipt by the registrar of a copy verified in the prescribed
manner of the instrument by which the charge is created or
qwnnced, together with a certificate in the prescribed form
stiling that the chaige was presented for registration in Scotland
or Northern Ireland, as the case may be, on the date on which it
was so presented shall, for the purposes of this section, have the
same effect as the delivery and receipt of the instrument itself.
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(6) Where a negotiable instrument has been given to secure
the paymént of any book debts of a company the deposit of the
instrument for the purpose of securing an advance to the company
shall not for the purposes of this section be treated as a charge on
those book debts.

(7) The holding of debentures entitling the holder to a charge
on land shall not for the purposes of this section be deemed to be
an interest in land.

(8) Where a series of debentures containing, or giving by
reference to any other instrument, any charge to the benefit of
which the debenture holders of that series are entitled pari passu
1s created by a company, it shall for the purposes of this section
be sufficient if there are delivered to or received by the registrar
within twenty-one days after the execution of the deed contain-
ing the charge or, if there is no such deed, after the exccution of
any debentures of the series, the following particulars—

(a) the total amount secured by the whole series; and

(b) the dates of the resolutions authorising the issue of the
series and the date of the covering deed, if any, by which
the security is created or defined ; and

(c) a general description of the property charged; and

(d) the names of the trustees, if any, for the debenture holders;
together with the deed containing the charge, or, if there is no
such deed, one of the debentures of the series:

Provided that, where more than one issue is madc of deben-
tures in the series, therc shall be sent to the registrar for entry
in the register particulars of the date and amount of cach issue,
but an omission to do this shall not affect the validity of the
debentures issued.

(9) Where any commission, allowance, or discount has been
paid or made either directly or indirectly by a company to any
person in consideration of lus subscribing or agreeing to subscribe,
whether absolutely or conditionally, for any debentures of the
company, of procuring or agreeing to procure subscriptions,
whether absolute or conditional, for any such debentures, the
particulars required to be sent for registration under this section
shall include particulars as to the amount or rate per cent. of the
commission, discount, or allowance so paid or made, but omission
to do this shall not affect the validity of the debentures issued :

Provided that the deposit of any debentures as security for
any debt or the company shall not for the purposes of this sub-
section be treated as the issue of the debentures at a discount.

(10) In this Part of this Act—

{a) the expression ‘‘ charge ’* includes mortgage;

(b) the expression * the fixed date '’ means in relation to the
charges specified in paragraphs (a) to (f), both inclusive,
of subsection {2) of this section, the first day of July,
nineteen hundred and eight, and in relation to the charges
specified in paragraphs (g) to (#), botb inclusive, of the said
subsection, the commencement of this Act,

80.—(1) It shall be the duty of a company to send to the
registrar of companies for registration the particulars of every
charge created by the company and of the issues of debentures
of & series, requiring registration under the last foregoing section,
but registration of any such charge may be effected on the appli-
cation of any person interested therein.

(2) Where registration is effectad on the application of some
person other than the company, that person shall be entitled to

255
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recover from the company the amount of any fees T
by him to the rcgist';?ta m’: the registration. i properly paid
(3) 1f any company makes defanlt in sending to the registrar
for registration the particulars of any charge created by the
company, or of the issues of dehentures of a series, requiring
registration as aforesaid, then, unless the registration has been
effected on the application of some other person, the company
and every director, manager, secretary or other person, who is
knowingly a party to the default shall be liable to a fine not
exceeding fifty pounds for every day during which the defanlt
continues,

81.—(1) Where after the commencement of this Act a company
registered in England acquires any property which is subj
to a charge of any such kind as would, if it had been created by
the company after the acquisition of the property, have been
required to be registered under this Part of this Act, the company
shall cause the prescribed particulars of the charge, together
with a copy (certified 1in the prescribed manner to be a correct
copy) of the instrument, if any, by which the charge was created
or is evidenced, to be delivered to the registrar of companies for
registration in manner required by this Act within twenty-one
days after the date on which the acquisition 18 completed :

Provided that, if the property s situate and the charge was
created outside Great Britain, twenty-one days after the date on
which the copy of the instrument could 1n due course of post,
and if despatched with due diligence, bave been received in the
United Kingdom shall be substituted for twenty-one days after
the completion of the acquisition as the time within which the
particulars and the copy of the instrument are to be dclivered to
the registrar,

(2) If default is made in complying with this section, the
company and every officer of the company who is in default
shall be hiable to a default fine of fifty pounds,

82.—(1) The registrar of companies shall kecp, with respect to
each company, a register in the prescribed form of all the charges
requiring registration under this Part of this Act, and shall, on
payment of the prescribed fee, enter in the register with respect
to such charges the following particulars—

(@) in the case of a charge to the benefit of which the holders of

a series of debentures are entitled, such particulars as are
specified in subsection (8) of section seventy-nine of this
Act;

{b) in the case of any other charge—

(i) if the charge is a charge created by the company,
the date of its creation, and if the charge was a ge
existing on property acquired by the company, the date
of the acqusition of the property; and

{ii) the amount secured by the charge: and
{1ii) short particulars of the proz:rty charged ; and
(iv) the parsons entitled to the ¢ u}e
(2) The registrar shall give a certificate under his hand of the
tion of any charge registered in pursuance of this Part
of this Act, stating the amount thereby secured, and the
to shall bo cenclusive evidence that the requirements
of this Part of this Actas to registration have been complied

with,
(3) The register kept in pursuance of this section shall he open
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to {nspection by any n on ent of the prescribed fee,
not exceeding one nhilric“ofor eac mpection. P
(4) The registrar shall keep a chronological index, in the
ibed form and with the prescribed particulars, of the
charges entered in the register,

83.—{1) The company shall cause a copy of every certificate
of registration given under the last foregoing section to be
endorsed on every debenture or certificate of debenture stock
which is issued by the company, and the payment of which is
secured by the charge so registered :

Provided that nothing in this subsection shall be construed as
requiring a company to cause a certificate uf registration of any
charge so given to be endorsed on any debenture or certificate
of debenture stock issucd by the company before the charge was
created.

{2) If any person knowingly and wilfally authorises or permits
the delivery of any debenture or ceruificate of debenture stock
which under the provisions of this section is required to have
endorsed on it a copy of a certificate of registration without the
copy being so endorsed upon it, he shall, without prejudice to
any other liability, be liable to a fine not exceeding one hundred
pounds.

84. The registrar of companies may, on cvidence being given
to his satigfaction that the debt for which any registered charge
was given has been paid or satisfied, order that a memorandum
of satisfaction be entered on the register, and shall, if required,
furnish the company with a copy thereof.

85. The court, on being satisfied that the omission to register
a charge within the time required by this Act, or that the omis-
sion or misstatement of any particular with respect to auy such
charge or in a memorandum of satisfaction, way accidental, or
due to inadvertence or to some other sufficient cause, or is not
of a nature to prejudice the position of creditors or sharcholders
of the company, or that on other grounds it is just and equitable
to grant relief, may, on the application of the company or any
person interested, and on such terms and conditions as seem to
the court just and expedient, order that the time for registration
shall be extended, or, as the case may be, that the omission or
misstatement shall be rectified.

86.—(1) If any person obtains an order for the appointment
of a receiver or manager of the property of a company, or
appoints such a receiver or manager under any powers contained
in any instrument, he shall, within seven days from the date of
the order or of the appointment under the said powers, give notice
of the fact to the registrar of companies, and the registrar shall,
:;A yment of the prescribed fee, enter the fact in the register

(2) any person appointed receiver or manager of the
rloperty of a company under the powers contained in an
nstrument ceases to act as such receiver or manager, he shall,
on so ceasing, give the registrar of companies notice to that
effect, and the registrar shall enter the notice in the register of

(3) If any person makes default in complying with the require-
ments of this section, he shall be liable to a fine not exceeding
five pounds for every day during which the default continues.

EN—
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Pyovisions as to Company's Register of Charges and as to
Copies of Instrumenis creahing Charges.

87. Every company shall cause a copy of every instrument
creating any charge requiring registration under this Part of
this Act to be kept at the registered office of the company:

Provided that, in the case of a series of uniform debentures,
a copy of one debenture of the series shall be sufficient.

88.—(1) Every Limited company shall keep at the registered
office of the company a register of charges and enter therein all
charges specifically affecting property of the company and all
floating charges on the undertaking or any property of the
company, giving in each case a short description of the property
charged, the amount of the charge, and, except 1n the case of
securities to bearer, the names of the persons entitled thereto.

(2) 1f any director, manager, or other officer of the company
knowingly and wilfully autharises or permits the omission oran
entry required to be made 1n pursuance of this section, he shall
be tiable to a fine not exceeding fifty pounds.

89.—(1) The copies of instruments creating any charge requir-
ing registration under this Part of this Act with the rcgistrar of
co nies, and the register of charges kept in pursuance of the
last"foregoing section, shall be open daring business hours (but
subject to such reasonable restrictions as the company in general
meeting may impose, so that not less than two hours 1n each day
shall be allowed {or inspection) to the inspection of any creditor
or member of the company without fee, and the register of
charges shall also be open to the inspection of any other person
on payment of such fee, not exceeding one shilling for each
inspection, as the company may prescribe.

(2) If inspection of the smd copies or register is refused, any
ofhicer of the company refusing inspection, and every director
and manager of the company authorising or knowingly and
wilfully permitting the refusal, shall be hable to a fine not
exceeding five pounds, and a further fine not exceeding two
pounds for cvery day during which the refusal continues.

(3) If any such refusal occurs in relation to a company regis-
tered in England, the court may by order compel an immediate
inspection of the copies or register.

Application of Part 111 to Companies incorporaled
outside England.

90. The provisions of this Part of this Act shall extend to
charges on property in England which are created, and to
charges on property in England which i3 acquired, after the
commencement of this Act by a company (whether a company
within the meaning of this Act or not) incarporated outside
England which has an established place of business in England.

Transitional Provision as to matlers vequired to be registsred
under this dct, but not under former Acts.

91.—(1) It shall be the duty of a company within six months
after the commencement of this Act to send to the registrar of
companies for registration the prescribed particulars of—

(aﬁny charge created -by the company before the date of the

=" commencement of this Act and remaining unsatisfied at
that date, which would have been required to be regi
under the provisions of paragraphs (g), (A) (f) of
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subsection (2) of section seventy-nine of this Act ot under
the provisions of section ninety of this Act, 1f the charge
had n created after the commencement of this Act; aad

(b} any charge to which any praperty acquired by the company

before the commencement of this Act is subject and which
would have been required to be registered under the pro-
visions of section eighty-one of this Act or under the
rovisions of section nincty of this Act, if the property
been acquired after the commencement of this Act.

(2) The registrar, on pavment of the preseribed fee, shall
enter the said particulars on the regaster kept by him in pursuance
of this Part of this Act

(3) If a company fails to comply with this section, the com-
pany and every director, manager, secretary or ather officer of
the companv, or other person who 1s knowingly a party to the
default shall be liable to a fine not exceeding fifty pounds for
every day during which the default continues:

Provided that the faiture of the company shall not prejudice
any rights which any person in whose favonr the charge was
made may have thereunder,

(4) For the purpuses of this section, the expression ' com-
pany "' includes a company (whether a company within the
meaning of this Act or not) incorporated outside England which
has an established place of businessin England

Part 1V,
MANAGEMENT AND ADMINISIRATION

Registered Office and Name,

92.—(1} A company shall, as from the day on which it begins
to carry on business or as from the twenty-eighth day after the
date of its incorporation, whichever iz the earlier, have a regis-
tered office to which all communications and notices may be
addressed.

(2) Notice of the situation of the registered office, and of any
change therein, shall be given within twenty-eight days after the
date of the incorporation of the company or of the change, as
the case may be, to the registrar of compantes, who shall record
the same.

The inclusion in the annual return of a company of a state-
ment as to the address of its registered office shall not be taken
to satisfy the obligation imposed by this subscction.

(3) I default is made in complying with this section, the
company and every officer of the company who is in default shall
be liable to a default fine.

93.—(1) Every company—

{a) shall paint or affix, and keep painted or affixed, its name
on the outside of every office or place in which its business
is carried om, in a conspicuous position, in lctters easily
legible ;

(b) shall have its name engraven in legible characters on its

(c) shall have its name mentioned in legible characters in all
notices, advertisements, and other official publications of
the company, and in all bills of exchange, promissory
notes, endarsements, cheques, and orders for
goodspurporﬁngtobesignedbyoronbehauﬁ

or
m:
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company, and in all bills of parcels, invoices, receipts,
and letters of credit of the company.

(2) 1f a company does not paint or afix its name in manner
directed by this Act, the company and every officer of the
company who is in default shall be liable to a fine not exceeding
five pounds, and 1f a company does not keep its name painted or
affixed in manner so directed, the company and every officer of
the company who 1s in default shall be liable ta a default fine,

(3) If a company fails to comply with paragraph (b) or para-
graph () of subsection (1) of this section, the company shall be
liable to a fine not exceeding fifty pounds,

{4) If a director, manager, or officer of a company, or any
person on its behalf—

(a) uses or authorises the use of any seal purporting to be a
scal of the company whercon its name 19 not so engraven
as aforesaid, or

(b) issues or authorises the issue of any notice, advertisement,
o7 other official publication of the company, or signs or
authorises to be signed on behalf of the company any bill
of exchange, promissory note, endorsement, cheque, or
order for money or goods, wherein its name is not men-
tioned in manner aforesaid; or

(¢) issues or authorses the issue of any bill of parcels, invoice,
receipt, or letter of credit of the company, wherein its
name 1s not mentioned 1n manner aforesaid ;

fie shall be [fable to a fine not exceeding fifty pounds, and shall
further be personally liable to the holder of the bill of exchange,
promissory note, cheque, or order for money or goods, for the
amount thereof, unless it is duly paid by the company.

Restrictions on Commencement of Business.

84.—(1) Where a company having a share capital has issued
& prospectus inviting the public to subscribe for its shares, the
company shall not commence any business or exercise any
borrowing powers unless—

(a) shares held subject to the payment of the whole amount
thereof in cash have been aliotted to an amount not less
in the whole than the minimum subscription; and

(b) every director of the company has paid to the company,
on each of the shares taken or contracted to be taken by
him and for which he is liable to pay in cash, a proportion
equal to the proportion payable on application and
allotment on the shares offered for public subscription; and

(¢} there has been delivered to the registrar of companies for
registration a statutory declaration by the secremg or one
of the directors, in the prescribed form, that the aforesaid
conditions have been complied with.

(2) Where a company having a share capital has not issued a
prospectus inviting the public to aubscrjbe for its shares, the
company shall not commence any business or exercise any
borrowing powers, unless— . .

{a} there has been delivered to the registrar of companies for

., Tegistration a statement in lieu of pmsgectun; and

@:way director of the company has paid to the company,

o opmhofthethmtakenorcontnmedtobehkmby
him and for which he is liable to pay in cash, |p:30rﬁou
to the proportion paysbie on application allot-
musid’nAn the shares payable in cash: and
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(¢) there has been delivered to the registrar of companies for
ion a statutory declaration by the secretary or
one of the directors in the prescribed form that paragraph

b) of this subsection has been complied with.

(3) The registrar of companies shall, on the delivery to him
of the said statutory declaration, and, in the case of a company
which is required by this section to deliver a statement in lieu of

ospectus, of such a statement, certify that the company is
entitled to commence business, and that certificate shall be
conclusive evidence that the company is w0 entitled

(4) Any contract made by a company before the date at which
it is entitled to commence business shall be provisional only,
and shall not be binding on the company until that date, and on
that date it shall become binding.

(5) Nothing in this section shall prevent the simultaneous
offer fur subscription or allotment of any shares and debentures or
the receipt of any money payable on application for debentures.

(8) 1f any company couimences businiess or exercises borrowing
powers in contravention of this section, every person who is
responsible for the contravention shall, without prejudice to anv
other hability, be liable tn a fine not exceeding fifty pounds for
every day during which the contravention continues,

{7) Nothing 1n this scction shall apply to—

(@) a private company; or

(b} a compa.ng; registered before the first day of january,

nineteen hundred and one; or

(¢) a company registered before the first day of July, mnetecn

hundred and eight, which has nol wsued a prospectus
inviting the public to subscribe for its shares

Regisier of Mewmbers.

85.—(1) Every company shall keep in one or more books a
register of its members, and enter therein the following par-
ticulars—

{a) The names and addresses, and the occupations, if auy, of
the members, and in the case of a company having a share
capital a statement of the shares held by cach member,
distinguishing cach share by its number, and of the
amount paid or agreed to be considered as paid on the
shares of each member;

(b) The date at which cach person was entered in the register
a8 & member ;

Q The date at which any person ceased to be a member;

ovided that, where the company has converted any of its
shares into stock and given notice of the conversion to the
registzar of companies, the register shall show the amount of
stock held by each member instead of the amount of shares and
the particulars relating to shares specified in paragraph (a) of this
subsection.

(2) 1f default is made in complying with this section, the com-

and every officer of the company who is in defzult shall be
iable to a default fine,

96.—(1) Every company having more than fifty members

. unless the register of members is in such a form as to
constitate in itself an index, keep an index of the names of the
mombers of the company and shell, within fourteen days after
the date on which any alteration is made in the register of
members, make any necessary alteration in the index.
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{2) The index, which may be in the form of a card index, shall
in respect of cach member contain a sufhicient indication to
enable the account of that member in the register to be readily
found.

(3) 1f default is made in complying with this section, the
company and every officer of the company who is in default
shall be liable to a default fine,

97.—(1} On the issue of a share warrant the company shall
stnke out of 1ts register of members the name of the member
then entered therein as holding the shares specified in the warrant
as if he had ceased to be a member, and shall enter in the register
the following particulars, namely- -

(a) The fact of the 1ssue of the warrant;

() A statement of the shares included in the warrant, distin-

wuwishing cach share by its number; and

(c} The date of the issue of the warrant.

(2) The bearer of a share warrant shall, subject to the articles
of the company, be entitled, an surrendering it for cancellation,
to have his name entered as a member in the register of members

(3) The company shall be responsible for any loss incurred by
any person by reason of the company entering in the register the
name of a bearer of a share warrant in respect of the shares therein
speaficd without the warrant being surrendered and cancelled.

(4) Until the warrant 1s surrendered, the particulars specified
in subsection (1) of this section shall be decmed to be the par-
ticulars required by this Act to be entered in the register of
members, and, on the surrender, the date of the surrender must
be entered

{5) Subject to the provisions of this Act, the bearer of a share
warrant may, if the articles of the company so provide, be
deemed to be a member of the company within the meaning of
tlus Act, either to the full extent or for any purposes defined 1n
the articles,

98.— (1) The register of members, commencing from the date
of the registration of the company, and the index of the names of
members, shall be kept at the registered othce of the company,
and, except when the register 18 closed under the provisions of
this Act, shall during business hours (subject to such reasonable
restrictions as the company in general meeting may impose, so
that not less than two hours in each day be allowed for i
tion) be open to the inspection of any member without charge
and of any other person on payment of one shilling, or such less
sum as the company may prescribe, for each inspection.

{2) Any member or other person may require a copy of the
register, or of any part thercof, on payment of sixpence, or such
less sum as the comgany may prescribe, for every hundred words
or fractional part thereof required to be copied.

The company shall cause any copy so required by any person
to be sent to that person within a period of ten days commencing
on the day next after the day on which the requirement is
received by the company.

(3) 1f any inspection required under this section is refused or
if any copy oéoqmmdh' under thisdaecﬁon x‘sﬁ not ateut;.1 within the

) iod, the com: and every officer of the company
m mdault shaﬁmyuble in respect of each offence to a
fine not exceeding two pounds, and further to a default fine of
two pouads,
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(4) In the case of any such refusal or default, the court may
by order compel an immediate inspection of the register and index
or direct that the copies required shall be sent to the persons
requiring them.

99 A company may, on giving notice by advertisement in
some newspaper circulating in the district in which the registered
ofhice of the company is situate, close the register of members for
any time or times not exceeding in the whole thirty days in each
year.

100.—(1) 1f—

(a) the name of any person s, without sufficient cause, entered

in or omitted from the register of members ofa company ; or

(b) default i3 made or unnecessary delay takes place in entering

on the register the fact of any person having ceased to be
a member;
the person aggrieved, or any member of the company, or the
company, may applv to the court for rectification u} the register,

{2) Where an application is made under this section, the court
may either refuse the application or may order rectihcation of
the register and payment by the company of any damages sus-
tained by any party aggnieved.

(3) On an apphication under this section the court may decide
any question relating to the title of any person who s a party
to the application to have his name cntered in or omutted from
the register, whether the question arises between members or
alleged members, or between members or alleged members on
the une hand and the company on the other hand, and gencerally
may decide any question necessary or expedient to be decided for
rectification of the register.

(4) In the case of a company requmired by this Act to send a list
of its members to the registrar of companics, the court, when
making an order for rectification of the register, shall by its order
direct notice of the rectification to be given to the registrar,

101, Nonotice of any trust, expressed, implied, or constructive,
shall be entered on the register, or be receivable by the registrar,
in the case of companies registered 1n England.

102, The register of members shall be prima facie evidence
of any matters by this Act directed or authorised to be inserted
therein,

Donminivn Register.

103.—(1) A company having a share capital whose objects
comprise the transaction of business in any part of His Majesty’s
dominjons ountside Great Britain, the Channel [slands, or the Isle
of Man may cause to be kept in any such part of His Majesty's
dominions in which it transacts business a branch register of
members resident in that part (in this Act called a * dommion
register '),

(2) The company shall give to the registrar of companies
notice of the situation of the office where any dominion register
1s kept and of any change in its situation, and if 1t is discontinued
of its discontinuance, and any such notice shall be given within
fourteen days of the opening of the office or of the change os
discontinuance, as the case may be. .

(3) i default is made in complying with subsection (2) of this
section, the com; and every officer of the company who is in
defanlt shall be m{e to a defanlt fine. .
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(4) References to a colonial register occurring in any articles
registered before the commencement of this Act shall be construed
as references to a dominion register.

104.—(1) A dominion register shall be deemed to be part of
the company’s register of members (in this and the next following
section called ' the principal register ™).

(2) It shall be kept in the same manner in which the prineipal
register is by this Act required to be kept, except that the
advertisement before closing the register shall be inserted in
some newspaper circulating in the district where the dominion
reguster is kept, and that any competent court in that part of
His Majesty’s dominions where the register is kept may exercise
the same jurischction of rectifying the register as is under this
Act exerciseable hy the court, and that the offences of refusing
inspection or copies of a dominion register, and of authorising
or permitting the refnusal may be prosccuted summarily before
any tribunal having summary criminal jurisdiction in that part
of His Majesty’s domintons,

(3) The company shall transmit to its registered office a copy
of every entry in 1ts dominion register as soon as may be after
the entry is made, and shall cause to be kept at its registered
office, duly entered up from time to time, a duplicate of its
dominion register.

Every such duplicate shall, for all the purposes of this Act,
be deemed to be part of the princi})al register.

(4) Subject to the provisions of this section with respect to
the duplicate register, the shares registered in a dominion register
shall be distinguished from the shares registered in the principal
register, and no transaction with respect to any shares registered
in a dominion register shall, during the continuance of that
registration, be registered in any other register.

{(5) A company may discontinue to keep a dominion register,
and thereupon all entries in that register shall be transferred to
some other dominion register kept by the compau{ in the same
part of His Majesty's dominions, or to the principal register,

{6) Subject to the provisions of this Act, any company may,
by its articles, make such provisions as 1t may think fit respecting
the keeping of dominion registers.

@ I? default is made in complying with subsection (3) of this
section, the company and every officer of the company who is in
default shall be liabie to a default fine.

105. An instrument of transfer of a share registered in a
dominion register, other than such a register kept in Northern
ireland, shall be deemed to be a transfer of property situate out
of the United Kingdom, and, unless executed in any part of the '
United Kingdom, shall be exempt from stamp duty chargeable in
Great Britain.,

108.—(1) The Foreign Jurisdiction Act, 1890, shall have effect
as if the last three foregomgaechomo{thismtmmdndad
among the enactments which by virtue of section five of that
Act may be applied by Order in Council to !orexgn countries in
which for the time being His Majesty has jurisdict.

(2) His Majesty may by Order in Councd direct that the said
sections, including any enactments for the time being in force
amiending or substituted for those sections, shall extend, with or

without any uoephn:ﬂmm- modifications specified
in the Order, to any under Hiz Majesty’s pratection
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to which those sections cannot be extended under the Foreign
Jurisdiction Act, 1800, as amended by subsection (l) of this
section.

His Majesty may by Order in Council revoke or vary any
Order made under this subsection,

107.—(t) If by virtue of the law in force in any part of His
Majesty’'s domintons outside Great Britain companies incorpura-
ted under that law have power to keep in Great Britain branch
registers of their members resident in Great Britain, His Majesty
may by Order in Council direct that sections ninety-eight and
one hundred of this Act shall, subject to any modifications and
adaptations specified in the Order, apply to and 1n relation to
any such branch registers kept in Great Dritain as they apply to
and in relation to the registers of companies within the meaning of
this Act.

(2) For the purposes of this section, the expression " His
Majesty’s dominions '’ includes any territory which is under
His Majesty's protection or in respect of which a mandate under
the L.eague of Nations has been accepted by His Majesty.

Annual Return.

108 —(1) Every company having a share capital shall once at
least in every year make a return containing a list of all persons
who, on the fourteenth day after the first or only ordinary general
meeting in the year, are members of the company, and of all
persons who have ceased to be members since the date of the
last return or, in the case of the first return, of the tneorporation
of the company.

{2) The list must state the names, addresses, and occupations
of all the t and present members therein mentioned, and the
pumber of shares held by cach of the existing members at the
date of the return, specifying shares transferred since the date
of the last return or, in the case of the first return, of the incor-
&ration of the company by persans who are still members and

ve ceascd to be members respectively and the dates of regis-
tration of the transfers, and, if the names therein arc not arranged
in alphabetical order, must have annexed to it an index sufficient
to enable the name of any person in the list to be readily found;

Provided that, where the company has converted any of its
shares into stock and given notice of the conversion to the
registrar of companies, the list must state the amount of stock
held by each of the existing members instead of the amount of
shares and the particulars relating to shares hereinbefore

uired.
n?:i) The return must also state the address of the regiatered
office of the company and must contain a summary distinguishing
between shares issued for cash and shares issued as fully or partly
paid up otherwise than in cash, and specifying the following

{#) The amount of the share capital of the company, and the
namber of the shares into which it is divided ;
{8) The number of shares taken from the commencement of
the company n{: to the date of the return;
c) The amount called up on each share;
The total amount of calls received ;
¢) The total amount of calls unpaid ;
The total amount of the sums, if any, paid by way of com-
mission in respect of any shares or d&cﬂﬂﬂ'ﬂ
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{£) Particulars of the discount allowed on the issue of any
shares issued at a discount, or of 0 much of that discount
i“ has not been written off at the date on which the return

s made ;

(k) The total amount of the sums, if any, allowed by way of
discount in respect of any debentures, since the date of the
last return;

(f) The total number of shares forfeited ;

(k) The total amount of shares for which share warrants are
outstanding at the date of the return;

(1) The total amount of share warrants issued and surrendered
respectively since the date of the last return;

(m) The number of shares comprised in each share warrant;

(7} All such particulars with respect to the persons who at the
date of the return are the directors of the company as are
by this Act required to be contained with respect to
directors in the register of the directors of a company;

(0) The total amount of the indebtedness of the company in
respect of all mortgages and charges which are required
(or, in the casc of a companv registered in Scotland, which,
if the company had been registered in England, would be
required) to be registered with the registrar of companies
under this Act, or which would have been required so to
be registered if created after the first day of July, nineteen
hundred and eight )

{4) The return shall be 1n accordance with the form set out in
the Sixth Schedule to this Act, or as near thereto as circum-
stances admit.

(5) In the case of a company keeping a dominion register, the
particulars of the entries in that register shall, so far as they
relate to matters which are required to be stated in the
return, be included in the return made next after copies of those
entries are received at the registered office of the company.

109 —(1) Every company not having a share capital shall once

at least in every calendar year make a return stating—

{a) the address of the registered office of the company,

(b} all such particulars with respect to the persons who at the
date of the return are the directors of the company as are
by this Act required to be contained with respect to direc-
tors in the register of directors of a company. i

{2) There shall be annexed to the return a statement contain-

ing particulars of the total amount of the indebtedness of the
company in respect of all mortgages and charges which are
required (or, in the case of a company regis in Scotland,
which, if the company had been registered in England, would be
required) to be registered with the registrar of companies under
this Act, or which would have been required so to be registered if
created after the first day of July, mneteen hundred and eight.

110.—(1) The annual return must be contained in a separate
ax: of the register of members, and must be completed within
nty-eight days after the first or only general meeting in the
year, and the company must forthwith forward to the registrar
of companies a copy signed by a director or by the manager of
by dhe secretary of the compauny.
x('l) Section ninety-eight c‘s‘&is Act shall apply to the annual
return as it applies to the rogister of mombers,
(3) Except where the company is a private company, or is a8



APPENDIX A

assurance company which has complied with the provisions of
subsection ({) of section seven of the Assurance Companies Act,
1909, the annual return shall include a written copy, certified by
a director or the manager or secretary of the company to bea
true copy, of the last balance sheet which has been audited by
the company’s auditors, including every document required by
law to be annexed thereto, together with a capy of the report
of the auditors thereon certified as aforesaid, and if any such
balance sheet is in a {oreign language there shall also be annaxed
to it a translation thereof in English, certified in the prescribed
manner to be a correct translation :

Provided that, if the said last balance sheet did not comply
with the requirements of the law as 1n force at the date of the
audit with respect to the form of balance sheets there shall be
made such additions to and corrections in the said copy as would
have been required to be made in the said balance sheet in order
to make it comply with the said requiremnents, and the fact that
the said copy has been so amended shall be stated thercon

{4} 1f a company fails to complv with this section or either
of the two last foregomng sections of this Act, the company and
every officer of the company who is an default shall be Lable to
a default fine.

(5) For the purposes of subsection {4) of this section, the
expression “ ofticer,” and for the purposes of the last two fore-
going sections of this Act the expression ' director,”” shall include
any person in accordance with whose directions or instructions
the directors of the company are accustumed to act,

111. A private company shall send with the annual return
required by section one hundred and eight of this Act a certificate
signed by a director or the secrctary of the company that the
company has not, since the date of the last return, or, in the case
of a first return, since the date of the incorporation of the com-
pany, issued any invitation to the public to subhscnibe for any
shares or debentures of the company, and, where the annual
return discloses the fact that the number of members of the
company exceeds fifty, also a certiicate so signed that the excess
consists wholly of persons who under paragraph (b) of subsection
{1) of section twenty-six of this Act, are not to be included 1n
reckoning the number of fifty.

Meetings and Proceedings.

112.—(1) A general meeting of every company shall be held
once at the least in every calendar year, and not more than
fifteen months after the holding of the last preceding general
meeting.

(2) If default is made in holding a meeting of the company in
accordance with the provisions of this section, the company, and
every director or manager of the company who is knowingly a
Wt:d to the default shall be Liable to a fine not exceeding fifty
pounds.

(3) If defanlt is made as aforesaid, the court may, on the
application of any member of the company, call, or direct the
calling of, a general meeting of the company.

113.—(1) Every company limited by shares and every company
limited by guarantee Ed having a share capital shali, mt&ann a
md of not less than one month nor more than three months

the date at which the company is entitled to commence
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business, hold a general meeting of the members of the company,
which shall be called * the statutory meeting.”

(2) The directors shall, at least seven days before the day
on which the meeting is held, forward a report (in this Act
referred to as * the statutory report ’’) to every member of the
company.

(3) The statutory report shall be certified by not less than two
directors of the company, or, where there are less than two
directors, by the sole director and manager, and shall state—

{a) the total number of shares allotted, distinguishing shares
allotted as fully or partly paid up otherwise than in cash,
and stating in the case o?sh:u-cs partly paid up the extent
to which they are so paid up, and in either case the con-
sideratinn for which they have been allotted ;

{b) the total amount of cash received by the company in
resgect of all the shares allotted, distinguished as afore-
said ;

{¢) an abstract of the receipts of the company and of the
payments made thereout, up to a date within seven days
of the date of the report, exhibiting under distinctive
headings the receipts of the company from shares and
debentures and other sources, the payments made there-
out, and particulars concerning the balance remaining in
hand, and an account or estimate of the preliminary
expenses of the tompany,

(d) the names, addresses, and descriptions of the directors,
auditors, if any, managers, if any, and secretary of the
company; and

(¢) the particulars of any contract, the modification of which
is to be submitted to the mesting for its approval, together

- with the particulars of the modification or proposed
modification.

(4) The statutory report shall, so far as it relates to the shares
allotted by the company, and to the cash received tn respect ol
such shares, and to the receipts and payments of the company
on capital account, be certified as correct by the auditors, if any,
of the company.

(5) The directors shall cause a copy of the statutory report,
certified as required by this section, to be delivered to the
registrar of companies for registration forthwith after the sending
thereof to the members of the company .

(6) The directors shall cause a list showing the namcs, descrip-
tions, and addresses of the members of the company, and the
number of shares held by them respectively, to be produced at the
commencement of the meeting, and to remain open and accessi-
ble to any member of the company during the continuance of the
mecting.

(7) The members of the company present at the meeting shall
be at liberty to discuss any matter relating to the formation of
the company, or arising out of the statutory report, whether
previous notice has been given or not, but no resolution of which
notice has not been given in accordance with the articles may be

{8) The meeting may adjourn from time to time, and at any
adjourned meetin% amy resolution of which notice has been given
in accordance with the articles, cither before or.mum[ 1o
the former meeting, may be passed, and the adj mosting
shall have the same powers as an original mesting.
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(9) In the event of any default in complying with the provi-
sions of this section every director of the company who s guilty
of or who knowingly and wilfully authonses or permits the default
shall be liable to a fine not exceeding fifty pounds.

(10) Thus section shall not apply to a privatg company.

114 —(1) The directors of a company, notwithstanding any-
thing in its articles, shall, on the requainition of members of the
company holding at the date of the deposit of the requisition
not less than one-tenth of such of the paid-up capital of the
company as at the date of the deposit carries the night of voting
at general meetings of the company, or, 1n the case of a company
not having a share capital, members of the company representing
not less than one-tenth of the total voting rights of atl the
members having at the said date a right to vote at general
meetings of the company, forthwith proceed duly tn convene an
extravrdinary general meeting of the company

(2) The requisition must state the ubjects of the meeting, and
must be signed by the requisitionists and deposited at the
registered office of the company, and may consist of several
documents in lke form, each signed by one or more requisy
tionists

{(3) If the directors do not within twenty-one days from the
date of the deposit of the requisition proceed duly to convene a
meeting, the requisitionists, or any of them representing more
than one half of the total voting rights of Aﬁ of them, may
themselves convene a meeting, but any meeting so convened
shall not be held after the expiration of three months from the
said date

(4) A mecting convened under this section by the requisi
tionists shall be convened 1n the same manner, as nearly as
possible, as that in which meetings are to be convened by
directors

(5) Any reasonable cxpenses incurred by the requisitionists
by reason of the fatlure of the directors duly to convene a meeting
shall be repaid to the requisitionists by the company, and any
sum so repaid shall be retained by the company out of any sums
due or to become due from the company by way of fees or other
remuneration in respect of their services to such of the directors
as were 1n default

(6) For the purposes of this section, the directors shall, in the
case of a meeting at which a resolution 18 to be proposed as a
special resolution, be deemed not to have duly convened the
meeting if they do not give such notice thereof as 1s required by
section one hundred and seventeen of this Act

115 —(1) The following provisions shall have effect 1n so far
; ;l:;:f articles of the company do not make other provision 1n that
(a) a meeting of a company, other than a mecting for the
passing of a special resolution, may be called by seven

days’ notice in wnting;

(b) notice of the meeting :f a company shall be served on every
member of the company 1n the manner in which notices
are required to be served by Table A, and for the purpose
of this paragraph ths expression ‘' Table A~ means that
Table as for the time being in force;

(¢) two or more members holding not less than one-tenth of
the issued share capital or, if the company has not a share
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capital, not less than five per cent. in number of the
members of the company may call a meeting ;

(d) in the caso of a private company two members, and in the
case of any other company three members, personally
present shall be a quorum;

(s) any member elected by the members present at a mesting
may be chairman thereof;

(f) in the case of a company originally having a share capital
every member shall have one vote in respect of each share
or each ten pounds of stock held by him, and in any other
case every member shall have one vote.

(2) I for any reason it is impracticable to call a meeting of

a company in any manner in which meetings of that company
may be called, or to conduct the meeting of the company in
manner prescribed by the articles or this Act, the court may,
either of its own motion or on the application of any director
of the company or of any member of the company who would
be entitled to vote at the meeting, order a meeting of the com-
pany to be called, held and conducted in such manner as the
court thinks fit, and where any such order is made may give
such ancillary or consequential directions as 1t thinks expedient,
and any meeting called, held and conducted in accordance with
any such order shall for all purposes be deemed to be a meeting
of the company duly called, held and conducted,

118 —(1) A corporation, whether a company within the mean-

ing of this Act or not, may—

(a) if it is a member of another corporation, being a company
within the meaning of this Act, by resolution of its direc-
tors or other governing body authorise such person as it
thinks fit to act as its representative at any meeting of the
company or at any meeting of any class of membess of
the company ;

(b) if it is a creditor (including a holder of debentures) of
another corporation, being a company within the meaning
of this Act, by resolution of its directors or other governing
body authorise such person as it thinks fit to act as its
representative at any meeting of any creditors of the
company held in pursuance of this Act or of any rules
made thereunder, or in pursuance of the provisions con-
tained in any debenture or trust deed, as the case may be.

(2) A person authorised as aforesaid shall be entitled to exer-

cise the same powers on behalf of the corporation which he -
sents as that :roex;)omtion could exercise if it were an individual
shareholder, itor, or holder of debentures, of that other
company.

117.—~(1) A resolution shall be an extraordinary resolution
when it has been passed by a majority of not less than three-
fourths of such members as, being entitled 20 to do, vote in
person or, where proxies are allowed, by proxy, at a general
mesting of which notice specifying the intention to propose the
resolution as an extracrdinary resolution has been duly given.

(2) A resolution shall be a special resolution when it has been
passed by such a majority as is required for the ing of an
extraordinary resolution and at a general meeting of not
Jedi than twoenty-one days’' notice, specifying the intention to

. propose the resolution as a special resolution, has been duly

given:
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Provided that, if all the members entitled to attend and vote

at any such meeting so agree, a resolution may be proposed and

as a special resolution at a meeting of which less than
twenty-one days’ notice has been given.

{3) At any meeting at which an extraordinary resolution or
a special resolntion is submitted to be passed, a declaration of
the chairman that the resolution is carried shall, unless a poll is
demanded, be conclusive evidence of the fact without proof of
the number or proportion of the votes recorded in favour of or
against the resolution.

(4) At any meeting at which an extraordinary resolution or a
special resolution is submitted to be passed a poll shall be taken
to be effectively demanded, if demanded—

{a) by such number of members for the time being eatitled
under the articles to vote at the meeting as may be speci-
fied in the articles, 30, however, that it shall not in any
case be necessary for more than five members to make
the demand ; or

{b) if no provision is made by the articles with respect to the
right to demand the poll, by three members 8o entitled
or by one member or two members so entitled, if that
member holds or those two members together hold not
less than fifteen per cent. of the paid-up share capital of
the company.

{5) When a poll is demanded in accordance with this section,
in computing the majority on the poll reference shall be had to
the number of votes to which each member 13 entitled by virtue
of this Act or of the articles of the company.

(6) For the purposes of this section, notice of a meeting shall
be deemed to be duly given and the meeting to be duly held when
the notice is given and the meeting held in manner provided by
this Act or the articles.

118.—~(1) A printed copy of every resolution or agreement to
which this section applies shall, within fifteen days after the
passing or making thereof, be forwarded to the registrar of
companies and recorded by him.

(2) Where articles have been registered, a copy of every such
resolution or agreement for the time being in force shall be embo-
died in or annexed to every copy of the articles issued after the
passing of the resolution or the making of the agreement.

{3) Where articles have not been registered, a printed copy of
every such resolution or agreement shall be forwarded to any
member at his request, on payment of one shilling or such less
sum as the company may direct.

{4) This section shall apply to—

(a) Special resolutions ;

(2) Extraordinary resolutions;

{c) Resolutions which have been agreed to by all the members
of a company, but which, if not so agreed to, would not
have been ezectlve for their purpose unless, as the case
may be, they had been passed as special resolutions or as
extraordinary resolutions;

(d) Resolutions or agreements which have been agreed to by
all the members of some class of shareholders, but which,
if not 30 agreed to, would not have boen effective for their

unless they had been passed by some particular
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members of any class of shareholders though not agreed
to by all those members ;

(¢) Resolutions requiring a company to be wound up volun-
tarily, passed under paragraph {(a) of subsection (1) of
section two hundred and twenty-five of this Act

(5) If a company fails to comply with subsection (1) of this
section, the company and every officer of the company who is
in default shall be liable to a default fine of two pounds.

{6) If a company fails to comply with subsection (2) or sub-
section (3) of this section, the company and every officer of the
company who is in default shall be hable to a fine not excreding
one pound for each copy in respect of which default is made.

{7) For the purposes of the last two foregoing subsections, a
liquidator of the company shall be deemed to be an officer of the
company,

118. Where after the commencement of this Act a resolution
is passed at an adjourned mecting of—

a) a company;

(b) the holders of any class of shares in a company;

(c) the cirectors of & company;
the resolution shall for all purposes be treated as having been
passed on the date on which 1t was in fact passed, and shall not
be deemed to have been passed on any carlicr date.

120.—(1) Every company shall cause minutes of all proceed-
ings of general meetings, and where there are directors or mana-
gers, of all procecdings at mecetings of its directors or of its
managers, to be entered in books kept for that purpose.

{2) Any such minute if purporting to be signed by the chair-
man of the meeting at which the proceedings were had, or by
the chairman of the next succeeding meeting, shall be evidence
of the proceedings.

(3) Where minutes have been made in accordance with the
provisions of this section of the proceedings at any general
meeting of the company or meeting of directors or managers,
then, until the contrary is proved, the meeting shall be deemed
to have been duly held and convened, and all proceedings had
thereat to have been duly had, and all appointments of directors,
managers, or liqmdators, shall be deemed to be valid.

121.—(1) The books contaimng the minutes of proceedings
of any general meeting of a company held after the commence-
raent of this Act shall be kept at the registered office of the
company, and shall during business hours (subject to such
reasonable restrictions as the company may by its articles or in
general meeting impose, so that no less than two hours in each
day be allowed for inspection) be open to the inspection of any
member without charge.

(2) Any member shall be entitled to be furnished within seven
days after he has made a request in that behalf to the company
with a copy of any such minutes as aforesaid at a charge not
exceeding sixpence for every hundred words.

(3) If any inspection required under this section is refused or
if any copy required under this section is not sent within the
proper time, the company and every officer of the company who
1s in default shall be ligble in respect of each offence to a fine not
exoseding two poundsand further to a default fine of two pounds.

(4) In the case of any such refusal or defaalt, the court may by
order compel an immediate inspection of the books in respect af



APPENDIX A

all proceedings of general meetings or direct that the copiea
required shall be sent to the persons requiring them,

Accounts and Audit.

122.—(1) Every company shall cause to be kept proper books
of account with respect to—

{a) all sums of money received and expended by the company
and the matters 1n respect of which the receipt and
expenditure takes place;

(b) all sales and purchases of goods by the company ;

() the assets and liabilities of the company.

{(2) The baoks of account shall be kept at the registered office
of the company or at such other place as the directors think fit,
and shall at all times be open ta inspection by the directors.

(3) If any person being a director of a company fails to take
all rcasonable steps to sccure compliance by the companr with
the requirements of this section, or has by his own wilful act
been et?xc caunse of any default by the company thercunder, he
shall, 1n respect of each offence, be liable on summary conviction
to imprisonment for a term not exceeding six months or to a fine
not exceeding two hundred pounds:

Provided that a person shall not be sentenced to imprisonment
for an offence under this section unless, in the opinion of the
court dealing with the case, the oflfence was comnutted wilfully,

123.-—{1) The directors of every company shall at some dage
not later than eighteen months after the incorporation of the
company and subsequently once at least in every calendar year
lay before the company in general mecting a profit and loss
account or, in the case of a company not trading for profit, an
income and expenditure account for the period, in the case of the
first account, since the incorporation of the company, and, in
any other case, since the preceding account, made up to a Jate
not earlier than the date of the mecting by more than nine
months, or, in the case of a company carrying on business or
having interests abroad, by more than twelve months:

Provided that the Board of Trade, if fur any special reason
they think fit so to do, may, 1n the case of uny company, extend
the period of eighteen months aforesaid, and in the case of any
company and with respect to any year extend the periodus of
nine and twelve months aforesaid.

{2) The directors shall cause to be made out in every calendar
year, and to be laid before the company 1n f(ifencml meeting, a
balance sheet as at the date to which the profit and luss acount,
or the income and expenditure account, as the case may be, is
made up, and there shall be attached to every such balance sheet
a report by the directors with respect to the state of the com.
g:ny’s aflairs, the amount, if any, which they rewmmcnc} should

paid by way of dividend, and the amount, if any, which they
propase to carry to the reserve fund, general reserve or reserve
account shown specifically on the balance sheet, or to a reserve
fund, general reserve or reserve account to be shown specifically
on a subsequent balance sheet,

(3) If any person being a director of a company fails to take
all reasonable steps to comply with the provisions of this section,
he shall, in respect of each offence, be liable on summary con-
viction to imprisonment for a term not exceeding six months or
to a fine not exceeding two hundred pounds:

Provided that a person shall not be sentenced to impsisonment
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for an oflence under this section unless in the opinion of the court
dealing with the case, the offence was committed wilfully,

124 —(1) Every balance sheet of a company shall contain a
summary of the authorised share capital and of the issued share
capital of the company, its liabilities and its assets, together with
such particulars as are neceuu;y to disclose the general nature
of the liabilities and the assets of the company and to distinguish
between the amounts respectively of the fixed assets and of the
floating assets, and shall state how the values of the fixed asscts
have been arrived at,

{2) There shall be stated under separate headings in the
balance sheet, so far as they arc not written off—

(@) the preliminary expenses of the company; and

{b) any expenses incurred in connection with any issue of share

capital or debentures; and

{¢) if it is shown as a separate item in or is otherwise ascertain-

able from the books of the company, or from any contract
for the sale or purchase of any property to be acquired by
the company, or from any documents in the possession of
the company relating to the stamp duty payable in respect
of any such contract or the conveyance of any such pro-
perty, the amount of the goodwill and of any patents
and trademarks as so shown or ascertained.

(3) Where any hability of the company is secured otherwise
than by operation of law on any assets of the company, the
balance sheet shall include a statement that that liability is so
secured, but it shall not be necessary to specify in the balance
sheet the assets on which the liability is secured.

(4) The provisions of this section are in addition to other

rovisions of this Act requiring other matters to be stated in
alance sheets.

125. Where any of the assets of a company consist of shares
in, or amounts owing (whether on account of a loan or otherwise)
from a subsidiary company or subsidiary companies, the aggre-
gate amount of those assets, distinguishing shares and indebted-
ness, shall be set out inthe balance sheet of the first-mentioned
company separately from all its other assets, and where a
company is indebted, whether on account of a loan or otherwise,
to a subsidiary company or subsidiary companies, the aggregate
amount of that indebtedness shall be set out in the balance sheet
of that company separately from all its other liabilities.

126.-—(1) Where a company (in this section referred to as
* the holding company "'} holds shares either directly or through
4 nominee in a subsidiary company or in two or more subsidiary
companies, there shall be annexed to the balance sheet of the
holding company a statement, signed by the persons by whom
in pursuance of section one hundred and twenty-nine of this Act
the balance shect is signed, stating how the profits and losses of
the subsidiary company, or, where there are two or more subsi-
diary companies, the aggregate profits and losses of those com-
panies, have, so far as they concern the holding comgnz. been
dealt with in, or for the purposes of, the accounts of the holding
company, and in particular how, and to what extent,—
(a) provision has been made for the losses of a subsidiary
-+ company either inthe accounts of that company or of the
holdinﬁ company, or of both; and .
{d) losses of a subsidiary company have been taken into
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account by the directors of the holding company in
arriving at the profits and losses of the holding company
as disclosed in its accounts:

Provided that it shall not be necessary to specify in any such
statement the actual amount of the profits or losses of any
subaid. company, or the actual amount of any part of any
such profits or losses which has been dealt with in any particular
manner.

{2) If in the case of a subsidiary company the auditors’
report on the balance sheet of the company does not state with-
out qualification that the auditors have obtained all the informa-
tion and explanations they have required and that the balance
sheet is properly drawn up 50 as to exhibit a true and correct view
of the state of the company's affairs according to the best of their
information and the explanations given to them and as shown
by the books of the company, the statement which is to be
annexed as aforesaid to the balance sheet of the holding company
shall contain particulars of the manner in which the report is
qualified.

{3) For the purposes of this section, the profits or losses of a
subsidiary company mean the profits or losses shown in any
accounts of the subsidiary company made up to a date within
the period to which the accounts of the holding company relate,
or, if there are no such accounts of the subsidiary company
available at the time when the accounts of the holding company
are made up, the profits or losses shown in the last previous
accounts of the subsidiary company which became available
within that period.

(4) If for any reason the directors of the holding company are
unable to obtain such information as is necessary for the prepa-
ration of the statement aforesaid, the directors who sign the
balance sheet shall so report in writing and their report shali be
annexed to the balance sheet 1n licu of the statement

127.—(1) Where the assets of a company consist in whole or in
part of shares in another company, whether held directly or
through a nominee and whether that other company is a company
within the meaning of this Act or not, and--

(a) the amount of the shares so held is at the time when the
accounts of the holding company are made u;) more than
fifty per ceat. of the issued share capital ol that other
company or such as to entitle the company to more than
fifty per cent. of the voting power in that other company;
or

(b) the company has power (not being power vested 1n it by
virtue only of the provisions of a debenture trust deed or
b{ virtue of shares issued to it for the purpose in pursuance
of those provisions) directly or indirectly to appoint the
majority of the directors of that other company,

that other company shall be deemed to be a subsidiary company
within the meaning of this Act, and the expression “ subsidiary
company * in this Act means a company in the case of which the
conditions of this section are satisfied.

{2) Where a company the ordinary business of which includes
the lending of money holds shares in another company as security
only, no account shall for the purpose of dzterm}:mg under this
section whether that other company is a subsidiary company be
taken of the shares so held,
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128.—(1) The accounts which in pursuance of this Act are to
be laid before every company in general meeting shall, subject
to the provisions of this section, contain icelars showing—

(@) the amount of any loans which during the¢ period to which
the accounts relate have been made either by the company
or by any other J)erson under a guarantee from or on a
security provided by the company to any director or
officer of the company, including any such loans which
were repaid during the said period ; and

(b) the amount of any loans made in manner aforesaid to any
director or officer at any time before the period aforesaid
and outstanding at the expiration thereof; and

(¢) the total of the amount paid to the directors as remunera-
tion for their services, inclusive of all fees, percentages,
or ather emoluments, paid to or receivable by them by or
from the company or by or from any substdiary company.

(2) The provisions of subsection (1) of this section with respect
to loans shall not apply—

(a) in the case of a company the ordinary business of which
includes the lending of money, to a loan made by the
company 1n the ordinary course of its business; ot

(b) to a loan made by the company to any employee of the
company 1f the loan does not exceed two thousand pounds
and is certified by the directors of the company to have
been made 1n accordance with any practice adopted or
about 1o be adopied by the company with respect to loans
to its employees

{3) The provisions of subsection (1) of thus section with respect
to the remuneration paid to directors shall not apply in relation
to a managing director of the company, and in the case of any
other director who holds any salaried employment or office in the
company there shall not be required to be included in the said
total amount any sums paid to him except sums paid by way of
directors’ fees.

(4) If in the case of any such accounts as aforesaid the require-
ments of this section are not complied with, it shall be the duty
of the auditors of the company by whom the accounts are
examined to include in their report on the balance sheet of the
company, so far as they are reasonably able to do o, a statement
giving the required particulars.

{5) In this section the expression '* emoluments ' includes
fees, percentages and other payments made or consideration
given, directly or indirectly, to a director as such, and the money
value of any allowances or perquisites belonging to his office.

129.—(1) Every balance sheet of a company shall be signed on
behalf of the board by two of the directors of the company, o,
if there is only one director, by that director, and the auditors’
report shall be attached to the balance sheet, and the report
shall be read before the company in general meeting, and shall
be open to inspection by any member.

(2feln the case of a banking company registered after the
fiteenth day of August, eighteen hundred and seventy-nine, the
balance shast must be signed by the secretary of manager, if any,
and where there are more than three directors of the company
by.at lsast three of those directors, and where there are not more

hpe three directors by all the directors. .
“"{8) 1f any copy of & balance sheet which has not been signed
A required by this section is issued, circulated, or published, or
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if any copy of a balance sheet is issued, circulated, or published
without having a copy of the auditors’ report attached thereto, the
company, and every director, manager, secretary, or other officer
of the company who i3 knowingly a party to the default, shall on
conviction be liable to a fine not exceeding fifty pounds.

130.—(1} In the case of a compauny not being a private
company—-

{a) a copy of every balance sheet, including every document
ref}uired by Iaw to be annexed thereto, which 1s to be laid
before the company in general meeting, together with a
copy of the auditors’ report, shall, not less than seven
days before the date of the meeting, be sent to all persons
cntitled to receive notices of general meetings of the
company ;

(h) any member of the company, whether he i3 or 15 not
entitled to have sent to hum copies of the company's
balance sheets, and any holder of debentures of the com-
pany, shall be entitled to be furnished on demand without
charge with a copy of the last balance sheet of the com-
pany, including every document required by law to be
annexed thereto, together with a copy of the anditors’
report on the balance sheet.

H default is made in complying with paragraph (a) of this
subsection, the company and cvery officer of the company who
15 in default shall be Yiablc to a fine not exceeding twenty pounds,
and if, where any person makes a demand for a document with
which he is by virtue of paragraph (b) of this subsection entitled
to be furnished, default 13 made tn complying with the demand
within seven days after the making thereof, the company and
every director, manager, secretary or other officer of the company
who is knowingly a party to the default shall be liable to a fine
not exceeding five pounds for every day during which the default
continues, unless it is proved that that person has already made
a demand for and been furnished with a copy of the document

(2) In the case of a company being a private company, any
member shall be entitled to be furmshed, within seven days
after he has made a request in that behalf to the company, with
a copy of the balance sheet and auditors’ report at a charge not
exceeding sixpence for every hundred words.

If default is made in furnishing such a copy tu any member
who demands it and tenders to the company the amount of the
proper charge therefor, the company and cvery officer of the
company who is in default shall be liable to a default fine.

131.—(1) Every company, being a limited banking company
or an insurance company or a deposit, provident, or benefit
society, shall, before it commences business, and also on the first
Monday in February and the first Tuesday in August in every
z)erlrmduring which it carries on business, make a statement in the

set out in the Seventh Schedule to this Act, or as near
thereto as circumstances admit.

(2) A copy of the statement shall be put up in a conspicuous
place in the registered office of the company, and in every branch
office or place where the business of the ogmpany is carried on.

(3) Every member and every creditor of the company shail
be entitled to a copy of the atatement, on payment of a sum not

sixpence.
(4) 1 default is made in complying with this section, the
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company and every director and manager of the co y who
knowingly and wilfully authorises or permits the default shall
be liable to a fine not exceeding five pounds for every day during
which the default continues.

{5) For the purposes of this Act a company which carries on the
business of insurance in common with any other business or
businesses shall be deemed to be an insurance company.

{6) This section shall not apply to any assurance company to
which the provisions of the Assurance Companies Act, 1909, as
to the accounts and balance sheet to be prepared annually and
deposited by such a company apply, if the company complies
with those provisions,

132.—(1) Every company shall at each annual general mesting
appoint an auditor or auditors to hold office until the next annual
general meeting.

(2) 1f an appointment of auditors is not made at an annual
general meecting, the Board of Trade may, on the application of
any member of the company, appoint an auditor of the company
for the current year

(3) A person, other than a retiring auditor, shall not be
capable of betng appointed auditor at an annual general moeting
unless notice of an intention to nominate that person to the
oftice of anditor has been given by a member to the company
not less than fourtcen days before the annual general meeting,
and the company shall send a copy of any such notice to the
retiring auditor, and shall give notice thereof to the members,
either by advertisement or in any other mode allowed by the
articles, not less than seven days before the annual general
meeting

Provided that if, after notice of the intention to nominate an
auditor has been so given, an annual general meeting is called
for a date fourteen days or less after the notice has been given,
the notice, though not given within the time required by this
subsection, shall be deemed to have been properly given for the
purposes thereof, and the notice to be sent or given by the
company may, instead of being sent or given within the time
required by this subsection, be sent or given at the same time as
the notice of the annual general meeting.

(1) Subject as hereinafter provided, the first auditors of the
comnpany may be appointed by the directors at any time before
the first annual general meeting, and auditors so appointed shall
hald office until that meeting:

Provided that—

(a) the company may at a general meeting of which notice has
been served on the auditors in the same manner as on
members of the company remove any such auditors and
appoint in their place any other persons being persons
who have been nominated for appointment by any
member of the company and of whose nomination notice
has been given to the members of the company not less
than seven days before the date of the meeting; and

{b) il the directors fail to exercise their powers under this
subsection, the company in general meeting may appoint
the first auditorg, and thereupon the said powers of the
directors shall cease.

The directors may fill any casual vacancy in the office of
, but while any such vacancy continues the surviving os

R

‘. gpmtinuing auditor or auditors, if any, may act,
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The remuneration of the auditors of a company ahall be
fixed by the company in general meeting, except that the remu-
neration of an auditor appointed before the first annoa) general
meeting, or of an auditor appointed to fill a casual vacancy, may
be fixed by the directors, and that the remuneration of an
auditor appointed by the Board of Trade may be fixed by the
Board.

133.—(1) None of the following persons shall be quahified for
appointment as auditor of a company—

m a director or officer of the company;

(b} except where the company is a private company, a persan
who is a partner of or in the employment of an nficer of
the company ;

{¢} a body corporate.

{2) Nothing in this section shall disqualify a body corporate
from acting as auditor of a company if acting under an appoint.
ment made before the third day of August, nineteen hundred
and twenty-eight, but subject as aforesaid any body corporate
which acts as auditor of a company shall be liable to a fine pot
exceeding one hundred pounds.

{3) In the application of this section to Scotland the expression
** body corporate '’ does not include a firm.

134.—(1) The auditors shall make a report to the members
on the accounts examined by them, and on every balance sheet
laid before the company in general meeting during their tenure
of office, and the report shall state—

{a) whether or not they have obtained all the information and

explanations they have required ; and

(b} whether, in their opinion, the balance sheet referred to in

the report it properly drawn up so as to exhibit a true
and correct view of the state of the company's aflaire
according to the best of their information and t{/e expla-
nations given to them, and as shown by the books of the
company.

{2} Every auditor of a company shall have a right of access at
all times to the books and accounts and vouchers of the company,
and shall be entitled to require from the directors and officers
of the company such information and explanation as may be
necessary for the ormance of the duties of the auditors:

Provided that, in the case of a banking company which was
registered after the fifteenth day of August, eighteen hundred
and seventy-nine, and which has branch banks beyond the limits
of Europe, it shall be sufficient if the auditor is allowed access
to such copies and extracts from such books and accounts of any
such branch as have been transmitted to the head office of the
com; in Great Britain.

@ auditors of a company shall be entitled to attend any
general meeting of the company at which any accounts which

bave been examined or on by them are to be laid before
the company and to e any statement or explanation they
desire with respect to the accounts.

Inspection.

co;m:)i“e Board of me ml)x' a;g:int ;me of more
nepectors to investigate the aflairs of 4 compan
and to thereon in such manner as the Boasd direct— y

s} In case of a banking company having a share capital,
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on the application of members holding not less than one-
third of the shares issued:

(b) In the case of any other company having a share capital,
on the application of members holding not less than one-
tenth of the shares issued:

(¢} In the case of a company not having a share capital, on the
application of not less than one-fifth in number of the
persons on the company’s register of members

(2) The application shall be supported by such evidence as the
Board of Trade may require for the purpose of showing that the
applicants have good reason for, and are not actuated by mali-
cious motives in, requiring the investigation, and the Board
may, before appointing an inspector, require the applicants to
give security, to an amount not exceeding one hundred pounds,
for payment of the costs of the inquiry.

(3) Itshallbe the duty of all officers and agents of the company
to produce to the inspectors all hooks and documents in their
custody or power,

(4) An inspector may examine on oath the officers and agents
of the company in relation to its business, and may admtnister an
oath accordingly.

(5) 11 any officer or agent of the company refuses to produce
to the inspectors any book or document which it is his duty
under this section so to produce, or refuses to answer any question
which is put to him by the inspectors with respect to the affairs
of the company, the inspectors may certily the refusal under their
hand to the court, and the court may thereupon enquire into the
case, and after heaning any witneases who may be producad
against or on behalf of the alleged offender and after hearing any
statement which may be offered in defence, punish the offender
in like manner as if he had been guilty of contempt of the court.

(6) On the conclusion of the investigation the inspectors shall
report their opinion to the Board of Trade, and a copy of the
report shall be forwarded by the Board to the registered office of
the company, and a further copy shall, at the request of the
applicants for the investigation, be delivered to them.

The report shall be written or printed, as the Board direct.

138.—(1) If from any report made under the last foregoing
section it appears to the Board of Trade that any :
been guilty of any offence n relation to the company for which
he is ctiminally liable the Board shall proceed as follows—

(i) in the case of an offence in England, if it appears to the
Board that the case is one in which the prosecution ought
to be undertaken by the Director of Public Prosecutions,
the Board shall refer the matter to him;

(ii) in the case of an offence in Scotland the Board shall refer
‘the matter to the Lord Advocate. .

(2) If where any matter is referred to the Director of Public
Prosecutions under this section he considers that the case is on¢
in which a prosecution ought to be instituted and, further, that
it is desirable in the public interest that the proceedings in the
prosecution should be conducted by him, he shall institute
proceedings accordingly, and it shall be the duty of all officers
and agents of the company, past and present (other than the
defendant in the proceedings), to give to him all assistance in
connection with the prosecution which they are reasonably able

> to give. ,
w g.or the purposes of this subsection, the expression ** ageats '
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in relation to a company shall be deemed to include the bankers
and solicitors of the company and any persons employed by the
company as auditors, whether those persouns are or are not othicers
of the company.

(3) The expenses of and incidental to an investigation under
the last preceding section of this Act {in this subsection referted
o as ' the expeuses '*) shall be defrayed as fullows—

(a) Where as a result of the investigation a prosecution i«
instituted by the Director of Public Prosecutions or by
or on behalf of the Lord Advocate, the expenses shall be
defrayed by the Board of Trade;

(®) In any other case the expenses shall be defrayed by the
company unless the Hoard of Trade think proper to
direct, as the Board are hereby authonsed to do, that
they shall etther be paid by the applicants or in part by the
company and in part by the applicants

Provided that—

(i) if the company fails to pay the whole or any part
of the sum which it is liable to pay under this subsection,
the applicants shall make good the deficiency up to the
amount by which the socunity given by them under the
last preceding section exceeds the amnunt, if any, which
they have under this subsection been directed by the
Board to pay; and

(u} any balance of the expenses not defrayed cither
by the company or the applicants shall be defrayed by
the Board.

(4) Subsection (3) of scction thirteen of the Economy [Mivcel-
laneous Provisions) Act, 1926 (which provides for the 1ssue out of
the Bankruptcy and Companies Winding-up (Fees) Account of
sums towards meecting the charges estimated by the Board of
Trade in respect of salaries and expenses under this Act in
relation to the winding up of companies 1n England) shall have
etfect as if expenses to be defrayed by the Hoard under this sec-
tion were expenses incurred by the Board under this Act in
relation to the winding up of companies in England.

137.—(1) A company may by special resolution appoint
inspectors to investigate its aflairs.

(2) Inspectors so appointed shall have the same powers and
duties as inspectors appointed by the Board of Trade, except
that, instead of reporting to the Board, they shall report in such
manner and to such persons as the company in general meeting
may direct.

(3) If any officer or agent of the company refuses to prodace
to the inspectors any book or document which 1t is his duty
under this section so to produce, or refuses to answer any question
which is put to him by the i rs with respect to the aflatrs
of the company, he shall be liable to be proceeded against in the
same manner as if the inspectors had been inspectors appointed
by the Board of Trade.

138. A copy of the report of any inspectors appuinted vnder
this Act, agt’;;enﬁcatal by the seal of the company whose
affairs they have investigated, sball be admissble in any legal
proceeding as evidence of the opinion of the inspectors in relation
$0 any matter contained in the seport.

281
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Dirsctors and Managers.

139.-—(1) Every company registered after the commencement
of this Act shall have at least two directors.
(2) Tis section shall not apply to a private company.

140.—(1) A person shail not be capable of being appointed
director of a company by the articles, and shall not be named
as a director or proposed director of a company in a prospectus
issued by or on behalf of the company, or as proposed director
of an intended company in a prospectus issued in relation to that
intended company, or in a statement in lieu of prospectus de.
livered to the registrar by or on behalf of a company, unless,
before the registration of the articles or the publication of the
prospectus, or the delivery of the statement in lieu of prospectus,
as the case may be, he has by himself or by his agent authorised
in writing—
(a) signed and delivered to the registrar of companies for
registration a consent in writing to act as such director;
(b) either—
(i) signed the memorandum for a number of sharey
not less than his qualification, if any; or
(ii) taken from the company and paid or agreed to
pay for his qualification shares, if any; or
(iii) signed and delivered to the registrar for registra-
tion an undertaking in writing to take from the company
and pay for his qualification shares, if any; or
(iv) made and delivered to the registrar for registra-
tion a statutory declaration to the effect that a number
of shares, not less than his qualification, if any, are
registered in his name.
{2) Where a person has signed and delivered as aforesaid an
undertaking to take and pay for his qualification shares, he
shall, as regards those shares, be in the same position as if he
had signed the memorandum for that number of shares,
(3) On the application for registration of the memorandum
and articles of a company the applicant shall deliver to the
registrar a list of the persons who have consented to be directors
of the company, and, if this list contains the name of any person
who has not so consented, the applicant shall be liable to & fine
not exceeding fifty pounds.
(4) This section shall not apply to—
(a) a company not having a share capital; or
{b) a private company; or
(¢) a company which was a private company before becoming
a public company; or

(d) a prospectus issued by or on behalf of a company after the
expiration of one year from the date on which the company
was entitled to commence business,

141.—(1) Without prejudice to the restrictions imposed by the
last foregoing section, it shall be the duty of every director who
is by the articles of the company required to hold a specified
share qualification, and who 13 not already qualified, to obtain
bis qualification within two months after his appointment, or
such shorter time as may be fixed by the articles.

ﬁﬁ) For the purpast of any provision in the articles requiring
a tor or manager to hold a specified share qualification, the
bearer of a share warrant shall not be deemed to be the holder
of the shares specified in the warrant.
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{3} The office of directorof 2 comrany shall he vacated if the
director does not within two months from the date of hus appotnt-
ment, or within such shorter time as may be fixed by the
articles, obtain his qualification, or if after the expiration of
the said period or shorter time he ceases at any time to hold his
qualification.

4) A person vacating office under this section shall be incapa-
ble of being re-appointed director of the company until he his
obtained his qualification,

(5) If after the expiration of the said period or shorter tine
any unqualified person acts as a director of the compuny, he
shall be liable to a fine not exceeding five pounds for every day
between the expiration of the said period or shorter time ur the
day on which he ceased to be qualified, as the case may be, and
the fast day on which it is proved that he acted as a director.

142.—(1) If any person being an undischarged bankrupt acts
an director of, or directly or indirectly takes part in or 1s con-
cerned in the management of, any company except with the
leave of the court by which he was adjudged bankrupt, he shall
be liable on conviction on indictment to imprisoument for a term
not exceeding two years, or on summary conviction to imprison-
ment for a term not exceeding six montha or to a hne not exceed-
ing five hundred pounds, or to both such imprisonment and fine.

Provided that a person shall not be guilty of an offence under
this section by reason that he, being an undischarged bankrupt,
has acted as director of, or taken part or been concerned 10 the
management of, a company, if he was on the third day of August,
nineteen hundred twenty-eight, acting as director of, or
taking part or being concerned in the management of, that
company and has continuously so acted, taken part, or been
concerned since that date and the bankruptcy was prior to that
date.

(2) In England the leave of the court for the purposes of this
scction shall not be given unless notice of intention to apply there-
for has been served on the official receiver and it shall be the duty
of the official receiver, if he is of opinion that it is contrary to the
public interest that any such application shouid be granted, to
attend on the hearing of and oppose the granting of the appli-
cation.

{3) In this section the expression “ company ' includes an
unregistered company and a2 company incorporated outswde
Great Britain which has an established place of business within
Great Britain, and the expression ** official receiver * meaus the
official receiver in bankruptcy.

{4) Subsection (1) of this section in its application to Scotland
shall have effect as if the words ‘' sequestration of his estates was
awarded ’° were substituted for the words “ he was adjudged

143. The acts of a director or manager shall be valid notwith-
standing any defect that may afterwards be discovered in his
sppointment or qualification,

144.—(1) Every company shall keep at ita regustered office o
register of its directors or managers containing with respect to
sach of them the followi ‘E’ﬁ‘“h‘" that is to say-—

(G)inthcnseolnlnaf val, his present christian name and

surname, any former christian name or surname, his usnal
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residential address, his nationality, and, if that nation-
ality is not the nationality of origin, his nationality of
origin, and his business occupation, if any, or, if he has
no business occupation but holds any other directorship
or directorships, particulars of that directorship or of
some one of those directorships; and

(b) in the case of a corporation, its corporate name and regis-

tered or principal ofhce.

(2) The company shall, within the periods respectively men-
tioned in tlns subsection, send to the registrar of companies a
return 1n the prescribed form containing the particulars specified
in the said register and a notification 1n the prescribed form of
any change among 1ts directors or in any of the particulars
contained in the register.

The period within which the said return is to be sent shall be
a period of fourteen days from the appointment of the first
directors of the company, and the period within which the said
notification of a change is to be sent shall be fourteen days from
the happening thereol.

(3) The register to be kept under this section shall during
business hours (subject to such reasonable restrictions as the
company may by 1ts articles or 1in general meeting impose, s0
that not less than two hoursin each day be allowed for inspection)
be open to the inspection of any member of the company without
charge and of any other person on payment of one shilling, or
such less sum as the company may prescribe, for each inspection.

(4) 1f any spection required under this section s refused
or if default 13 made 1in complying with subsection (1) or sub-
section (2) of this section, the company and every othcer of the
company who 1s in defauit shall be liable to a default fine.

(§) In the case of any such refusal, the court may by order
compel an immediate inspection of the register.

(6) For the purpuse of this section, a persun 1n accordance with
whose directions or 1ustructions the directors of a company are
accustomed to act shall be deemed to be a director and officer of
the company.

115.—(1) Every company to which this section apphes shall,
in all trade catalogues, trade circulars, showcards and business
letters on or in which the company’s name appears and which
are issued or sent by the company to any person in any part of
His Majesty’'s dominions, state in legible characters with respect
to every director being a corporation, the corporate name, and
with respect to every director being an individual, the 1ollowmg
particulars—

(a) his present christian name, or the initials thereof, and pre-

sent surname;

b) any former christian names and surnames;

¢) his nationality, if not British;

{d) his nationality of origin, i his nationality is not the

nationality of origin:

Provided that, if special circumstances exist which render it
in the opinion of the Board of Trade expedient that such an
exemption should be granted, the Board may by order grant,
subject to such conditions as may be specified in the order,
exemption from the obligations imposed by this subsection.

section shat] apply to—
a) every company registered under this Act or the Acts
repealed by this Act uniess it was registersd before the
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twenty-third day of November, nincteen hundred and
sixteen; and

(b) every company incorporated outside Great Britain which
has an established place of business within Great Britain,
unless it had established such a place of business before
the said date; and

{c) every company licensed under the Moneylenders Act, 1927,
whenever it was registered or whenever it established a
place of business.

(3) If a company makes default in complying with this
section, every director of the company shall be hable ou summary
conviction for each offence to a fine not excreding five poutuls,
ani, in the case of a director being o corporation, every director,
secretary and officer of the corporation, who s knowingly a party
to the default, shall be liable to a like penalty:

Provided that in England no proceedings shall be instituged
u der this section except by, or with the consent of, the Boand
uf Trade.

{4} For the purposes of this section- ~

{(d) the expression * director '’ includes any person in accord-
ance with whose directions or instructions the directors
of the companv are accustomed to act;

() the expression ' christian name ** includes a forenasne ;

(¢) the expression “ tnitials '’ cludes a recognise] abbrevia-
tion of a christian ame;

{(d) m the case of a prer or person usually known by a title
different from lns surname, the expression ' surname **
means that title,

() references to a former chnstian name or surname do pot
include —

(1) 1 the case of a peer or & person usaally known by
a BBntish title different from hus surname, the name by
which he was known previous t. the adoption of or suc-
cession to the title; or

(ii) in the case of natural born British subjects, a
furmer christian name or surname where that name or
surname was changed or disused before the person
bearing the name attained the age of eighteen years; or

(iti) in the case of a married woman, the name or
surname by which she was known previous to the

marriage ;
(f) the exsrression ‘' showcards '* mrvans cards containing or
exhibiting articles dealt with, or samples or representa-

tions thereof,

146.—(1) In a limited company the liability of the directors
or managers, or of the managing director, may. if so provided
by the memorandam, be unlimited.

(2) In a limited company in which the liability of a director
or is unlimited, the directors or managers of the com-
pany, if any, and the member who proposes a person for election
or appointment to the office of director or manager, shall add to
that p;g)ou.\ a statement that the liability nf the person holding
that ce will be unlimited, and the jromoters, d‘i:'ec;on.
managers, and secretary, if any, of the company, or one of them,
shall, before the pemson accepts the ofice or acts therein, give
him notice in writing that his liability will be unlimited.

{3) If any director, manages, or proposer makes . efault in
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adding such a statement, or if any promoter, directozr, manager,
or secre makes default in giving such a notice, he shall be
liable to a fine not exceeding one hundred pounds, and shall also
be liable for any damage which the person 30 elected or appointed
may sustain from the defauit, but the liability of the person
elected or appointed shall not be affected by the default.

147.—(1) A limited company, if so authorised by its articles,
may, by special resolution, aiter its memorandum so as to render
unlimited the liability of its directors, or managers, or of any
managing director.

(2) Upon the Eming of any such special resolution the pro-
visions thereof shall be as valid as if they had been originally
contained in the memorandum.

148.—(1) Subject as hereinafter provided, the directors of a
company shall, on a demand in that behalf made to them in
writing by members of the company entitled to not less than
one-fourth of the aggregate number of votes to which all the
members of the company are together entitled, furnish to all the
members of the company within a period of one month from the
receipt of the demand a statement, certified as correct, or with
such qualifications as may be necessary, by the auditors of the
company, showing as respects each of the last three preceding
years in respect of which the accounts of the company have been
made up the aggregatc amount received in that K:lar by way of
remuneration or other emoluments by persons being directors
of the company, whether as such directors or otherwise in
connection with the management of the affairs of the company,
and there shall, in respect of any such director who is—

(a) & director of any other company which i3 in relation to the

first-mentioned company a subsidiary company; or

(b) by virtue of the nomination whether direct, or indirect,
of the company a director of any other company;

be included in the said aggregate amount any remuneration or
other emoluments received by him for bis own use whether as a
director of, or otherwise in connection with the management of
the affairs of, that other company :

Provided that—

(i) a demand for a statement under this section shall be of no
effect if the company within one month after the date on
which the demand is made resolve that the statement
shall not be furnished; and

{ii) it shall be sufficient to state the total aggregate of all sums
paid to or other emoluments received by all the directors,
in each year without specifying the amount received by
any individual.

(2) In computing for the purpose of this section the amount
of any remuneration or emoluments received by any director,
the amount actually received by him shall, if the company has
paid on his behalf any sum by way of income tax {including
super-tax and sur-tax) in respect of the remuneration or emolu-
ments, be increased by the amount of the sum 30 paid.

(8) If any director fails to comply with the requirements of
this section, he shall be liable to a fine not exceeding ﬁﬁy&omdl

(4) In this section the expression * emoluments '’ includes

~foss, percentages and other payments made or consideration
given, directly or indirectly, to a director as such, and the money
value of any allowances or perquisites to his office.
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149.—(1) Subject to the provisions of this section, it shall be
the duty of a director of a company who is in any way, whether
directly or indirectly, interested in a contract or proposed
contract with the company to declare the nature of his intcrest
at a meeting of the directors of the company,

{2) In the case of a proposed contract the declaration required
by this section to be made by a director shall be made at the
meeting of the directors at which the question of entering into
the contract is first taken into consideration, or if the director
was not at the date of that meeting interested in the proposed
coutract, at the next meeting of the dicectars held after he becams
so interested, and in a case where the director becomes interested
in a contract after it is made, the said declaration shall be made
at the first meeting of the directors held after the director
becomes 80 interested.

(3) For the purpose of this section, a general notice given to
the directors o?s company by a director to the effect that he is
a member of a specified company or firm and is to be regarded
a8 interested in any contract which may, after the date of the
notice, be made with that company or firm shall be deemed to
be a sufficient declaration of interest in relation to any contract
su made.

(4) Any director who fails to comply with the provisions of
this section shall be hable to a fine not exceeding one hundred
pounds.

(5) Nothing in this section shall be taken to prejudice the
operation of any rule of law restricting directors of a company
from having any interest in contracts with the company,

150.—(1) It is hereby declared that it is not lawful in connec-
tion with the transfer of the whole or any part of the undertaking
or property of a company for any payment to be made to any
director of the company by way of compensation for loss of
office, or as consideration for or in connection with his retirement
from office, unless particulars with respect to the proposed pay-
ment, including the amount thereof, have been disclosed to the
members of the company and the proposal approved by the
company.

(Zr‘“x;cre a payment which is hereby declared to be illegal
is made to a director of the company, the amount received shall
be deemed to have been received by him m trust for the COmMpany,

(3) Where a payment is to be made as aforesaid to a director
of a company in connection with the transfer to any persons, as
& result of an offer made to the general body of shareholders, of
all or any of the shares in the company, it shall be the duty of
that director to take all reasonable steps to secure that particu-
lars with respect to the proposed payment, including the amount
thereof, shall be included in or sent with any notice of the offer
made for their shares which is given to any shareholders,

(4} If any such director fails to take reasonable steps as
aforesaid, or if any person who has heen properly required by
any such director to include the said iculars in or send them
mmt “‘m notice éa.i]s ] :‘ok do, delmth be liable to a‘ﬁtge

twenty-five , and if the requirements of the
last foregoing subsection n%o:ot complied with in relation to agy
such payment as is mentioned in the said subsection, any sum
received by the director on account of the payment shall be
deemed to bave boen received by bim in trust for any persons
who bave sold their shares as a resuit of the offer made.
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(5) If in connection with any such transfer as aforesaid the
l:ioe to be Jaid to a director of the cumpany whose office 1s to

abolished or who 18 to retire from office for any shares in the
company held by him is in excess of the price which could at the
time have been obtained by other huiders of the like shares or
any valuable consideration is given to any such director, the
excess or the money value of the consideration, as the case may
be, shall, for the purposes of this section, be deemed to have been
a payment made to hum by way of compensation for loss uf office
or as conmderation for, or in connection with, s retirement from
office.

(6) Nothing in this section shall be taken to prejudice the
operation of any rule of Jaw requinng disclosure to be made with
respect to any such payments as are mentioned in this section, or
with tespect to any other like payments made or to be made to
the directors of a compuny,

1581, If in the case of any company provimion 15 made by the
articles or by any agreement entered mto between any person
and the company for empowering a director of manager of the
company to assign his office as such to another person, amy
assignment of office made in pursuance of the said provismon
shall, notwithstanding anything to the contrary contained in
the said provision, be of no effect unless and until it is approved
by a special resolution of the company.

Avoidance of Provssions sn Avticles or Contracls relieving
Officers from Liabilsty.

152, Subject as hereinafter provided, any provision, whether
contamned 1n the articles of a company or in adby contract with
a company or otherwise, for exempting any director, manager
or officer of the company, or any person (whether an officer of
the company or not) employed by the company as auditor from,
or indemmfying lim against, any liability which by virtue of any
rule of law would otherwise attach to him in respect of any
neghgence, default, breach of duty or breach of trust of which he
may be guilty in relation to the company shall be void:

Provided that—

(@) 1n relation to any such provision which i3 n force at the
date of the commencement of this Act, this section shall
have effect only an the expiration of a pesiod of six months
from that date; and )

(&) nothing in this section shall operate to deprive any person
of any exemption or right to be inde ed in respect of
anything done or omitted to be done by um while any
such provision was in force; and

{e) notwitgstanding anything in this section, 8 company may.
in pursuance of any such provision as aforesaid, indemuify
any such director, manager, officer or auditor against any
hability incurred by him in defending any proceedings.
whether civil or criminal, in which judgment is given In
his favour or in which he it acquitted or in comnection
with any application under section three hundred and
seventy-two of this Act in which relief is granted to him
by the court, | .

Arrangemenis and Reconsiruciions.

153.—(1) Whete a compromise or arrangement is proposed
between 2 company and its creditors or any ¢lass of them, or
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between the company and its members or any class of them, the
court may, on the application in a summary way of the company
or of any creditor or member of the company, or, in the case of
a company being wound up, of the hquidator, order a meeying
of the creditors or class of creditors, or of the members of the
company or class of members, as the case may be. to be sym-
moned in such manaer as the court directs.

{2) If a majority in number representing three-fourthy in
value of the creditors or class of creditors, or members or class
of members, as the case may be, present and voting either in
person or by proxy at the meeting, agree to any compromise or
arrangement the compromise or arrangement shall, if sanctianed
Ly the court, be binding on all the creditors or the class of cre.
ditors, or on the members or class of members, as the case may
be, and also on the company or, 1n the case of 2 company 1n the
course of being wound up, on the hquidator and contributoriey of
the company.

(3) An order made under subsection (2) of this section ghall
have no effect unti! an office copy of the order has been delivered
to the registrar of companies for registration, and a copy of every
such order shail be annexed to every copy of the memorandum
of the company issued after the order has been made, or, in the
case of a company not having a memorandum, of every copy so
issuned of the instrument constituting or defining the constitugon
of the company.

{4) If a company makes default in complving with subsection
{3) of this section, the company and every ufficer of the compan
who is in default shall be liable to a fine not exceeding one pound
for each copy in respect of which default 15 made.

(5) In this section the expression ' company * means any
company hable to be wound up under this Act, and the expres-
sion ‘' arrangement *’' includes a re-organisation of the share
capital of the company by the consolhdation of shares of difierent
classes or by the division of shares into shares of different clagges
or by both those methods.

154.—(1) Where an application is made to the court under
the last foregoing section of this Act for the sanctining of a
compromise or arrangement proposed between a company and
any such persons as are mentioned in that section, and 1t 15 shown
to the court that the compromise or arrangement has been
proposed for the purposes of or in connection with a scheme
for the reconstruction of any company or companies or the
amalgamation of any two or more companies, and that under
the scheme the whole or any part of the undertaking or the
property of any company concerned in the scheme (in this section
referred to as * a transferor company ") is to be transferred tn
another company (in this section referred to as *‘ the transferee
company '), the court may, either by the order sanctioning the
compromise or arrangement or by any subsequent order, make
provision for all or any of the following matters—

{@) the transfer to the transferee company of the whole or any
part of the undertaking and of the property or liabilities of
any transferor company ;

{%) the allotting or appropriation by the transferee company
of any shares, debentures, policies, or other like inteyests
in that company which under the compromise or arrange-
ment are to be allotted or appropriated by that company
to or for any person;
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{c) the continuation by or against the transieree company of
any legal proceedings pending by or against any transteror
company ;

{d) the £ssolution, without winding up, of any transferor
company ;

(#) the provision to be made for any persons, who within such
time and in such manner as the court direct, dissent from
the compromise or arrangement ;

(f) such incidental, consequential and supplemental matters as
are necessary to secure that the reconstruction or amal-
gamation shall be fully and eflectively carried out.

(2) Where an order under this section provides for the transfer
of property or liabilities, that property shall, by virtue of the
o er(.)%e transferred to and vest in, and those liabilities shall, by
virtue of the order, be transferred to and become the liabilities
of, the transferee company, and in the case of any property, if
the order so directs, freed from any charge which is by virtue of
the compromise or arrangement to cease to have effect.

3) le]aere an order is made under this section, every company
in relation to which the order is made shall cause an office copy
thereof to be delivered to the registrar of companies for regis-
tration within seven days after the making of the order, and if
default is made in complying with this subsection, the company
and every officer of the company who is in default shall be liable
to a default fine.

(4) In this section the expression '‘ property ' includes pro-

erty, rights and powers of every description, and the expression
‘ liabilities *’ includes duties.

(5) Notwithstanding the provisions of subsection (5) of the
last foregoing section, the expression ** company  in this section
does not include any company other than a company within the
meaning of this Act.

155.—(1) Where a scheme or contract involving the transfer
of shares or any class of shares in a company (in this section
referred to as ** the transferor company ") to ancther company.
whether a company within the meaning of this Act or not {in
this section referred to as * the transferee company "), has within
four months after the making of the offer in that behalf by the
transferee company been approved by the holders of not less
than nine-tenths in value of the shares afected, the transferee
company may, at any time within two months after the expira-
tion of the said four months, give notice in the prescribed manner
to any dissenting sharcholder that it desires to acquire his shares,
and where such a notice is given the transferes company shall,
unless on an application made by the dissenting ex
within one month from the date on which the notice was given
the court thinks fit to order otherwise, be entitled and bound to
acquire those shares on the terms on which under the scheme or
contract the shares of the approving shareholders are to be
transferred to the transferee company:

Provided that, where any such scheme or contract has been
50 approved at any time before the commencement of this Act,
the court may by order, on an application made to it by the
transferee company within two months after the commencement
of this Act, authorise-potice to be given under this section a
any time within fourteen days after the making of the order
and this section shall apply accordingly, e: that the terms
on which the shares of the dissenting sharel are to be

e
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acquired shall be such terms as the court may by the order direct
instead of the terms provided by the scheme or contract.

(2) Where a notice has been given by the transferee company
under this section and the court has not, on an application made
by the dissenting shareholder, ordered to the contrary, the
transferee company shall, on the expiration of one month {fom
the date on which the notice has been given, or, if an application
to the court by the dissenting sharcholder is then pending, after
that application has been disposed of, transmut a copy of the
notice to the transferor company and pay or transfer to the
transferor company the amount or other consideration repre-
sentng the price payable by the transferee company for the
shares which by virtue of this section that company 15 entitled to
acquire, and the transferor company shall thereupon register the
transferee company as the holder of those shares. .

{3) Any sums received by the transferor company under this
section shall be paid into a separate bank account, and any such
sums and any other consideration so received shall be held by
that company on trust for the several persons entitled to the
shares in respect of which the said sums or other consideration
were respectively received. .

{4) In this section the expression '' dissenting sharehold®r
includes a sharcholder who has not assented to the schem® OF
contract and any shareholder who has failed or refused to transfer
his shares to the transferee company in accordance with the
scheme or contract.

PART V.
Winbping Up,
(i) PRELIMINARY.

Modes of Winding Up.
156.—(1) The winding up of a company may be either—
{a) by the court; or
(b) voluntary; or
(c) subject to the supervision of the court.
(2) The provisions of this Act with respect to winding Wp

apply, unless the contrary appears, to the winding up of 2
company in any of those modes. .
Coniribssiories.

157.—(1) In the event of a company being wound up, every
present and past member shall be liable to contribute to the
aseets of the company to an amount sufficient for payment of
its debts and liabilities, and the costs, ¢! es, and expemses
of the winding up, and for the adjustment of the rights of the
contributories among themselves, subject to the provisions of
subsection (2) of this section and the following q tiops—

(a) & past member shall not be liable to contribute if he has

ceased to be & member for one year or upwards before
the commencement of the winding up:

(b) a past member shall not be liable to contribute in respect

of any debt or liabili tze:fthecompmyconu-actedlfm
he ceased to be a member: .
{¢) & past member shall not be liable to contribute anless it
appears to the court that the existing members are ypable
to satiafy the contributions required to be made by them
in pursuance of this Act:
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(d) in the case of a company limited by shares no contribution
shall be required from any member exceeding the amount,
if any, unpaid on the shares in respect of which he is liable
as a present or past member:

(¢} in the casc of a company limited by guarantee, no contri-
bution shall, subject to the provisions of subsection (3)
of this section, be required from any member exceeding
the amount undertaken to be contributed by him to the
assets of the company in the event of its being wound up:

(1) nothing in this Act shall invalidate any provision contained
in any policy of insurance or other contract whereby
the lability of individual members on the policy or
contract 1s restricted, or whereby the funds of the company
are alone made hable in respect of the policy or contract:

() a sum due to any member of a company, in his character
of a member, by way of dividends, profits or otherwise,
shall not be deemed to be a debt of the company, payable
to that member 1n a case of competition between himself
and any other creditor not a member of the company,
but any such sum may be taken into account for the
purpose of the final adjustment of the rights of the con-
tributories among themselves

(2) In the winding up of a lunited company, any director or

manager, whether past or present, whose liability 18, under the
provisions of this Act, unlimited, shall, 1n addition to his liabality
{if any) to contribute as an ordinary member, be liable to make
a further contribution as 1f he were at the commencement of the
winding up 2 member of an unlimited company :

Provided that—

{a) a past director or manager shall not be liable to make such
further contribution if he has ceased to hold office for a
year or upwards before the commencement of the winding

up:

(b) a 1£a.st director or manager shall not be liable to make such
further contribution in respect of any debt or lability of
the company contracted after he ceased to hold office:

(¢) subject to the articles of the company, a director or manager
shall not be liable to make such further contribution unless
the court deems it necessary to require that contribution
in order to satisfy the debts and liabilities of the company,
and the costs, charges, and expenses of the winding up.

(3) In the winding up of a company limited by guarantee

which has a share capital, every member of the company shall
be liable, in addition to the amount undertaken to be contribated
by him to the assets of the company in the event of its being
wound up, to contribute to the extent of any sums unpaid on
any shares held by him.

158. The term “ contributory ** means every person liable to
contribute to the assets of a company in the event of its being
wound up, and for the purposes of all proceedings for determin-
ing, and all proceedings prior to the final determination of, the

ns who are to be deemed contributories, includes any person
alleged to be a contributory.

159. The liability'.af a contributory shall create a debt (in
England of the nature of a specialty) accruing due from him at
the time when his liability commenced, but payable at the times
when calls are made for eniorcing the liability.
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160.—(1) 1 & contributory dies either before or after he has
been placed on the list of contributories, his personal representa-
tives, and the heirs and legatees of heritage of his heritable
estate in Scotland, shall be liable in a due course of administra-
tion to contribute to the assets of the company in discharge of
tus liability and shall be contributories accordingly

(2) Where the personal representatives are placed on the list
of contributones, the hewrs or legatees of heritage need not be
added, but they may be added as and when the court thinks fit.

(3) 1f in England the personal representatives make default
in paying any money urdered to be paid by them, proceecings
may be taken for administering the estate of the deccased
contributory, and for compelling payment thereout of the
money due.

161. If a contributory becomes bankrupt, either before or

after he has been placed on the list of contributories—

(1) his trustee in bankruptcy shall represent him for all the
purposes of the winding up, and shall be a contributory
accordingly, and may be called on to admit to proof
against the estate of the bankrupt, or otherwise to allow
to be paid out of his assets in due course of law, any
money due from the bankrupt in respect of his liability to
contribute to the assets of the company; and

{2} there may be proved against the estate of the bankrupt the
estimated value of his liability to future calls as well as
calls already made.

162.—(I}) The husband of a female contributory married
before the date of the comimencement of the Married Women's
Property Act, 1882, or the Married Women's Property (Scotland)
Act, 1881, as the case may be, shall, during the continnance of
the marriage, be liable, as respects any liability attaching to any
shares acquired by her beflore that date, to contribute to the
assets of the company the same sum as she would have been
liable to contribute if she had not married, and he shall be a
contributory accordingly.

(2) Subject as aforesaid, nothing in this Act shali affect the

visions of the Married Wumen's Property Act, 1882, or the
mmed‘ Women's Property (Scotiand) Act, 1881.

Cases sn which Company may be wound up by Court,
168. A company may be wound up by the court if—

(1) the company has special resolution resolved that the
company be wound up by the court:

(2) default is made in delivering the statutory report to the
registrar or in holding the statutory meeting:

(3) the company does not commence its business within a year
from its incorporation, or suspends its business for a whole

year:

(4) the number of members is reduced, in the case of a private
compaay, below two, or, in the case of any other company,
below seven:

{5) the company is gnable to pay its debts:

{8) the conrt is of opinion that it is just and equitable that the
company be wound up.
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168, A compsny shall be deemed to be unable to pay its

debts—

(1) if a creditor, by assignment or otherwise, to whom the
company is indebted in a sum exceeding fifty pounds
then due, has served on the company, by leaving it at the
registered office of the company, a demand under his
hand rcquirini the company to pay the sum so due, and
the company has for three weeks thereafter neglected to
pay the sum, or to secure or compound for it to the
reasonable satisfaction of the creditor; or

(2) of, in England or Northern Ireland, execution or other
process 1ssued on a judgment, decree or order of any court
in favour of a creditor of the company is returned un-
satisfied in whole or in part; or

{3) if, 1n Scotland, the induciae of a charge for payment on an
extract decree, or an extract registered bond, or an
extract registered protest have expired without payment
being made; or

{4) 1f it is proved to the satisfaction of the court that the
company is unable to pay its debts, and, in determining
whether a company is unable to pay its debts, the court
shall take into account the contingent and prospective
liabilities of the company.

(i) Voruntary WiNDiNG Ue.

Resolutioms foy, and ement of Voluntary
Winding Up.

225.—(1) A company may be wound up voluntarily—

(¢) When the period, if any, fixed for the duration of the
company by the articles expires, or the event, if any,
occurs, on the occurrence of which the articles provide
that the company is to be dissolved, and the company in
general meeting has passed a resolution requiring the
company to be wound up voluntarily:

(5) If the company resolves by special resolution that the
company be wound up voluntarily:

(¢c) If the company resolves by extraordinary resolution to the
effect that it cannot by reason of its liabilities continue its
business, and that it is advisable to wind up.

{2) In this Act the expression “ a resolution for voluntary

winding up '* means a resolution passed under any of the pro-
visions of subsection (1) of this section.

226.—(1) When a company has passed a resolution for volun-
tary winding up, it shall, within seven days after the ing of
the resolution, give notice of the resolution by advertisement in
the Gasetle.

(2) 1f default is made in complying with this section, the
company and every officer of the company who is in defanit shall
be liable to a default fine, and for the purposes of this subsection
the liquidator of the company shall be deemed to be an officer of
the compaay. .

227. A voluatary winding up shall be deemed to commence
at the time of the passing of the resclution for voluntary
winding up.
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Conssquences of Voluntary Winding Up.

228. In case of a voluntary winding up, the company shail,
from the commencement of the winding up, cease to carry on its
business, except so far as may be required for the beneficial
winding up thereof:

Provided that the corporate state and corporate powers of the
company shall, notwithstanding anything to the contrary in its
articles, continue until it is dissolved.

229. Any transfer of shares, not being a transfer made to or
with the sanction of the liquidator, and any alteration in the
status of the members of the company, made after the com-
mencement of a voluntary winding up, shall be void.

Declaration of Solveney.

230.—(1) Where it is proposed to wind up a company volun-
tanly, the directors of the company or, n the case of a company
having more than two directors, the majonty of the directors
may, at a meeting of the directors held before the date on which
the notices of the meeting at which the resolution for the winding
up of the company 15 to be proposed are sent out, make a statu-
tory declaration to the effect that they have made a full inquiry
into the affairs of the company, and that, having so done, they
have formed the opinion that the company will be able to pay
its debts in full within a period, not exceeding twelve months,
from the commencement of the winding up

(2} A declaration made as aforesmd shall have no effect for
the purposes of this Act uniess it is delivered to the registrar of
comrames for registration before the date mentioned in sub-
section (1) of this section.

(3) A winding up 1 the case of which a declaration has been
made and delivered im accordance with this section ia in this
Act referred to as ' a members’ voluntary winding up,” and a
winding up in the case of which a declaration has not been made
and delivered as aforesaid is in this Act referred to as * a credi-
tors’ voluntary winding up.”

234.—(1) Where a company is proposed to be, or is in course
of being, wound up altogether voluntarily, and the whole or part
of its business or property is proposed to be transferred or sold
to another company, whether a company within the meaning of
this Act or not (in this section called ' the transferee company ')
the liquidator of the first-mentioned company (in this section
called * the transferor company ") may, with the sanction of 2

ia] resolution of that company, conferring either a general
authority on the liquidator or an authority in respect of any
particular arrangement, receive in compeasation or part com-
pensation for the transfer or sale, shares, policies, or other like
interests in the transferee company, for distribution among the
members of the transferor company, or may enter into any other
t whereby the members of the transferor company
may, in lieu of receivim, shares, policies, or other like
interests, or in addition , participate in the profits of or

receive any other benefit from the transferee company.
Any sale or arrangement in pursuance of this section shall

be on the members of the transferor enn:'p;’n g

. (g) 1- any member of the transferor company w 4 not vote
in favour of the special resolution expresses his disent therefrom

Statutory
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in writing addressed to the liquidator, and left at the registered
office of the company within seven days after the passing of the
resolution, he may require the liquidator either to abstain from
carrying the resolution into effect, or to purchase his interest
at a price to be determined by agreement or by arbitration in
mauner provided by this section.

(4) If the liguidator clects to purchase the member’s interest,
the purchase money must be paid before the company is dis-
solved, and be raised by the liquidator in such mauner as may
be determined by special resolution.

{5) A special resolution shall not be invalid for the purposes of
th.s sectiun by reason that it s passed before or concurrently with
a resolution for voluntary winding up or for appointing hquida-
tors, but, if an order is made within a year for winding up the
company by or subject to the superwvision of the court, the
special resolution shall not be vahd unless sanctioned by the court

(6) For the purposes of an arbitration under this section, the
provisions of the Companes Clauses Consohidation Act, 1845,
or, in the case of a winding up in $cotland, the Companies
Clauses Consolidation (Scotland) Act, 1845, with respect to the
scttlement of disputes by arbitration shall be mcorporated with
this Act, and in the construction of those provisions this Act shall
be deemed to be the special Act, and ' the company ** shall mean
the transferor company, and any appointment by the said
incorporated provis'ons directed to be made under the hand
of the secretary, or any two of the directors. may be made under
the hand of the hquidator, or, 1f there is more than one hiquidator,
then of any two or more of the liquidators.

Parr X1.

COMPANIES INCORPORATED OUTSIDE GREAT BRITAIN
CARRYING ON BUSINESS WITHIN GREAT BRITAIN,

343. Tius Part of this Act shall aﬁply to all companies incor-
porated outside Great Britain which, after the commencement
of this Act, establish a place of business within Great Britain,
and to all companies incorporated outside Great Britain which
have, before the commencement of this Act, established a place of
business within Great Britain and continue to have an established
place of busmness within Great Britain at the commencement of
this Act.

344.— (1) Companies mcorporated outside Great Britain which,
after the commencement of this Act, establish a place of business
within Great Britain, shall within one month from the estabhsh-
ment of the place of business, deliver to the registrar of companies
for registration—

{a) a certified copy of the charter, statutes or memorandum
and articles of the company, or other instrument con-
stituting or defining the constitution of the company,
and, if the instrument 15 not written in the English
language, a certified translation thereof;

(%) a list of the directors of the company, containing such par-
ticulars with respect to the directors as are by this Act
required to be contained with respect to directors in the
register of the directors of 2 company ;

(c) the names and addresses of some one or more pereons
resident in Great Britain authorized to accept on bebalf of
the company service of process and any motices required
to be served on the company.
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(2) The following companies, namely—

{(a) companies incorporated outside Great Rritain which,
befure the first day of Apni, nineteen hundred and nine,
established a place of business and at the commence-
ment of this Act continue 10 have a place of business
within Great Britain;

(b) companies incorporated in Northern lreland before the
first day of January, nineteen hundred and twenty-two,
which at the commencement of this Act have a place
of business within Great Britamn;

i cum‘punius incorporated in the Irish Free State which,
before the twenty-seventh dav of March, mneteen
hundred and twenty-three, established a place of
business and at the commencement of this Act continue
to have a place of business within Great Britan ;

shall, within one month from the commencement of this Act,
deliver to the registrar for registration the documents and
particulars specified 1 the last fureguing subsection,

(3) Companics to which this Part of this Act applies, other
than the companes mentioned in subsections (1) and (2) of this
scction, shall, if at the commencement of this Act they have not
dehivered to the registrar the documents and particulars specified
in paragraphs (a), (b) and (¢) of subsection (1) of section two
hundred and seventy-four of the Companics g(‘on.»mhdntmn) Act,
1908, as amended by the Companies ( Lurm-u ars as to Lirectors)
Act, 1817, cuntinuc subject to the obligation to deliver those
documents and particulars in accordance with the siud Acts.

346. If in the case of any company to which this Part of this
Act applies any alteration is made m- -
(1) the charter, statutes, or memorandum and articles of the
company or any such instrument as aforesad ; or
(2) the directors of the company or the particulars contained
in the list of the dircctors; or
(3) the names or addresses of the persons authorised to accept
service on behalf of the company;
the company shall, withun the prescribed time, deliver to the
registrar for registration a return containmg the preseribed
particulars of the alteration.

347 —(1) Every company to which this Part of this Act applies
shall in every calendar year make out a balance shect i such
form, and containing such particulars and including such docu-
ments, as under the provisions of this Act it would, 1f it had been
a company within the meaning of this Act, have been required to
make out and lay before the company in general meetmng, and
deliver a copy of that balance sheet to the registrar for regs-
tration,

{2) If any such balance sheet is not written in the English
language, there shall be annexed to 1t a certified translation
t i

348. Every company to which this Part of this Act applies

shall—

(1) in every prospectus inviting subscriptions for its shares or
debentures in Great Britain state the country in which
the company is incorporated; and

(2) conspicuously exhibit on every place where it carries on
business in Great Britain the name of the company and
the coantry in which the company i3 incorporated ; and

754 8Gec. §
t, 28

Return 1o

be deliversd
1o registrar
where
documents
stc,, altered. .

Balance
shoet of

Obligation
1o siate
name ol
whether '

limited, and

here -

cocporated.



COMPANY LAW

{3) cause the name of the company and of the country in
which the company is incorporated to be stated in legible
characters in all bill-hcads and letter paper, and in all
notices, advertisements, and other official publications of
the company; and .

(4) if the liability of the members of the compaay is limited,
cause notice of that fact to be stated in legible characters
in every such prospectus as aforesaid and in all bill-heads,
letter paper, notices, advertisements and other official
publications of the company n Great Britain, and to be
affixed on every place where it carnes on its business.

Special Provisions as o Companses sncorporated in
Channel Islands or Isie of Man.
353. Where a company incorporated in the Channel Islands
or the Isle of Man—
(1) after the commencement of this Act establishes a place of
business in England or Scotland ; or
{2) has before the commencement of this Act established and
at the commencement of thuis Act continues to have a
place of business 1n England or Scotland;
all the provisions of this Act requiring documents to be forwarded
or delivered to, or filed with, the registrar of companies (other
than provisions requiring the payment of a fee in respect of the
registration of a company) shall apply to the company in Lke
manner as if 1t were a company registered in England or d,
as the case may be, and if the company establishes places of
business both in England and in Scotland the said provisions
shall 5o apply as if the cornpany were registered both in England
and in Scotland :
Provided that, in the case of a company which has established
a place of business before the commencement of this Act, the
time within which documents must be forwarded or delivered to,
or filed with, the registrar shall run from the commencement of
this Act.

Part XII.

RESTRICTIONS ON SALE OF SHARES AND
OFFBRS OF SHARES FOR SALE,

354.—(1) It shall not be lawful for any person—

(a) to 1ssue, circulate or distribute in Great Britain any pros-
pectus offering for subscription shares in or debentures of
a company incorporated or ta be incorporated outside
Great Britain, whether the company has or has not
established, or when formed will or will not establish, a
place of business in Great Britain, unless—

(i) before the issue, circulation or distribution of the
prospectus in Great Britain a copy thereof, certified by
the chairman and two other directors of the company
as having been approved by resolution of the managing
body, bas been delivered for registration to the registrar
of C(;m miesmﬁct“; the face of it that the

(i Ppro s states on the 1
copy has been 5o delivered ;

iti) the prospectus is dated; . X

{iv) the prospectus otherwise complies with this Part
of this Act; or
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() to isaue to any person in Great Britain a form of application
for shares in or debentures of such & company or intended
company as aforesaid, unless the form is issued with a
p s which complies with this Part of this Act:

Provided that this rrovmion shall not apply if it s
shown that the form of application was issued in connec-
tion with a bona fide invitation to a person to enter into
an underwriting agreement with respect to the shares or
debentures.

(2) This section shall not apply to the sue to existing mem-
bers or debenture holders of a company of a prus,wctus or form
of application relating to shares in or debentures of the company,
whether an applicant for shares or debentures will or will not
have the right to renounce in favour of other persons, but,
subject as aforesaid, this section shall apply to a prospectus or
form of application whether issued on or with reference to the
formation of a company or subsequently.

(3) Where any document by which any shares i or debentures
of a company incorporated outside Great Britain are offered for
sale to the public would, if the company cuncerned had beun o
company within the meaning of thus Act, have been decmed by
virtue of section thirty-eight of this Act to be a prospectus 1ssued
by the company, that document shall be deemed to be, for the
purfoses of this section, a pmsgeectua issued by the company.

(4) An offer of shares or debentures for subscription or sale
to any person whose ordinary business or part of whose ordinary
business it is to buy or sell shares or debentures, whether as

rincipal or agent, shall not be deemed an offer to the public
or the purposes of this section.

(5) Section thirty-seven of this Act shall extend to every
prospectus to which this section apphes.

(6) Any person who is knowingly responsible for the issue,
crculation or distribution of any prospectus, or for the 1ssue of
a form of application for shares or debentures, in contravention
of the provisions of this section shall be liable to a fine not
exceeding five hundred pounds,

(7) In this and the next following section the expressions
* prospectus,” “ shares,” and * debentures ™ have the same
meanings as when used in relation to a comipany incorporated
under this Act.

355.—(1) In order to comply with this Part of this Act a
prospectus in addition to complying with the provisions of sub-
mrlphs (i) and (iii) of paragraph (@) of subsection (1) of the

oregoing section must—

(a) contain particulars with respect to the following matters—

(i) the objects of the company ;

(it} the instrument constituting or defining the con-
stitution of the company;

(iii) the enactments, or provisions having the force
of an enactment, by or under which the incorporation
of the company was effected ;

{iv) an address in Great Britain where the said
instrument, enactments or provisions, or copies thereof,
and if the same are in a foreign language a transiation
thereof certified in the prescribed manner, can be

%) the date on which and the country in which the
company was incorporated ;

Kequire-
ments as to
prospectus,
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fvi) whether the company has established a place of
business in Great Britain, and, if so, the address of its
principal office in Great Britain:

Provided that the provisions of sub-paragraphs (i), (ii). {iii)

and (iv} of this paragraph shall not apply in the case of a
prospectus issued more than two years after the date at
which the company is entitled to commence business.

(b} subject to the provisions of this section, state the matters
spectfied in Igrt 1 of the Fourth Schedule to this Act
(other than those specified in paragraph 1 of the said
Part I) and set out the reports specified in Part II of that
Schedule subject always to the provisions contained in
Part III of the said Schedule:

Provided that—

(i) where any prospectus is published as a newspaper advert-
ement, it s:\nll be a sufficient compliance with the
requirement that the prospectus must specify the
objects of the company if the advertisement specifies the
primary object with which the company was formed ;
and

(n) in paragraph 3 of Part I of the said Fourth Schedule a
reference to the constitution of the company shall be
substituted for the reference to the articles: and

(i) paragraph 1 of Part 111 of that Schedule shall have effect

as if the rveference ta the memorandum were omitted
therefrom.

(2) Any condition requiring or binding any applicant for
shares or debentures to waive comphance with any requirement
of this section, or purporting to affect him with notice of any
contract, document, or matter not specifically referred to in the
prospectus, shall be void.

(35) In the event of non-compliance with or contravention of
any of the requirements of this section, a director or other person
responsible for the prospectus shall not incur any liability by
reason of the non-compliance or contravention, if—

(@) as regards any matter not disclosed, he proves that he was

not cognisant thereof; or

{b) he proves that the non-compliance or contravention arose
from an honest mistake of fact on his part; or

(¢) the non-compliance or contravention was in respect of
matters which, in the opinion of the court dealing with
the case, were immaterial or were otherwise such as ought,
in the opinion of that court, having regard to all the cir-
cumstances of the case, reasonably to be excused :

Provided that, in the event of failure to include in a prospectus
a statement with respect to the matters contained in paragraph 15
of Part I of the Fourth Schedule to this Act, no director or other
g:mn shall incur any Hability in res; of the failure unless it

proved that he had knowledge of the matters not disclosed.

(4) Nothing in this section shall limit or diminish any Lability
which any person may incur under the general law or this Act,

apart from this section.
Restrictions 858 —(1) It shall not be lawful for any n to go from
9 obering o house to house offering shares for subscription or purchase to
subscription  the public or any mé of the public. .
or wie. In this sobsection the expression ' house ”* shall not include

an affice used for business purposes.
. , (2) Subject as hereinafter provided in this subsection, it shall

A uilntt
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not be lawful to make an offer in writing to any member of the
public (not being a person whose ordinary bosiness or part of
whose ordinary business it is to buy or sell shares, whether as
principal or siant) of any shares for purchase, unless the offer is
accompanied by a statement in writing (which must be signed

the person making the offer and dated) containing such par-
ticelars as arv required by this section to be included therein and
otherwise complying with the requirements of this section, or,
in the case of shares in a company incorporated outside Great
Pritain, either by such & statement as aforesaid, or by such a
prospectus as complies with this Part of this Act:

Provided that the provisions of this subsection shall not apply—

(a) where the shares to which the offer relates are shares which
are (E:gted on, or in respect of which permission to deal
has n granted by any recognised stock exhange in
Great Britain and the offer so states and specifies the
stock exchange; or

(b) where the shares to which the offer relates are shares which
a company has allotted or agreed to allot with a view to
their being offered for sale to the public: or

(c) where the offcr was made only to persons with whom the
person making the offer has been in the habit of doing
regular business in the purchase or sale of shares,

(3) The written statement aforesaid shall not contain any
matter other than the garticulars required by this section to be
mcluded therein, and shall not be in characters less large or less
legible than any characters used in the offer or in any document
sent therewith,

(4) The said statement shall contain particulars with respect
to the following matters—

{a) whether the person making the offer is acting as principal
or agent, and if as agent the name of his principal and an
address in Great Britain where that principal can be
served with process;

{b) the date on which and the country in which the company
was incorporated and the address of its registered or
principal office in Great Britain;

(c) the authorised share capital of the company and the
amount thereof which has been issucd, the classes into
which it is divided and the rights of each class of share-
holders in respect of capital, dividends and voting

(d) the divideads, if any, paid by the company on each class
of shares during each of the three financial years imme-
diately preceding the offer, and if no dividend has been
paid in respect of shares of any particular class during
any of those years, & statement to that effect;

(¢) the total amount of any debentures issued by the company
and outstanding at the date of the statement, together
with the rate of interest payable thereon ;

(/) the names and addresses of the directors of the compaay;

(g) whether or not the shares offered are fully paid up, and, if
not, to what extent they are paid up; )

(A} whether or not the shares are on, Or permission to
deal therein has been granted by, any stock
exchange in Great Britain or ejsewhere, and, if so, which,
and, if not, & statement that they are not 50 quoted or
that no snch permission has been granted ;

{f) where the offer relates to units, particulars of the name

2i—~{ax30)
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and addresses of the persouns in whom the shares repre-
sented by the units are vested, the date of and the parties
to any document defining the texms on which thoee shares
are held, and an address in Great Britain where that
document or a copy thereof can be inspected.

In this subsection the ression ‘' company " means the
company by which the shares to which the statement relates were
or are to be issued.

{8) 1f any person acts, or incites, causes or procures an
person to act, in contravention of this section, he shall be liable
to imprisonment for a term not exoeedintﬁnif months or to a fine
not exceeding two hundred pounds or to such imprisonment
and fine, and in the case of a second or subsequent offence to
imprisonment for a term not exceeding twelve months or to
a fine not excecding five hundred pounds, or to both such
imprisonmeant and fine,

6) Where a person convicted of an offence under this section
is a company (whether a company within the meaning of this
Act or not), every director and every officer concerned in the
management of the company shall be guilty of the like offence
unless he proves that the act constituting the offence took place
without his knowledge or consent.

{7} In this section, unless the context otherwise requires, the
expresgion " shares ' means the shares of a company, whether
& company within the meaning of this Act or not, and includes
debentures and units, and the expression ' unit ” means any
right or interest (by whatever name called) in a share, and for
the purposes of this section a person shall not in relation to a
company be regarded as not being a member of the public by
reason only that he is a holder of shares in the company or a
purchaser of goods from the company.

(8) Where any person is convicted in England of having made
an offer in contravention of the provisions of this section, the
court before which he is convi may order that any contract
made as a result of the offer shall be void, and, where it makes
any such order, may give such consequential directions as it
thinks proper for the repayment of any money or the retransfer
of any shares.

‘Where the court makes an order under this subsection (whether
with or without consequential directions) an appeal nq:nst the
order and the consequential directions, if any, shall lie to the
High Court,

Paxx XIILL
MISCELLANEOUS,
Prohibition of Partnerships with mors than Twenty Members.

357. No com , association, or partnership consisting of
mouthmtwe:m{)etmu:hanbohmdbr%hpupmol
CAITYINg on any (otber than the business of banking)



APPBNDIX A

Provirions relating to Banhks,

358. No company, association, or partnership consisting of
mmothuhnpmmsh&ﬂbetormedﬁthepn niclrrr"}in;
on the business of banking, unless it ia registered as a company
under this Act, or is formed in pursnance of some other Act of
Parliament, or of letters patent.

Miscellaneous Offencss.

382. If any person in any return, report, certificate, balance
sheet, or other document, required by or for the purposes of any
of the provisions of this Act specified in the Elsventh Schedule
hereto, wilfully makes a statement false in any material parti-
cular, knowing it to be false, he shall be guilty of a misdemeanor,
and shall be liable on conviction in Scotland on indictment to
imprisonment for a term not exceeding two years, with or with-
out hard labour, and be hable on summary conviction in England
or Scotland to imprisonment for a term not exceeding four
months, with or wi&ont bard labour, and in either case to a fine
in lien of or in addition to such imprisonment as aforesaid :

Provided that-—

(a) the fine imposed on summary conviction shall not exceed
one hundred pounds;

(d) nothing in this section shall affect the provisions of the
Perjury Act, 1911,

364. 1f any person or g.emns trade or carry on business under
any name or title of which ‘* Limited,”” or any contraction or
imitation of that word, is the last word, that person or those
Fenons shall, unless duly inoorgorated with limited liability, be
iable to a fine not excecdin{ ve pounds for every day upon

which that name or titie has used,

Genzral Pyovisions as to Offences.

365.—(1) Where by any enactment in this Act it is provided
that a company every officer of the company who i3 in
defanlt shall be liable to a default fine, the company and every
such officer shall, for every day during which the default, refusal
or contravention continues, be liable to a fine not exceeding auch
amount as is specified in the said enactment, or, if the amount of
the fine is not s0 specified, to a fine not exceeding five pounds.
m{l) For the purpose of any enactinent in this Act which pro-

o8 that an o%eer of a company who is in default shall be liable
hlﬂmwm.theupmion"oﬁmwho is in default
means any di , manager, secretary or other officer of the
company, who knowingly and wilfully authorises or permits the
defanit, refusal or contravention mentioned in the enactment.

364. All offences under this Act made punishable by any fine
may be prosecuted mnder the Summary )urisdiction Acts.

367. The court imposing any fine under this Act may direct
Mﬂn%wmy%-‘rt&?ndwbesppgedhw%
yment costs roceedings, or in or toward
e . s information or at whose suit

¢
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368. Nothing in this Act relating to the institution of criminal
proceedings by the Director of Public Prosecutions shall be taken
to preclude any person from instituting or carrying on any such
proceedings.

389. Where proceedings are instituted under this Act against
nn‘},ral)emn by the Director of Public Prosecutions or by or on
behalf of the Lord Advocate, nothing in this Act shall be taken
to require any person who has acted as sohcitor for the defendant
to disclose any privileged communication made to him in that
capacity.

Service of Documents and Legal Proceedings.

370.—(1) A document may be served on a company by Jeaving
it at or sending it by post to the registered office of the company.

(2) Where a company registered in Scotland carries on busi-
ness in England, the process of any court in England may be
served on the company by leaving it at or sending it by post to
the principal place of business of the company in England,
addressed to the manager or other head officer in England of the
company.

(3) Where process is served on a company under subsection (2)
of this scction, the person issuing out the process shall send a
copy thereof by post to the registered office of the company.

372.—(1) U in any proceeding for neghgence, default, breach
of duty, or breach of trust against a person to whom this section
applies 1t appears to the court hearing the case that that n
is or may be liable in respect of the negligence, default, breach
of duty or breach of trust, but that he has acted honestly and
reasonably, and that, having regard to all the ciarcumstances of
the case, including those connected with his appointment, he
ought fairly to be excused for the negligence, default, breach of
duty or breach of trust, thai court may relieve him, either wholly
or partly, from his liability on such terms as the court may
think fit,

(2) Where any Ferson to whom this section applies has reason
to apprehend that any claim will or might be made against him
in respect of any negligence, default, breach of duty or breach
of trust, he may apply to the court for relief, and the court on
any such application shall have the same power to relieve him
as under this section it would have had if it had been a court
before which proceedings against that person for negligence,
default, breach of duty or breach of trust had been brought.

(3) Where any case to which subsection (1) of this section
applies is being tried by a judge with a jury, the judge, after
hearing the evidence, may, if he is satisfied that the defendant
ought in pursuance of that subsection to be relieved either in
whole or in part from the liability sought to be enforced against
him, withdraw the case in whole or in part from the jury and
forthwith direct judgment to be entered for the defendant on
such terms as to costs or otherwise as the judge may think

P (f) The persons to whom this section applies are the follow-

{a) directors of a.company :
b) managers of a company :
£ officers of a company :
. (#) persons employed by a company as auditors, whether they
are or are not officers of the company.
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Geneval Provisions as to Board of Trades,

376. The Board of Trade shall cause a genernl annua! report
of matters within this Act to be prepared and laid before both
Houses of Parliament.

877. Any approval, sanction, or licence, or revocation of

licence, which under this Act may be given or made by the Board WU

of Trade may be under the hand of a sccretary or assistant
secretary of the Board, or of any person authorised 1n that
behalf by the President of the Board,

378.—(1) All documents purporting to be orders or certi-
ficates made or 1ssued by the Board of Trade for the purposes
of this Act and to be sealed with the seal of the Board, or to be
signed by a secretary or assistant secretary of the Board, or any
person authorised in that behalf by the Presmdent of the Board,
shall be received in evidence and deemed to be such orders or
certificates without further proof, unless the contrary 1s shown,

(2) A certificate signed by the President of the Board of Trade
that any order made, certificate issued, or act done, 1s the order,
certificate, or act of the Board, shall be conclusive evidence of the
fact so certified.

379.—(1) The Board of Trade may alter Table A, the form in
the Seventh Schedule and the tabie of fees in the Tenth Schedule
to this Act, so that it does not increase the amount of fees
payable to the registrar under the saad Tenth Schedule, and
may alter or add to Tables B, C, D and E 1o the First Schedule,
and the forms 1n the Second and Sixth Schedules to this Act.

(2) Any such table or form, when altered, shall be published
in the London Gazette, and thenceforth shall have the same
force as if it were included in one of the Schedules to this Act,
but no alteration made by the Board of Trade in Table A shall
affect any company registered before the alteration, or repeal, ay
respects that company, any portion of that Table.

Inteypreiation.

380.—(1) In this Act, unless the context otherwise requires,
the following expressions have the meanings hereby assigned to
them (that is to say)—

“Annual return ” means the return required to be made, in
the case of a company having a share capital, under
section one hundred and eight, and, in the case of a
comga;l!y not having a share capital, under section one
hundred and nine, of this Act;

‘'Articles ' means the articles of association of a company, as
originally framed or asaltered by special resolution, includ-
ing, so far as they apply to the company, the regulations
contained (as the case may be) in Table B in the Schedule
annexed to the Joint Stock Companies Act, 1858, or in
Table A in the First Schedule annexed to the Companies
Act, 1862, or in that Table as altered in pursuance of
section seventy-one of the last-mentioned Act, or in
Table A in the First Schedule to the Companies (Consoli-
dation) Act, 1908, or in that Table as altered in pursuance
of section one hundred and eighteen of the last mentioned
Act, or in Table A in the First Schedule to this Act;

‘' Book and paper ” and * book or paper " include accounts,

deeds, writings, and documents;
y * means a company formed and registered under
Act or an existing company;
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* Existing company * means a company formed and registered
under the Joint Stock Companies Acts, the Companies
Act, 1862, or the Companies (Consolidation) Act, 1908,
but does not include a company registered under the said
ena.ctmen:u in Nhorthem Treland or the Irish Free State;

‘' Com within the stannaries ** means a company engaged
inpr;n}’onned for working mines within the um&riu:

“ The court *’ used in relation to a company means the court
having jurisdiction to wind up the company;

" The court exercising the stannaries jurisdiction ” used in
relation to any proceedings means the county court in
which the jurisdiction formerly exercised by the court of
the vice-warden of the stannaries in respect of those

roceedings is for the time being vested ;

" nture " includes debenture stock, bonds and any other
securities of a company whether constituting a charge on
the assets of the company or not; .

* Director *’ includes any person occupying the position of
director by whatever name called:

“ Document ” includes summons, notice, order, and other
legal process, and registers; .

" The Gazette " means, as respects companies registered in
England, the London Gazette and as respects companies
registered in Scotland, the Edinburgh Gasette;

' General Tules ” means general rules made updes section three
hundred and five of this Act, and inclndes forms;

‘ Joint Stock Companies Acts "' means the Joint Stock Com-
panies Act, 1856, the Joint Stock Companies Acts, 1856,
1857, the Joint Stock king Companies Act, 1857, and
the Act to enable Joint Stock Ba.nlging Companies to be
formed on the principle of limited liability, or any one or
more of those Xcts. as the case may require ; but does not
include the Act passed in the e'iil;th yesr of the reign of
Her Majesty, Queen Victoria, chapter one hundred and
ten, intituled An Act for the Registration, Incorporation,
and Regulation of Joint Stock Companies;

 Memorandum > means the memorandum of association of
8 company, as originally framed or as altered in pursnance
of any enactment;

** Prescribed " means as respects the provigions of this Act
relating to the winding-up of companies, prescribed by
general rules, and as respects the o provisions of this
Act, prescribed by the Board of Trade;

** Prospectus "' means any prospectus, notice, circular, advest-
isement, or other invitation, offering to the public for
subscription or purchase any shares or debengn'u of a
company ;

‘ Real and personal,” as respects Scotland, means heritable
and moveable;

‘* The registrar of companies,” or, when used in relation to

registration of ies, “ the registrar,”” means the
kdt : or other !eer in under this Act the
ty of registration of companics or Scotiand,

. orin the , a3 the cage requires:

* Share " means in the share capital of & company, and
intludes stock except where a distinction betwoeen stock
and shares is ori.ngi‘:g

' ‘Table A mesns Tabie A in the Schednle to this Act.
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(2) A person shall not be deemeod to be within the meaning of

any on in this Act a person in accordance with whose
directions or instructions the directors of a complnﬂv_‘ aro accus-
tomed to act, by reason only that the directors of the company

act on advice given by him in a professional capacity.

385.—(1) This Act may be cited as the Companies Act, 1920.  Sbart utle

(2) This Act shall come into operation on the first day on indcom-
which, by virtue of Orders made by His Majesty in Council under '
subsection (4) of section one hundred and eighteen of the &1
Companies Act, 1928, all the provisions of that Act will be I e 5 s ¢

operation.






APPENDIX B

Orner LIIIB

PROCEDURE ON APPLICATIONS UNDER THE COMPANIES
Acr, 1929,

—

. In this Order—

“The Act”’ means the Companies Act, 1929.

“The Court” includes any Judge of the Chancery Division
and any Judge who for the time being exercises the
jurisdiction of the High Court to wind-up Companiea.

‘' Judge'* means any such Judge as aforesald and includes
auy Registrar, Master, or other officer exercising the
powers of any such Judge.

“The petition,” '“The motion,” "“The summons’ mean
the petition, motion, or summons presented, made or
taken out pursuant to this Order.

“The inquiry' means the inquiry made as to the debts
claims or liabilities of or affecting the company or as to
any such debts claims or liabilities ordered by the Court
under this Order.

“The company’ means the company to which any applica-
tion under this Order relates.

Unless the context otherwise requires, expressions defined in
the Act shall have the meanings so defined.

2. Except where otherwise provided in this Order every
originating petition, notice of motion, or summons to which this
Order relates may at the option of the petitioner or applicant
be brought to and issued out of either—({a) such office orpXepa.rt-
ment as is specified in Order V, Rule 9, or (b) the office of the
Registrar Companies (Winding Up).

3. The Rules of the Supreme Court for the time being in force
and the general practice of that Court including the course of
procedure and practice in Chambers shall apply as regards all
proceedings in relation to the applications to which this Order
relates so far as may be practicable, except if and so far as the
Act or this Order oth provides. In particular if and when
the Court is for the time being a i]n.ndge of the Chancery Division,
the provisions of Order V, Rule 9A, shall apply to all sach
proceedings as being business assigned within the meaning of
that Rule,

4.—(1) Every petition, notice of motion and summons and
all notices, afidavits and other proceedings under any tion,
notice of motion or summons shall be intituled in High
Court of justice, Chancery Division, and in the matter of the
company, and in the matter of *‘ The Companies Act, 18629

(2} An application for leave under subsection {4) of section
two bundred and seventy-five of the Act shall be intituled in
the matter of the company whose business was carried on with
such intent or for such as is mentioned in subsection (1}
of that section and in matter of the Companies Act, 1929.

and

Interpretation.

Application of
Rﬂu of
Supreme Court

Title of
Patition.
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5. The following applications shall be made by petition—

(a) Applications to confirm an alteration of objects under
section five of the Act.

(8) Applications to confirm an alteration in the form of the
constitution of the company by substituting a memoran-
dum and articles for a deed of settlement under section
three hundred and thirty-four of the Act.

(c) Applications to confirm a reduction of capital under
section fifty-five of the Act.

(d) Applications to confirm the reduction of any capital

emption reserve fund under section forty-six (1) (¢}
of the Act.

{¢) Applications to cancel, disallow or confirm any variation
or abrogation of the rights of holders of special classes
of shares under section sixty-one of the Act. .

(/) Applications to sanction the issue of shares at a disconnt
under section forty-seven of the Act.

(g) Applications to sanction a compromise Or arrangement
under section one hundred and fifty-three of the Act.

(k) Applications to restore a company's name to the register
under section two hundred and ninety-five of the Act,

{) Applications for relief by directors, managers or officers
of a company or by persons employed as auditors by a
company under section three hundred and seventy-two (2)

) Xf tll:e o b for th f

{f} Applications by a transferee company fos the pu o
a;:q\;:ﬁxg shares under section one hundred and ;m‘we
of the Act.

8. The foBowing applications shall be made by motion or
summons—
(a) Applications to rectify the register of members under
section one hundred of the Act. .
(b) Applications to extend the time for registration of a
charge or to rectify any omission or mis-statement in

any particular with respect to any e or in a memo-
randum of satisfaction under section eighty-five of the
Act,

7. The following applications shall be made by motion—

{a) Applications for relief in case of defavlt in delivering
documents to the Registrar of Companies under section
forty-two of the Act.

{) Applications for relief in case of default by a private
company in complying with the provisions of its articles
under section twenty-seven (3) of the Act.

] %gpliuﬁonstoinq into the case of officers or agents

8. The following appﬁmﬂonslhnﬂbemudebymm——m
a) Applications to inspect the register of members or

« illl)sexofﬂmmbenofl ot the anpual seturn

or to obtain cojiils of such or anpual returs under

) mﬂnaty-eightmmﬁmmhndrdmdmmd
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{b) Applications to the minutes of proceedings at
general meetings of a company or to be furnished with
thereof under section one hundred and twenty-one
(4) of the Act.
(¢} Applications to t the register of directors under
section one hundred and forty-four (§) of the Act.
@ tions to inspect copies of instruments creating a

and to inspect the register of charges to be kept
at the registered office of a company under section eighty-
nine (3) of the Act.

(¢) Applications to inspect any register of holders of deben-
tures of a company or for orders that copies of any such
register or of any trust deed for securing any issue of
debentures shall be sent to the persons requiring the same
under section seventy-three (5) of the Act.

(/) Applications for and in regard to meetings of a company
under section one hundred and twelve or section one
bundred and fifteen of the Act.

{g) Applications for meetings under section one hundred and

-three of the Act.
(%) Applications for facilitating reconstructions or amalgama-
ons of companies under section one hundred and
four of the Act where the matters to which such applica-
tions relate have not been dealt with, or fully dealt with,
on the hearing of the petition to sanction the compromise
or ent to which they relate.

(f) Applications in regard to certificates of shares debentures

or debenture stock certificates and for costs under section
-seven of the Act.
{5 %& tions for enforcing the duty of a company or any
person to make any return and for costs under
sections three hundred and eleven or three hundred and
fifteen of the Act.

(%) Applications for leave under subsection (4) of section
two hundred and seventy-five of the Act.

() Applications to extend the time for registering documents
under section five (6) or section three hundred and thirty-
four of the Act or under Rule 12 of this Order.

() Ap&l:g:':m to extend the time for the issne of shares at
a t under section forty-seven (1) (d) of the Act,

{w) Applications by a dissenting shareholder for the purpose
of preventing the acquisition of his shares under section
one hundred and fifty-five of the Act.

8. A respondent to an originating summons issued pursuant
toRnhﬁorRuleSo!thhd;"g:rsh!allnot be required to enter
an sppearance except where such summons is issued pursusnt
to paragraph () or paragraph (4) of Rule 8.

101} Where the petition has been presented pursuant to

» (B). (€). (d), (s}, (3), ) of Rule § of this Ord
mus‘)u‘iﬂr (i‘l) lg‘u)g (? nf?d:rr n(zlhon ::ne bundred me;

n
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:nore patticularly with respect to the following matters, that is
0 say—

{a) The publication of notices.

() In cases where the Court orders an inquiry as to the
debts, claims or liabilities of or affecting a company or
as to any of such debts, claims or liabilities, the pro-
ceedings to be taken for settling the list of creditors
entitied to object, including the dispensing with the
observance of section fifty-six (2) of the Act as regards
any class or classcs of creditors; fixing the date with
reference to which the list of such creditors is to be made
out, and generally fixing a time for and giving directions
as to all other necessary or proper steps in the matter
whether expressly mentioned in any of the Rules of this
Order or not.

In such cases the first order upon the summons for directions

may be in the Form No. 30 in Appendix I. with such variations
as the circumstances may require.

Afdavit as tn 11, In cases where the Court has ordered any such inquiry
creditors, as aforesaid, the following provisions shall apply—

{a) The company shall, within seven days after such order or
such further or other time as the j;:dge may allow, file
in the Central Office of the High Court of Justice, or if
the matter is pending in the office of the Registrar, in
such office, an affidavit made by some officer or officers of
the company competent to make the same, verifying a
list containing so far as possible the names and addresses
of the creditors of the company to whom such inquiry
extends. The said list shall also contain the amounts due
to the creditors therein named respectively in respect of
debts, claims or labilities to which the inquiry extends,
or in the case of any such debt payable on a contingency
or not ascertained or any such claim admissible to proof
in a winding-up of the company the value, so far as can
be justly estimated, of such debt or claim. Every such
list and an office copy of every such affidavit shall be left
at the chambers of the Judge or at the officc of the
Registrar not later than one day after the filing of the
afiidavit.

B o {6) The person making any such affidavit shall state therein
: his belief that the list verified by such affidavit is correct,
and that there was not at the date so fixed as aforesaid
any debt, claim or lability which, if that date were the
commencement of the winding-up of the company, would
be admissible in proof against the company, except the
debts, claims and liabilities set forth in sach list and any
debts, claims or liabilities to which the inquiry does not
extend, and shall state his means of knowledge of the
matters d;pmad to in such affidavit. Such afidavit ma
be in the Form No. 81 set out in Appendix L, with su

o~ variations as the circumstances of the case may require.
Inspection of {¢} Copies of such list containing the names and addresses of
o such creditors, and the total amount so due to them

{incl the valne of any debts or claims estimated as
aforesaid), bpt omitting the amounts so due to them
‘vely,of(uthe}udgeshaﬂthinkﬁt)oomym
of such list, shall be kept at the registered office
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of the company and at the offices of the solicitors to the

company and their London ageats (if any) and any

person desirous of inspecting the same may at any time

during the ordinary hours of business inspect and take

mm from the same on payment of the sum of one
8.

(d) The company shall, within seven days after the filing of fr:d"f‘;':’
such affidavit, or such further or other time as the Judge ’
may allow, send to each creditor whose name is entered
in the said list a notice stating the amount of the proposed
reduction of capital, the effect of the order directing the
inquiry and the amount or estimated value of the debt
or the contingent debt or claim or both for which such
creditor is entered in the sald list, and the time (such
time to be fixed by the Judge) within which, if he claims
to be entitled to be entered on such list as a creditor for
& larger amount, he must send in his name and address,
and the particulars of his debt or claim, to the solicitor
of the companty; and such notice shall be sent through
the post in a prepaid letter addressed to each such
creditor at his last known address or place of abode, and
may be in the form or to the effect of the Form No, 32
set out in Appendix L, with such variations as the cir-
cumstances of the case may require.

{¢) Notice of the presentation of the petition, of the effect of g::"”(',:*
the order directing the inquiry and of the list of credito™ potition and
shall, after the filing of the affidavit mentioned in para- of listof
gmﬁh (a) of this Rule be published at such times, and in crediter.
such newspapers as the fudge shall direct. Every such
notice shall state the amount of the proposed reduction
of capital, and the places where the aforesaid list of
creditors may be inspected, and the time within which
creditors of the company who are not but are entitled
to be entered on the said list, and are desirous of being
entered therein, must send in their names and addresses,
and the particulars of their debts or claims, and the
names and addresses of their solicitors (if any) to the
solicitor of the company. Such notice may be in the
Form No. 33 set out in Appendix L, with such variations
83 the circumstances of the case may require.

(/) The company shall, within such time as the Judge shall Afidavitss to
direct, file in the Central Office, or in the office of the paagrapiu 4

as the case may be, an affidavit made by the and({e of tbis
to whom the particulars of debts or claims are, Hub.
such notices as are mentioned in paragraphs (d) and
g) of this Rule required to be sent in, stating the resuit
such notices respectively and verifying a list con-
taining the names and addresses of the (if sny)
who 05 their debts or

claims in pursuance of such notices :?ctively, and the

amounts of such debts or claims, some competent

officer o officers of the company shall join in such afhdavit,

and sball in such list distinguish which (if any) of such

debts and claims are wholly, or as to any and what part

admitied by the company, an! which (if any)
dmhdobtam}ldaimsarewh y.oruto&;y,;jzg

what part thereof, disputed by the com , and w

(ﬂmy)dmc.hdabtsmddaimare%bythe
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company {0 be wholly or s to any and what part thereof
e inquiry, “Sach amidavit

not included in the inquiry. shall also
state which of the who are entered in the list as
creditors and ich of the whohlwmtc:h‘;

particulars of their debts or s in pursaance of su
notices as aforesaid have been paid or have consented to
the reduction. Such affidavit may be in the
Form No. 34 set out in A dix L, with such variations
as the circumstances of the case may require; and such
list and an office copy of such affidavit shall be left at
the chambers of the judge or at the office of the Registrar
within such time as the Judge shall direct.
""““:m: {g) If the company contends that person is not entitled to be
:oh:"mm entered in the list of oreditonp?n respect of any debt or
claim whether admitted or not or if any debt or claim, the
articulars of which are so sent in, shall not be admitted
y the company at its full amount, then and in every
such case, unless the company is willing to a te
in such manner as the Judge shall direct the full amount
of such debt or claim, the company sball, if the Judge
think fit s0 to direct, send to the creditor a notice that
be is required to come in and establish his title to be
entered on the list or as the case may be to coms in and
prove such debt or claim, or such part thereof as is not
admitted by the company, by a day to be therein named,
being not less than four clear days after such notice, and
being the time appointed by the Judge for adjudicatin,
upon such titles, debts and claims and such notice ;hx.ﬁ
be sent in the manner mentioned in r.ﬁ-g‘nph (d) of this
Rule, and may be in the Form No. 35 set out in Appendix
L, with such variations as the circumstances of the case
may require.
mﬁ" (k) Soch creditors as come in to prove their titles, debts or
' claims in pursuance of any such notice s is men!
in pan.{nph (#) of this Rule shall be allowed their costs
f proof against the company and be answerable for costs
in the same mmnuuintheuseofgetmmminginto
prove debts under an administration judgment.
Cortificato s () The result of the settlement of the list of creditors shall

i
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and sought to establish their title to be entered oa the
list and whether such claims have been allowed or not,
but it shall not be necessary to make in such certificate
any further or other reference to any creditors who are
not entitled to be entered in tho list or to any debts or
claims to which the inquiry does not extend or to show
therein the several amounts of the debts or claims of any
persons who have consented to the proposed reduction or
the ‘rnyment of whose debts or claims has been secured
a8 aloresaid.

{f) The consent of any creditor, whether in respect of a debt
due or presently due or a debt payable on a contingeacy
or not ascertained or a claim admissible to proof in a
winding-um the company may be evidenced in any
manner which the Judge shall think reasonably sufficient
having regard to the amount of his debt or claim and all
the circumstances of the case.

(&) The petition shall not be heard until the expiration of at
least eight clear days from the filing of such certificate as
is mentioned in paragraph (i) of this Rule,

(}) Before the hearing of the petition, notices stating the day
on which the same is appointed to be heard shall be

ublished at such times and in such newspapers as the

udge shall direct. Such notices may be in the Form

0. 36 set out in Appendix L, with such variations as
the circumstances of the case may require,

12. Unless in any particular case the Court shall otherwise
direct every order sanctioning the jssue of shares at a discount
shall contain a direction that an office copy of such order shall
ba delivered to the Re of Companies for registration
within seven days from the date thereof or within such further
or other time as the Court may allow and that the order shall
not take effect till such office copy has been so delivered.

18. Where an application is made under section one hundred
and fifty-four of the Act the order may be in the Form No. 37
set out in Appendix L, with such variations as the circumstances
of the case may require.

14. Where & matter is pending in a District , affidavits

Mbeﬁhdandpmeeoding;uhanbetakeninmcgmatterin
District Registry.

;E
>

from orders made under the Act by a County
subsection (8) of section three hundred

by a Divisional Court of
, 8, 10, 11, 12, 14, 18 and 17 of
R , the words '* Office of the

i
!
5

§E
I
:
i
°f

]
:
E
:
2

Winding Up” being deemed to be sub-
mtnl! e 11 of the said Order for the words ‘' Crown
Offica Department of the Central Office.”

‘Tha Forms set out in Appendix L to these Rules shall stand
as Forms 30, 31, 32, 33, 34, 35, 86 and 37 rwcdwly in

816

Evidence of
consent of
creditor.
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Form of
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These Rules shall apply to all proceedings in the High Court
of Justice under the Companies Act, 1929, other than proceedings
for cum into effect the objects of the Act so far as relates
to the winding-up of a company whether commenced before or
after the day on which they come into operation, but every such
proceeding taken before that day shall have the same validity
as it would have had if these Rules had not been made.
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ACCOUNTS~—
audit of, soe AUDIT
balance sheet, 139
dividend, see DIVIDEND
holding company, 138
rofit and loss account, 138
'able A, 140
what accounts muat be kept, 138, 147
AGENDA—
meoting of company, at, 09
AGENT—
liability of company for acts of, #2
“A" LIST, 87
ALLOTMENT OF SHARES, 43
minimum subweription, 43
ALTERATION OF ARTICLES, see ARTICLES OF
ASSOCIATION
ANNUAL GUENERAL MEETING, 90
Table A, 96
ANNUAL RETURN, 13#&
certificates given by private company, 143
first, 143
form of, 141
list of persons holding shares, 145
particulars of directors, 144
ARRANGEMENT-—
scheme under s. 153, 210
ARTICLES OF AS80CIATION--
alteration of, 187203
breach of contract by, 197
capital rights, as to, 199
Pood faith, neoeasity for, 108
imitations on power of, 107
mode and extent of, 194
protection of minorities, 198
retrospective effect, 164
contents of, 14
AUDIT, 138-169. See also AUDITORS
meaning of 148
meaning of,
Table A, 140
AUDITORB—
osre required, standard of, 149
foation, 151
ing, 182
duties of, 148-156
statutory, 148

22—(a150) 22 PP, 817
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AUDITORS (conid.)—
mvothp‘mom, oxtont of, 153
sacurities, personal inspection of, 154
stock, investigations as to, 153
who may be appointed, 149
wiltul default, 135

BALANCE SBHEET, 139
copy of last audited, 143
BILL OF EXOHANGE—
company, of, 83
sacretary signing, 88
“B" LIST, 57
BOARD MEETINGS, 110-117
director interested personslly, 113
notice, 111
prooedure at, 112
uorum at, 114
BORROWING BY COMPANY, 170-186
debentures, see DEBENTURES
floating charge, creation of, 172
lender not conocerned with application of money, 172
ultra vires borrowing, 170
remedies of lender, 171
BUSINESS—
oortificate to commence, 79
relations of company, liability in, 80

C

CALLS ON SHARES, 50, 65-50
“A" list, 57
“B" list, 57
duration of liability, 56
how made, 56
liability for, 50
nature of liability to, 56

g‘m for which madae, 56

validity o! 56
CAPITAL, see also SHARES; SHARE CAPITAL
alteration of, 199
Tthle A, 202
168
dnvidend pud out of, 157
fixed, 18
prospeotui. see PROSPECTUS
redustion of, 200
CAPITAL ASSETS, 78
CERTIFICATE—
buainees, to oommeme. 79

mno?onn , of, 1
CHARGE ON PROP’ERTY 172. BSee also DERENTURES
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CHARGE ON SBHARES—
cHJQﬂoriﬁu in respect of, 65. Bee aleo MORTGAGE
UES—

i ing, 134
COMMENCE B 88—
certificate to, T
COMPANY—

AN
acoounts, 138-169
agent, liability for acts of, 82
amalgamation, sse RECONSTRUCTION
snnual return, 138
articles of amsociation, 14
audit of accounts, see AUDIT; AUDITORS
bill of exchange of, 83
board meetings, seco BOARD MEETINGS
borrowing powers, 170
capital of, 33-78. Bee also CAPITAL; PROSPECTUN
certificate of incorporstion, 13
conduoct of, rights of members disappruving of, 84
contracts before formation, liability on, 2
corporate entity, as, 1
oriminal liability, 84
defunct, 222
direotors of, sse DIRECTORS
dissolution, 208, 292
distinot from its members, 2
dividend, see DIVIDEND
documents to be flled on formation, 13
domestio irregularity, 81
foreign, 193
formalities of incorporation, 13
history of limited lLiability company, 4
holding, see HOLDING COMPANIES
holding own sharea, 47

limitation of Jiability, 31

meetings, see MEETINGS OF COMPANY

memorsndum of associstion, 13-32. See also MEMORANDUM
OF ASS0OCIATION

name of, see NAME OF COMPANY

objects, see OBJECTS

position of persons deeling with, 80

private, 187 blic. 188

WM from 10,

promoter, see also PROEIOTER

prospectus, sce PROSPECTUS

reconstruction, see RECONSTRUCTION
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COMPANY (contd.)—

up, sce WINDING UP
CONTRAGES "
before formation of company, 2

CORPORATE PERBON —

meaning of, |
CORPORATION, see also INCORPORATION

distinguished from individuals composing it, 1

carly view of law as to, 4
CREDITORS’ VOLUNTARY WINDING UP, soo WINDING UP
CUMULATIVE PREFERENCE SHARES, 51

DEBENTURE-HOLDERS—
priorities, 180
rights of, 180
DEBENTURE-HOLDERS' ACTION, 184
jeopardy, necessity for, 184
DEBENTURFS 177-186
annual statement and balance sheot, in, 179
bearer, to, 178
company’s registor of, inspection of, 179
creoation of, 177
holders, see DEBENTURE-HOLDERS
invalid, issued within six months of winding up, 181
issue of, 178
perpetual, 178
redeemable, 178
registrar’s cortificate endorsed on, 179
registration of, 179
roissue of, 178
share capital, not part of, 52
winding up, issued within six months of, 181
DEFERRED SHARES, 52
DIRECTOR, 110-137
bogrd meetings, see BOARD MEETINGS
isqualification, Table A, 128
duties of, Table A, 121
liability of, 120
care of investments, for, 135
errors, for, 130
extent of, 130
honesty, 131
migsapplication of moneys, for, 136
misfeasanco proceedings, 137
reagsonable skill and care, 132
meaning of, 144
particulars of, 144
personal interest of, 113
powers of, 118-122
offect of decision of shareholders, 119
stle A, 12
of, 110-117
Table A, 116
qualification of, 123128 -
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DIRECTOR {consd ) —
reinunerstion of, 125
rout:m of, lelo A 117

signing , 134
Table A, 128
DISCOUNT—
shares issued at, 52
DISSOLUTION, 222. 8se also WINDING UP
DISTRINGAS, NOTICE IN LIEU OF, 60
DIVIDEND—
appreciation in capital assets as, 160
how profits arrived at, 156
profits need not be distributed as, 161
profita, paid out of, 157
reserves distributed ss, 161
shareholder no claim until declared, 184
Table A, 165

EQUITABLE MORTGAGES—
priorities, 67
EQUITABLE TI’I'LF&-
shares, to, 7
EXTBAORDINARY RESBOLUTIONS, 02

F
FEEB OF DIRECTORS, 125
FLOATING CHARGE, 172—
crystallizgation of, 174
fixed charge, dietinguished from, 173
winding up, effect of, 176
FOREIGN COMPANY, 193
FORFEITURE OF SBHARES, 60
articles, ered by, 60
reduction of capital, as, 60
reisgue of forfeited shares, 61
Table A, 83-64
FOUNDERS' SHARES, 52

G
GARNISHEE ORDER, 175
GENERAL MEETING, ANNUAL, 90

H
HAWKING

shares, 38
HOLDING OOMPANIES, 138
accounts of, defects of statute, 146
recommendations as to, 169
congolidated accounts, 147
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INCORPORATION (contd.)—
formalities of, 13
Royal Charter, under, 3
statute, by, 3

ISSUED CAPITAL, 78

LIEN—
shares, on, 74
Table A, 77
paid shareu, on, 61
LIMITATION oF LIABILI'I'\ 31
LIMITED—
effect of umigsion from name, 16
LIST—
persons holding shares, of, 145

M
MEETINGS OF COMPANY, 89-97
annual general meeting, 90
corporations as members, Table A, 109
extraordinary resolutions, 92
notice, 92
ordinary resolutions, 91
procedure at, §8-109
agenda, 99
amendments, 103
conclusion, 106
conduot of meeting, 100
minutes, 89
notices, 99
potl, 101
privilege, 105
proxies, 101
uorum, 98
ble A, 107
the chair, 98
voting, Table A, 108
requisitioning, 04
sooretary'a power to summon, 87
special resolutions, 91
statutory meeting,
MEETINGS OF DIRECTORS. sco BOARD MEETINGS
MEMBERS—
oontrol of company, as to, 119
MEMBERS' VOLUNTARY WINDING UP, see WINDING UP
MEMORANDUM OF ASSOCIATION, 13-32. Bee also NAME OF
COMPANY ; REGISTERED OFFICE; OBECTS
form of, 18
of, 14
SUBSCRIPTION, 43
MINUTES—

meeting of oompany. at, 89
MISFEASANCE, 2 W

pmmdmc\ 137
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MORTGAGES-
shares, of, 65
notioe in lieu of distringas, 69
position of lender, 69

NAME OF COMPANY, 16-19
caloulated to deceive, 17
intention immaterial, 17
must be more than barc possibihity of confusion, I8
change of, 19
chaios of, 17
* Limited "' as part of, 16
NOMINAL CAPITAL, 78
NOTICE OF MEETINGS, 02
board meetings, 111
Table A, 96
NOTICES—
Table A, 97

OBJECTS CLAUSE—

alteration of, 29

construction of, 25

framing of, 26-28

reasonably construed, must bo, 23
OBJECTS OF COMPANY—

memorandum must state, 20, 22
ORDINARY RESOLUTIONS, 81

1)

PAID-UP CAPITAL, 78
POLL, 101
POWERS OF DIRECTORS, 118-122. Seo also DIRECTOR
PREFERENCE SHARES, 50

rodeemable, 82
PRIORITIES-—

charges on shares, as to, 61, 47

PRIVATE COMPANY, 187

conversion into publie, 188

lol'nl:1 of dl::tement in }iuu oll;;rsospectu-, 188

o rom,

PRODETRE AS Mg INGS, seo MEETINGS OF COMPANY
PROFITS—

depreciation written off goodwill may be written back, 161

dividend, need not be distributed as, 161

dividend paid out of, 157

how arrived at, 158

of, 157

PROM , 8-13

diveotor nominnted by, 11

directors must not receive qualification shares from, 11
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PROMOTER (conid.)—
lisbility of, 9
untirus statement in prospectus, for, 12
who is, B

contents of, 37
{alse, 38
matters to be stated in, 3941
promoter, liability of, for untrue statement in, 12
reports to be set out in, 41
special requirements, 36
statement in lieu of, 189
what is, 33

PROXY, 101
form of, 109

PUBLIC—
meaning of, 38
offer to, 33

Q

QUALIFICATION OF DIRECTOR, 123-128
QUI PRIOR EST TEMPORE POTIER EST IURE, 74
QUORUM—

board meetings, at, 114

meetings of company, at, 98

R

RECONSTRUCTION, 204-213

sale and dissolution, by, 208

sale of shares, by, 206

sale of undertaking, by, 2068

scheme of arrangement under s. 153, 210
REDUCTION OF CAPITAL, 200
REGISTER—

share, 43
REGISTERED OFFICE—
necessity for, 19
REMUNERATION OF DIRECTORS, 125
REQUISITIONING A MEETING, 04
RESERVE CAPITAL, 78
RESERVES—
oriticism of accounts as to, 168
disolosure of, 186
dividend, distributed ae, 161
profite ‘"%-;whdém' 1687 tod A
recommendations of Incorpora cootntants as to, 108
Table A, 165

RESOLUTIONS— |
. i:‘ M
P
ROYAL’ TER—
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SECRETARY, 85
biils of oxchange, signing, &8
duties of, 86
moetings, powsr to summen, 87
servant, as, 86
tort, liability in, 88
SHARE CAPITAL—
alteration of, 32
debentures not part of, 52
moaning of, 78
memorandum of assaciation, in, 32
stamp duty on, 32
SHARE HAWKING, 36
SHAREHOLDERS---
alteration of rights of, 53
SHARE REGISTER, 44
company caennot be registered as holder of own sharcs, 47
title, as evidence of, 44
trust, notice of, not entersd on, 48
SHARES-—
allotment of, 43
calls on, 55-59. Sce also CALLS ON SHARES
claasea of, 60
cumulative preference, 51
deferred, 52
equitable title to, 48
forfeiture of, 60
founders’, 52
infant as registered owner, 47
issuc of, discount, at, 52
lien on, see LIEN
list of persons holding, 145
mortgages, 65
position of lender, 89
ordinary, 50
preference, 50
priorities, 67
redeemable, 52
ister, 44
o of, reconstruction by, 205
stock, converted into, 53
Table A, 202
Table A, 54
transfer of, sce TRANSFER OF SHARES
tranemission of, 72
trustee, held by, 48

BPECIAL REBOLU'I{'IO){QM
change of name, ot,
BPECIFIC CHARGE, 1
BTATEMENT IN LmU OF PROSPECTUS, 189
STATUTORY COMPANY, 3
BTATUTORY MEETING, 89
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STOCK~—
shares converted into, 83
Table A, 202
SUBSIDIARY COMPANIES, 139. Bee also HOLDING COMPANIES
fews of directors from, 126

alteration of capital, 202

audit, 140

calls on shares, 59

conversion of shares into stock, 202

directors, 128

dividends, 185

forfeiture of shares, 63-04

meetings, 96

ien, 77

notioe of meetings, 96

notices, 97

powers and duties of directors, 121

proceedmgu at gfnenl meetings, 107

prooeedings of directors, 116

regorves, 165

shayes, 54

trangfer and transmission of shares, 72

votes of members, 108
TORT—

secretary’s liability, 88
TRANSFER OF SHARES, 44

blank tranafer, 48

check om, 70

forged transfers, 70

mode of, 143

registration of, 44

restrictions on, 46

Teble A, 72
TRUST—

shares held under, 48
TURQUAND'S CASE—

rule in, 80

ULTRA VIRES—
dootrine of, 20

UNDERWRITING, 36
UNLIMITE

D LIABILITY, 31

VOLUNTARY WINDING UP, see WINDING UP
VOTRS OF MEMBERS, see" GS OF COMPANY
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compalsory, 217
* just and equitable’ ground, 219
dissolution, 322
misfeasance, 221
ion, under, 216

final meoting, 210
members’, 214
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Demy 8vo, cloth gilt, 290 pp. (1928) 7s. 84, net.

LAW OF FIRE INSURANCE

By John Rowlatt, B.A., Barrister-at- Law.
Demy 8vo, cloth gilt, 208 pp. (1929) 7a. 8d. net.

LAW RELATING TO INSURANCE AGENTS
AND BROKERS

By J. B. Welson, LL.M., F.C.1.I,, F.CLS., Barrister-at-Law.
Demy 8vo, cloth gilt, 114 pp. (1981) bs. net.

UNEMPLOYMENT INSURANCE

By 8. P. Low, B.A. (Oxou), Barrisier-at-Law, and 8¢ V. F. Coules,
B.A. (Cantab.), Barrister-at-Law.
Demy 8vo, cloth gilt, 136 pp. (1938) ©s. net.

INTERNATIONAL LAW

INTERNATIONAL LAW
A Restatoment of Prinel;lel in Conlormity with Aetual Praetice.
Bby Ellery C. Stowell, Professor of Imiernational Law, American
niversity. Size, 6in. by gin., cloth gilt, 814 pp. (1981) 21, net.

PRIVATE PROPERTY AND RIGHTS IN ENEMY

COUNTRIES
By Paul F, Simonson, M.A. {Oxon).
Royal 8vo, cloth gilt, 436 pp. (1981) 86s. net,

JOURNALISTS

LAW FOR JOURNALISTS
By Charles Pilley, of Gray's Inn and ths Westsrm Circwit, Borrisiers

al-Law.
Demy 8vo, cloth gilt, 186 pp. (1982) &4, net. Second Edition.

LANDLORD AND TENANT

BUSINESS TENANT
Edward 8. Cox-Simelair, of Gray's Inn, Barrvister-at-Lew and
T, Hynes, LL.B,, of Gray's Inn, Barvistsr-ai-Law.
Deny 8vo, cloth gilt, 263 pp. (1928) 7a. 84, net.

CONCISE HANDBOOK OF THE LAW
QFF ECTINSAL%N:“PL?RD AND TENANT
" o bvo, sioth gl .36(5@,,"(1&) 7. O et
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RENT AND MORTGAGE INTEREST
RESTRICTIONS ACTS, 1920-1933

By T. J. Sophlan, of the Inner Tmpla and South-Easterm Circuit,”
Barrisier-al- Law.

Royal 8vo, cloth gilt, 252 pp. (1988) 104, §4. net.

LIQUIDATORS, TRUSTEES
AND RECEIVERS

EMERY'S RECEIVERS AND LIQUIDATORS
rregasrd, M.A., Barrister-ai-Law.
Demy 8vo cloth gllt 234 pp. (1980) 12s, 6d. net. Second Edition.

LIQUIDATOR'S INDEX AND SUMMARY OF THE
g(;g‘IPANIES ACT AND WINDING UP RULES,

By J. H. Senlor, F.C.A.,, and H. M. Pratt, of ths Inner Templs,
Barristsy-at-Law.
Foolscap folio, buckram gilt, 94 pp. (1931) 15s. net.

RIGHTS AND DUTIES OF LIQUIDATORS,
TRUSTEES, AND RECEIVERS
D. F. De L'Hoste Rlnkln‘ M.A., LL.D, E. E, Spleer, F.C A, and
E. C. Pegler, F.C.A.

Size o} in. by 7 in,, cloth gilt, Wa”p (1982) 15s. net. Eighteenth
Edition. Edited by H. A. n, F.CA., F.SAA.

LOCAL GOVERNMENT

HANDBOOK OF LOCAL GOVERNMENT LAW
(OUTSIDE LONDON
For the Use of Ratepayers, Councfilors, and Officisls.
By €. J. F. M.llnm M.B.E., LL.B. (Lond.), Soficilor, Rl'ish'arzl
County Cowris at Koi Omy and Skipton, Clerk to Otl
Crown 8vo, cloth gi t 300 PP. (1988) 78 84, net. Fourth Edition.

MUNICIPAL AND LOCAL GOVERNMENT LAW
By Herbert Emerson Smith, LL.B. (Lond.), Solicitor of ike Suprems
Cowrt, Town Clerk of Wimbledon,
Demy 8vo, cloth gilt, 296 pp. (1988) 10s, 84. net. Third Edition.

MASTER AND SERVANT

LAW OF MASTER AND SERVANT

By Francls Baleigh Batt, LLM., of Gray's Inn ond the Northorn
Circwil, Barvister-at-Law.

Damysvo.elcthgﬂt.ml)p (1938) 122, 64 net. Second Editica.
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MIDDLE TEMPLE READINGS

LAW IN LITERATURE

A reading delivered before the Honourable Society of the Middle
Temple by Lord Finlsy.

Demy 8vo, 20 pp. {ma) 1s,

MIXED ARBITRAL TRIBUNALS

An Experiment in Legal Procedure,

A reacmxg delivered before the Honourable Society of the Middle
Temple by Heber L. Hart, K.C., LL.D., late British Member of the
Mixed Arbitral Tribunals, Autumn Reador, 1931.

Demy 8vo, 20 pp. (1082) 28, net.

NEGLIGENCE

LAW OF NEGLIGENCE

1133:. B. Welson, LL.M., F.C.LI, F.CLS., of Gray's Inn, Barrister-
al-

Dnm.y 8vo, cloth gilt, 122 pp. (1980) &8s net.

NEGOTIABLE INSTRUMENTS

BILLS OF EXCHANGE ACT, 1882

An Analytea] Approximation. Witk Briel Notes on Analogems
Instraments and the Stamp Laws,

By M. H. Megrah, B.Com. (Lond.}, Cert. ALB.

Demy 8vo, cloth gilt, 195 pp. (1929) 84 net.

PRACTICAL EXAMINATION OF THE BILLS
OF EXCHANGE ACTS
By C. H. H. Fennell, oy ths Bank of Ireland, With a foreword

lg' h.F. Spalding, Fellow and Member of the Council of ths Institute of
ankers.

Medium 8vo, cloth gilt, 170 pp. (1981) 7s, 64, net. Second Edition.
SLATER’S BILLS, CHEQUES, AND NOTES

By L. Le M, Minty, Ph.D., BSc., B.Com., LL.B., Barristor-a-Law.

Demy 8vo, cloth gilt, 244 pp (1981) 8. net. Fifth Edition.
SMITH'S ILSV{I OF BILLS, CHEQUES, NOTES,

's
) M.A., Barrister-at-Law.

N'By m gilt, 207 pp. (1930) €s. net. Seveaty-cighth

Thastsand.

PARTNERSHIP

PARTNERSHIP LAW AND ACCOUNTS

By R. W. Hollaad, O.B.E., M.A.,, M.Sc., LLD., of the Middle
Tompls, Borrister-at-Law.
Demy 8vo, cloth, 174 pp. {I¥87) 8. net.
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PARTNERSHIP LAW

D. F. De L’Hoste Ranking, M.A., LL.D., B, E. Spioer, F.C.A., and
E.? sgler, F.C.A. s ploer, :

Medxum 8vo, cloth f," 169 pp. (ms) 7s. 8d. net. Fifth Edition.
Edited by Walter W, Bigg, FC.A,, FSA

PARTNERSHIP
By H. (. Emery, Solicitor,
Demy 8vo, cloth. 171 pp. (1814) §. net.

PATENTS
EVERY INVENTOR HIS OWN PATENT AGENT
By W. H. Baraclough.
Demy 8vo, cloth, 418 pp. (1928) 208, net.
PATENTS FOR INVENTIONS
By J. Ewart Walker of the Inmer Temple, Barrisier-
as-Law, and R. Bruce Foster, B Sc of Lincoin's Innm, Barrister-al-Law.
Demy 8vo, cloth gilt, 390 pp. (ll!!) 21s. net,

POLICE
POLICE CONSTABLE’'S GUIDE TO HIS DAILY
WORK

Benjamin Moore Gregg, Retired Swuperintendent, and C. P,
Brutton, Assistans Solicilor, West Riding of Yorkshirs County Cowncil,
Crown 8vo, 604 pp. (1981) €s. Sixth Edition.

CRICKMAY'S TABLES FOR TIME, SPEED,
AND DISTANCE
For solicitors, motorists, police, and athletes.

3. 84. net.
PROCEDURE

FIRST ELEMENTS OF LEGAL PROCEDURE

By T. Bsty, D.C.L. (Oxon), LL.D. (Cantab.), of the Inmer Tempis,
Bayrvistev-at-Law.

Crown 8vo, cloth, 274 pp. (1924) 10s. net.

LAW_ OF PROCEDURE

By W. Nembhard Hibbert, LL.D., of the Middis Templs, Barrisier.
at-Law.

Demy 8vo, cloth gilt, 142 pp. (1938) 78, 8. net. Fourth Edition,

RATING

HOW TO APPEAL AGAINST YOUR RATES
A. Btan Euur, FS.L, Ram:; Survoyor to the Metropolitan

Vol. 1 (Without u.net
Vol. ;(Wlthmﬁmlleuopolh) 96pp (1‘“)
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LAWRIE'S HOW TO APPEAL AGAINST YOUR
RATES

By G. F. Emery, LL M., Barrisier-ai-Law,
In two vols. Each crown Bvo.
Vol. 1 (Inside the Metropolis), 203 pp. (1929) Bs. net. Sixth Edition.
Ed‘x’OL 2 (Outside the Metropolis), 194 pp. (1929) 8a net. Seventh
ition.
RATES AND RATING
By Albert Crew, Barnster-at-Law, and W.T. Creswell, Barrister-at-Law.
Crown 8vo, cloth gilt, 524 pp. (1988) 12s, 64. net. Seventh Edition.

REPAIRS AND DILAPIDATIONS
HOUSEHOLDER'S DUTY RESPECTING

REPAIRS
By M. F. Cabill, Solicitor. Revised by R. Borregaard, M.A. (Oxon),
Barrister-ai- Law.
Crown 8vo, cloth gilt, 232 pp. (1980) 6s. net. Second Edition.

RESTRAINT OF TRADE
LAW RELATING TO RESTRAINT OF TRADE
By R. Yorke Hedges, LL M., of Gray's Inn and lhe Northern
Circuis, Barrister-as-Law.
Demy 8vo, cloth gilt, 140 pp. (1988) 78, 8d. net.
SALE OF GOODS
LAW OF THE SALE OF GOODS
By C. G. Austin, B.A. (Oxon).
Demy 8vo, cloth gilt, 172 pp. (1932) bs. net.
SETTLED LAND

SETTLED LAND CONVEYANCING
By A. H. Co‘w:g. i
Crown Bvo, cloth gilt, 176 pp. (1980) §&8. net.

SHIPPING
CARRIAGE OF GOODS BY SEA ACT, 192
By Santord D. Cole, Barrisier-ai-Law. 3
Crown 8vo, cloth gilt, 174 pp. (1980) 6s net. Third Editien.
DUCKWORTH'S PRINCIPLES OF MARINE LAW
By W. Marshall Freeman, of the Middle Temple, Barvister-al-Law.
Demy 8vo, cloth gilt, 388 pp. (1980) 7s. 6d. net. Fourth Edition.
GENERAL AVERAGE, LAW AND RULES
An Intreductery Handbook on the York-Amtwerp Rules, 1924,
By Sanfterd D. Cole, Barrister-at-Law.
Crown 8vo, cloth, 116 pp. (1928) 4a. net.
LAW OF CHARTERS AND BILLS OF LADING

SHORTLY EXPLAINED
By Sanford D. Barrister-at-Law.
Crown 8vo, cloth gilt, 142 Pp-, (1926) da. net
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LAW AS TO C.I.F. CONTRACTS

By H. Gelteln, Barrister-ai-Law.

Crown 8vo, cloth gilt, 128 pp. (1926) 48 net. Second Ryition.
SHIPPING DOCUMENTS

By A.J. ﬂ“m; M.A. (Camb), LL.B. (Liverpool), of ths Inmer

Templs and the ern Cércuil, Barrister-al-Law.
Crown 8vo, cloth gilt, 172 pp. (1929) 68 not. Second Rgition.

SOLICITORS’ CLERKS

JONES' SOLICITOR’S CLERK
(In Two Parts)
ParT I. The ordinary practical waork of a solicitor’s oftjce.
Crown 8vo, cloth gilt, 442 pp. (1982) &s. net. Eleventl Editiog.

JONES’ SOLICITOR'S CLERK

Part II. A continuation of the Solicitor’s Clerk, Part | embracing
magisterial and criminal law, licensing, bankruptcy accounts, book-
keeping, trust accounts, income tax, super-tax, etc,

Crown 8vo, cloth gilt, 416 pp. (1930) 7, 84, net. Elevunth Edition.

SOLICITOR'S CLERK'S GUIDE
Ax dnfvdnadnr & dde Bk o' ¢ Salalorl Affwe,
By BMward A. Cope. Revised by F. G. W, Lester.
Crown 8vn, cloth gilt, 214 pp. (1981) 4s. net.

ELEMENTARY LAW
By E. A. Cope. Revised by A. H. Cosway.
In crown 8vo, cloth, 224 pp. (1980) 4s. net, Second Ejtion.

LAW CLERK'S DESK BOOK
Edited by F. W. Broadgate,
Crown 8vo, cloth, 283 pp. (1938) #s. net.

SPECIFIC PERFORMANCE,

SPECIFIC PERFORMANCE PRACTICE
By John J, Wontner.
Demy 8vo, gloth gilt, 104 pp. (1988) 7n. 84, net.

STOCK EXCHANGE

POLEY’S LAW AND PRACTICE OF THE

STOCK EXCHANGE
By R. K. Code Holland, B.A., of the Middle Temple, Batyistey.ai-Law,
and Jokn N, Werry.
Demy 8vo, clath gilt, 466 pp. (1988) 18s. net. Fifth Egition,

THEATRES

LAY, OF THE AMATEUR STACT.
1 : o icaturs.
gl‘ym 8vo, clot.h”’ gilt, :;';‘;;f ﬂ‘.m"P"':‘m of Jwdicat
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TORT

LAW RELATING TO PERSONAL INJURIES
By F. @, Neave, LL.D,, Solicitor, in collaboration with Grange
Turner, M.A., Barrister-at-Law.

Crown 8vo, cloth gilt, 150 pp. (1988) €s. net. Second Edition.

TRADE MARK
TRADE MARK LAW AND PRACTICE

By A. W. Griffiths, B.Sc. (Eng) (Lond.), Barrister-ai-Law,
Whitworth Exhibstioney, late Assistant Exansiner gl the Patent Office.
Demy 8vo, cloth gilt, 270 pp. (1930) 10s. 6d. net.

TRUST ACCOUNTS

TRUST ACCOUNTANT’S GUIDE
By A. H. Co"ug. )
Crown 8vo, cloth gilt, 116 pp. (1980) 4s. net.

. TRUSTS AND TRUSTEES
TRUSTS

By Charles Kelly and John Cole-Hamilton, Chartered Accountanis.
Demy 8vo, cloth gilt, 418 pp. (1927) 158, net.

URLIN'S LAW OF TRUSTEES
By Q. F. Emery, LL.M., Barrister-at-Law.
Foolscap 8vo, 146 pp. (1988) 8s. 8d. net. Sixth Edition.

WILLS

LAW OF WILLS FOR TESTATORS, OR HOW
TO MAKE A WILL
By G. F. Emery, LL. M., Barnsisv-ai-Law.
Crown 8vo, 180 pp. (1983) 8s. 8d. net. Fourth Edition.
HANDBOOK ON WILLS
By A. H. Cosway.
Crown 8vo, cloth, 123 pp. (1927) 2s. &4, net.
WILLS, A GUIDE FOR TESTATORS,
EXECUTORS, AND TRUSTEES
With a Chapter on Intestacy.
By R. W. Holland, O.B.E., M.A.,, M.Sc., LL.D., of ths Middle
Templs, Barrisier-at-Law. -
Foolscap Bvo, cloth, 122 pp. (1927) 23, 84, net. Third Edition.

WORKMEN'S COMPENSATION

LAW RELATING TO INJURIES TO WORKMEN
“113‘}.':‘. @, Neave, LL.D., Solicitor, snd Grange Turser, M.A., Barrsster-
Crown 8vo, 192 pp. (1)89) 8. net. Fourth Edition.
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