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“Civitas ea autem in libertate est posita, quae suis stat viribus,
non ex alieno arbitrio pendet.”
Ly.

“Universus hic mundus una civitas horninum fecte existimatae.”
Cicero (adapled).






PREFACE

Tuis book touches justiciable disputes not only
between individual litigants but also between the
Dominions of the British Commonwealth of Nations
wnder se. Iis object is to adumbrate the present
provision for the ultimate hearing and determina-
tion of such disputes and to suggest, as much in
the interest of the ordinary litigant, as in that of
the Dominions and the Commonwealth as a whole,
improvements and developments in accord with the
trend of Commonwealth constitutional practice.

It does not pretend to be an exhaustive treatise,
nor is it intended only for lawyers, as the subject
1s one of interest to many other persons. This, and
also the exigencies of the argument, account for two
matters as to which the author hopes for the indul-
gence of the technical reader. One is the occasional
statement of some proposition with which the non-
lawyer could not be expected to be familiar, and
another is the reference more than once to an
authoritative dictum because it is relevant to
different aspects of the problem under considera-
tion. For instance, the speeches in the Judicial
Committee of the Privy Council in the leading casc
of Hull v. M’ Kenna might possibly have been set
out i extenso in an appendix, but the general
principles there clearly enunciated affect so vitally
different divisions of the argument of this work
that it was found more logical to incorporate the
Televant dicta in the text.
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viii PREFACE

Acknowledgment has been made of the sources
relied upon for the study here presented, but this is
not possible with regard to friends, in wvarious
Dominions, who made valuable suggestions to me.
This particularly applies to many important facts
and opinions presented to me last autumn when I
was one of the fortunate guests of the Bar of the
Dominion of Canada and of the Bar of the United
States of America in their respective countries. I
take this opportunity of thanking them in a general
way, but in particular I wish to express my apprecia-
tion of those friends there in the legal profession,
many occupying judicial and other official positions,
whose conversation was the seed from which this
little work sprang. N

It is right to add, however, that the inferences
which I have drawn and the arguments I have built
do not necessarily accord with those of the persons
whose valuable information was placed at my dis-
posal. I alone, therefore, am responsible for them
and for the opinions expressed in this work, which
was undertaken to show that the Judicial Committee
can still serve in the British Empire as distinguished
from the Commonwealth of Nations, the original
purposes for which 1t was created by statute, without
conilict with the judicial autonomy ot the Dominions,
and that the proposed Inter-Dominion Tribunal has
an entirely separate function in the British Common-
wealth of Nations.

I wish fo express my thanks to Mr. Kevin Dixon,
Barrister-at-Law, who kindly helped in the laborious
work of checking the references and proofs.

HECTOR HUGHES.

Four Courts, DUBLIN.
TEMPLE, LONDON.
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CHAPTER 1
INTRODUCTION

GRrAVE dissatisfaction exists to-day in some of the auton-
omous nations which are freely associated in the British
Commonwealth of Nations as to certain functions of the
Judicial Committee of the Privy Council. Amongst these
functions are the hearing and determination of appeals
from the courts in the British Empire, one of the purposes
for which it was originally designed by its relevant statutes,
and concerning which no question arises here. The dis-
satisfaction arises where it touches Dominion affairs, which
1t does by hearing appeals of ordinary litigants from the
decisions of Dominion Supreme Courts and by hearing
inter-Dominion disputes, either as a court of first instance
or otherwise. 1t is important, therefore, in the interest
of continued Commonwealth co-operation, to consider, in
some detail, the source and nature of that dissatisfaction
for the purpose of eliminating it by finding a remedy.

The Privy Council and its Judicial Committee existed
before there was either a British Dominion or a British
Commonwealth of Nations, Its jurisdiction, procedure and
practice m that earlier period earned for it the profound
respect of lawyers and litigants. The judgments of the
distinguished and able lawyers, who in the past and present
adorn its history, comprise the most autheritative expositions
of British law in the British Empire.

The rise of the PBritish Commonwealth of Nations, how-
ever, caused, to use a modern expression, a new orientation
In the study and development of law. Each of the seven
autonomous nations, equal in status, which are associated
in the Commonwealth has full legislative and judicial

equipment. FEach has well laid the foundation and has
N,S. 1 B



2 JUDICIAL AUTONOMY IN THE DOMINIONS

since rapidly built the superstructure of its own individual
legal edifice. Each has {ts own internal Supreme Court
well equipped by lacal and legal knowledge for the functions
of a final appellate tribunal. One, the Irish Free State, has
the distinction of being an elder nation newly restored to
sovereignty, but with its carhier traditions and laws carefully
preserved. .

In these circumstances, objections have grown up on the
part of the Dominions to having the judgments of their
Supreme Courts reviewed and sometimes overridden and
set aside by an extra-Dominlon, thoughintra-Commonwealth,
Court, even though it have the prestige and capacity of the
Judicial Committee of the Privy Council. Its jurisdiction
to do this has been, very naturally, questioned before itself
in argument and even elscwhere by a refusal to follow its
decisions.

To the translation of these objections into practice no real
or reasoned opposition is apparent.

It has been argued by some that it provides some kind
of safeguard for minorities, but this is, of course, entirely
Musory as it could not prevent tyranny in any self-governing
Dominion without resorting to armed force, which is not
at its command. Its rights, as will be shown, being purely
theoretical, and having no practical force in the Dominiens,
are more likely to divide than to unite the free nations of
the Commonwealth. These nations have so many interesis
in common that matters in which to co-operate rather than
questions upon which to disagree should be sought. It is
obvious that the objections mentioned should be dealt with
frankly and scientifically. Even the principle of the
Impcrial Conference, 1g26, was carried no farther than a
mere pious declaration which laid down that “ it was no
part of the policy of His Majesty’s Government in Great
Britain that questions affecting judicial appeals should be
determined otherwise than in accordance with the wishes
of the part of the Empire primarily affected.”” 3 But this
principle has never been implemented, although it had been

1 Cmd. 2768 1926.



INTRODUCTION

previously expressed by the learned and far-seeing Viscoun
Haldane in the Judicial Committee of the Privy Council)
as far back as 1923, when he said “it is obvicusly prope
that the Dominions should more and more dispose of their
own cases . . . it becomes with the Dominions more and
more or less and less as they please.”” ! But although
“ sevgral of the Dominions have shown unmistakably that
they wish to reduce its power over their affairs to the
absclute minitmum *’ 2 the situation so created has not yet:
been adequately dealt with. It has been left to the
Domiunions to take definitive action themselves, as wiil be
shown.

Lord Bulfour pointed out that *law whhuat tuyaliy tan-
not strengthen the bonds of Empire,”” and, thinking no
doubt of the Commonwealth, he added significantly, “ nor
can we co-operate in handcuffs,””#  There are not wanting
signs that the fleeting zephyr of seli-determination, which
in this regard inspired alike the learned Judicial Com-
mittee in 1923 and the Imperial Conference in 1926,
may in course of time be followed by 2 stronger wind from
the more vigorous and iconoclastic Dominions,

To preclude this exercise of the prerogative completely
Like the theory of the King’s own omnipotence,® would be
certain to reduce differences between the Dominions ¢nler se
and between them and the Privy Counct by preventing its
?nterference with ordinary Dominion litigation and larger
issues.

But what is to be substituted for it?

The extension of national individuality seems to be the
outstanding characteristic of the Dominlons to-day, and
any restraint, judicial or otherwise, upon that development
would, obviously, tend to negative that amity and co-opera-
tion which, happily, are part of the gradually growing
traditions of the Commonwealth of Nations.

How then, it must be asked, do these characteristics and,

:Per Viscount Haldane in Hull v. M Kena {1926), LR, at p. 404.
b Bey N_ew Imperial Tdeals (1930, by Robert Stokes, with an infroduction
Ya the Right Hon. Lord Lloyd, P.C., G.C 8.1, etc., at p. 6.
. Per South Africe (1931), by Jan H, HofmeyI.
Cf. Viscount Haldane in Hull v. M'Kenna {(supra) at p. 408.



4 JUDICIAL AUTONOMY IN THE DOMINIONS

traditions bear upon the peculiar jurisdiction of the Judicial
Committee of the Privy Council ?

The problem may be considered in three aspects, namely,
in its bearing, first, upon Dominion citizens, secondly, upon
persons in the DBritish Colonies and Dependencies, and,
thirdly, upon inter-Dominion questions; and its solution
depends upon the ability to reconcile the principles of

» Dominion autonomy with the practice of Commontealth
association.

Each aspect has an importance of its own and therefore
merits examination in its relation to the two classes of
citizens mentioned, on the one hand, and to the inter-
Dominion questions, on the other.

Clarity requires it to be said that the steps which were
recommended by the Tmperial Conference of 1930 1 towards
the creation of a new type of Commonwealth representative
institution would affect only the third aspect of the problem.
It would leave untouched both classes of the ordinary
litigant whose aim is to secure sure, speedy, inexpensive
and conclusive justice. There is no reason, so far as the
Dominion citizen is concerned, why this ordinary right of
citizenship should not be his within his Dominion, paré passu
with the larger Commonwealth evolution, the growth of
which is so slow as to be inappreciable except to the student.

The problem is the removal of the existing dissatisfaction
in the Dominions upon the subject of justiciable disputes
and it is one which should be capable of scientific adjustment.
It is unfortunate that this has not yet been done effectively
notwithstanding frequent and not always constructive
discussion at many Imperial Conferences and elsewhere.

Some of the features which emerge from a consideration
of the three aspects mentioned help in the solution of the
problem.

One is that the purposes for which the Judicial Committee
was instituted by statute still exist—amongst which are,
as already stated, appeals from Empire as distinct from
Dominion Courts—and there is no reason why it should

! g.v. in Chapter X post.
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not, without any conflict with the development or traditions
of the Commonwealth, continue usefully to fulfil them.

A second is that if complete Dominion autonomy involves
that no appeal should lie from any Dominion Supreme
Court, every care should be taken to ensure the independence
and competence of the Dominion Judiciary so as to safeguard
against injustice mot only the ordinary litigant but any
vulperable minority in any Dominion.

The third concerns possible inter-Dominion controversies
and is that if the international tribunals at present available
are considered inadequate and a Commonwealth Tribunal,
which would not necessarily be a court of appeal, be desirable,
then it should be a really common court, the constitution,
procedure and practice of which should be agreed upon by
all the Dominions.

On broad lines and in an introductory way, this seems
to be the solution most in keeping with the constitutional
Dractice of the seven autonomous nations which, united by
a common allegiance to the Crown, are freely associated as
members of the Commonwealth of Nations.

That constitutional practice, in its relation to the principle
of Dominion autonomy and to the historical development
of the Dominions, on the one hand, and of the Judicial
Committee of the Privy Council, on the other, will be
adumbrated in the following chapters. It will from this
be evident that the judicial sovereignty of the Dominions,
an essential element in their autonomy, is the logical outcome
of the constitutional development of the nations freely
associated in the Commonwealth.



CHAPTER 11
THE SOVEREIGNTY OF THE DOMINIONS

§I. TuE SovEREIGNTY OF THE DoMinigns —§ z. THEIR JuDICiaL SOVE-
REIGNTY —§ 3. OBJECTIONS IO THE JURISDICTION OF THE JUDICIAL
CoMMITTEE —§ 4 ITS IXFRINGEMENT OF DOMINION SOVEREIGNTY.—
§5 Its ExpEnsE, DfLay awD GENERAL UNSUITABILITY.—
§6 REPLIES TO THESE OBJECTIONS : SOVEREIGNTY.—§ 7. FURTHER
Rerrips : Uninitarian —§ 8. Tue Jvpiciar CoMMmiTIZE aNp Mivor-
1TIES —§ 9. OBJECTION T0 THE COMPOSITION OF THE CoOURT.—
§ 10. THE IMPERIAL CONFERENCE AND ABOLITION.

§ 1. THE SQVEREIGNTY OF THE DOMINIONS

THE sovereignty of each of the self-governing nations 1which
form the British Commonwealth of Nations became a
juridical fact of international law when it was declared by
the Imperial Conference of 1926 2 that

“ they are autonomous communitics within the British Empire,
equal I status, In no way subordinate one to another in any
aspect of their domestic or external affairs, though united by
a common allegiance to the Crown, and freely associated as
members of the British Commonwealth of Nations.”

Long before that declaration, they had already acquired the
TPty fu exerdese dl b Yrhteo 6 oy nidneeds,
that capacity had, infer se, been admitted by their Constitu-
tions and otherwise, and in intcrnational afiairs by themr
respective positions in the League of Nations and other

!} The nations now fonning the Britih Commonwealtl, of Nations are :
Great Untamn and Northern Irelaad.
Domunion of Canada.
The Commeonwealth of Austraha.
The Domunion of New Zealand.
The Unton of Sonth Africa.
The Tnish Free State.
Newlogndland.
2 Cmd. 2768 (1920), p. 14.
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world activities. Their sovereignty, as a juridical fact,
however, was recognised after this express declaration, not
only in national constitutional law and practice, but also
by most, if not all, the States which are subject to inter-
national law.

§ 2. THEIR JUDICIAL SOVEREIGNTY

This sovereignty extended and extends, of course, to the
appointment of judges. In each Dominion, the judges are
appointed by the Governor-General solely on the advice of
the Dominion Government, as provided in each of their
respective constitutions. The judges’ independence in office
is secured by the specific application of the same principles
as those obtaining in Great Britain, namely, that they shail
only be removed from office by the Governor-General upon
an address of both houses of the legislature and that their
remuneration shall not be diminished during their continu-
ance in office. All the Dominions thus possess their own
courts, administering systems of law which vary greatly
from each other, and in each there is a Supreme Court of
Appeal of which the decision is final except in so far as there
may be provision, by petition to the King or otherwise, for
an appeal to the Royal prerogative of justice which is now,
under statute, exercised by the King on the advice of the
Judicial Committee of the Privy Council.

§ 3. OBJECTIONS TO THE JURISDICTION OF THE
JupiciaL COMMITTEE

The authority and jurisdiction of the Judicial Committee of
the Privy Council to advise as to the exercise of this preroga-
tive in relation to such autonomous Dominions, as distinct
from colonies, dependencies and plantations, has been
chalienged and has formed the subject of discussion at
Imperial Conferences in 1911, 1918, 1920, and 1930. Tts
right to hear and determine appeals from judgments of
D_ominion Courts was there raised as a question of constitu-
tional principle.

Objections to such an appeal from Dominion Courts to
the Judicial Committce of the Privy Council were and are
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made on three main grounds : the first is constitutional ; ?
the second may be called utilitarian,? and the third relates,
from a Dominion viewpoint, to defects inherent in its
composition.? These lines of objection and the replies to
them, s0 far as there are replies, will be indicated briefly
in this chapter and will be more fully considered in the
following chapters. '

§ 4. ITs INFRINGEMENT OF DOMINION SOVEREIGNTY

The constitutional objection is that any appeal from a
Dominion Supreme Court to an extra-Dominton Court, such
as the Judicial Committee of the Privy Council, is an
infringement of the effective Sovereignty of that Dominion ;
that it is the exercise of a Royal prerogative which, having
become merely theoretical, should no more be exercised than
the prerogative of the King's omnipotence ; and that it is
repugnant to the autonomy of the seven nations which,
equal in status, are in no way subordinate one to another
in any aspect of their domestic {which, of course, includes
judicial) or external affairs and, united by a common
allegiance to the Crown, are freely associated as members
of the British Commonwealth of Nations. As pointed out
by a very recent English constitutional writer,

* the Dominions regard the present Judicial Committee of the
Privy Council with a profound but often grudging respect . . .
it is to them essentially an English or United Kingdom institu-
ticn. Several of the Dominions have shown unmistakably that
they wish to reduce its power over their affairs to the absolute
minimum. The expense and delay of bringing Australian appeals
to it have often been felt, and some complaint is also made of
the age of some of its members. It has not been free from
criticism in Canada; South Africa limits appeals to it; and
the Irish Free State has dcliberately sought to reduce its in-
fluence.” 8

It will be shown later that this criticiem, stringent though
it be, ignores the fact that such appeals amount to a repug-
nant exercise of a merely theoretical prerogative which is

1 See Chapter V post. 2 Sge Chapter VIII pos?
% Stokes, New Imperial Ideals, with an introduction by Lord Lloyd,
PC,GCSI,GCIE, DSO (1930), p B86.
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the essential ground for criticism of the tribunal in this
respect.

§ 5. Its EXPENSE, DELAY AND GENERAL UNSUITABILITY

The utilitarian objection is based on several specific and
practical grounds, namely, that owing to their cost, such
appeals give the rich an advantage over the poor suitor,
whose right may be barred by expense; that the delay
inseparable from appeals to successive tribunals tends to
defeat justice ; that they amount to an implied aspersion
upon the ability or integrity of Dominion Appeal Courts;?
that the Privy Council's detachment from,? or defective
knowledge of, local Dominion conditions makes adequate
consideration of a case impossible or too expensive; that
this also reduces the usefulness and increases the expense
of counsel conducting the appeal, whether they are from
the Dominion concerned or not; and that where the issue
is one between a Dominion and the British Government or
between a Dominion person or firm and a British person
or firm possible partiality is not entirely negatived.

§6. REPLIES TO THESE OBJECTIONS : SOVEREIGNTY

The replies which have been made to the constitutional
objection have been various and inconclusive and, though
inis aspect of The matter will be dealt with in some dctail
later,® attention may be drawn in passing to Professor
Berriedale Keith’s opinion which accords in this respect
with the views of the Governments of the Union of South
Africa and the Irish Free State, that such appeals are an
infringement of Dominjon Sovereignty, but which differs
from that of certain other distinguished authorities who take
a contrary view. On the one hand, there 1s Professor
Berriedale Keith’s dictum that

! Keith, Domnson Awlonomy wm Praclice, p 46

t A similar objection has been made to Scottish appeals to the House
of Lords by a recent wrniter who says, * practically the House of Lords
as a Supreme Court for Scotland has worked extreme hardship on htigants
and has given the law of Scotland a bias qurte foreign to 1ts own genius,’
per Andrew Dewar Gibb, Barnster-at-Law, 1n Scofland w Eclipse (1930),
P 80 ? § 36 post
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it is obviously absurd to declare that Canada is autonomous
and an equal member of the Commonwealth of Nations and
at the same time hold that the Courts of the Dominions are unfit
to do justice to an unfortunate lady who has an accident whilst
seeking to enter a Canadian Railway station, to take one of
the issues recently decided by the Privy Council overruling the
Dominion Courts,” !

Declarations on behalf of the Government of the Union
of South Africa by General Hertzog and other statesmen
express a similar view. The Minister for External Affairs
of the Irish Free State, Mr. McGilligan, in a broadcast
message from London to America, during the sttting of the
Imperial Conference, on the gth November 1930, speaking
of Privy Council Appeals said, ** you will be glad to hear
that we in Ireland have no intention whatever of allow-
ing this infringement of our sovereignty to continue.”
Antagonism to such appeals had earlier been expressed
by other Irish Ministers including Mr. Blythe, the Minister
for Finance, and the late Mr. Kevin O’Higgins, who repre-
sented the Irish Free State at the Imperial Conference in
1926. On the other hand, Dr. Manfred Nathan, K.C,, the
distinguished South African commentator, says:?2

““ It does not, however, seem to follow that the existence of the
Judicial Committee constitutes a derogation from the autonomy
of the Dominions, The Judicial Committee is a court of appeal
for the Empire or Commonwealth of Nations as a whole, as
distingnished from Great Britain, with regard to whose courts
it does not sit in appeal, except in certain cases which are relics
of the ancient jurnsdiction of the Prvy Councill—mamely,
Admiralty appeals and appeals from the Ecclesiastical Courts.
In so far as the Judicial Committee is a court of appeal for
English cases, thus places the Dominion courts on a level of
equality with the English courts, from which an appeal lies to
the same tribunal. The appeal to the Judicial Committee no
more renders the Dominion Courts ‘ unfit to do justice’ than
the appeal from the English Court of Appeal to the House of
Lords Court renders the Court of Appeal *unfit.” The Judicial
Committee, in other words, is simply the final court of resort
for the whole Empire, and in this respect the courts from which
appeals lie all stand on an equal footing. It is, however, true

! In an article in The Outlook, 5th February 1927,
2 In Empire Government, p. 56.
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that the Judicial Committee is constituted and regulated by
Acts of the Imperial Parhament. The reason for this, however,
is purely historical, and this fact no more interferes with seli-
government in the Dominions than does the fact that the suc-
cession to the Crown, which is the Head of each Dorinion, is
regulated by an Act of the Imperial Parliament.” 1

The Hon. J. G. Latham, K.C., Attorney-General of the
Commonwealth of Australia, recently pointed out that while
this question was, in Australia, the subject of vigorous
controversy at an earlier period, there is ““at the present
time no indication of any particular public opinion on the
matter,”” 2 but mentions significantly that the Australian
High Court did not trcat the decisions in certain matters
of the Judicial Committee of the Privy Council as authorita-
tive and binding. For instance, the ruling of the Privy
Council, in the important case of Webb v. Outrim,? that the
Commonwealth of Australia Constitution Act * did not
authorise the Commonwealth Parliament to take away the
right of appeal to the King in Council, was not followed by
the Australian High Court.

§7. FUrRTHER REPLIES: UTILITARIAN

The replies to the utilitarian objections have not been
adequate. Variows attempts have been made, howevers, to
relegate them to a comparative unimportance by presenting
by way of reply some important but different considerations
m favour of retention of the present system. It has been
urged that

“its merits are . . . undeniable. In the vexed issues of Pro-
vincial tights, especially as regards education and language in
Canada, it has played the part of an impartial authority,

! The force of this argument is weakened by the recommendation of
the Impenal Conference, 1930, *' that any alteration i1n the law touching
the Succession to the Throne or the Royal Style and Titles shall hereafter
Tequire the assent as well of the Parhiaments of all the Domunions as of the
Parhament of the United Kingdom * (Cmd. 3717).

} Australiu and the British Commonwealth {19zg}, pp. 116, 117

3 Webb v. OQutvun (1907), A C. 81.

863 & 04 Vic. c. 12; cof. Baxter's Case (4 CL.R. 1087); The Engineer's
Case (28 CI..R. 139) ; The Limerick Case {35 CL R. 09); Purie v. Mac-
Farlane (36 C LK. 171} ; The Commonwealth of Australia v. Kveglinger and
Oihers {37 C.L.R. 393), there referred to.
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unswayed by pohtical consideration , it helped to secure uniform
mterpretation of so much of the Common Law as remains
untouched by Domumion refornmng zeal and of statute law
adopted 1 simmlar terms i diverse parts of the Empire, such
as legislation on manpe nsurance and negotiable mnstruments.
It possesses the highest authority on the prerogative of the
Crown and it upholds the supremacy of Impernal legislation over
Dominion enactments.”” !

§ 8. THE JupiciAl COMMITTEE AND MINORITIES

The more impertant peint in its favour has been made
that it operates to protect minorities and this point is made
with some force on behalf of the French Catholics of Quebec
and the Irish Protestants in the Irish Iree State.

“In Canada, Quebec considers the final voice of the Privy
Council as the best safeguard for her Provincial nghts, her
language and her religion. It may seem that autonomy 1s
inconsistent with compulsory appeals, but this 1s not so 1f 1t
is remembered that the appeal to the Privy Council 1s considered
necessary for the protection of the nghts won by minonties
certamn Domumions , and 1t 1s a night, not imposed by the Imperial
Parliament, but desired by the Domumons.” 2

In the Irish Tree State the same point has been made on
behalf of the Protestants who form a minonity there. During
the Imperial Conference of 1930 the Primate of the Church
of Ireland and the Archbishop of Dublin jointly protested
against the abolition of such appeals Their protest took
the form of vigorous objection to any proposal that Great
Britamn should consent to any limitation of the constitutional
rights granted by the Irish Treaty of 1921, and secured by
the Constitution of the Irish Free State. The particular
safeguard in question was contained in the proviso to
Article 66 which  provided that nothing n this Constitution
shall impair the right of any person to petition His Majesty
for special leave to appeal from the Supreme Court to His
Majesty wn Council or the right of His Majesty to grant such
leave > The protest put the position of the minority in the
following way :

1 Keith, Dominion Autonomy m Practice, D 46.
* Schlosberg, The King's Republics, p 116
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“ We do not impute to the present government of the Irish Free
State any desire to invade our nghts either of praperty or religious
hberty, but the present government will not always be n office,
and Ireland is a country in which rehgrous drstinctrons and
prejudices exercise a domnating mfluence of a kind of which
those not living in Treland can have little or no expenence.
The position of the muinority, a minonty viewed with jealous
hostility by elements of the population far from neghgible,
needs, therefore, the protection of such a safeguard for its
fundamental treaty rights as 1s provided by the portion of
Article 66 which we have quoted.

“ The minority m the Trish Free State have layally accepted
the new order of things in Ireland ; but we would remind you
that memories in Ireland are long and that the removal from the
Constitution of the safeguard referred to, or the consent of Great
Britain to its exercise only with the consent of the Supreme Court
in Ireland {as has bcen suggested), or any similar abrogation or
limutation, while 1t may gratify the desire of Inshmen for m-
dependence, will inevitably weaken the security enjoyed by the
members of a vulnerable minonty, and as time passes lead most
certainly to infringements of ther liberty wlhich they would be
powerless to withstand,” !

§9. OpjrcrioN To THE COMPOSITION OF THE COURT

The third objection is that even if a Commonwealth
Court is necessary there are defects inherent in the Judicial
Committee which render it unsuitable as a final court of
appeal for a Commonwealth of freely associated Nations
who did not create it and do not control its law, practice,
procedure, or composition. Efforts have been made to
reform it, but it still remains unsuited to the needs of the
Commonwealth of to-day.

These very briefly are the three objections to such appeals
and the rephes to them.

§ 10. Tur ImperialL CONFERENCE AND ABOLITION

The advisability of abolishing or restricting such appeals
was rased and discussed at the Imperial Conference of 1926,
]_3ut the delicate questions of principle and expediency
involved were not determined

! This pownt 15 dealt with m Chapter VIII post.
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“ From the discussions it became clear that # was no part
of the policy of His Majesty’s Government in Great Britain that
questions affecting Judicial Appeals should be determined other-
wisc than in accordance with the wishes of the part of the Empire,
primarily affected.” !

Sir Robert Borden interpreted this {o mean that “ ques-
tions affecting Judicial appeals are to be determined in
accordance with the wishes of the Dominions primarily
affected.”” 2 This right of appeal was, however, not then,
nor since, abolished. The Conference merely expressed the
somewhat vague, and, because not mentioning the
Dominions, not clearly relevant view that where changes
in the existing system were proposed which, while primarily
affecting ““ one part of the Empire " raised issues in which
other parts were also concerned, such changes ought only
to be carried after consultation and discussion.

There the matter was left except that the right was
reserved to bring up the matter again at the next Imperial
Conference for discussion in relation to the particular case
of the Irish Free State.®

The matter developed, so far as the Trish Free State was
concerned, a little further, in an unexpected way, before the
next Imperial Conference by means of applications for leave
to appeal to the Judicial Committee by some dissatisfied
litigants * and by legislation declaratory of and amending
the law in that Dominion. This legislation, which was
adversely criticised, as being ex post facto legislation, is
dealt with in some detail later,® in its proper place, where
the facts on examination negative this criticism. It may,
however, be observed here in passing, that the enactment of
ex post facto legislation, whether as a gesture of national
independence of an external, though intra-Commonwealth,

1 The Report of the Inter-Imperial Relations Committee of the Imperial
Conference, 1026 {Cind. 2768, 1920).

2 Journal of the RIL.A,, July 1927, p. 205; per Baker on The Present
Juridical Status of the British Dowminions in Inleynational Law, at pp.
231-2.

3 Cmd. 2468, rg26.

A Wigg and Cochvane v. The Altorney-Geneynl (1927), LR, 285; Lynham p.
Butler (1925), 2 LR. 231 ; Bray Urban Distric! Council v. Performing Right
Sociefy (1930), I.R. 509. 5 Chapter VII post.
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Court, or otherwise, would be calculated to dissatisfy
litigants and to discredit the administration of justice.
The question of appeals was, however, left in a very
unsatisfactory and unfinished condition by the Imperial
Conference, 1926, where, although “ it was not pressed,” !
it was strongly argued ? that they amounted to an infringe-
ment of Dominion Sovereignty, As contemplated by that
Imperial Conference the matter was brought up again at
, later Conferences,? particularly at the Imperial Conference
of 1930, with results which are discussed in Chapter X.
In order, however, to appreciate the difficulty of the problem
involved in the conflict between the exercise of the Royal
prerogative of justice throvgh the Statutory channel of the
Judicial Committee, and the present autonomy of the
Dominions, it is necessary to consider in greater detail its
history, development and potentialities, This is done in
the following chapters.

1 Cmd. 2768, 1926, 2 By Mr. Kevin O'Higgins.

? Cf. the Report of the Conference on the Operation of Domirion
Legislation, 129 {Cmd. 3479), and the Repott of the Imperial Conference,
1930 (Cmd. 3717). i
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THE NATURE AND PRINCIPLES OF THE
JUDICIAL COMMITTEE

§r1. Tue Privy Councic —§ 12. Its OriciN.—§ 13. I1s EarLyY JURis.
picTIoN —§ 14 THE Juplcial CoMMITTEE or THE Privy Councir.
—4& 15. TR CoMPQSITION OF THE JUDICIAL COMMITTEE.—§ 16. THE
JURISDICTION OF THE JUpIciaL CoMMITIEE —§ 17. TO GRANT SPECIAL
Leave To AppealL —§ 18. To HEAR APPEALS BROUGHT AS OF RIGHT,
—§ 19 T15 PrcuLiaR PROCEDURE —§ 20. 115 GENERAL PRINCIPLES.
——E§ 21 Tar WISHES OF THE DoMINIoONS —§ 22. RESTRICTIONS oON
ITS JURISDICTION.

§ 11. THE Privy CoUNcCIL

THE Privy Council was not scientifically created or instituted
for the purpose which it now fulfils. It grew, like many
other English institutions, into a sphere of usefulness for
which it was and is In many respects admirably suited.
Part of that sphere has, however, outgrown 1t in such a way
as to render a certain statutory jurisdiction which was
conferred on its Judicial Committee no longer appropriate.
While its application to the British Empire, which applica~
tion will be indicated more particularly later, remained the
same as before, the evolution of that new conception, the
British Commonwealth of Nations, introduced new elements
limiting its jurisdiction where that jurisdiction conflicted
with their sovereignty.

§ 12. Its ORIGIN

A brief glance at some of the relevant aspects of the otigin
and history of the Judicial Committee of the Privy Council
will help to clear the ground for an adequate estimate of
its present position and jurisdiction in regard to the auton-
omous nations freely associated as members of the British
Commonwealth of Nations. The Privy Council came into

16



PRINCIPLES GOVERNING APPEALS 17

existence in that adolescent period of British history when
the British Empire was, as yet, in the making and long before
either of the distinctively modern ideas of British Dominion
or British Commonwealth of Nations had been evolved.

§ 13. Its EARLY JURISDICTION

Its jurisdiction arose from the common law and the
prerogative of the King, as the fountain of justice, to hear
and determine the petitions and complaints of his subjects.
Most of this jurisdiction has been transferred to the ordinary
courts of law, but an appeal to the King in Council still lies
in certain cases as of right ! and in certain other cases by
special leave.? The steps by which this was effected can
be indicated shortly.

The feudal English kings early adopted the idea of devolu-
tion in their administration. The Curia Regis by the time
of Henry II had become a ? permanent board of expert
judges and lawyers from which sprang the Courts of
Exchequer, Common Pleas, King’s Bench, and so on, dealing
with the judicial business of the kingdom. In the King
remained vested his prerogative, which has been defined
by a leamed constitutional writer as ' the residue of dis-
cretionary or arbitrary authority which at any given time
is legally left in the hands of the Crown.” * The same
process of devalution continued in the course of time and the
Royal prerogative was to a large extent dealt with in ihe
King’s name by the pericdic meetings of the “ Great
Council " of his tenants-in-chiaf, which council, summoned
by writs under the Privy Seal, was held in secret, Conctlium
Secretum, and later became known as the Privy Council,
its present name.

§14. Tue JupiciaL CoMMITTEE OF THE PRrivy COUNCIL

The judicial jurisdiction of the Privy Council remained
comparatively vague and expansive until the nineteenth

1 This is dealt more fully at § 13 post,

216, § 17 post. 3 Hall's Constitutional History, p 55.

* Pey Lord Dunedin in Atiorney-General v. De Keyser's Royal Hetel, Ltd,
{1920), AC. at p. 526.

N.S. C
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century when by statute it was defined, and the Judicial
Committee of the Privy Councill was constitated a Court
with a consequent differentiation of its judicial from iis
other functions. This change, the statutory steps in which
will be mndicated below, from a prerogative to a statutory
jurisdiction is important,! because of the limitations it
imposes.

“ Inasmuch as the Crown 1s a party to every Act of Parhament
it i{s logical enough to consider that when the Act deals with
something which, before the Act, could be etiected by the pre-
rogative, and specially empowers the Crown to do the same
thing, but subject to conditions, the Crown assents to that,
and by that Act to the prerogative bewmng curtailed.” 2

““Those powers which the executive exercises without Parha-
mentary authonty are comprnsed under the comprehensive term
of the prerogative. Where, however, Parliament has intervened
and has provided by statute for powers previously within the
prerogative bemng exercised in a particular manner and subject
1o the limtations and provisions contamed in the Statute they
can only be so exercised. Otherwise what use would there be
m 1mposing hmutations 1f the Crown could at its pleasure dis-
regard them and fall back on the prerogative? . . . Where
a matter within the prerogative 1s provided for by Statute the
prerogative 1s merged m the Statute” 3

“The general rule as expressed 1 Bacon's Abridgement
{7th. ed. at p. 462) 15 that where an Act of Parhament 1s made
for the puble good, the advancement of religion and justice and
to prevent myury and wrong, the King shall be bound by such
Act, though not particularly named therem.”” 4

The Judicial Committee of the Privy Council is therefore
a statutory creation with a well-defined jurisdiction designed
to hear and determine appeals from courts in the British
Empire, but such courts, it will be submitted in this work,
are subject to ronsiderations different from these in the
Dominions comprising the British Commonwealth of Nations,
all of whose rights to complete self-government were con-

! Keith, Sovereignty of British Domumions, p 225

¥ Pey Lotd Dunedin in Aulorney General v De Keysor's Royal Hokel, Lid
{rgza), AC at p 326

¥ Per Swinfen Eady, M R , 1 the Atorney-General v De Keyser's Royal
Hotel, Etd (i01g), 2 Ch at 216, also (19z0) AC 508

¢ Per Sir George Jessel, M R, i ex parte Postmaster-General 1n ve Bon-
hawm (1879), 10 Ch D). at p. 6or.



PRINCIPLES GOVERNING APPEALS 19

ceded since the Judicial Committee was so constituted.
Before distinguishing these it is as well to adumbrate the
statutory steps by which the Judicial Committee of the
Privy Council has developed to its present position.

§ 15. THE COMPOSITION OF THE JUDICIAL COMMITIEE

By the Judicial Committee Act, 1833,% the Judicial
Committee of the Privy Council was constituted, but its
original constitution has been altered and extended by later
statutes. It consists of

“ the President of the Council, the Lord Keeper or first Lord
Commissioner of the Great Seal of England, and all Privy
Councillors who have held thesc offices, or hold or have held -
high judicial office, that is to say who have been Lords of Appeal
in ordinary, judges of the Supreme Courts of England or Ireland,
or of the Court of Session in Scotland. The Sovereign may also
by sign mariual appeint two other privy councillors to be members
of the committee. Privy Councillors who are or have been
judges of the Supreme Court of the Dominion of Canada, or of
a superior court in any of the provinces of the Dominion, or of
New South Wales, New Zealand, Queensland, South Australia,
Tasmania, Victoria, Western Australia, the Cape of Good Hope
or Natal, or of any other British possession fixed by Order in
Council, or chief justice or justices of the High Court of Australia,
or chief justice or judges of the Supreme Court of Newfoundland,
or judges of a superior court of the Transvaal or of the Orange
River Colony, are also members of the Judicial Committee.
" Any member of the Privy Council, being or having been chief
justice or a judge of any High Court in British India, can by
direction of His Majesty be made a member of the Judicial
Committee, but there must not be more than two such members
at the same time.” 2

A person who is or has been a judge of the court appealed
from or of any court to which an appeal lies from that Court
may be appointed as assessor on the hearing of such an
appeal. The constitution of this appellate tribunal was thus
confined to persons who had held judicial office or had at
least a legal training and the provisions as to Colonial Judges
were apparently intended to give it a more representative
character.

13 & 4 Willlam IV, c. 471
* Halsbury's Laws of England, Vol g, pp. 27, 28.
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§ 16. THE JURISDICTION OF THE JUDICIAL COMMITTEE

It was enacted by the Act of 1833 that all appeals or
complaints in the nature of appeals whatever, which, either
by virtue of that Act, or of any law, statute or custom might
be brought before the King in Council from or in respect of
the determination, sentence, rule or order of any court,
judge or judicial officer, and all such appeals as were then
pending and unheard and also any other matters His Majesty
should think fit, should be referred to the Judicial Committee
to report thereon.

By the Judicial Committee Act, 1844,1 the jurisdiction
and powers of that tribunal were extended to provide
for the admission of appeals from any court in any colony
although such court should not be a court of appeal.

Various later statutes and Orders in Council have regulated
the development and the procedure and practice of the
Judicial Committee but they are not relevant here. Suffice
it to say, in passing, that the appeal to the Judicial Com-
mittee is itself of two kinds—by special leave and as of
right 2—and between these there is an essential difference.

§ 17. To GRaNT SPECIAL LEAVE TO APPEAL

The manner in which the jurisdiction of the Judicial
Committee to grant special leave to appeal is exercised is
a consequence of the theory on which it is based, that it
is in effect exercising the Royal prerogative of justice dele-
gated to it. This is a right of the sovereign and not of the
subject and is an appeal to the Royal discretion 3; it is,
therefore, exercised by the Judicial Committee on that
basis in the form of advice to His Majesty. The procedure
is by petition for special leave to appeal and there are specific
grounds upon which such leave will be granted or refused.
The person wishing to appeal to the prerogative must bring
himself within these onhis application forleavetoappeal. The
considerations guiding the Judicial Committee in advising the
King to grant such leave vary according to the locality of the

12 & 8 Vic, c. 69.

? The question of '* special reference ” is peculiar and is considered {ater.
3 Falklands Islands Company v. The Queen, 1 Moo, P.C. 209.
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Court of which the decision is in question, but conform to
the general principle that the case must involve matters of
great public interest, or affect a large number of people, or
raise important points of law or questions of constitutional
interest, and not such issues as can be best determined by
the local courts. Unless the person seeking to appeal
establishes that the case is thus exceptional in some way,
leave will not be granted and the appeal will not be heard.
Thus, appeal by special leave involves the preliminary
decision of whether the case is sufficiently important to
justify its being heard. The right to grant leave to appeal,
though a prerogative right, can be renounced by the Crown
by legislative enactment, in which, of course, the Crown
participates.! For this purpose the mere provision that
the decision of the local court is to be “ final and conclusive
has been held insufficient,? express words limiting or abolish-
ing the prerogative being required.? When so limited or
abolished, the Judicial Committee can no longer grant special
leave to appeal. In addition to the direct grant by this
body of leave to appeal many of the local courts have a
delegated power also to grant leave, and in exercising this
power they are guided by similar considerations to those
influencing the Judicial Committee, Where such a court,
having power to grant leave refuses it, the subject may
still, in absence of any restrictive provision, petition the
King in Council for special leave.

§ 18. To HEAR APPEALS BROUGHT AS OF RIGHT

The appeal as of right is a right of the subject depending
upon a grant by the Sovereign of the right to appeal which
may be given by means only of the royal prerogative ex-
pressed either in an Order in Couneil or in a statute, Where
a grant has been made, and so long as it continues unrevoked,
the subject possesses the right of appealing without obtaining
special leave. He has not {o show that the case involves
any specially important matters but merely that it comes

» In ve Moyeis, 15 Moo. at p. 103.
Canadion Pacific Radway Co. u. Toronto Corporairon {1011), AL, 461,
Woolley v, Attorney-General of Victoria, 2 App. Cas. 163.
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within the class of cases in which the right of appeal has
been granted. In this class of case an appeal may be
taken irrespective of the importance of the subject-matter
or the questions involved. Usually, however, appeal as
of right is limited, by the particular Order or an enact-
ment, to matters involving property over a certain value
or questions of a certain type or degree of importance.
In certain cases an appeal lies as of right to the Judicial
Committee from the inferior courts of a part of the British
Empire, without the necessity of first appealing to the higher
courts; and under the Judicial Committee Act, 18441
special leave may be granted by the Judicial Committee to
appeal direct from Inferior courts, but this is rarely done.

§ 19. 118 PECULIAR PROCEDURE

The origin and history of the Judicial Committee afford
reason for the peculiar nature of the proceedings before it
from the petition for leave to appeal to the determination of
the issues which takes the formr not of a judgment but of a
report to His Majesty delivered in open court giving the
reasons for the decision and ultimately embodied not in a
decree but in an Order in Council. In fact, the Judicial
Committee is a court of law, with a great and important
jarisdiction, composed of distinguished judges, wheo decide
the legal questions before them on the established principles
of law ; in form, it is an advisory committee of the King’s
Privy Council advising on questions which are, in effect,
referred to it by His Majesty as the supreme source of justice.
The decision, in fact judicial, takes the form of advice to
his Majesty as to executive action over which he has no
more than merely theoretical control, if even that, in the
Dominions since their autonomy was declared.

§20. ITs GENERAL PRINCIPLES

This being so it is obvious that a new situation has heen
created by that declaration and this seems to have heen
present to the mind of the learmed Viscount Haldane when

17 &8 Vic ¢ 69



PRINCIPLES GOVERNING APPEALS 23

in the Judicial Committee of the Privy Council before the
first appeal from the Irish Free State was opened he in
discussing the general principles applicable said,

*the Sovereign retains the ancient prerogative of being the
supreme tribunal of justice; T nced not observe that the growth
of the Empire and the growth particularly of the Dominions,
has led to a very substantial restriction of the exercise of the
prerogative by the Sovereign on the advice of the Judicial
Committee. Tt is obviously proper that the Dominions should
more and more dispose of their own cases, and in criminal cases
it has been laid down so strictly that it is only in most exceptional
cases that the Sovereign is advised to intervene. In other cases
the practice which has grown up, or the unwritten usage which
has grown up, is that the Judicial Comrmnittee is to look closely
into the nature of the case, and, if, in their Lordships’ opinion,
the question is one that can best be dctermined on the spot,
then the Sovereign is not, as a rule, advised to intervene, nor
is he advised to intervene normally—1I am not laying down precise
tules now, but am laying down the general principles—unless
the case is one Involving some great principle or is of some
very wide public interest.” !

From the standpoint of an autonomous nation, freely
assogciated with others, united by a common allegiance to
the Crown, this declaration of the Judicial Committee marked
an advance but not, with respect, a sufficient realisation of
the facts of the period. Even though the Sovereign in theory
retain the ancient prerogative of being the supreme tribunal
of justice in each Dominion, it seems clear that for the
Sovereign, by himself or on the advice of the Judicial
Committee of his Privy Council, to attempt to administer
it in fact in any Dominion would surely be repugnant to his
declaration of that Dominion’s full autonomy, including a
Supreme Court of its own. By the concession of complete
autonotny, to adopt the words of Lord Dunedin, ** the Crown
assents . . . to the prerogative being curtailed,” * and, in
fact, Viscount Haldane also declared that ‘* the growth of
the Dorninions has, however, led to a very substantial
restriction of the exercise of the prerogative.” 3 It is certain

Y Hull v. M'Kenna (1926), LR. 402,
:Atiarney~Gmdral v. De Keysev's Royal Holel, Lid. (1920), A.C. at 520.
Hull v. M Kenng (1926), LR. at p. 404.
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that the learned Viscount Haldane recognised different
degrees of Dominion autonomy in this matter, for he draws
a distinction between unitary and non-unitary Dominions.

“ It is also necessary,” he says, '‘ to keep a certain discretion,
because when you are dealing with the Dominions you find that
they differ very much. Yor instance, in States that are not
unitary States—that is to say, States within themselves—
questions may arise between the central Government and the
State, which, when an appeal is admitted, give rise very readily
to questions which are apparently very small, but which may
involve serious considerations, and there leave to appeal 1s given
rather freely. In Canada there are a number of cases in which
leave to appeal i granted because Canada is not a unitary State,
and because it is the desire of Canada itself that the Sovereign
should retain the power of exercising his prerogative : but that
does not apply to internal disputes not concerned with constitu-
tional questions, but relating to matters of fact. There the rule
against giving leave to appeal from the Supreme Court of Canada
is strictly observed wherc no great constitutional question, or
question of law, emerges. In the case of South Africa, which is
a unitary State, counsel will observe that the practice has become
very strict. We are not at all disposed to advise the Sovereign
unless there is some exceptional question, such as the mapnitude
of the question of law involved, or it is a question of public
interest in the Dominion to give leave to appeal. It is obvicus
that the Dominions may differ in a certain sense among them-
selves. For instance, in India leave to appeal is more freely
given than elsewhere, but the genesis of that is the requirements
of India, and the desire of the people of India. In South Africa,
we take the general sense of that Dominton into account, and
restrict the cascs in which we advise His Majesty to give leave
to appeal. It becomes with the Dominions more and more or
less and less as they please.”!

§ 21. THE WISHES OF THE DOMINIONS

It is conceivable that the far-seeing Viscount Haldane
may have visualised, side by side with a merely theoretical
prerogative, the abandonment of its exercise in this respect by
gradual stages “more and more or less and less as they
please "'until the repugnancy disappeared, for he not only says
that *' it is obviously proper that the Dominions should more
and more dispose of their own cases,” but dealing specifically

Y Hull v. M'Kenna |1926), T.IR. at p. 405.
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with the case of the Irish Free State the first appeal from
whose Supreme Court was then before him, he added :

“ From what T have said, it is obvious that it is not expedient
that we should lay down toe rigidly, to begin with, what the
principles are. [t will grow with the unwritten constitution.
You have got a constitution in Ireland which is partly written,
but our experience is that all unwritten constitutions develop
flesh and blood within the unwiitten bones; and we have to
see the sort of flesh and blood you put on as regards the question
of how much you dispose completcly of your own judicial ques-
tions . . . the appeal to the Privy Council is not as of right ;
it is an appeal to the King’s discretion, and it is founded on a
petition that he should exercise his discretion.  'Well, obviously,
what is a matter of discretion is a very different thing {rom what
is a matter of right ; and, accordingly, when you come from a
new Dominion, with full Dominion Status, like the Irish Free
State, it is not by any means as of course, even to begin with,
that leave to appeal will be given. On the contrary, the
Sovercign may be advised to apply the general principle of
restriction to which I have alluded.”?

“One must remember in dealing with what is Dominion
Status, we are dealing with nothing which you can find any
definition of in any law book—there cannot be—it is a question
really of constitutional practice. By the strict legal theory of
this constitution of the Empire, the King is omnipotent; but
there has grown up a restriction of a constitutional kind through
Parliaments and through the necessities of responsible representa-
tive governments, which strictly limits the power of the King ;
but you will not find the limitations by searching books ; you
will not find this laid down in the form of an abstract legal
proposition of Statute law, or common law ; they are just as
real, but they are constitutional limitations.” 2

§ 22. RESTRICTIONS ON ITS JURISDICTION

On these general principles it seems clear that the declara-
tion by the Sovereign of the complete autonomy of any
Dominion amounts to a complete restraint on the exercise
of his prerogative in that Dominion.

Further, it seems clear that, upon any such declaration
by the Sovereign, a saving clause would be necessary to

: preserve even the theory of the prerogative. * In Ireland,
under the Constitution Act, by Article 66, the prerogative

Y Hull v. M Kenna (1926), ILR. at p. 405. 3 Ibid., 408}
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is saved, and the prerogative therefore exists in Ireland just
as it does in Canada, South Africa, India, and right through
the Empire with the single exception that I have mentioned
—that it is modified in the case of the Commonwealth of
Australia in reference to, but only in reference to, constitu-
tional disputes in Australia.”” ?

On the general principles already quoted the question of
the assertion of this theoretical prerogative, so saved, is one
of constitutional practice. The practice upon this principle
would appear to be that where a unitary Dominion develops
flesh and blood which enables it to ** dispose completely
of its own judicial questions and desires to do so “it is
-obviously proper *' 2 that it should do so and that its own
Supreme Court should be supreme. The criteria governing
the admisston of such appeals appear to be (a) is the par-
ticular Dominion unitary ? (6) has it a complete judicial
system enabling it fo dispose fully of its own cases ? and
{¢) does it desire to do so? In cases where there is an
affirmative compliance with these, the assertion in practice
of the theoretical Royal prerogative would be as repugnant
as the assertion of the theoretical Royal omnipotence, to
which Viscount Haldane referred. It would be equally
repugnant fo the sovereignty which each of the freely
associated nations claims for itself and concedes to its
brother nations in the Commonwealth.

Indeed, one of the great authorities on the subject of the
British Constitution has declared that ** the Imperial Govern-
ment is now ready at the wish of a Dominion to exchude
from its constitution, either pariially or wholly, the right
of appeal from the decision of the Supreme Court of such
Dominion to the Privy Council.”” 3

Notwithstanding all this it is strange to observe that this
prerogative has been since invoked in disregard of these
principles with results which will be dealt with in the
following chapters.

i Hull v, 2 Kennae (1926), p. 404, 2 fbid., at qo4.

® Dicey on The Law of the Constitution, at p xxxz, 8th ed., published in
1927. (f. Commonwealth of Australia Constitution Act, 1900 (63 & 64 Vic.
¢. 12), s. 74; South Africa Act, 1909 {3 Ed. VII, c. g}, s. 106,
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§23. THE JuripicaL RIGHTS oF THE DOMINIONS

THE last chapter has summarised the origin, nature and
principles of the judical Committee of the Privy Council
in regard to appeals from the Dominions and it is evident
that the autonomous rights of the Dominions and also their
wishes are relevant factors. It will be important, therefore,
to indicate now briefly the juridical pesition in this respect
of the Dominions themselves in the British Commonwealth
of Nations and their wishes with regard to judicial sove-
reignty and later their efforts to preserve it.

This, apparently simple, enquiry involves an exammation
not only of the constitutional statutes, but also of the
constitutional practice and development of each Dominion
to see how far “ there has grown up " in each, again to use
the words of the learned Viscount Haldane, “a restriction
of a constitutional kind through Parliaments and through
the necessities of responsible representative governments,
which strictly limits the power of the King,” limitations,
he added, which though they are not to be found in books,
or laid down in the form of an abstract legal proposition
of statute law or common law, are just as real but they
are constitutional limitations.! This insistence upon the

1 Hull v, M’Kenna {1920), LR. at p. 408.
27
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unwritten Dominion constitutions developing side by side
with the written constitutions until each Dominion disposed
completely of its own judicial questions, clearly contemplated
the inclusion of the prerogative to hear and determine
appeals in the same category as the theory of the King’s
omnipotence. The test laid down was “how much you
dispose completely of your own judicial questions,” * or in
other words, how much each Dominion by the development
of its own sovereignty restricts the exercise of the theoretical
Royal prerogative to hear and determine appeals.

The application of these principles provides a very apt
and very interesting example of the elasticity of the con-
stitutional relations of the autonomous nations which, united
by a common allegiance to the Crown, are freely associated
as members of the British Commonwealth of Nations.

In all the Dominions the position as to appeals to the
Judicial Committee of the Privy Council is regulated by
statute, either the Dominion constitution or a Dominion
statute. In all, the prerogative right of the King in Council
to grant leave to appeal exists, but in Australia this is
limited in respect of constitutional disputes. In some, an
appeal as of right also exists in certain matters ; in others
it does not, as will be indicated below. The broad principles
applicable depend on the nature of the Dominion—whether
unitary or federal—the development of its judicial system
and the wishes of its government.

§24. NON-UNITARY CONSTITUTIONS

The difference between unitary and non-unitary constitu-
tions has been already referred to as important. In non-
unitary states the whole system of government depends on
a balance between the powers of the central or federal
government, and those of the provincial or state govern-
ments. The whole field of government is divided between
the central and local authorities so as to preserve the in-
dependence of the latter while achieving, through the former,
a certain unity in important matters. This division of

1 Huil v. M'Kenna (1926), LR, at p. 405.
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power extends, not only to the legislative and executive
spheres, but also to the judicial. In such non-unitary states
—that is to say, those which are not states within themselves
—questions may arise between the central government and
a subordinate, for instance, a provincial government, which
on appeal may prove to involve constitutional or other
gerious issues.

The tendency in a non-unitary, or federal state, is to
limit the action of the central government and split up its
strength among co-ordinate and independent authorities?
each originating in, and controlled by, the Constitution. A
use can therefore be found for an extra-Dominion court
of appeal in such cases. Tn these Dominions leave to appeal
to the Judicial Committee is rather freely given.

§ 25. UNITARY CONSTITUTIONS

The unitary constitution, on the other hand, concentrates
the strength of the state in one central sovereign power,
be that power Parliament or despotic Czar.? This centralisa-
tion obviates such disputes and controversies as arise from
divided powers, conflicts of internal laws and constitutional
questions ¢nter se. There is therefore no necessity for an
extra-Dominion court of appeal in such cases. Further,
consistently with Dominion autenomy the Royal prerogative
of justice, if exercised at all, in a Dominion should be
exercised on the advice and through the machinery of the
Government of that Doninion. The Judicial Comrmnittee
has laid it down as a general principle that the mere fact
of 2 Dominion being a unitary Dominion is of itself sufficient
to restrict the giving of leave to appeal from it. If, in a
unitary Dominion, there be added a complete judicial system
and the express wish of its government to abolish such
appeals, the application of the settled principles of the
Judicial Committee would indicate that any such prerogative

1 Cf. such federal systems as those of the Cantons of Switzerland and
the United States of America, upon the latter of which the Constitution
0f the Commonwealth of Australia was to some extent based ; per Lord
Halsbury i Webb v Outyum (1907), AC. 81 at 88.

® (f. such a umtary system as that of England : Dicey, The Law of the
Consiution (1927), p. 153.
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vested in it, being purely theoretical, in the circumstances
should be exercised as seldom as that of the King's
omnipotence.

Each Dominion commenced its autonomous career regu-
lated by statute, but preserved from statutory rigidity by
its unwritten constitution, ever-developing freely according
to the desires of its citizens coupled with the exigencies of
its circumstances, so that each requires separate considera-
tion.

§26. CANADA

In Canada, the state is organised on a federal basis and
while there is one general court of appeal, the Supreme Court
of Canada, each province has its own courts, varying some-
what in constitution and jurisdiction. Each province comn-
stitutes a separate entity for judicial purposes, except that
there is an appeal from its highest tribunal to the Supreme
Court of Canada. The decision of the latter court is in all
cases final and conclusive and no appeal may be brought
to any other court, save in virtue of the royal prerogative.!
Accordingly, no appeal lies as of right, but only by special
leave, from the Supreme Court to the Judicial Committee,
and this applies to any matter which the Governor-General
in Council refers to the Supreme Court for hearing or con-
sideration under a power conferred by the same Act.2 The
position, however, is peculiar in that in many cases an
alternative appeal lies from a decision of the Provincial
Courts direct to the Privy Council, passing over the Supreme
Court, and this appeal is of right. The nature of the cases
in which this appeal lies is regulated by Provincial or British
Statute or by Order in Councill and varies in each province.
The effect of this double right of appeal is that a litigant
may, in certain cases, elect to go before either the Supreme
Court or the Privy Council, but if he chooses the former
course, the case can then only come before the Privy Council
by spectal leave. On an application for such leave, the

! Revised Statutes of Canada, 1900, c. 139, s. 59. The relevant statutes
are referred to more particularly in sections 42 and 48 post.
? Revised statutes of Canada, 1906, ¢. 139, s. 60.
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Judicial Committee recognises a distinction between cases
in which the petitioner vohmtarily chose to appeal to the
Supreme Court and those in which he was compelled to
go there. In the former class, special leave is granted only
in a very strong case.!

It is important to observe that appeals from Canada to
the Judicial Committee have been gradually decreasing for
some years and that long before the enunciation by Viscount
Haldane of the restrictive principle already quoted, it was
applied to Canada. Before the constitution of the Supreme
Court of that Dominion, there was a right to appeal from
the courts then in existence where the value of the matter
in controversy was beyond £500. It was then enacted by
a Canadian Statute ? that ** the judgment of the Supreme
Court shall in all cases be final and conclusive . . . saving
any right which Her Majesty may be graciously pleased to
exercise by virtue of Her Royal Prerogative.”” The Judicial
Committee of the Privy Council thereupon restricted appeals
and declared they were

“not prepared to advise Her Majesty to exercise her prerogative
by admitting an appeal to Her Majesty in Council from the
Supreme Court of the Dominion, save where the case is of gravity
involving matter of public interest or some 1mportant question
of law, or affecting property of considerable amount, or where
the case is otherwise of some public importance or of a wvery
substantial character.” 3

A further restriction occurred when the Judicial Committee
decided that *“ where a man elects to go to the Supreme
Court, having his choice whether he will go there or not,
this Board will not give him assistance except under special
circomstances.”” ¢ Canada in her desire to abolish such
appeals passed a Statute ® with that object, but it was not
worded with sufficient precision to restrict the prerogative
under the well-known rule.® Notwithstanding this, the

! Pey Lord Davey 1w Clergue v Murray {1903), AC at p 32I1.

® Revised Statutes of Canada, 1886, ¢ 135, 8 571, and The Parhament
of Canada Act, 1875, 38 & 30 Vic. ¢ 38,5 47.

* Prince v Gagnon (1882), 8 AC. at p 105.

* Per Lord Davey 1n Clergue v Murray (1903), AC. at p 523

® Cnminal Code ¢f Canada (R.S Can 1900, c. 146, s. 1025).

® Nadan v. The King {1926), A.C 482.
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Judicial Committee accepted that indication and actually
restricted the granting of leave to appeal from Canada, a
federal state, as if it were a unitary state, following the
desire of the people.

§29. AUSTRALIA

In Australia, which is also a federal state, the position
is somewhat similar. There is a general federal supreme
court ! which, however, is called the High Court of Australia
and to which an appeal lies from the Supreme Court, so
called, of each State, and its judgments as an appeal court
are final and conclusive, saving an appeal to the Judicial
Committee by special Ieave, except in certain cases of con-
stitutional disputes. As in Canada, an alternative appeal
lies from the Supreme Court of most of the states to the
Judicial Committee according to the vaiue of the subject-
matter of the suit, the necessary amount being different in
each state.

It must be observed that, in Australia and also in Canada,
the existence of an appeal as of right from the Provingial
or State Courts dees not preclude the right of the Judicial
Committee to grant special leave to appeal, if the prerogative
has not otherwise been surrendered, in cases not coming
within the appealable limits. Petitions for such leave,
however, are rare and are discouraged by the Judicial
Committee. The prerogative right to grant leave to appeal
from a decision of the High Court is excluded in

‘" any question, howsnever arising, as to the limits #uier se of
the constitutional powers of the Commonwealth and those of
any State or States, or as to the limits inter se of the constitutional
powers of any two or more States, unless the High Court shall
certify that the question is one which ought to be determined
by Her Majesty in Council.”

Except for this exclusion, the Constitution * shall not impair
any right which the Queen may he pleased to exercise
by wvirtue of her royal prerogative to grant special
leave of appeal from the High Court to Her Majesty in

! The Constitution of Australia is considered briely in Chapter VI post.
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Council.” ¢ The existence of an appeal in constitutional
matters direct to the Privy Council from the decisions of the
Supreme Courts of the States led inevitably to a conilict be-
tween the final jurisdiction of the Privy Council and the High
Court,® which necessitated Cammonwealth legislation alter-
ing the position. Itseffect could not be more authoritatively
stated than in the words of the Attorney-General of the
Commonwealth of Australia . ' the course of federal legisla-
tion has been to prevent any constitutional questions from
being dealt with by the Supreme Courts of the States other-
wise than upon the condition that any appeal shall be to
the High Court only,” and he adds,

" the tendency of judicial decision has been to extend the category
of {nfer se questions to cover almost any constitutional question.
The High Court has, in tecent years, entertained appeals from
arders of a Supreme Courl granting leave 1o appeal to the King
in Council, and has taken pains to keep the decision of constitu-
tional questions in its own hands. In so doing it is following
the evident general intention of Parliament as disclosed in the
amendments made from time to time in the Judiciary Act,
though there is great difference of opinion bath upon the Bench
and at the Bar as to whether certain of these amendments are
valid . . . these questions are important in principle. . . . If
the people of Australia really want to change the position with
respect to appeals to the Privy Council, they arc able to do so
by action taken in Australia.” 3

The tendency of development in Australia has been in the
same direction as that of Canada. Although they are both
non-unitary states, from which leave to appeal would be
readily granted, it has been restricted on the principle already
mentioned, that the completeness of their judicial systems
and the wishes of their Governments both discourage the
granting of it.

' § 2B. NEW ZEALAND

New Zealand is a unitary state, but she is in a somewhat
similar position in that a double right of appeal exists, in

! Commonwealth of Australia Constitution Act, 1900, 5. 74 {63 & 64 Vic.
c. I2).

? See Deakin v. Webb, 1 CL.R. 585; Webb v. Qulrim (1907), A.C. 81,

* Latham, Austraiia and the Britiss Commonweaith, pp. I16-17.

N.s. D
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certain cases from the Appeal Court either direct to the
Privy Council or to the Supreme Court. Under an Order
in Council of 1970 an appeal from the Supreme Court only
lies to the Judicial Committee when the Court itself grants
leave to appeal. Otherwise special leave must be obtained
from the Judicial Committee and this is the position also
as to the native Appellate Court of which the decisions are
‘“final and conclusive.”

§ 29. THE UNION OF SOUTH ATRICA

The Union of South Africa,! although federal in form,
is really unitary in nature, the Provincial Councils being
in the position of local government bodies rather than State
Parliaments and being wholly subordinate to the Parliament
of the Union. The same principle was applied to the
judicial sphere and although each province has its own
courts, the superior courts are co-ordinated so that the
judicial system is organised as a unitary whole, rather than
as a series of independent judiciaries. The position as to
appeals to the Judicial Committee is, accordingly, wholly
different, being much more restricted than in the case of
Canada or Australia. The Constitution Act of 1gog con-
solidated all the Supreme Courts of the Provinces into one
Supreme Court of South Africa, consisting of a Supreme
Division and an Appellate Division. The former Supreme
Courts of the Provinces became provincial or local divisions
of the Supreme Court of South Africa, and appeals from
lower courts which might have been taken before the Union
to the Supreme Court of a Province are now taken either
to the corresponding Proviacial Division of the Supreme
Court or to the Appellate Division according to the nature
of the case. An appeal only lies from a provincial division
of the Supreme Court to the Appellate Division by leave
of the latter court. All further appeal as of right, is excluded
by section 106 of the South Africa Act, 1909, which provides :

‘ there shall be no appeal from the Supreme Court of South
Africa or from any division thereof to the King in Council but

* The relevant Statutes are referred to in Chapters V and VII post. -
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nothing herein contained shall be construed to impair any right
which the King in Council may be pleased to exercise to grant
special leave to appeal from the Appeliate Division to the King
in Council.”

The effect is that, in South Africa, there is no appeal as
of right to the Judicial Committee, but only by special
leave and the right even to grant special leave is limited to
appeals from the Appellate Division of the Supreme Court
and will only be given in special circumstances.®? Thus,
the position is much more narrowly restricted by statute
than in the case of Canada or Australia, and as we shall
see, it is still more restricted in practice. The wish of the
Union to discourage such appeals has been expressed by
the Prime Minister and other Ministers of the South African
Government.

§ 30. THE IrRisH FREE STATE

The Irish Free State is a completely unitary state with
a fully equipped judicial system. The highest court is the
Supreme Court, which is the final court of appeal. Article 66
of the Constitution has been held to preserve the Royal
prerogative by stipulating that nothing shall impair it,2
although the contrary has been argued. That Article
declares :

*“ the deeision of the Supreme Court shall in all cases be final and
conclusive, and shall not be reviewed or capable of being reviewed
by any other court, tribunal or authority whatsoever ; provided
nothing in this Constitution shall impair the right of any person
to petition His Majesty for special leave to appeal from the
Supreme Court to His Majesty in Council or the right of His
Majesty to grant such leave.”

Accordingly, the only appeal from that Supreme Court which,
even in theory, would lie, would be by special leave of the
Judicial Committee.

Before considering the case of the Irish Free State in any

* Whittaker v. Durban Corpovation, go L.J. (P.C)) 119; Hull v. M’Kenna
{1926), IR. at p. j05.

? Bray Urbanm Distyict Couneil v. Performing Righi Society (1930), LR,
at p. 526, per Sankey, L C. This case’1s discussed at § 59 post.
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detail it is important to observe that it complies affirmatively
with all the tests, excluding such appeals in being a unitary
Dominion, with a complete judicial system, and has
expressed by its government its desire for such exclusion,
and yet such appeals have been heard in invitum.
Attention should also be drawn to three essential matters
which differentiate the status of the Irish Free State from
that of other Dominions. The first is that Ireland long
before its present status was determined was a kingdom,
governed by its Lords and Commons and the ultimate
judicial tribunal of which was the Irish House of Lords and
not the Privy Council, as in the case of the other Dominions,
which were then colonics and all of which are now kingdoms.
The second is that the Judicial Committee Act, 1833, did
not and, from its terms could not apply, to either Ireland
or the Irish Free State. The third is that the Constitution
of the Irish Free State is founded on an International
Treaty solemnly made between the Irish and British peoples
and implemented by statute of both Parliaments while the
Constitutions of the other Dominions are founded only on
Acts of the Imperial Parliament. This is important for

“ the constitution indeed of a Dominjcn in general originates in
and depends upon an Act, or Acts, of the Imperial Parliament ;
and these constitutional statutes are assuredly liable to be
changed by the Imperial Parliament.” 1

It is, of course, otherwise where the Constitution originates
in an International Treaty which requires the comsent of
both the high contracting parties before it can be altered
or amended.

Whatever historical reasons there may be to support the
old doctrine that anyone in the King’s dominions had a
right to appeal to the prerogative, that principle did not
apply to Great Britain or Ireland. While they were separate
Kingdoms the final appeal lay to the respective Houses of
Yords and, after the Union, to the House of Lords of the
United Kingdom. There was not, as there is not at present
in England, any right to petition the King for leave to appeal

1 Per Dicey in The Law of the Constrtution (1927), at p. xxvi (8th ed.).



RIGHTS OF THE DOMINIONS 37

to his prerogative, since, whatever original jurisdiction had
existed in this respect, had passed to the House of Lords.
It is arguable that the only effective grant of the right to
appeal to the prerogative took place when the Judicial
Committee Act of 1833, which did not apply to Great Britain
or Ireland, was passed. However that may be, the creation
of the Judicial Committee and its jurisdiction to hear appeals
to the King in Council dates from that Act and the jurisdic-
tion is confined to appcals from the Courts in India, “ and
in the plantations, colonies and other Dominions of His
Majesty abroad.”” 1 Consequently, unless the Constitution
of the Irish Free State, or some other enactment, expressly
conferred it, the Judicial Committee would seem to be
without jurisdiction to hear appeals from the Irish Free
State.

This point was raised before the Judicial Committee in
the case of the Bray Urban District Comncil v. Perform-
ing Right Society® but the Judicial Committee did not, as
might have seemed necessary, expressly decide whether the
prerogative had ever existed in Ireland or whether the
Constitution conferred jurisdiction on the Judicial Committee
in the case of the Irish Free State. They held that the
point as to the existence of the prerogative in the case of
the Irish Free State had “ been concluded by the Constitu-
tion of the Irish Free State itself.”

“ It will be observed,” said the Lord Chancellor, * that this
proviso declares ‘that nothing in the Constitution shall impair
the right of any person to petition His Majesty for special leave
to appeal from the Supreme Court to His Majesty in Council
or the right of His Majesty to grant such leave.” Allthough
these words would appear to be plain and beyond dispute as
applied to a case in which such special leave has been duly given,
1t was contended by the respondents that the proper reading
of the words was, that nothing should impair the right, if any,
of any person to petition His Majesty for special leave to appeal,
and that there was no right at any time for any person from
Ireland so (v petition His Mujesty in Council. Appeals from
Ireland lay to the House of Tords, and therefore there was nothing
for the proviso to operate upon.

! The Judicial Committee Act, 1833 (3 & 4 Wm. IV, c. 41).
* (1930) AC. 377; (1930) LR. 509.
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“ Therr Lordships think that this is a wrong reading of the
proviso which 1= found 1n the clauses of the Constitution which
are to be construed with reference to the Articles of Agreement
for a trcaty between Great Britain and Ireland and thercfore
with a reference to Article 2 of the Treaty, which provides that
the position of the Insh Free State in relation to the Impernal
Parlilament and government and otherwise shall be that of the
Domimon of Canada and that the law, practice and constitutional
usage governing the relationship of the Crown or the representa-
tive of the Crown and of the Impenal Parhament to the Dominion
of Canada shall govern thar relaticnship to the Insh Free State
Accordingly the proviso specifically ensures that the nght to
pefition His Majesty 1n Council shall subsist by stipulating that
nothing shall impar 1t.”’ 1

If thrs decision means, as it seems to, that Article 2 of
this Treaty in conjunction with Article 66 of the Constitution
created a prerogative of appeal which had not existed before
and vested the right to advise the Sovereign as to the
exercise of that prerogative in the Judicial Commuttee, which
before had not that jurisdiction, these Articles effect far-
reaching changes by imphcation with the utmost economy
of language It mught, indeed, reasonably be expected that
so important a change would be effected by express words
rather than by mmplication ~ Alternatively, that the absence
of express words mdicated an absence of any intention to
revive, transfer, or change the mcdence of so out-of-date
a matter

The wishes of the Irish Free State that the decistons of
its Supreme Court should be supreme have been definitely
expressed by declaratory legislation confirming, for instance,
the construction placed on a statute by the Supreme Court 2
This aspect of the matter 15 more fully dealt with later 3

§31. DOMINIONS TEND AGAINST APPEALS TO THL
Jupiciar COMMITTEE

It is clear therefore that the tendency in favour of the
supremacy of their own Supreme Courts and therefore

! Per Lord Sankey, L. C, 1n Bray Urban Instrict Cotneil v Performmg
Rught Sociely (1930) IR at p 525

2 Eg the Land Act 1926 (No 11 of 1926), was a short statute con-
firming the construction placed by the Supreme Court on a section of the
Land Act, 1923 3 Chapter VII post
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against appeals to the Judicial Committee exists in all
the Dominions, though it differs in degree. This is due
partly to the administrative and judicial completeness of
each Dominion and partly to the increasing national senti-
ment of their citizens.  Administrative self-reliance is notice-
able in all the Dominions, but most so in the two unitary
Dominions, South Africa and the Irish Free State.

In neither of these unitary states is there any appeal as
of right, while in the other Dominions there is both an appeal
as of right in special cases, and a general appeal by leave,
except in certain constitutional gquestions in Australia.
Further, the class and nature of cases in which the appeal
as of right lies vary between the Dominions in which it
exists, and in the federal Dominions a double right of appeal
exists to both the Supreme federal court of the Dominion
and to the Judicial Commitiee. These are differences in the
statutory provisions for appeals, but, apart from express
enactment, the considerations governing the grant of leave
to appeal vary in practice within the principles mentioned
according to the Dominion from which the petition comes.

This, necessarily, results from the fundamental difference
in the actual organisation in the two classes of Dominions
—unitary like South Africa and the Irish Free State and
federal or non-unitary like Canada and Australia where each
province or state retains its own local judiciary, but a central
or federal court exisis with appellate jurisdiction. In so
far as this central or federal court is of superior authority
to the local court there can be no actual conflict of decisions
such as is possible in the United States of America where
federal and state courts exist side by side throughout the
whole country. If, therefore, it were desired to assert the
superior jurisdiction of the central or federal courts while
preserving the comparative independence of the local courts,
this could be secured by vesting the final review of their
decisions in a federal court. The balance of powers between
the central and the local authorities is reflected in the many
questions as to the extent and nature of these powers which
call for judicial decision, and the importance of the issues
raised might seem to require the existence of some tribunal,
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independent of either federation or the several states, with
authority to pronounce finally upon them. This considera-
tion applies particularly to Canada where the provinces are
specially jealous of their independence and privileges. It
is shown, in the case of Quebec, by the presumption of
French-Canadian Law in favour of the *‘sacred right to
appeal.” 1 It is not so applicable to Australia, where, as
we have seen, no appeal is allowed to the Judicial Committee
on any question as to the limit ¢#der se of the constitutional
powers of the Commonwealth and any state or states or
of any two or more states, except by leave of the High
Court. This does not of course cover the whole field of
constitutional matters 2 but it seems evidence of a tendency
to consider the authority of the Commonwealth as of greater
importance than that of the states. Once again this does
not of course apply to South Africa or the Irish Free State
where no similar balance of powers exists.

§ 32. DOMINION SENTIMENT AGAINST APPEALS TO THE
Jupiciar COMMITTEE

The national sentiment on the subject is more difficult
to gauge with any accuracy save from expressions of
Ministers of State or from legislation. TIrom such indica-
tions, it is at Ieast certain that none of the Dominions,
except perhaps New Zealand, is perfectly satisfied with the
position. While, undoubtedly, South Africa and the Irish
Free State are most opposed to the existence of the appeal,
neither Australia nor Canada is greatly in favour of it. So
far, therefore, as this distinction has any reality it is a matter
of the degree of tolerance in each Dominion. Viscount
Haldane, who apparently gave a great deal of thought to
this matter, commenting on the growth of the Empire, and
he must also have meant the evolution of the Common-
wealth, for he went on to refer to the Dominions, emphasised
the fact that this very growth has led to the very substantial
restriction of the exercise of the prerogative hy the Sovereign
on the advice of the Judicial Committee, indicated so clearly

1 Mayor of Moniveal v. Brown and Another {1877}, 2 App. Cas. at p. 184,
% See Latham, Adusiralia and the British Commonwealth, p. 114.



RIGHTS OF THE DOMINIONS 4T

in M'Kenna v Hull, where it was laid down that if 15
obviously proper for the Dommiops more and more to
dispose of their own cases in civil matters, but particularly
in criminal matters m which appeals would only be allowed
in most exceptional circumstances 1t is clear that the
Domunions do differ to a certain extent in this matter.
Leave to appeal from India 15 more freely given than else-
where, “ but the genesis for that is the requirements of
India, and the desire of the people of Indwa’’; further,
whatever be the future of India, her status is at present
different from that of the Dommions. In South Africa
the general sense of that Dommion has caused the Judicral
Commuttee to restrict the cases in which leave to appeal 1s
given. Thus it was mtended by the Judicial Commuttee
that the principle of more and more or less and less as the
Dominions please, the principle of autonomy, should be
applied on this question of exercising the discretion as to
granting leave to appeal It is within the Sovereign’s
power, but the Sovereign looking at the matter exercises
this discretion ?

1his question is complcated in the non-unitary Domimons
by the possible existence of divergent views between the
federal and the state authorities, and agam, i 15 not clear
whether 1t 15 the wishes of the Government or of the people
as a whole, which do not necessarily coincide, which are
to be locked to. One objective test which has been appled
1s whether the provisions of the particular constitution
indicate an mtention, so far as possible, of making the highest
court of the Dominion final , 2 and this applies particu-
larly to Austraha, South Africa and the Insh Free State
But techmical pomnts will not apparently be relied on by
the Judicial Commuttee, though when made they must be
given such legal effect as they have  Their express principle
15 to admit the {reedom of the Dominion in this matter,
so that even an irregularly expressed wish will be taken
as an intimation if made by an authoritative person or body.

1 Hull v M'FKenna (1927), IR at pp 404, 405
* Whattaker v Durban Corporation, 9o L ] (PC) 119, 124 LT 104,
36 TLR 784 PC
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The wish of the Canadian Legislature was referred to by
Viscount Haldane when he mentioned that on the occasion
when Canada passed an Act! attempting to cut off the
appeal to the Sovereign in Council altogether, but failed to
do so owing to the absence of sufficiently apt words, the
Judicial Committee accepting that indication greatly re-
stricted the granting of leave to appeal in Canadian cases.
Without a Ministerial or legislative indication of the national
will, views may differ considerably as to the actual wish of
any Dominion on the matter. Thus, if one turns to the
pages of Professor Keith's latest work, one gathers the
impression that the Irish Free State represents a very black
sheep in the midst of a flock of Dominions more or less
attached to the appeal to the Privy Council, and he reaches
the conclusion that ** the retention of the appeal, thercfore,
rests in effect on the ground that in the Dominions, as a
whole, there is no clear demand for its abolition.” * A
comparison with the pages of Mr. Duncan Hall’'s work on
the British Commonwealth of Nations conveys a very
different impression and he states that “ in the last genera-
tion or so fceling has steadily hardened against the idea of
appeals from the Dominions being dealt with by an external
court.” ¥ While Mr. Stokes more recently expressed the
view that ‘‘ several of the Dominions have shown unmistak-
ably that they wish to reduce its power over their affairs
to the absolute minimum.” ¢ The facts are strongly in
favour of the latter view, but it is difficult to conceive of
any court. however impartial, realising the full force of the
feeling against its intervention.

§ 33. TeHE CONFLICT BETWEEN THE IDOMINIONS AND
THE JupiciaL CoMMITIEE

It is unfortunate that the principles laid down cannot,
as the matter stands, always be consistently applied, though

1 Nodan v. The King (1926), A C. 482.

® Keirth, Sovereignty of the British Donunions, p. 262 see generally pp.
254, 262,

® Duncan Hall, British Commonwealith of Nations, p. 265.

i In New Imperigi Ideals, at p. B6.
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this is sometimes due to the gulf between judicial and
executive action. The Canadian example already mentioned
is in point., In the year 1926, the Imperial Conference
declared that

“it was no part of the policy of His Majesty’s Government in
Great Britain that questions affecting judicial appeals should
be determined otherwise than in accordance with the wishes of
the part of the Empire primarily affected.”

In that very year, when the Canadian case mentioned
came before the Judicial Committee of the Privy Council,
they were obliged to hold invalid on technical grounds the
legislative enactment by Canada, already referred to,
designed to prevent the King in Council from giving effective
leave to appeal from an order of a Canadian Court in a
criminal case, the technical ground being the absence from
the Statute of expressions adequate to restrict the pre-
rogative under the legal rules of construction. It is right
to add, however, as already mentioned, that the Judicial
Committee accepted it as an indication that Canada desired
to restrict such appeals, which is accordingly now the
practice of the Judicial Committee.

This pronouncement of the Imperial Conference, of course,
though indicating the attitude of the Dominion Delegates
to the matter and therefore of great weight, has the force
not of law but of a constitutional declaration. Tt actually
effects no change in the legal position and is, in itself, in-
capable of doing so. The Judicial Committee on the other
hand, although a committee of the Privy Council, is no
part of the executive government of Great Britain,! but
is an independent Court of Law which, however great be
its respect for the declarations of the 1926 Conference,
Cannot give effect to them until they are implemented by
actual enactment. This, no doubt a perfectly correct
decision legally, was wholly opposed to the constitutional
status, powers and wishes of Canada. Had the decision of
the matter fallen within the sphere of the executive branch

' * We are not ministers in any sense; we are a committee of Privy

Councillors who are acting in the capacity of judges,” per Viscount Haldane
n Hull y, M Kenna (1926), LR. at p. 403.
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of the Government it cannot be doubted that the wishes
of Canada, as expressed in her legislation, would have
prevailed. Professor Keith justly says the Privy Council
gave its decision * regretfully.”” Since the * pronouncement
could benefit no one and must arouse resentment at this
overriding of Dominion Sovereignty.”” 1 This instance
illustrates the lack of co-ordination between the executive
and the judicial branches of the government and the
difference in the principles applying in each branch.
Although, technically, the decision of the Judicial Committee
is In the form of advice tendered to the King, it is advice
tendered in a judicial capacity, upon only judicial matters,
and the rigid principles of law must be applied as in any
other court. Accordingly, it is quite possible for the advice
tendered by the Judicial Committee to conflict not only
with the wishes of a Dominion government but also with
those of the British Government.

The decision in Nadan v. The King, referred to above,
was in conflict with the principles of Dominion equality,
including the complete legislative Sovereignty of the Cana-
dian Parliament assented to by the British Government.
Presumably, therefore, it was opposed to the wishes of the
British Government. A later case concerned with the rate
of pension payable under the Treaty of 1921 to Irish Civil
Servants who retired in consequence of the change of
government effected by it, showed a sharp conflict between
the decision of the Judicial Committee and the views of
both, the Bogich and Irigh Governmends, Tie decigion?
both originally and on further consideration, reversed that
of the Supreme Court of the Irish Iree State which both
governments stated to be in accordance with their intention
at the time of signing the Treaty. In that case the decision
of the Judicial Committee was not followed by either
government as it did not accord with their Treaty intentions.
While this case supports the argument, if any be needed
as to the legal principle upon which the Judicial Committee

1 Sovereignty of the Britisk Dominions, p. 256.

2 Wige & Cochrane v. Attorney-General of the Ivish Free State (102%),
LR. 285; in yve Compensation to Civil Servanis under Article 1o of the
Treaty (192q9), LR. 44.
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works, it does not teuch the point as to the wishes of the
Doeminions.

Sufficient has been written here to indicate that there is
a tendency in the Dominions against allowing the Judicial
Committee to interfere with the sovereignty of their legis-
lature and Courts ; that one of the principles of the Judicial
Committee is that it becomes with the Dominions more
and more or less and less as they please; and that the
Judicial Committee is not always able, as in the Nadan
case and the Wigg—Cochrane case, for various reasons to
follow that principle. Does not this indicate a danger that
the continuance of appeals to the Judicial Committee may
tend to negative the inter-Dominion co-operation which is
being sought in this and other phases of Commonwealth
development ? The Dominions claim and have complete
sovereignty and the extent of the danger of Commonwealth
discord is to be measured by the extent to which the Judicial
Committee infringes that sovereignty. How far it does so
will be our next enquiry.
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§ 34. PREROGATIVES AND DOMINION SOVEREIGNTY

IT has been pointed out already that complete autonomy
involves the exercise of all sovereign rights, legislative,
executive and judicial, by a Dominion. In each of the
Dominions such prerogatives as survive must, unless there
be a diminution of sovereignty, be exercised by the Dominion
itself, The prerogative of mercy is at present exercised by
each Dominion and it is difficult to see why the prerogative
of justice should not be exercised in the same way by each
Dominion through the machinery of its Supreme Court.

It would be appropriate to consider here why and how
and the extent to which the exercise of the Royal prerogative
on the advice of the Judicial Committee of the Privy Council
is an infringement of Dominion Sovereignty.

§ 35. THE PRINCIPLE OF PARLIAMENTARY SOVEREIGNTY

The principle of Parliamentary Sovereignty was defined
by Professor Dicey so far back as 1885 and confirmed by
him in 1927 as meaning
“ neither more nor less than this, namely, that Parhament has

the right to make or unmake any law whatever ; and further,
that no person or body is recogmsed by the law of England as

46
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having the right to override or set aside the legislation of Parlia-
ment, and further, that this right or power extends to every
part of the King’s Dominions.” !

Presumably under the doctrine of equality of status laid
down by the Imperial Conference, 1926,2 this would mean
that no person or body (e.g. the Privy Council) would have
a right to override or set aside the legislation of any Dominion
Parliament. This is emphasised by the terms in which
the Imperial Parliament by legislation declared that all
powers of government and all legislative, executive and
judicial authority are derived from and should be exercised
by the people of the Dominion concerned ; ? and as the
learned Lord Dunedin has pointed out:

“ Inasmuch as the Crown is a party to every Act of Parliament
it is logical enough to consider that when the Act deals with
something which before the Act could be effected by the preroga-
tive, and specially empowers the Crown to do the same thing,
but subject to conditions, the Crown assents to that, and by that
Act, to the prerogative being curtailed.” ¢

Notwithstanding this, there is some difference amongst
constitutional thinkers not on the question as to what
sovereignty means, but whether the Dominion Sovereignty
has been infringed by the exercise of the prerogative of
justice on the advice of the Judicial Committee instead of
completely by the Courts of the respective Dominions. It
is, therefore, important carefully to consider their opinions
in relation to the Constitutions of the various Dominions
and also the opinions of the several Dominions themselves
in this respect, as evidenced by their legislation and
otherwise.

! The Law of the Constitution, p. xviii. By the Commonwealth Act,
63 ana 64 Vie.'c. 12, the Impedal Parliament gave the Parhament of the
Australan Commonwealth power to modify the Commonwealth Act, and
the Ymperial Parhament under The National Insurance Act, 1911, gave
Power to the Insnrance Commissigners and to the Board of Trade to
modify the Insurance Act.

:Cmd. 2768,

. 4 )V-:da The Irish Free State Constitution Act, 1922, Sess. 2 {13 Geo. V,
. I).

& Pey Lord Duredin in Attorney-General v. De Keyser's Royal Hotel Lid.

(1920), A C,, p. 526.
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§36 DoMINION SOVEREIGNTY IS INFRINGED

Professor Berriedale Keith takes the view, which 1t 15 here
submitted 1s correct, that * the subrmission of the judgments
of Dominion Courts to the revision of the Privy Council 1s
unquestionably a distinct dimmution of Dommion sove-
reignty 1 On the other hand, Dr Nathan states ? that

“ the continued existencc of appeals to the Judicial Commuttee
. . . docs not affect the mdependent status of the Domunions,
any more than the status of any international state 15 affected
by the Permanent Court of International Justice at the Hague.
The final appeal to the Judicial Committee 1s not a mark of the
soverelgnty of the Crown, but a matter of convenience i that
there should be a final court of resort for the members af the
British Commonwealth. The sovereignty of the Crown as the
dispenser of justice, would still be exercised if the final judgment
on appeal were given 1n the particular Domiion 1n which the
case arose,”

The attitude of Dr Nathan here seems, with respect to
so distinguished a scholar, to be unsound masmuch as the
history of the Judicial Committee shows clearly that it 1s
based on the Royal prerogative and 1s therefore m his words
“a mark of the sovereignty of the Crown,”” while as will
be submutted later the facts show that, whatever can be said
for some Commonwealth tribunal, the Judicial Commuzttee
is anything but “ a matter of convenience "’ to litigants. To
say, as Dr Nathan does, that the  appeal to the Judicial
Commuttee 15 not a mark of sovereignty,’”’ seems inconsistent
with his next point, that ** the sovereignty of the Crown . . .
would still be exercised 1if the final judgment on appeal were
given 1 a particular Dominion ” It is exercised mn a
particular Dominion, Great Britain, which 1t must not be
overlooked is equal in status with the other Domimons, but
that is not the point. Geography counts in the matter for
lIittle more than convenmence The point 15 that to exercise
the Royal preregative in such a manner as to override or set
aside the legislation of a Parhament which is autonomous
1s to infringe the sovereignty of that parliament.

! Soverergnty of the Brifish Domumions, p 225
2 In Empire Governmeni pp oI, 92
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§37. A ComMONWEALTH COUrT 15 NoOT AN
INFRINGEMENT

When Dr. Nathan expresses the view that it would be
a convenience “‘ that there should be 3 final court of resort
for the members of the British Commoeonwealth,”” he touches
on topics different from those of ““sovereignty '’ and the
particular court of the Judicial Committee which were the
topics in question. It may, however, be said at once that
the idea of a commeon final court of appeal for the whole
Commonwealth is quite compatible with the full sovereignty
of each member-state, but such a court, like that at the
Hagme, swhich Dr. Nathan mentions yould be distinguished
by characteristics other than those of the Judicial Committee.
Such a truly Commeonwealth court would admit the sove-
reignty of all the states entitled to have recourse to it and
their absolute legal equality of status:; and would be
constituted by agreement between all those states which
not only would take equal shares in the appointment or
election of its judges and settlement of jts procedure, practice
and place of sitting, but also would make provision for
asking the court for advisory opinions, the determination
of special issues, the arbitral settlement of certain disputes,
in addition to litigation, and such other matters as would
enhance the usefulness of such a trihypal,

The sound opinion seems to he, to return to the
germane question, that the exercise, gn the advice of the
Judicial Committee, of the Royal Prerogative to hear and
determine Dominion appeals is an infringement of Dominion
Sovereignty.

§ 38. Tur PRESENT INFRINGEMENT 1S5 THEORETICAL

It may, perhaps, be argued that sych an infringement is
purely theoretical on two grounds. The first is, that by
reason of their autonomy all the Dominjons possess sufficient
powers, at present, to regulate or discourage such appeals
in accordance with their actual wishes, whether this be done
directly or indirectly ; that this is true is merely another
way of saying that, as the matter stands, an undesirable

N.S. E
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and unnecessary controversy is possible upon the subject
between the Judicial Committee and a Dominion, as will
be indicated by a concrete and recent example in its proper
place.r The second is, the constitutional position itself,
which has already been stated. The *“ wishes of the part
of the Empire primarily affected ”” 2 was recognised as the
governing consideration, except that where proposed changes
affected other parts prior consultation and discussion was
desirable. The statement that it was no part of the
policy of His Majesty’s Government in Great Britain " that
the question should be determined otherwise than in accord-
ance with these wishes is a sufficient guarantee not only
of the non-opposition of the Government, but also of its
effective assistance so far as is necessary, and on request,
to effect proposed changes. The fundamental declaration
of equality involves this right of the Dominions to regulate
the question according to their own desires, but no legisiative
reforms have been enacted to convert this pious aspiration
into a legal right for the protection of the Dominions, The
complexity, however, of the matter, and its possible
reactions, not only on the Commonwealth but also on the
Empire, raise issues which were, with a result which will
be considered in a later chapter,? discussed at the Imperial
Conference of 1930 with a view to settling a plan for some
amended or substituted tribunal more applicable to the
needs of the Commonwealth in its present state of develop-
ment. In the absence of such a scientific method of dealing
with the problem ‘‘ it seems. however.” in the words of
Professor Keith,

*“ that if the pressure continues the appeal must be renounced
formally as it probably has been in practice, It is clearly
inconsistent with autonomy, if that is pressed to its logical con-
clusion, and, while the other Dominions may not deem it wise or
desirable thus to stress the point, they cannot be held to fetter
the actio4n of a Dominion that entertains a strong dislike to the
Court.”

! Chapter VII post.

2 Cmd. 2768.

2 Chapters IX and X posi.

* Soveveignty of the British Dominions, p. 262.
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§39 It 1s MoRE, As THE DoMINIONS DO NOT CONTROL IT

There are at least three aspects in which the hearing of
Dominion Appeals by the Judicial Commttee, as at present
constituted, 1s more than a merely theoretical mfringement
of the sovereignty of the Domimons

Farst, the Judicial Committee is constituted and regulated
entirely by one only of the Dominions over which the others
have no control, though they are sometimes represented on
it, 1t was created and has been amended and 1s governed
by Acts of the British Parliament Dr. Nathan says,

* the reason for tlus, however, 15 purely istorical, and this fact
no more mterferes with self government 1 the Domuinions than
does the fact that the succession to the Crown, which 1s the head
of each Dominion, 15 regulated by an Act of the Impenial Parha-
ment.” !

This is undoubtedly true, as regards its present constitution,
but does he overlook the fact that the Parhament which
created 1t would undoubtedly have the power to alter its
constitution ? 2 and would he suggest that the existence of
a court of appeal for the Dominions, which not only was
created before their autonomy was admitted, but also the
constitution of which might be altered independently of
their will, is not a derogation from their sovereignty ?
Having regard to the declarations of the Imperial Conferences,
it 18, of course, unlikely that any such change would be
effected without the consent of the Domunions, but 1t 1s
significant that these declarations have never since been
implemented and they consequently afford no legal protec-
tion to the Dommions It 1s further interestimng to observe
that the very analogy used by Dr Nathan is deprived of
1ts usefulness by the recommendation of the Imperial
Conference, 1930,?

“ that any altcration in the law touching the Succession to the
Throne or the Royal Style and Titles shall hereafter requre the

! Empire Governinent, p 56

2 Except, perhaps in the case of the Irish Free State, where the
obhgations of the Treaty of 1921, so far as 1t can be held to have provided
for an appeal hmut the action of the British Government 1n the absence
of consent of the Inish Free State

*Cmd 3717, p 21
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assent as well of the Paritaments of all Dominions as of the
Parliament of the United Kingdom.”
This indeed makes more striking the absence of any adequate
measure upon the subject of a final and supreme tribunal
and suggests the appropriateness of some convention applic-
able to the constitution of the Judicial Committee, so far
as it may continue to be a court of appeal for the Dominions.
Nothing is said here as to the theoretical power of the
British Parliament to alter the jurisdiction and authority
of the Judicial Committee in relation to the Dominions
because these matters are already covered by the constitu-
tional convention that “ legislation by the Parliament at
Westminster applying to a Dominion would only be passed
with the consent of the Dominion concerned.” * It may,
however, be objected that, for full sovereignty, a Dominion
should have the exclusive regulation of its final court of
appeal and not merely an equal voice with the other members
of the Commonwealth, but this ignores the fact that the
court is contemplated as a Commeonwealth Court and not
solely as the final court of appeal for each individual
Dominion. Clearly if the court is to be, in any real sense,
a Commonwealth Court, it must be commonly controlled,
as in Dr, Nathan’s example of the Permanent Court of
International Law at the Hague.

§ 40. IT 1s Not COMMON TO ALL THE DOMINIONS

Secondly, the present Judicial Committee is, in one sense,
not sofficientty a common conit; W another sese, it s,
perhaps, too common. Assuming as we have been doing,
that a common court is desirable, the existing court is not
the common court of the British Commonwealth. Except
in matters of prize law, where the Judicial Committee has
jurisdiction, appeals from the higher Courts of England,
Scotland, Wales and Northern Ireland lie not to the Judicial
Committee but to the House of Lords, as they did from
the whole of Treland before the Treaty.? These two final
courts, although largely identical in personnel, are distinct

1 Cmd. 2768, of 1926, p. 18.
% See discussion on this in Chapter IX post.
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in jurisdiction and procedure. This anomaly, due to
historical reasons, was noted at the Imperial Conference
of 1911 and it was proposed by Mr. William Hughes, the
Prime Minister of Australia, to combine the two tribunals
into one Imperial Court of Appeal with the addition of
two law Lords to the existing number. He hoped thus to
procure uniformity in procedure and to provide a more
effective symbol of unity than the existing dual system,
in which he considered the Judicial Committee was inferior
to the House of Lords. The proposal, however, met with
little enthusiasm from either the Dominion representatives
or those of the Home Government and was not adopted.!
The matter was again taken up at the Imperial War Con-
ference of 1918 which in vain called upon the several
governments to give prompt consideration to the question
of creating a single Imperial Court of Appeal.? Again, at
the Imperial Conference of 1926 3 the matter was raised but
nothing effective was done beyond the declarations appearing
elsewhere in this work until the Conference of 1930,* when
the Tribunal, discussed in Chapter VIII, was suggested.
In the Dominions the tendency is rather towards complete
abolition of the present appeal than the creation of a common
court, ““ while,” it has been said, “ the legal profession of
the United Kingdom is too conservative to contemplate with
equanimity the disappearance of the present system under
which the House of Lords is the final Court of Appeal,” ®
for Great Britain. The principle of equality would seem
to demand that a common court should hear appeals from
Great Britain as well as from the Dominions, that is, from
all the members of the Commonwealth who are equal in
status and not only from some. It is also desirable for the
same reason that the jurisdiction of the common court
should, in strict theory, be confined to appeals from the
courts of members of the Commonwealth only and not also
from those of portions of the British Empire outside the

! See Proceedings of Imperial Conference, 1011, pD. 134 ef seq.
¥ Proceedings, 1918, 3 Cmd. 2768 ; see also § 10 ante.
"Cmd. 3717; see also § 106 post,

 Keith, The Sovereigniy of the British Dominions, p. 259,
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Commonwealth. This, however, seems more a matter of
dignity than status, and is trivial except in so far as the
creation of a court for appeals from the latter portions of
the Empire would leave the common court free to devote
itself exclusively to appeals from courts in the Common-
wealth, a not unimportant consideration, if the new court
were found to be an attractive tribunal for the determination
of controversies from the whole Commonwealth.

§ 41. It INTERFERES wITH DOMINION Laws

The third aspect in which the functioning of the Judicial
Committee is a diminution of Dominion Sovereignty arises
from its interference with the powers of the Dominions to
regulate its jurisdiction in so far as it runs in their territories,
In this sphere, the principle of full autonomy involves that
each Dominion, and not some extra-Dominion tribunal such
as the Judicial Committee, should have power to regulate
by legislation, the matters in which an appeal lies and
which would be affected by such an appeal in or from
Dominion Courts, either as of right or by special leave.
Here, however, there is no uniformity ameng the Dominions,
and the matter cannot be considered apart from the pro-
posed recognition of the legislative powers of the Dominions.!
It has thus both a present and a future aspect.

§ 42. CANADA

In the case of Canada it is doubtful whether the Parliament
of this Dominion has power to restrict the matters in which
leave to appeal may be given. Canada has only limited
powers to amend her Constitution, but the matter would
appear to be independent of Constitution amendment. The
Constitution provides, by scction 101, that the Parliament
of Canada may, notwithstanding anything in the Act, from
time to time provide for the constitution, maintenance and
organisation of a general court of appeal for Canada, and
for the establishment of additional courts for the better

! Cf. Report of the Conference of 1929 on the Operation of Domunion
Legislation (Cmd. 3479), and Report of Impenal Conference, 1930 (Cmd.
3717).
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administration of the laws of Canada. It is not clear whether
this would include powers to regulate the jurisdiction of the
courts set up. The Criminal Code of Canada appeared, in
one section,! to prevent the Judicial Committee from giving
effective leave to appeal against an order of a Canadian
Court in a criminal case, but it has been held that, if and
so far as it was intended to do so, it is invalid.2 The decision
turned upon the view of the Judicial Committee that the
legislative authority of the Parliament of Canada as to
criminal law procedure, under section g1 of the Constitution,
is confined to action to be taken in Canada, but it was
also laid down that enactment annulling the Royal pre-
rogative to grant special leave to appeal would be
inconsistent with the Judicial Committee Acts and therefore
would be invalid under the Colonial Laws Validity Act.
Professor Keith, perhaps correctly, says that the result of
this decision is that " the right of the Privy Council to
hear appeals from Canada is wholly unfettered’ %; it
certainly seems to contradict the implication of the passage
already quoted from Viscount Haldane that Canada could
restrict appeals by “ sufficiently precise words assented to
by the Sovereign.” ¢

§ 43. NEw ZEALAND

New Zealand, however, does not appear to have any
powers to restrict appeals from her Supreme Court to the
Judicial Committee of the Privy Council.

§ 44. AUSTRALIA AND SOUTH AFRICA

In both Australia and South Africa the legislature has
power under the Constitution to limit the matters in which
leave to appcal to the Judicial Committee may be asked,
except as regards Scuth Africa in the case of judgments
given under Colonial Courts of Admiralty Act, 189o.> Thus,

! Criminal Code (R.S. Can., 1906, ¢ 146, s 1025).

2 Nadan v. The King (1926}, A C. 482,

? Sovereignty of the Briiish Domumions, p. 256.

4 See § 32 ante; Nadan v. The King (1920), A C, 482.

* Commonwealth of Australia Constitution Act, 1900, 3. 74; South
Africa Act 1909, s 1086,
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with the exception noted, the Parliaments in both these
Dominions possess full power to restrict the exercise of the
prerogative by the Judicial Committee to any required
extent. The exercise of the power is in each case subject
to reservation ! of the proposed enactment for the significa-
tion of the King’s pleasure, but this provision, in view of the
declared constitutional principles and practice, does not
now cause any difficulty. In Australia, however, the amend-
ment of the Constitution involves the troublesome require-
ment of a popular vote in which a majority both of the
electors voting in each State and of all the electors voting
must be obtained. Appeal as of right does not, of course,
exist in South Africa, and in Australia it applies only to
judgments, in certain matters, of the State Courts. The
regulation and restriction of these matters are possibly
within the power of the Parliament of Australia, but the
position is uncertain, and it is clearly a matter in which
the States would both require and insist on an equal voice.?

§ 45. THE IRISH FREE STATE

The Irish Free State occupies an intermediate position
in the matter. The only appeal from that Dominion to the
Judicial Committee is that by special leave in so far as it
has been preserved, or perhaps conferred,® by Article 66
of the Constitution and the Oireachtas possesses full power
to amend the Constitution * within the terms of the
Scheduled Treaty.”” The question, therefore, of restricting
the matters in which leave to appeal may be asked or of
abolishing the appeal altogether, depends not upon any
restriction of the powers of the Oireachtas, but upon whether
the Treaty provided for the existence of any appeal. If it
did, the appeal must continue to exist or be altered or
abolished by the agreement of both parties to the Treaty ;
no change can be effected by either party alone. Mr. Blythe,
the Irish Free State Minister for Finance, has declared that

1 As to the proposed restrictions on the power of reservation, see Chapter
IX post.

2 See Latham, Ausiralia and the British Commonwealih, p. 33.

3 See § 30 anle.



INFRINGEMENTS OF SOVEREIGNTY 57

the proviso in the Constitution providing for appeals to
the Judicial Committee would have been deleted long ago
had the government any certainty that the matter would
have been thereby disposed of, since the matter had its
roots in the Treaty of 1g21.? Even the most ardent
Imperialist could not for a moment maintain that there
was any express provision in the Treaty on the matter.
Professor Keith asserts that because ‘' the right to appeal
is an essential feature of the Canadian Constitution’” it
is, therefore, “ implied in the Free State Constitution.’” 2
This is, obviously, inaccurate in two respects: first,
there is no right to appeal in the Irish I‘ree State, but only
a right to petition for special leave to appeal, which may
not be granted ; and secondly, this latter right is not an
implied right but is actuwally expressed as a saving clause
in the Irish Free State Constitution, that

“ nothing in this constitution shall impair the right of any person
to petition His Majesty for special leave to appeal from the
Supreme Court to his Majesty in Council or the right of his
Majesty to grant such leave " ;

nowhere in the Treaty or the Constitution is the right
granted expressly which is here preserved. This leads
directly to the substance of Professor Keith's point. It is
that the prervogative right of the King in Council to grant
leave to appeal from decisions of Irish Free State Courts
is implied in the Treaty. This view is, of course, based on
the provision of Article z of the Treaty that subject to later
provisions therein,

“ the position of the Irish Free State in relation to the Imperial

Parliament and Government and otherwise shall be that of the

Dominion of Canada, and the law practice and constitutional

usage governing the relationship of the Crown or the representa-

tive of the Crown and of the Imperial Parliament, to the Dominion

gf Canada shall govern their relationship to the Irish Free
tate.”

This is the only provision on which the * right to appeal *’
could be implied, and seemingly only by force of whatever

1 Dail proceedings, Nov. 1921.
® Sovereignty of the British Dominions, p. 211.
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<

meaning the words “ and otherwise "’ may have, since the
provision as to the Crown and its representative clearly
refers only to the executive branch of the Government and
not te the judicial, and we have seen that the proceedings
of the Judicial Committee are a wholly judicial matter.t
It is, certainly, a sufficiently important matter to have
merited more precise and express provision and to adopt
the words a distinguished judge used in another connection

it is not reasonable to suppose that the British Parliament
ever intended so important an end to be attained by indirect
and circuitous methods. In such an important matter direct
authority weuld be given or none at all, and none is directly
given.” 2

The Judicial Committee has, however, endorsed Professor
Keith's view of the implications of Article 2 of the Treaty 3 ;
although the case of Hull v. M’ Kenna is cited on the same
page no reference is made to the pronouncement, already
quoted, there made by Visccunt Haldane as to the peculiar
status of the Irish Free State and its analogy to South
Africa, rather than Canada, * from the point of view of jus-
tice.” ¢

It seems clear, therefore, that the sovereignty of
the Dominions is infringed by the exercise of the Royal
prerogative to override or set aside the decisions of their
Supreme Courts by means of the Judicial Committee of
the Privy Council, a tribunal which the Dominions neither
created nor now regulate ; which is not common to them
all equally and over appeals to which they cannot in theory,
at least, exercise full control.

Dissatisfied with these infringements of their sovereignty,
some of the Dominions have taken steps by legislation,
over which they had full control, and otherwisc to preserve,
protect and control fully the administration of Justice within
their borders from interference by the Judicial Committee,
and this will be considered in the next chapter.

1 See Chapter ITI ante.

? Hodges, J., quoted in Webb v. Ouirim (1907), A.C. 81.

* Performing Right Society v. Bray Urban District Council (1g930), IL.R.

at p. 526.
4 See Hull v. M Henna (1926), LR, 4oz.



CHAPTER VI

LEGISLATIVE AND OTHER EFFORTS TO PRE-
SERVE DOMINION SOVEREIGNTY

(1} BY THE NON-UNITARY DOMINIONS

§ 46. TrESE EFFORTS TOOK VARIGUS ForMs. —§ 47. DIRECT AND INDIRECT
Errorts.—§ 48. CaNaDa —§ 49. AUSTRALIa.

§$ 46. TrEsg ErrorTs TOOK Various Forus

As the views of Dominion governments in the generation
or so preceding the year 1920 steadily hardened against
the idea of appeals from the Dominions being dealt with by
an external court,! legitimate efforts were made by the
Domiuions, particularly the unitary Dominions, to dis-
courage the bringing of such appeals, which were and
are tegarded as infringements of their sovereign mights to
“ dispose completely of " therr ‘' own judicial questions.” ®
Some of these efforts took the form of pronouncements by
Ministers of State, some took the form of statute, which in
effect limited or restricted such appeals, some took the form
of statute declaring that the true construction of the law
was that found by the Dominion Supreme Court, and two 3
at least took the form of a refusal to adopt the decision of
the Judicial Committee.

§ 47. Direct anp INDIRECT EFFORTS

The history of these efforts illustrates a point which must
not be overlooked in the interests of the peace of the
Commonwealth and which shows forcibly the anomalous

L Pey Duncan Hall in The Briiish Commonwealth of Nalions, p. 205.

2 Por Viscount Haldane mn Hull v. M'Kenne (1926}, LR. at p. 403,

¥ Baxter's Case (4 C.L.R 1087), in which the Australian High Court
Tefused to follow the Judicial Committee in Webb v. Oulrim (1907), A.C.
81, also Wigg & Cochrane v, Atlorney-General of the Ivish Free State (1927),
LR. 285, which the Insh Government refused to follow.

39
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position occupied by the Judicial Committee in the Common-
wealth scheme, however beneficial it may, formerly, have
been, and may continue now to be in the Empire as dis-
tinguished from the Commonwealth. It is that although
the powers of direct restriction on appeals to the Privy
Council are to some extent limited in the case of some of
the Dominions, in all the existing legislative powers are
sufficient, indirectly, to restrict or render ineffective such
appeals, This is a necessary consequence of the extensive,
and constitutionally exclusive, legislative powers of the
Dominions, and it is a regrettable anomaly that the retention
of an undesired court should have the effect of forcing a
Dominicn legislature to achieve its ends by indirect means,
The existence of the court is, therefore, dangerous in the
sense that it is capable of raising a conflict between the
legislature and the judiciary, in which the former can usually
win, but only after considerable friction and much mis-
understanding ; it can even cause a serious dispute, and
has in fact done so, between one Dominion Government
which supported the decision of its own Supreme Court
and another Dominion Government which supported the
finding of the Judicial Committee.!

It is convenient to continue the consideration of the
various Dominions in their order of seniority in the Common-
wealth, though it will probably be found that the latest
holds as pronounced a view and is just as active as any
of the others in supporting her own legal sovereignty against
the infringement just mentioned.

The two non-unitary Dominions come first.

§ 48. Cawapa

In Canada it is stated that ““ Quebec has no intention of
losing the valuable protection of the Judicial Committee
against any intoads on the integrity of her rights under the
federal Constitution.” 2 This provides the key to the

1 Wigg & Cochrane v. The Atloyney-Geneval of the Ivish Free State (1927),
I.R. 285. This controversy is discussed more fully at § 58 post.

% Keith, in Sovereignty of the Bvitish Dominions, p. 261. Its effect i
relation to minorities is considered in Chapter VIII, §§ 8o, 81.
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difference of opinion which exists in Canada as to the
continuance of such appeals arising from the rivalry of the
Provinces under the federal form of Government, How far
such inroads are likely and how far the Judicial Committee
affords protection against them which could not be got
from the Federal Supreme Court does not appear. This
may account for the inactivity of the Canadian legislature
as compared with other Dominion legislatures in the matter,
and it may well, and with reason, have induced Mr.
Mackenzie King “‘ to refrain from securing a resolution in
favour of the abolition of the appeal.” ! Notwithstanding
all this, Canada did make a serious aitempt to limit the right
of appeal to the Judicial Committee.

Canada has a fully equipped and efficient system for
administering justice. There is a Supreme Court of Canada
consisting of the Chief Justice and five judges, and it hears
appeals from all the Provincial Courts ; there is also a Court
of Exchequer with one judge. The Province of Ontario
has a Supreme Court consisting of the Court of Appeal
composed of the Chief Justice and five judges and High
Court. The Province of Quebec has the King's Bench with
a Chief Justice and five judges and a Superior Court and
Vice-Admiralty Court. In Nova Scotia, New Brunswick,
Prince Edward Island, British Columbia, Manitoba and
Newfoundland there are Supreme Courts and puisne judges.

One of the first legislative efforts in Canada to restrict
appeals to the Privy Council was in the year 1794, when the
Legislature of Lower Canada passed an Act 2 enacting that
the judgment of the Court of Appeal should be final in all
cases under £500 in value and the Judicial Committee gave
effect to it in Cuviliier v. Aylwin,® decidedin the year 1832,
by refusing to hear an appeal that was in contravention
of it, although there was no special saving in the Colonial
Act of the rights and prerogative of the Crown. The
relevant Imperial Statute declared that all laws passed by

> Keith, The Sovereignty of the Beitish Dowinions, p. 261,

® The Lower Canada Colonial Act {34 Geo. III, ¢. 6).

! 2 Knapp. 72; 3 State Toals, M.5., App. 1280; 1z ER 406 P.C.;
cf. ¢ Louis Marois, 15 Moa., P C. 18g.
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the legislature of a colony should be valid and binding
within the colony and directed that the Colonial Court of
Appeal should be subjected to such appeal as it was
previously to the passing of the Act and also to such further
and other provisions as might be made in that behalf by
any Act of the Colonial Legislature., This decision was
adversely commented on in later cases, where it was pointed
out that the Act of the Legislature of Lower Canada there
in question was expressly authorised by the British Act
of Parliament ! which empowered the Legislature of Lower
Canada to limit and define the right of appeal,? but
this does not affect its value as showing the tendency in
Canada at that time towards judicial autonomy.

A more important effort was that made in 1875 on the
passing of the Act?® establishing the Supreme Court of
Canada. By section 4% it enacted that the judgments of
the Supreme Court

“ shall in all cases be final and conclusive and no appeal shall be
brought from any judgment or order of the Supreme Court to any
Court of Appeal established by the Parliament of Great Britain
and Ireland by which appeals or petitions to her Majesty in
Council may be ordered to be heard saving any right which Her
Majesty may be graciously pleased to exercise by virtue of her
Royal prerogative.”

In 1877 the Judicial Committee considered this section
and held that the prerogative existed ; that it was left
untouched and preserved by that section, but they declined
to exercise it in the particular case.

Another effort in 18%5 was made by section go of the
Quebec Controverted Elections Act of that year which
enacted that the decisions of the Superior Court of Quebec
in an election petition “ shall not be susceptible of appeal,”
and in the year 1876 the Judicial Committee held that there

1 The Canada Act (31 Geo. 3, c. 31).

2 Cf. 5 Moo., pp. 204, 304 ; Boswell v. Kilborn, 12 Moo., P.C. 467 ; in re
Lowis Marois, 15 Moo., P.C. 180.

% The Supreme Court was established under the authority of the British
North America Act, 1867 (3o and 31 Vic. 3}, s. ToI, by the Supreme Court
of Judicature Act, 1875 (360 and 37 Vic. c. 66}, s. 47, re-enacted by Revised
Statutes of Canada, 1906, c. 139
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was no prerogative right in the Crown to review the j udgmer‘lt
of the Superior Court on an election petition, but that where
the prerogative of the Crown existed it cannot be taken away
except by express words,® This, doubtless, refers to the Act
of the Parliament of Canada 2 which enacts rules of interpre-
tation to be applied to all future legislation, when not incon-
sistent with the intent of the Act or context in these terms,
“no provision or epactment in any Act shall affect in any
manner or way whatsoever the rights of her Majesty, her heirs
or successors, unless it is expressly stated therein that her Majesty
shall be bound thereby.”

The Canadian Act ® passed in the year 1876, amending
the Canadian Insolvent Act, 1875, % enacted that *‘the
judgment of the Court,” ie. the Canadian Court of Appeal,
“ to which under this section the appeal can be made shall
be final,”” and in the year 1880, on it being submitted that
this took away the jurisdiction of the Judicial Committee to
entertain such an appeal, it was held that 5 this section was
valid as being within the competence of the Canadian
Parliament, but it infringed neither the powers given to
the Provincial legislatures by section g2 of the British
North America Act, 1867, nor the Royal prerogative to
allow appeals to the Judicial Committee as a matter of grace.

In 1906 the Criminal Code of Canada ¢ enacted
“* notwithstanding any Royal prerogative or anything contained
in the Interpretation Act or in the Supreme Court Act, no appeal
shall be brought in any criminal case from any judgment or order
of any court 1n Canada to any court of appcal or authority by

which in the United Kingdom appeals or petitions to His Majesty
in Council may be heard.”

In the year 1926 the Appellate Division of the Supreme

Court of Alberta by a majority gave leave in a criminal

case ’ to appeal to the Judicial Committee, and it was

submitted that this section operated to limit the Royal

prerogative to hear appeals in criminal cases. It was,

however, held that the section if and so far as it intended
Y Théberge v Laudry, 2 AC 102, 31 Vic. . 1, 5. 7 (33)-
240 Vic c. 41, 5. 28. 438 Vic. c. 16, 5 128,

® Cushing v. Dupuy, 5 AC 400 ¢ RS, Can, 1006, ¢, 140, 5. 1025.
4 puy > 5
? Nadan v. The King (1626), A.C. 482.
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to prevent the King in Council from giving effective leave
to appeal against an order of a Canadian Court in a criminal
case, was invalid; that the legislative authority of the
Parliament of Canada as to criminal law and procedure under
section 9T of the British North America Act, 1867, is confined
to action to be taken in Canada ; that an enactment annul-
ling the Royal prerogative to grant leave to appeal would
be inconsistent with the Judicial Committee Acts, 1833
and 1844, and therefore would be invalid under section
2z of the Colonial Laws Validity Act, 1865 ;' that the
Royal assent to the Criminal Code could not give validity
to an enactment which was veid by Imperial Statute and
that the exclusion of the prerogative could be accomplished
only by an Imperial Statutc. The principles governing
this matier were so clearly reviewed in this case that it is
desirable to quote the Lord Chancellor :

“ The practice of invoking the exercise of the Royal pre-
rogative by way of appeal from any court in His Majesty’s
Dominions has long obtained throughout the British Empire.
In its origin such an application may have been no more
than a petitory appeal to the Sovereign as the fountain of
justice for protection against an unjust administration of
the law ; but if so, the practice has long since ripened into
a privilege belonging to every subject of the King.

In the United Kingdom the appeal was made to the King
in Parliament, and was the foundation of the appellate
jurisdiction of the House of Lords; but in His Majesty’s
Domimions beyonud the seas the metliod of appeal to tie
King in Council has prevailed and is open to all the King's
subjects in those Dominions. The right extends (apart
from legislation) to judgments in criminal as well as in
civil cases; see Reg. v. Bertrand.® 1t has been recognised
and regulated in a series of statutes, of which it is sufficient
to mention two—namely the Judicial Committee Act, 1833,3
and the Judicial Committee Act, 1844.* The Acl of 1833

1 Cf. the suggestions as to the Colonial Laws Validity Act contained in
the Report of the Imperial Conference, 1930, and referred to more parti-
cularly at § 105 post, % Heg. v. Bertvand, L.R. 1 P.C. 520.

33 and 4 Will. IV, c. 4I1. 47 and 8§ Vic. c. 69.
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recites that ‘ from the decisions of various courts of judi-
cature in the Tast Indies and in the Plantations, Colonies
and other Dominions of his Majesty abroad, an appeal
lies to his Majesty in Council,” and proceeds to regulate
the manner of such appeal; and the Act of 1844, after
reciting that

“the Judicial Committee acting under the authority of the said
Acts (the Act of 1833 and an amending Act) hath been found to
answer well the purposes for which 1t was so established by
Parliament, but it is found necessary to improve its proceedings
in some respects for the better dispatch of business and expedient
also to extend its jurisdiction and powers,’

enacts (ins. I that it shall be competent to her Majesty by
gencral or special Order in Council to * provide for the admis-
sion of any appeal or appeals to her Majesty in Council from
any judgments, sentences, decrees or orders of any court of
justice within any British Colony or Possession abroad.’
These Acts, and other later statutes by which the constitu-
tion of the Judicial Committee has from time to time been
amended, give legislative sanction to the jurisdiction which
had previously existed.

Under what authority, then, can a right so established and
confirmed be abrogated by the Parliament of Canada ? The
British North America Act, by section g1, empowered the
Dominion Parliament to make laws for the peace, order and
good government of Canada in relation to matters not
coming wilthin the classes of subjects by that Act assigned
exclusively to the Legislatures of the Provinces; and in
particular it gave to the Canadian Parliament exclusive
legislative authority in respect of ‘ the criminal law, except
the constitution of Courts of criminal jurisdiction, but
including the procedure in criminal matters.” But however
widely these powers are construed they are confined to action
to be taken in the Dominion ; and they do not appear to
their Lordships to authorise the Dominion Parliament to
annul the prerogative right of the King in Council to grant
special leave to appeal. Further, by section 2 of the Colonial

Laws Validity Act, 1865, it is enacted that
N.S. F
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“any Colonial Taw which is or shall be in any respect repugnant
to the provisions of any Act of Parliament cxtending to the
Colony to which such law may relate, or repngnant to any order
or regulation made under the authority of such Act of Parbament
or having in the Colony the force and eftect of such Act, shall
be read subject to such Act, order or regulation, and shall to the
extent of such repugnancy but not otherwise, be and remain
absolutely void, and inoperative.’

In their Lordships’ opinion section 10z5 of the Canadian
Criminal Code, if and so far as it is intended to prevent the
Sovereign in Council from giving effective leave fo appeal
against an order of a Canadian Court, is repugnant to the
Acts of 1833 and 1844 which have been cited, and is therefore
void and inoperative by virtue of the Act of 1865. It is
true that the Code has received the Royal assent, but that
assent cannot give validity to an enactment which is void
by Imperial statute. If the prerogative is to be excluded,
this must be accomplished by an Imperial Statute ; and in
fact the modifications which were deemed necessary in
respect of Australia and South Africa were effected in that
way ; see Commonwealth of Australia Act, 1900, 5. 74, and
Union of South Africa Act, 1909, s. 106.”1 In this connec-
tion Viscount Haldane pointed out that although the Act
failed as intended to abolish such appeals to the Sovereign
in Council altogether for the technical reason that it was
not couched in sufficiently precise language to restrict the
prerogative, it would be accepted as an indication that
Canada wished the granting of leave to appeal to be very
restricted and accordingly the Judicial Committee restrict
such leave as they would in a unitary state.>2 In another
case he, however, said it would be improper in the absence
of clear and unmistakable language to construe section gz
of the British North America Act ““as permitting the
abrogation of any power which the Crown possesses through
a person representing it.’” 8

Mr. Ewart points out 4 that the Province of Quebec, in

1 Per Cave, L.C., in Nudawn v The King (1926), AC at 491,

2 Hull v. M’Kenna (1926), LR at 407.

3 Im ve Imtiative and Referendum Act (1919), AC 035, at 943.
4 The Independence Pgpers, Vol. 2, No. 2z, p. 110.



PRESERVATION OF SOVEREIGNTY 67

1914, reversed a judgment of the Judicial Committee ! and
that the decision in the case of The Bonanza Geld Mining Co.
v. The King,® being deemed erroneous, had been put right
by statute in several of the Canadian Provinces.

While the foregoing does not pretend to be a complete
survey of Canada’s legislative steps in this direction, it
indicates a tendency to restrict appeals, although indeed
such appeals are a little more frequent from Canadian
Courts ® than from the other Dominions because the com-
plexities of her federal system of government are continually
creating new problems for solution. The tendency of recent
years, as was expressed by Sir Robert Bruce at the Imperial
War Conference of 1918, ““ has been to restrict appeals’’
and “ there is a certain body of opinion in the Dominion
which favours its abolition.” ¢

§ 45. AUSTRALIA

In Australia a somewhat stronger line in favour of restric-
tion has been taken than in Canada. As noted by the
Attorney-General of that Commonwealth the question was
a subject of vigorous controversy at the time of the
enactment of the Commonwealth Constitution and it has
since caused many contests in the Courts, but public interest
has died down in proportion, no doubt, as judicial supremacy
in Australia became more assured.

‘“If, however, it were proposed to alter the Constitution,
differences of opinion would quickly be manifested. It is not
given to many in the commumty to understand what is the
effect of the existing provisions in the Constitution on this
subject, but there is no doubt that any attack on these provisions
would be strongly resisted.” ®

The framers of the draft of the Australian Constitution
sought to exclude the appeal to the Judicial Committee

I Cf. Professor Berriedale Keith in Responsible Government in the
Dominions, 11 at p 1091.

21916, 1 AC. 566

? Corbett and Smuth, Canada and World Politics, at p. 35.

* Corbett and Srmuth, Canada and World Poltties, at D. 34.

®*Hon. J G. Latham, K C, Australiz and the British Commonwealih,
atp. 113 ; see also Quick and Farren on Constifution of the Commonweailh,
PP- 748 et seq.
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altogether, but the representations of the Imperial Govern-
ment prevailed to secure the insertion of a compromise
provision by which constitutional questions were reserved
to the Australian High Court and which has been used by
the Australians gradually to extend this exclusive jurisdic-
tion. Indeed, Australian legislation so effectively extended
it as to preclude appeals on such questions from the State
Courts to the Judicial Commitiee. When the subject of
appeals was under discussion at the Imperial War Conference
of 1918 Mr. William Hughes, the then Prime Minister of the
Commonwealth, who had proposed the merger of the Judicial
Committee and the House of Lords into one Court of Appeal,
expressed the decided opinion that there was no demand
in Australia for such a court, but, on the contrary, a ** strong
demand " which would be carried overwhelmingly on a
vote “ that there should be no appeal to the Privy Council
or to any Imperial Court of Appeal at all.”?

Australia, like the other Dominions, has a complete system
of justice. The High Court consisting of a Chief Justice
and four judges is the court of appeal from the Supreme
Courts of all the states in the Commonwealth. The
Commonwealth of Australia Constitution Act, 1goo,* by
section 73 enacts that the High Court shall have jurisdiction
to hear and determine appeals and “ the judgment of the
High Court in all such cases shall be final and conclusive.”
This of course negatives an appeal as of right to the Royal
prerogative which is dealt with in section #4 in the following
terms :

“No appeal shall be permitted to the Queen in Council from
a decision of the High Court upon any question, however arising,
as to the limits dnfer s¢ of the Constitutional powers of the
Commonwealth and those of any state or states, or as to the
limits énfer se of the Comstitutional power of any two or more
states, unless the High Court shall certify that the question is
one which ought to be determined by Her Majesty in Council.

*“ The High Court may so certify if satisfied that for any special
reason the certificate should be granted, and thercupon an appeal
shall hie to Her Majesty in Council on the question without
further leave.

1 Proceedings, pp. 151, 152. *63 & 64 Vic. c. 12.
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 Except as provided in this section, this Constitation shall not
impair any right which the Queen may be pleased fo exercise by
virtue of her Royal prerogative to grant special leave to appeal
from the High Court to Her Majesty in Council. The Parliament
may make laws limiting the matters to which such leave may be
asked, but proposed laws containing any such limitations shall
be reserved by the Governor-General for Her Majesty's pleasure.”

The Australians desired, Mr. Latham says, that no appeal
on any constitutional question should he to the Judicial
Committee but were obliged by the Government in Great
Britain to compromise by adopting the provisions of section
74
They have, however, tended to achieve the exclusion of
appeals by, on the one hand, so extending the category of
thier se questions as to cover almost any constitutional
question, and on the other by allowing State Supreme Courts
to adjudicate on constitutional questions only on condition
that any appeal should be to the High Court alone, and then
allowing appeals to their own High Court from all orders
of a Supreme Court granting leave to appeal to the King
in Council. Thus

“ the High Court has in recent years . . . taken pains to keep
the decision of constitutional questions in its own hands. In
doing so it is following the evident general intention of Parliament
as disclosed by the amendments made from time to time in
the Judictary Act.”

In 1904 the High Court of the Commonwealth of Australia
asserted its judicial autonomy by deciding * that the prin-
ciples applicable to the granting by the Judicial Committee of
leave to appeal from the High Court or irom the Supreme
Court were not applicable to the granting of a certificate
under section 74 of the Constitution.

In 1906, an appeal 3 was brought direct from the Supreme
Court of the State of Victoria to the Judicial Committee and
cansed constderable trouble. It was an income tax question
and the only relevant features to note here are the decision

Y In Ausivalia and the Byitish Commonweaith, at p. 114.
2 Deacon v. Webb {1004), 1 C.L.R. 585.
2 Webb v. Ouitrim {1907}, A.C. BI.
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that no restriction on the power of the State Legislature in
favour of the appellant was expressly emacted by the
Commonwealth Constitution Act, nor could one be implied
on any recognised principle of interpretation applicable
thereto, and further that a petition by the Commonwealth
for a dismissal on the ground of incompetency of an appeal
from an order of the State Supreme Court must be dismissed,
as the Constitution Act did not authorise the Commonwealth
Parliament to take away the right of appeal to the King
in Council existing in the case. '' The reascning of their
Lordships on the general character of a Federal constitution
and especially upon the point of unconstitutional legislation,
did not commend itself to anyone in Australia who had paid
any attention to the subject involved,” * and the High Court
refused to follow it.

The next year the High Court of Australia, refusing to
follow this decision of the judicial committee in Webd o.
Outrim, decided ? that the fact that there are conflicting
judgments of the High Court and the Privy Council on the
same question 15 not sufficient reason for granting a certificate
for leave to appcal to the Privy Council. Turther, the
High Court held # that the fact that a decision of the Privy
Council on a question of law as to the limits inéer se of the
constitutional powers of the Commonwealth and the States
is contrary to a previous decision of the ffigh Court as to
which a certificate under section 74 of the Constitution has
been asked and refused, is not of ifself a sufficient reascn
for granting a certificate as to another decision of the [{igh
Court following its previous decision.

In 1913 a development occurred which caused greaft
dissatisfaction in Australia. Notwithstanding the growing
opinion against appeals to the Judicial Committee the High
Court itself took what the Lord Chancellor called the excep-
tional course of granting ¢ a certificate under section 74 of
the Constitution giving leave to appeal. The reason it

1 Pg; Mr Latham in Awsiralie and the Diiish Commonwealth, p 116

® Baxter v Taxaton Commissioners (19o7), 4 CL R 1087

8 Flint v Webb (1907), 4 CLR 1178

¢ In the Colonial Sugar Refineng Co, Lid , v Atlorney-General for (lhe
Commonwealth of Australia, 15C LR 232, (1014} AC 237,



PRESERVATION OTFF SOVEREIGNTY 71

took this exceptional course was apparently that the four
judges of the Australian High Court who heard the case
were equally divided, and under a statutory power relating
to cases in which that court is exercising original jurisdiction
the decision was come to by the casting vote of the Chief
Justice. The result, however, was unfortunate because

‘ the decision of the Judicial Committce of the Privy Council in
that casc is regarded by many members of the profession in
Australia as guing beyond the terms of the certificate granted by
the High Court, and it cannot be said to be certain that all the
observations made in the speech of Lord Haldane in the Privy
Conncil would be accepted as authoritative in Australian
Courts.” 1

That very briefly reviews some of the legal steps which
the two great non-unitary Dominions have taken to preserve
supremacy within the borders of their own courts. As
already stated, it does not pretend to be an exhaustive
review, but it shows two things—one is the tendency for
these two Dominions to avoid and discourage such appeals,
and the other Is that the ultimate results and effects are
not always satisiactory when such appeals are brought.
They seem to show that doctrinaire insistence upon a theery,
procedure and practice which the nations of the Common-
wealth have outgrown may create a position which will make
co-operation difficult. If this be the effect in the non-
unitary Dominions which by their federal complexity may
find some need for an external tribunal, what is to be said
of the unitary Dominions which have no such need ?  This
must be our next cnquiry.

1 Per Mr, Latham in dusiralia and the British Commonwealth, p. 115.
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§ 50. Errorrs sTrONGER 1IN THE UNITARY DoMINIONS

In this matter of judicial sovereignty the Dominions fall
easily, as alrcady indicated, into two classes, represented
by their respective types of constitution. As Viscount
Haldane has wisely pointed out, in non-unitary Dominions
such as Canada and Australia, questions may arise between
the central Dominion or Commonwealth Government and
one of its internal Provinces or States which, though appar-
ently very small when an appeal is admitted, may on
discussion turn out to involve serious considerations. In
such cases the Judicial Committee has rather freely given
leave to appeal, but as has been shown, there are and have
"been tor a’long fume €ftorts made even'mn those non-uitary
Dominions to preserve the supremacy of their own
Supreme Courts.

It will now be shown that such efforts are even stronger
in two of the unitary Dominions, the Union of South Africa
and the Irish Free State, the third, New Zealand, having
regard to her great distance and the fewness of her appeals,
being, apparently, content to let the system of appeals to
the Judicial Committee cease from eventual desuetude.

72
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§ 51. NEW ZEALAND

New Zealand calls for little comment in this matter.
Annexed by Great Britain in 1840, an elective Legislature
was established in 1853 ! and a Ministry responsible to it
in 1856, by two Acts of the Imperial Parliament. After
a series of Maori wars which ended about 1870, her Govern-
ment, recognising no subordinate sovereign bodies, became
so centralised that by 1876 she became definitely a unitary
state, and although she is mentioned in the Commonwealth
of Australia Act, 1900,% she did not sink her individuality
in that Commonwealth, but became as from 26th September
1907 * a Dominion. New Zealand has a Supreme Court
with a Chief Justice and puisne judges, and from this
Supreme Court an appeal lies direct to the Judicial Com-
mittee, the appellant’s proper course being to apply for
leave,* but where less than £500 and no questions of general
importance are involved leave will be refused.? New Zealand
has a complete judicial system and she makes little effort
to discourage litigants from availing of appeals to the
Judicial Committee, but appeals are becoming rarer with
the passage of time.

§ 52. SOUTH AFRICA

South Africa is much more independent in this matter
of appeals than most of the other Dominions under the
relevant Statutes, and consequently the concern of her
statesmen in her Dominion status has been in the political
phase more than in the judicial, which latter was already
hers in effect. They found that there was no need to
emphasise the value of their judicial independence which
spoke for itself. When General Hertzog, speaking as Prime
Minister in the South African House of Assembly before
going to the Imperial Conference of 1926,% said that  the
Dominions are in danger of losing certain of their rights.

1 New Zealand Constitution Act, 1852 (15 & 16 Vic ¢ 72)

263 & 64 Vic ¢ 12

* By Royal Proclamation of gth September 1907

* Develin v Warhe-Silverton Gold Miming Co (1902), I6 NZL R 191

& Ridd Mulking Machwne Co, Lid, v Sumplex Malh Machine Co, Lid

(1974), 33 NZLR 1531
® Reported 10 The 7imes of 2z9th May 1926
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If that fear is not taken away it will lead in comparatively
few years 1o the destruction of the Empire,”” he was referring
to political rather than judicial status, as is made more
clear by his speech made at the opening of that Conference.

““ Sputh Africa,” he said, " is anxicus to possess that will (to
live in the Empire) . . . but that can be assured for the future
only if she can be made to fecl implicit faith in her full and frce
nationhood upon the basis of equality with every ather member
of the Commonwealth. That implicit faith she does not possess
to-day, but she will possess it the moment her indcpendent
national status has ceased to be a matter of dispute and has
become internationally recognised. I hope, therefore, that this
question of the status of the Dominions, which concerns their own
communitics no less than the world at large, will receive due
consideration by this conference.” !

Mr. Tielman Roos, the leader of advanced Nationalist
thought, no less than General Smuts and General Hertzog
in South Africa, and Mr. Mackenzie King equally with Sir
Robert Borden in Canada, regarded the Report of the
Imperial Conference in 1926 as either epoch-making or
epoch-marking in its recognition that in the words of
M. Henri Rolin, ** Le Statut des Dominions n’est pas autre
chose que leur ¢tat leur capacité en droit public et en droit
international.”” 2 Status or personality in international law
consists in the capacity to exercise rights or to be baound
by obligations, but to be effective must also have received
recognition in both national and constitutional law and
practice and by the great majority if not by all the states
which are The subject of infernationzl law® Thhs s the
happy position which was completed for the Union of South
Africa by the Report of the Imperial Conference of 1g26.
For as already stated she enjoyed autenomy, the protection
of which required little care,

In the Union there is a Supreme Court ¢ consisting of a
Chief Justice of South Africa, the ordinary judges of appeal

1Cmd, 2769, p. 25.

t Revue de Droit Inteynationail et de Legisiation Comparée, 31d series,
Vol. IV, 1923, p- 197.

3 Cf. P. ]J. Noel Baker, The Present Juridical Status of the British Domi-
wions tn Inernationa! Law, p. 137.

¢ Constituted by the South Africa Act, 1909 (0 Edw. VII, c.9),s. 95, ei seq.
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and the other judges of the several divisions of the Supreme
Court of South Africa in the Provinces. The Appellate
Division of the Supreme Court consists of the Chief Justice
of South Africa, two ordinary judges of appeal and two
additional judges of appeal drawn from the Provincial or
local division of the Court, their duties in which they
continue to perform when not attending in the Appellate
Division. The Supreme Courts of the Cape of Good Hope,
Natal and the Transvaal and the High Court of the Orange
Free State became, on the establishment of the Union,
Provincial divisions of the Union Supreme Court. The
South Africa Act enacts:

€

“106. There shall be no appeal from the Supreme Court of
South Africa or from any division thereof to the King in Council,
but nothing shall be construed to impair any right which the
King in Council may be pleased to exercise to grant special ieave
to appeal from the Appellate Division to the King in Council.
Parliament may make laws limiting the matters in respect of
which such special leave may be asked, but Bills containing such
limitations shall be reserved * by the Governor-General for the
signification of his Majesty’s pleasure.

“ Provided that nothing in this section shall afiect any right
of appeal to his Majesty in Council from any judgment given by
the Appellate Division of the Supreme Court under or in virtue
of the Colonial Courts of Admiralty Act, 18go.”

This clear enactment of the rights of the Union has
obviated needless trouble and, whatcver discussion ®* may
have occurred before that Statute, very few efforts were made
to override or set aside the legislation of the Parliament of
the Union by appeals to the Judicial Committee, which
tribunal indeed declared that taking the general sense of
that Dominion into account * such appeals have been
restricted and that leave to appeal from South Africa would
be given only in special circumstances.?

1 As to the proposed abolition of the power of reservation, see Chapter
VIIT post.

2. Ke Natal Bishop (1864), 3 Moo, PC (N.5) 115; Campéeli v
Hall, 20 State Tr, p. 239; 93 English Reports, 1045. Referred to by Mr.
Schlosberg in The King's Republics, P- 35.

| FHull v. M’ Kenna (1926), IR at p. 405; see also § 29 anie

4 Whitiaker v. Durban Corporation {1gz0), go L J.P.C. 11g; 124 LT.
104; 36 TLR. 784 P.C.
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§ 53. THE Irism FREE STATE

In the Irish Free State the position has been different
although it ““ is a unitary Dominion and is analogous, there-
fore, to unitary Dominions like South Africa more than it is
to non-unitary Dominions like Australia and Canada.” * It
would be expected that the Judicial Committee would, as
indeed they said they would, “‘take the same restrictive
view of jurisdiction as we take in the case of a unitary
state.”” 1 They did not however, but on the contrary
admitted some appeals which created considerable discussion
in the Irish Free State and a regrettable controversy else-
where which, unforttnately, must be referred to in some
detail later.?

The Government of the Irish Free State has by its Ministers
and by its legislation made clear its objections to efforts to
override or set aside the supremacy of its Supreme Court.
At the Imperial Conference of 1926, Mr. Kevin O’Higgins,
Vice-President of the Executive Council, strongly argued 3
in favour of changing the existing system of appeals to the
Judicial Committee, which Mr. Blythe, the present Minister
for Finance, has characterised as “ a bad, unnecessary and
useless court,” ¢ while Mr. M’Gilligan, the present Minister
for External Affairs, in November 1930 declared concerning
such appeals “ we in Ireland have no intention whatever
of allowing this infringement of our sovereignty to
continue.”” # Mr. Blythe on the occasion of the enactment
of legislation to implement the agreement entered into with
the British Government after the decision of Wigg &
Cochrane v. the Altorney-Geweral, stated that the Irish
Government might have been prepared not to fight the
question if the Judicial Committee had adhered to the lines

1 Pey Lord Haldane in ffull . M'Kenna (1026), LR. at 400, 407.

2§55 §30 post ) L

3 Cmd, 2768 (1920). Mr. Kevin O’Higgins said that, as an inducement
to the Insh Free State authonties to admit this system of appeals, * the
Bntish Government gave an assurance that its force would be theoretical
rather than practical ' : wide The Times, 20 Januvary 1920,

¢ Dail Proceedings, November 1929.

5In a broadcast message to Amenca from London on November gth
duning a sitting of tho Imperial Conference, 1930
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which were laid down by Viscount Haldane in his judgment
in the first case ; but they found that they were not going
to be treated as South Africa was, because appeals were
seldom granted in the case of South Africa and there seemed
a disposition on the part of the Judicial Committee to hear
appeals frequently and freely from the Free State. He
maintained as a rtesult of the constitutional growth since
the Treaty, that the effective appeal to the Privy Council
was dead and he indicated that, should any decision of
the Supreme Court be reversed, the Government would take
any steps necessary to make the Committee’s decision
ineffective pending agreement with the British Government
to abolish the whole idea of appeal.? Thus, ** the general
sense ”’ of the Government was evident all along.

In the Irish Free State there is a Supreme Court 2 consist-
ing of the Chief Justice and two other judges of the Supreme
Court ; a High Court consisting of a President and not
more than five ordinary judges ; a Court of Criminal Appeal ;
a Circuit Court consisting originally of not more than eight
Circuit Court Judges but added to since; and a District
Court consisting originally of not more than thirty-three
District Justices.

The Jurisdiction of the Supreme Court is derived from
Article 66 of the Constitution ? of the Irish Tree State made
in pursuance of the Anglo-Irish Treaty of 6th December
1921, which is as follows :

66, The Supreme Court of the Irish Free State (Saorstat
Eireann} shall, with such exceptions (not including cases which
involve questions as to the validity of any law) and subject to
such regulations as may be prescribed by law, have appellate
jurisdiction from all decisions of the High Court. The decision
of the Supreme Court shall in all cases be final and conclusive,
and shall not be reviewed or capable of being reviewed by any
other Court, Tribunal or Authority whatsoever.

“ Provided that nothing in this Constitution shall impair the

1 Dail Proceedings, November 1929,

2 Constituted by the Courts of Justice Act, 1924 (No. 10 of 1924).

¥ Professor Berriedale Xeith discussing the settlement of the Irish Free
State Constitution says, in his Responsible Government in the Dominions,
at p. 1102 ; “ the appeal was forced by threat of breach of negotiations,
and a formal war on the Irish Free Statc as part of the settlement.”
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right of any person to petition His Majesty for special leave to
appeal from the Supreme Court to His Majesty in Council or
the right of His Majesty to grant such leave.”

Notwithstanding this ** general sense ™’ and this legislation
tending to restrict such appeals, at least nine petitions for
leave to appeal from the Supreme Court of the Irish I'ree
State were presented to the Judicial Committee, but in two
only were judgments delivered and neither was effective
as will be shown.

§ 54. THE PRINCIPIES OF Hurr v. M'KENNA

On the 25th July 1923, the first four petitions ! from the
Irish Free State appeared in the list when the first was
withdrawn and the other three were dismissed after hearing.
Tt was on this occasion that Viscount Haldane laid down
the general principles governing appeals from the Dominions
which have been referred to so often in the course of this
work and which included the doctrine that appeals from
the Trish Free State being from a unitary State like South
Africa would be very restricted. The reply was, on that
occasion made for the appellant, that this doctrine was in
contravention of Article z of the Treaty to the effect that
the status of the Dominion is to be the status of Canada
which is a federal Dominion. Article 2 of the Treaty is
as follows:

13

2. Subject to the provisions hereinafter set out the position
of the Irish Free State in relation to the Imperial Parliament
and Government and otherwise shall be that of the Dominion
of Canada and the law, practice and constitutional usage govern-
ing the relationship of the Crown or the representative of the
Crown and of the Imperial Parliament to the Dominion shall
govern their relationship to the Irish Free State.”

Lord Buckmaster, however, answered that this point had not

““any real substance for this reason : that the statute has made
it quite plain upon the face of it that, as far as possible, finality
and supremacy arc to be given to the Irish Courts. All that is

1 The King (Bowman) v. Healy, Hull ¢. M'Kenna, The Froeman's
Journal v. Fernstvom ; and The Freemanw’s Journal v. Traeskiberi; all in
{1926) I1.R. at p. 40z.
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left over is that there is a right to come and supplicate the
Sovereign for leave to appeal ; and that supplication is always
entertained upon the well recognised principles that such a right
cannot be invoked unless there are really senious considerations
that render it desirable it should be used, and those are applied
practically the same everywhere.” 1

This is important because when the same point was some
years later made on behalf of another appellant the Judicial
Committee took the opposite view 2 and dealt with that
argument in this way :

“1it will be observed that this proviso (to Article 66) declares
“that nothing in the Constitution shall impair the right of any
person to petition His Majesty for special leave fo appeal from
the Supreme Court to His Majesty in Council or the right of His
Majesty to grant such leave,” although these words would appear
to be plain and beyond dispute as applied to a case in which such
special leave has been duly given, it was contended by the
respondents that the proper reading of the words was that
nothing should impair the right, if any, of any person to petition
His Majesty for special leave to appeal, and that there was no
right at any time for any person from Ireland so to petition His
Majesty in Council. Appeals from Ireland lay to the House of
Lords and therefore there was nothing for the proviso to operate
upon.

* Their Lordships think that this is a wrong reading of the
proviso which is found in the clauses of the Constitution which
are to be construed with reference to the Articles of Agreement
for a Treaty between Great Britain and Ireland, and therefore
with a reference to Article 2 of the Treaty, which provides that
the position of the Irish Iree Statc in relation to the Imperial
Pariflament and Government and otherwise shaii be that of the
Dominion of Canada and that the law, practice and constitutional
usage governing the relationship of the Crown or the repre-
sentative of the Crown and of the Imperial Parliament to the
Dominion of Canada shall govern their relationship to the Trish
Free State. Accordingly the proviso specifically cnsures that
. the right to petition His Majesty in Council shall subsist by
stipulating that nothing shall impair it.”

Y Hull v. M'Kenna (1926), LR, at p. 400.
* See § 50 post, where the Peyforming Right Svciety v. Bray Urban District
Council (1530), LR. at p. 525, is discussed ; see also § 30 anmfe,
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§ 55. DECLARATION OF THE LAW FOUND BY THE
SuprEME COURT

On the 7th December 1925 three more cases from the
Irish Free State appeared in the list of the Judicial
Committee for leave to appeal which was tefused in one
case ! but granted in the other two.2 Of these latter, one,
Lynham v. Butler, turned on the construction of a purely
domestic Land Act ® enacted in the Irish Free State in
1923. It contained no point of real importance save to
the parties; was not a test case, although perhaps the
Judicial Committee did not recognise this; but involved
one of those questions ““that can be best determined on
the spot,”’ ¢ arising out of the complex code of Irish
land law with which Irish lawyers are peculiarly familiar ;
not “‘involving some great principle 4 or question of
‘““ wide public interest.”’ ¢ This being so, immediately the
Judicial Committee gave leave to appeal the Oireachtas
passed a short Act > declaring that the Land Act should have,
and be deemed always to have had, the construction placed
upon it by the High Court and affirmed by the Supreme
Court of the Irish Free State. In these circumstances, the
appeal was withdrawn by the appellant and never proceeded
with. Much unscientific criticism was levelled at this action
of the Irish Free State Legislature because it was said it
affected pending appeals to the Judicial Committee. The
matter gave rise to discussion and controversy, much of
which, as is commen in such cases, overlocked the real
point at issue. It created a political agitation about a
subject of purely legal content. The breach of constitu-
tional practice amongst others was committed of discussing

L ¥ Callaghan v. O’ Sullivan (1925), I.R. 9o, and (1926) I.R. 586,

8 Lynham v. Butler {1925), 2 IL.R 231; and Wigg & Cochrane v. the
Attorney-General of the Ivish Free State (1925), LR. 149 ; (1927) LR. 285 ;
(19z7) A C. 674.

3 The Land Act, 1923 (No. 42 of 1923).

1 Viscount Haldane in Hull v. M Kenna (1926), LR at p 404.

% The Land Act, 1626 (No 11 of 1926), passed on 11th March 1g26. It
was introduced by Mr. Kevin O’'Higgins, who said that the Privy Council
had made ‘“a very clear and definite departure from the undertakings
given to Irish Ministers at the time when the draft constitution was the
subject of joint consideration,’’ per The Times, zoth Januvary 1920,
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the matter in Parliament while the appeal was actually
pending, and it was subjected to the fullest and most in-
accurate public discussion bordering on contempt of court
and Parliament ; further, the right was assumed not only
in public but in Parliament itself to reflect on the actions
of the Dominion Government and Parliament. It is grati-
fying to note that the British Government expressly
disowned this glaring breach of international and constitu-
tional practice and did not for a moment countenance what
can only be termed this campaign of ignorance.

§ 56. ADVERSE CRITICISM OF DECLARATORY STATUTE
AND REePLY

The case in guestion having been concluded, it is now
permissible to enquire into the facts, although it might
seem unnecessary to do so were it not for the bearing, as a -~
constitutional development, which extensive publicity and
propaganda have given to it. The pith of the issue may
no doubt be stated in various ways, but it can safely be said
that the two main points of criticism made against the
Irish Free State were that the particular declaratory statute
barred in some unconstitutional way an appeal pending
before the Judicial Committee, and that it was a piece of
ex post facto legislation and therefore scientifically wrong.
Both points are unsound, as will be shown. It is not
unimportant, however, to observe that the manner of the
criticism indicated that it had really some undisclosed
background, but examining the criticism it was difficult to
know what was at issue on the side of the critics. If, on
the one hand, the critics believed that by the restriction
of such appeals a link of Commonwealth association was
in danger of being snapped, they were surely mistaken,
because it should be obvicus that the enforcing of an
unwelcome appeal vpon an unwilling Dominion would be
wholly repugnant to the constitutional position, to the
equality of the Dominions, to the Judicial Committee’s
principle that ‘it becomes with the Dominions more and

more or less and less as they please,”” and to the prospects
N.S. G
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of Commonwealth amity based on freedom rather than
coercion. If, on the otherhand, the critics were not actuated
by a sincere but mistaken belief that the amity of the
Commonwealth was in some way imperilled, the only possible
alternative, for we must exclude mere prejudice, seems to
be that they had come to regard the Judicial Committee
as, in some way, the protector of vested interests, and this
cause has not, in fact, been without its champions. It is
to be hoped that those who entertained this latter view did
not realise its full implication of partiality on the part of the
Judicial Committee and its slur on the impartiality of the
Supreme Court of the Irish Free State. If such a view has
any basis in fact, it would furnish an overwhelming reason
for the total abolition of appeals to the Judicial Committee.
On the Irish side, however, more real issues were at stake.
While admittedly, neither the Irish Free State Government
nor the majority of its people favoured the retention of this
system of appeals, it is quite inaccurate to allege that there
was any unconstitutional bar placed in the way of such
appeals or that any ex post facto legislation in relation thereto
was enacted. It was the merest constitutional right of the
Irish Free State that appeals should not be admitted against
their wishes. The admission of this particular appeal,
however, and its circumstances made it clear that the
Judicial Committee would not closely adhere to the principles
which it laid down in Hull v. M Kenna,® and, therefore,
the Dominion took, and was entitled to take, steps to
protect its own judicial system from the threatened encroach-
ment upon its autonomy, such an encroachment as had never
been attempted in the case of its judicial analogue, South
Africa. This is, of course, partly a political consideration
and may have furnished the motive for the legislation, but
it was not necessarily either the actual or the only motive
for it. The discussion of the motive underlying legislation
is primarily a question of politics with which we are not
concerned. It may, however, be necessary to say that the
motive which actuated the passing by the Oireachtas of

1 See § 54 ei seq. ante.
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this particular piece of legislation is quite irrelevant to the
question of its legal and constitutional correctness and
validity. Whatever its motive, the action of the Irish
Free State in the matter was completely legal and constitu-
tional from first to last, and this statement could have no
better or more authoritative endorsement than the words
of the Prime Minister of Great Britain who, when asked in
November 1g2g in the British House of Commons whether
until the next Imperial Conference made some altera-
tion in the position as regards the Privy Council, the
Treaty obligations of the Irish Free State remained as
they were, answered that it was so and added: “ 1 have
never experienced from the Irish TFree State, any in-
clination to do anything except observe its honourable
undertakings.’”” 1

Four facts emerge from this controversy. The first is
that while all possible motives were attributed to the
Oireachtas, the most obvious motive was never suggested,
namely, that it might have been moved by a desire simply
to confirm or amend the existing law ; the second is that
it was and is, quite irrespective of motive, the fundamental
right of the Oireachtas to confirm or amend the existing
law ; the third is that the actual legislation did in fact
merely confirm and amend the existing law and did not
deal with the appeal pending before the Judicial Committee,?
and the fourth is that the legislation was not ex post facto,
The Oireachtas as a sovereign legislature, limifed only in
its powers by reference to the Treaty of 1921, is, like other
sovereign legislatures, not bound to accept the law as
declared by any tribunal, still less is it bound to have
regard to whether its legislation will affect an appeal which
may be pending in any place.® It is independent of the
judiciary and superior to it inasmuch as it can either accept
or reject the declared law as it chooses. In the midst of

1 Mr Ramsay MacDonald reported in The Tames, 22nd November 1929,

# ( f Professor Keith, who says ** attempts to safeguard this appeal are
made but inadequatfely; the essential provimion that decisions by the
Eing in Council shall be binding on Insh Courts 15 omitted and, as
Australian precedent shows, cannot be assumed

2 {f the defimtion of " sovereignty " in Chapter V gnie.
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such frenzicd discussion as took place it was, perhaps,
inevitable that this most obvious and everyday fact should
have been almost overlooked. It would create not the
slightest surprise in England if, as indeed sometimes happens,
the law as declared in a particular case were amended or
altered by an Act of Parliament.! Yet the critics of the
Irish Free State denied to that Legislature a similar and
equally fundamental power, thus denying not only its sove-
reign character but even any effective power of legislation,
and apparently implying that the Oireachtas must accept
for all time the law as declared by the Judicial Committee.
It was objected, infer alia, that the Oireachtas should if at
all have declared or amended the law after, and not before,
the Judicial Committee had given its decision, but that is
based on a wrong view of Dominion Sovereignty. If it was
the right of the Qireachtas to pass such legislation after the
decision of the Judicial Committee it was equally its right
before that decision. It was, however, more than a right ;
it was the duty of the Legislature to protect its judicial
sovereignty immediately it was threatened, as it was when
a decision of the Dominion Supreme Court, affirming the
Dominion High Court, upon a purely local and individual
question of peculiarly local law was admitted for appeal
by the Judicial Committee in violation of its own principles
laid down only two years previously.? Such admission in
the circumstances could not have been interpreted otherwise
than as a challenge to the judicial autonomy of the Dominion,
and not to have mdicated this clearly by legislation or
otherwise would have amounted to an acquiescence in the
unconstitutional attitude taken up by the Judicial Com-
mittee in this case. Undoubtedly the action of the
Oireachtas was designed to indicate their attitude and
wishes in the matter of judicial appeals, and this was
entirely within the constitutional practice of the Common-
wealth.

1 E g, the Trade Union Act, 1613, and Amalgamated Society of Railway
Servants v. Osborne (1910), A C, 87 ; also the Gaming Act, 18335, the Gaming
Act, 1922 ; and Nickolls v. Evans {1914), t K.B. 118 ; Dey v. Mayo (1920),
2 K.B. 346, Sutters v. Briggs (1922), 1 AC. 1.

b Huil v, M Renna (1926), LR. qo02.
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The argument that the declaratory Act was ex post facfo
was also unsound, first because that principle only applies
to a declaration that an act is an infringement of law which
was not so when committed, and secondly, because the
Oireachtas did not disturb any existing rights, but on the
contrary actually confirmed the rights which were declared
by the Supreme Court to be existing.

§59. AN APPLICATION FOR LEAVE TO APPEAL REFUSED

Within four months ! after the passing of the declaratory
Land Act just mentioned and the abandonment by the
appellant of his appeal in Lyniam v. Bufler, another applica-
tion for special leave to appeal from the Supreme Court of
the Irish Free State was made to the Judicial Committee
in the case of Fifzgerald v. The Commissioners of Inland
Revenue,? but the Judicial Cornmittee applying the restrictive
principles refused to grant leave. This decision accorded,
it must be mentioned, with the acknowledged trend of
authority and of judicial autonomy in the Dominions. '

§ 58. Jupiciar COMMITTEE'S DECISION NOT FOLLOWED

The mext important incident arose out of the appeal
brought by the plaintiffs in the case of Wigg & Cochrane v.
The Attorney-General of the Ivish I'ree State. This, raising
a big issue concerning the pension rights under Article X
of the Anglo-Irish Treaty of 1gzr of Civil Servants who
retired in consequence of the change of government effected
by it, was more the type of case in which, upon the principles
laid down by the Judicial Committee, leave to appeal might
be given, and accordingly when leave was given, the
Attorney-General of the Irish Free State was represented
at the hearing. The Judicial Committee reversed the
decision of the Irish Free State Supreme Court and reinstated,
in effect, the judgment of Mr. Justice Creed Meredith, the
judge in the original Irish High Court trial. There were

10n 220d June 1926. 2 (1926} L.R. 182.
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two features in this controversy which affected the carrying
into effect of the decision of the Judicial Commiitee. One
was that the issue turned largely not only on the legal
construction of the Treaty but also on the actual intention 1
of the high contracting parties to it, apart from its legal
effect; the other was an intimation that was given
afterwards by three high judicial persons 2 that there had
been some misapprehension by the Judicial Committee and
that the decision was probably erroneous. In these circum-
stances the Irish Free State Government took the view that
injustice would be done if the decision of the Judicial
Committee were followed and refused to follow it.* The
British Government on the other hand, while accepting
the decision of the Judicial Committee (as they could not
without inconsistency avoid doing) entered into an
agreement with the Irish Free State Government varying
Article X to accord with the true intention of the parties
to it. Accordingly the extra and uncontemplated liability
imposed by the decision of the Judicial Committee on the
Irish Free State was undertaken by the British Government.
This incident did not enhance the prestige of the Judicial
Committee as a final Commonwealth Court of Appeal

1 The appeal was heard by the Judical Commuttee on the 3rd May 1027
and 1n February 1928 Mt Amery, 1n the House of Commons, 15 reported
1n The Times of 28th February 1928 as sayimg, *“ It was not the intention
of those who framed Article X of the Articles of Agreement of 1921 that
the Civil Servants m question should be put i a more favourable posriion
in respect of the matters 1n question than 1if they had remained in the
service of the Crown under the Bntish Government  The manner in which
etfect should be given to the mntention and purpose of the framers of
Artticle X is still under discussion between His Majesty’s Governments in
Great Britain and the Insh Iree State, and I hope to be able to make
a further annocuncement shortly The Prvy Council, obviously, 1s
the only mmterpreter of the law, but those who framed the Trcaty can
mterpret their own ntentions 1n frammng 1t, and 1f 1t should be found to
be framed unsatisfactonly they can reconsider the matter ”

3 By Viscount Cave, L. C, Viscount Haldane and Viscount Dunedin,
who, with Viscount Finlay, heard and determuned the appeal

? “ But on equitable grounds 1t 1s difficnlt to see why the Government
of the Free State should be obliged to pay compensatien on a higher scale
than the British Treasury . In the circumstances, therefore though
the authority of the Privy Council’s decision cannot be challenged, there
does not seem to be any good reason why steps should not be taken to
remedy the position by appropniate legislation  For such legislation conld
not 1n fairness be deemed to do any party a real injustice ”  Vide The
Times, 16th November 1928
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§ 50. ANOTHER APPEAL LEADS TO AMENDMENT OF Law

A further development occurred with the granting of
leave to appeal, in the year 1930, of the now celebrated
case of the Performing Right Society v. The Bray Urban
District Council,! in connection with which there was further
excessive publicity and discussion. The plaintiffs claimed
an injunction to restrain the defendants from permitting
the public performance of twa musical works called *“ Venus
on Earth” and ““ Lilac Timne,” in which they claimed
copyright, and also damages and consequential relief. The
Supreme Court reversed the trial judge, Mr. Justice Johnston,
and dismissed the claim of the plaintiffs on the ground that
they had no copyright in Saorstat Eireann at the date in
question, holding that the Copyright Act of 19rI ceased
to apply there when Ireland became a Dominion and that
although a later ® Act in 1927 preserved the rights acquired
under the former Act, before the date of the Treaty, the
rights of the plaintifis were not protected, having been
acquired after that date.

This decision of the Supreme Court disclosed a gap in the
Irish Free State law of Copyright which the Oireachtas took
steps by a new statute ? to correct by protecting the rights
of such persons as the plaintiffs, but having regard to a

! (1930) LR. 509.

® The Industrial and Commercial Property (Protection) Act (1g27)
No 16 of 1927).

3 The Copyrght (Prescrvation) Act, 1929 (No. 25 of 1929), sec. 1, enacts
" Eany copynghi whieh, s sdowsting o the lake United Kingdom, of
Great Bntain and Ireland on the fifth day of December 1921, under or by
virtue of the Copynght Act, 1911, or any order made under that Act,
shall (notwithstanding anything contained in the Industrial and Com-
mercial Property (Protection) Act, 1927 (No. 16 of 1927), but subject to
the provisions of this Act), subsist and be deemed always to have subsisted
1 Saorstat Ewreann as fully in all tespects, whether as to duration, force,
effect, limitation, obligation or otherwise howsoever, as the same would
have so subsisted if the Copyright Act, rgrr, and every Order made
thercunder and in force on the fifth day of December 19z1, had always
been, now were, and hereafter continued to be 1n full force and effect 1n
Saorstat Fireann "

Sec 4 enacts . ““ Notwithstanding anything contained in this Act, no
remedy or velief whether by way of damages, injunction, costs, expenses
or atherwise shall be recoverable or granoted in respect or by reason
of an infringement in Saorstat Eireann before the passing of this Act of
4 copyright by this Act deciared 10 subsist or deemed to bave subsisted
in Saorstat Eireann.”
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restriction in Article 43 1 of the Constitution not enabling
them to obtain either an injunction or damages.

This new Copyright Act did not in any way restrict the
plaintiffs” right to apply for special leave to appeal to the
Judicial Committee, and the plaintiff in fact sought and
obtained special leave to appeal to the Judicial Committee.
Although the case was clearly of greater public importance
than that of Lynham v. Butler 2 and involved constitutional
guestions and other guestions of law of some importance,
its subject matter was comparatively unimportant, and,
further, copyright law is primarily a matter of local jurisdic-
tion which could be, and was in fact, adjusted by the local
legislature.

§ 60. MoRE CRITICISM OF AMENDMENT OF LAW AND
THE REPLY

For some reason or another this situation caused another
outburst of uninformed criticism and abuse of the Irish Free
State Government. In November 1929, Lord Danesfort,
from whom one would not expect a breach of constitutional
practice, referred to the matter in the House of Lords though
the appeal was actually pending and moved the House to
resolve

“ That this House views with disfavows any attempt by ex post
facto legislation or otherwise to render nugatory appeal from the
Irish Free State Supreme Court to the Privy Council, for which
special leave has been given, or io deprive the subject of the
benefits of a successtol appeal.”’

Had the motion passed at all, it would have constituted
a regrettable departure from the traditions of the House of
Lords ; but had it passed in the form proposed its obvious
inaccuracies and misrepresentation of the nature of the
legislation in question would have reflected as much on the
House of Lords as the resolation would have reflected on
the Oireachtas. Fortunately this breach of constitutional

1 The Irish Free State Constitution Article 43 provides ** the Oireachtas
shal]l have no power to declare Acts to be infringements of the law which
were not so at the date of ileir commission.”

2 § 55 ante.
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practice was dealt with on constitutional lines by His
Majesty's Secretary of State for the Dominions,? who in
reply strongly deprecated the bringing forward of a motion
criticising the course taken by the Legislature of one of
the Dominions and said that this was a matter of principle
of some constitutional impertance in the relations between
the Parliament at Westminster and the Parliaments of the
respective Dominions ; it was not constitutional for the
British Parliament to reflect on the actions of the Irish
Free State Parliament any more than it would be constitu-
tional for any of the Parliaments of the Dominions to reflect
on the procedure or actions of the Parliament at West-
minster ; it was not possible to reflect upon the actions of
one of the Dominions without injuring the feelings of the
other Dominions on that constitutional point; it would
not be proper of the House to go behind the act of any
Dominion and ascribe intentions and impute motives, what-
ever justification they might think they had for such actions ;
the matter of copyright in the Free State was a matter wholly
within the competence of the Free State Parliament. Lord
Danesfort thereupon withdrew that part of the motion
which expressed disapproval of the action of the Free State
Government.? OQOutside the House of Lords, the position
was even less understood and the most startling mistakes
of fact were made. One of the most unexpected but fairly
typical of the comment current at the time was the statement
which so distinguished a jurist as Professor Keith allowed
‘nimsélt 1o make, though m'nis preface and perhaps hurriedlty,
that the action of the Irish Free State Government had
been taken

“ to reverse in advance any judgment which the Privy Council
might give in the appeal of the Performing Right Society Limited
against the decision of the Supreme Court to the effcct that the
Copyright Act 1911 is not in force in the Free State.””3

One has only to look at the facts to see that the new
Copyright Act did not refer to the Privy Council ; did not
1 Lord Passfield,

2 The Times, November 1929.
? Keith, Sovereignty of the British Dominions, p. xv.
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reverse in advance or otherwise any judgment; was not
designed to do so; nor did it affirm but on the contrary
rejected the decision of the Supreme Court; but that it
did fill a gap in the Irish Free State copyright law; and
did declare the Taw to De as contemplated by the appellants
to the Judicial Council, and as the Judicial Council found
it to be; that applied to the particular facts, the Act
declared that the rights of the appellants, which the Supreme
Court had negatived, subsisted and were to be deemed always
to have subsisted in the Irish Free State. This restoration
and recognition of their rights to the appellants raised,
however, the technical difficulty already referred to under
Article 43 of the Constitution of the Irish Free State, but
for which they would have got not only the favourable
declaration but also an injunction and damages.

The Judicial Committee finding in the matter, on hearing
the appeal fully, was that the Irish Free State Supreme
Court was incorrect in holding that the appellants had not
the copyright alleged and therefore that there had been
no infringement of the appellants’ rights.  Yet the Judicial
Committee did not discharge the order of the Supreme
Court, save as to costs, since full effect had to be given to
the Copyright (Preservation) Act, 1929, which was passed
after the appellants had obtained special leave to appeal
from the judgment of the Supreme Court, that Act, by
section 4, providing that o remedy or relief should be
granted by reason of an infringement in the Irish Free State
before the passing of the Act of a copyright declared by the
Act or deemed to have subsisted in the Irish Free State
—-this section covering the copyright of the said two musical
pieces—Dby virtue of the provisions of section I of the Act.

§ 61. CoNrilCt OF JubICIAL SOVEREIGNTY RESTRICTS
Co-OPERATION

Thus inevitable conflict arises between the autonomy,
legislative and judicial, of the Dominions and any attempt
made by an extra-Dominion tribunal to which they did not
consent and which they did not create, or control, to set
aside or override their laws. These are the legitimate
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efforts of the unitary Dominions to preserve their judicial
sovereignty, made on the assumption that, while it is for
their own judges to construe their own laws it is not only
the right but the paramount duty of their legislatures to
protect their sovereignty. It is very important to realise
this practice, in which the unitary Dominions are only
a little, if at all, in advance of the non-unitary, if the
Commonwealth is to continue that friendly co-operation
which has characterised its development, especially since
the momentous declarations of 1926.
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§ 62, THE THREE CLASSES OF OBJECTIONS TO THE
JupiciaL CoMMITTEE

EARLY in this work it was pointed out that the objections
to the exercise of the prerogative of justice on the advice of
the Judicial Committee fell into three classes, namely, con-
stitutional, utilitarian and inherent defects of composition.

An attempt has since been made to show, it is hoped
satisfactorily, the infringement of Dominion Sovereignty
which such exercise constitutes and the legitimate efforts,
legislative and otherwise, made by the Dominions to preserve
their sovereignty in judicial matters.

It now remains to consider the second and third classes
of objections,

§ 63. TeE UTILITARIAN OBJECTIONS : EXPENSE

The first utilitarian objection is that owing to their cost
such appeals give the rich an advantage over the poor
02
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suitor whose right may be barred by expense. It is obvious
that a succession of appeals through various courts ranging
from that of first instance through the primary appeal to
the ultimate appeal must enormously increase the expense,
and it also reduces the certainty of litigation and thereby
enables the wealthy person or corporation by attrition or
otherwise to defeat the poor litigant. This feature becomes
cxaggerated into a gross extravagance imposed upon
Dominion nationals who find themselves confronted with
the almost equally undesirable alternatives of having either
to send their Dominion lawyers to London or to import
into the case for the first time English lawyers who, however
expert, are unacquainted personally with the earlier hislory
of the particular case and local Dominion law and conditions.

§64. DEeLay

The second utilitarian objection is that the delay in-
separable from repeated trials and appeals before successive
tribunals tends to defeat justice. Quickness in the
determination and finality in the result are two essentials
in the adequate administration of any system of law and
justice, and looking through the law repotts it is obvious
that such appeals involve great delay. Not only successive
hearings in general but the appeal to the Judicial Committee
in particular involving for Dominion litigants, as it does,
special preparation through lLondon agents, travellings to
and fro and possibly reserved judgment in each court, may
place a period of years between the plaintiff’s claim for
relief and the ultimate decision which has, on occasion,
been rendered valueless by the great delay in reaching it.

§ 05. AsPERSION oN DoMIiNioN CoURTS

The third utilitarian objection is, that the appeal to the
Judicial Committee amounts to an aspersion upon the ability
or integrity of Dominion appeal courts, The distinguished
judges who compose the Judicial Committee wonld them-
selves be slow to cast any such aspersion upon the occupants
of the Dominion Bench and there occur in the Law Reports
many obiter dicte expressing the high esteem in which the
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members of the Judicial Committee hold many of the
Dominion judges whose judgments are brought before thems.
Notwithstanding this the appeal to the Judicial Committee
has been construed as meaning that the Dominion Courts
are for one reason or ancther “ unfit to do justice.” 1

§ 66. Discursion oN Jubpiciar TEMPERAMENT

This is not to pay a gratuitous compliment to judges,
Dominion or otherwise, where it isundeserved. Itisa plati-
tude that the perfect judge is very rare and the perfect court
of judges even moreso. Each judge, Supreme or otherwise,
being merely human at best, has the defects of his qualities
resulting mainly from his individual character, training and
environment, including his religious and political philosophy
and associations. The resulting bias, often unconscious,
induced most directly by egotism and other vanities on the
one hand and by the influence sometimes almost imper-
ceptible of majority feeling on the other, interferes, where it
exists, with the completely impartial discharge of the judicial
duties. Vanities, all too human, are not uncommenly seen
on the Bench. Some judges, indeed, blinded by the
adventitious aids to dignity, by the appropriately and
definitely large emoluments and by the security of tenure,
can seldom see the facts of their cases with the clear, cold
mind of reason and erudition ; indeed, these trappings of
dignity, these emoluments and this security of tenure have
been known at times to conceal the vanity, the spiritual
meanness and tne mtellectual barrenness of an unscrupulous
but clever climber who, by the prostitution of religion,
politics, or nepotism, has engineered his way from open
practice at the Bar into the, for him, haven of the Bench.

Majority influence on the Bench is less obvious, but exists,
In a country where there is a4 predominant majority of one
kind or another, religious or political or both, judges, like
other persons and institutions, are moulded and influenced,
consciously or unconsciously, in their ways of thought and
action by it and in its favour. A judge, except he be of

1 Pey Professor Berriedale Keith, in The Outlook, 5th February 1927,
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exceptional character and integrity, who belongs to the
majority tends consciously or unconsciously to consider its
viewpoint more favourably than any other and to yield
to it, and one who belongs to the minority tends in the same
direction, seeking consciously or unconsciously to prove
his broadminded tolerance and appreciation of the views
of the majority. Except, therefore, before judges of rare
judicial temperament and integrity, a minority is likely to
find difficulties where its issues are at stake; fortunately,
no party or religion or Dominion has a monopely of men
of the Iatter high type.

They are to be found both at the Bar and on the Bench
which, complementary to each other, alike render great and
useful service to the public and the State. Amongst them
are men who regard their practice at the Bar as just as
dignified and honourable, but possibly mere difficult and
laborious, than the administration of justice from the Bench.
The practice of the law, both in advice and advocacy, has
been proved to develop spiritual integrity, intellectual depth
and agility and a deep knowledge of men, nature and the
learning of generations which combine in rare measure to
make the great advocate and the great judge. Tor him,
trappings and artificialities resume their true perspective,
self-assertion and egotism are unnecessary and the vulgarities
of vanity have no weight, The greatness of his character,
his gifts and his learning ensure that justice is done.

§ 6». ApsENCE oF Locar KNOWLEDGE

The fourth and fifth utilitarian objections are kin and
may be taken together. They are that the Judicial Cem-
mittee’s detachment from and defective knowledge of
Dominion local conditions make adequate consideration
by them of a case impossible or too expensive, and that
this also reduces the usefulness and increases the expense
of counsel conducting the appeal whether they are from
the Dominion concerned or not. Neither the Judicial
Committee nor English Counsel can have that adequate
knowledge of Dominion local conditions which Dominion
judges and counsel have, and even if Dominion counsel be
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brought to London, as very often happens, there remains
the defective local knowledge of the Judwcial Commiitee
who have been known themselves sometimes to express this
difficulty, as for instance where the Lord Chancellor said
““their Lordships hesitate to differ from judges with the
special knowledge of the Australian Constitution which the
learned judges of the High Court and not least the Chief
Justice and Barton J. possess.”” ' The Domunions, it need
hardly be said, vary enormously not only in the nature of
their purely local law but in the actual basis of their legal
systems. This is found even in Great Britain itself where
Scottish law is, unlike English, based on the Roman-Dutch
system, and a Scottish legal commentator, writing recently
on the subject, declared that ‘“ the House of Lords as a
Supreme Court for Scotland has worked extreme hardship
on litigants and has given the law of Scotland a bias quite
foreign to its own genius.” 2 The great erudition, skill
and experience of the distinguished judges who compose the
Judicial Committee are beyond question, but it is obviously
beyend human power to have, hold and employ the intimate
knowledge of local law and conditions requisite for the
correct determination of every particular appeal. They have
not and could not be expected to have that wide and at
the same time intimate knowledge of the law, practice and
conditions which only comes from actual practice in the
courts of that particular part and close contact with its
life. Yet these are universally considered essential for the
appointment of even a puisne judge in any particular
locality. The Judicial Committee have to consider such
different systems as the Roman-Dutch Law—"on this
branch of jurisprudence the Privy Council is not specially
expert ” *—and the French Canadian. Even in systems
founded on principles of English law, they have to consider
the wealth of local statutes, decisions, rules and practice
which usually surround even the simplest issues. The

1 Pey Viscount Haldane, L C, in Atorney-General for the Commonwealif
gCAt;Sth?; v Colomwal Sugay Refimng Co, Lid, 15 CL R 232, (1914)

2 Pey Andrew Dewar Gibb in Scotlarnd wn Eclvpse, p 86.
3 Keith, Sovereignty of the Brilish Domwmions, p 257
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task which is superhuman excites one’s pity for the judge
who has to attempt it and one’s admiration that it is so
often accomplished successfully. Nevertheless the failures
to cope with the task have been many and have aroused
considerable resentment and criticism in the Dominions.
This has proved particularly so in the case of questions
turning on the constitutions of the Federal Dominions.
Mr. William Hughes, at the Imperial War Conference of
1918, characterised the tribunal as ** unsatisfactory ”’ and
pointed out that there was not a single member intimately
familiar with the Australian constitution and he cited a
number of unsatisfactory decisions.! A similar dissatisfac-
tion exists in Canada.? This inherent inability to deal satis-
factorily with appeals from the Dominions is not, however,
confined to constitutional matters, but extends throughout
the whole range of questions with which the Judicial Com-
mittee may have to deal and in any one of which it may
fall into error. Examples exist in all types of judicial
questions. The importance of local conditions is well
llustrated in Treland and Scotland, where even proximity
to Ingland and a legislative union of over a century did
not prevent considerable differences in law, at certain points,
arising. Particularly was this so in the Trish case of Lynkam
v. Butler 3 already discussed, and to Irish lawyers it seems
improbable that the Judicial Committee would have granted
leave to appeal in that case had they appreciated that under
the mniceties of the Irish Land law, a code peculiar to the
Irish Free State, the case belore it was exceptional and not,
as it might have been in England, of any general application. -
Professor Keith rather understates when he says, *“ some-
times the Privy Council has ignored local conditions and
has misunderstood local law.”’ ¢ Even the existence of a
few examples, and they are many rather than few, creates
a position which, while just cause of complaint in the case
of an inferior court, in the case of the final court of appeal
for the whole Commonwealth and Empire is intolerable.

3’

. 1 Proceedings, p. 137.
Sec Ewart, An Imperial Court of Appeal, pp. 0-13. 3 See § 55 ante.
1 Keith, Sovereignly of the British Dominions, p. 258.
N.§, H
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The defect is rendered a vice by an unfortunate failing of
the Judicial Commitltee which Professor Keilh notes. ‘It
more often,” he says, * evades the most vital issues, and
decides on some minor point, thus disappointing those who
hoped by an expensive appeal at least to obtain general
guidance.” t
§ 68. ParrioTic Bias

The sixth utilitarian objection is that where the issue is
one between a Dominion and the British Goverument or
between a Dominion person or firrn and a Dritish person
or firm possible partiality is not entirely negatived. This
is based on its composition which is predominantly English
and partly political, as will be shown later.?2 Tt has been
said to be inevitable that English lawyers trained in England
should have an instinctive and possibly natural leaning in
favour of the institutions and policy with which they are
best acquainted, and this is particularly so where these
lawyers are also, to a greater or less degree, politicians.
However little this may actually influence its decisions, the
presence of this element in the Judicial Committee is capable
of exaggeration and misunderstanding in the Dominions,
and it is evidently very undesirable that a body which may
have to decide disputes between members of the Common-
wealth should be open to even the suspicion of an unconscious
bias in favour of a particular member. In such disputes,
it is very much in the position of an arbitration court and
the fundamental basis of arbitration lies in representation
on both sides. This grievance operates very strongly in
the Itish Free State, where it is not fully believed that the
Treaty of 1921 has dissipated the former antagonism towards
that country of some who became members of the Judicial
Committee. Even the possibility of the suggestion of
political bias in the final court of appeal indicates the
necessity of reform. The defect is clearly one which is not
necessarily confined to constitutional matters or disputes
between members of the Commonwealth, but may find scope
in many questions of less importance.

1 Keith, Sovereignty of the Britiskh Domimions, p. 258.
? See §§ 75 and 76 post.
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§ 6. Crass Bias; MONEY; LANDLORDS AND VESTED
INTERESTS

Connected with it, and to some extent consequential on
it, is the possibility of vegarding the Judicial Committee as
the representative and protector of either large vested
interests or monied interests, particularly in England. This
has caused apypeals to the Judicial Committee to be regarded,
particularly in Australia and Canada, as oppressive to the
litigant who is either a Dominion person or firm or a poor
person or firm. The weight of this charge is considerably
increased by the fact that the British Government has at
times appeared to regard the retention of the appeal as a
valuable safeguard of the interests of English investors in
Dominion securities or undertakings. This point of view
was plainly expressed by Mr. Chamberlain when he told the
delegates in charge of the Australian Commonwealth Bill
that the British Government felt it was its duty to look
at the question of appeal “ from the point of view of the
very large class of persons interested in Australian securities
or Australian undertakings who are domiciled in the United
Kingdom,” and Mr. Duncan Hall says,

‘“ there is little doubt that one of the principal motives which
induced the Australian Labowr Party in 1918 to add to its
General Platiorm the new clause, * the Australian High Court
to be the Final court of appeal,” was the desire to secure for the
Australian people greater equality in matters of justice; and to
enable them to cxercise & firmer control over the absentee
capitalist,” *

It has also been said that the Judicial Committee safe-
guards also the landlord class and among the many cases
pointed to in support of this popular misapprehension is
the recent one of Lynkam v. Butler,? already referred to,
which it was erroneously thought would govern the case
of a considerable body of Irish landlords, a class representing
English capitalist more than Irish interests. The currency
of the idea, even though mistaken, that the Judicial

; ?uucan Hall, British Commoenwealth of Nations, p. 270, quoting Ewart.
55 anie.
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Committee is in any sense a safeguard of anything but law
and justice, would, of course, be repugnant to its sanction
as a court at all ; that it is a safeguard of sectional interests,
geographical or financial, would be fatal to its pretensions
to be a Commonwealth Court administering evenhanded
justice throughout the whole Commonwealth. The implica-
tion from such a safeguard that the Dominions have not
and could not be trusted with the right freely to regulate
their own affairs; that if they had they would legislate
unequally and their courts decide unjustly against such
safeguarded interests is another way of saying that “ the
courts of the Dominion are unfit te do justice.” 1 Such a
line of thought, it is safe to say, will never lead to that
inter-Dominion concord and co-operation without which
any common cffort, judicial or otherwise, would be
imposstble.

§ #70. REPLIES TOo UTILITARIAN OBJECTIONS

Such are the main utilitarian objections. It is important
now to consider the points which have been put by way of
reply. There have been no adequate or categorical replies
to the actual objections as to the denial of justice by expense,
delay, ignorance of local law and so on, though there have
been, as might be expected, disclaimers of any intentional
aspersion on Dominion Courts and of any conscious bias,
even though no intentional aspersion or conscious bias was
ever laid at the charge of this great and distinguished
tribunal. Attempts have been made, on the other hand,
to urge, in the words of Professor Keith, that the merits
of the present system of appeal to the Judicial Committee
are undeniable. It is fair and just to examine the merits
which he indicated separately.

§ #I. 1T 13 AN IMPARTIAL TRIBUNAL FOR PROVINCIAL
Issuxs

The first one that *“ in the vexed issues of Provincial rights
especially as regards education and language in Canada, it

1 Keith, in The Outlook, 5th February 1927.
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has played the part of an impartial authority, unswayed
by political considerations,” * suggests the regret that no
authorities are quoted or even mentioned for this dogmatic
assertion ; no indication is given as to who is to judge the
impartiality ; no specific dispute is mentioned ; no views
of any persons interested as to the undeniable merits of
the tribunal are given ; nor is there any evidence adduced
to support the suggestion that a Canadian tribunal would
not be an equally impartial authority in such circumstances.
If so, the intervention of the Judicial Committee was
unnecessary ; if not, the implied aspersion upon Canadian
tribunals should be supported by more detailed evidence.
In the absence of something more, the rather general eulogy
of the present system does not provide a reason why the
Judicial Committee should have or exercise a right to
override or set aside 2 the law of any autonomous Dominion
as declared by its Supreme Court. To assume that the
Judicial Committee would decide such wvexed issues as
education and language in Canada, Australia, South Africa
or the Irish Free State impartially and without political
bias is not to prove that it should do so #n invitwm the
Supreme Court of the Dominion concerned or that it would
do so better or more impartially.

§ 72. SEcURES UNIFORM INTERPRETATION OF LAw

The second point which the learned writer makes is that
the Judicial Committee

“helps to secure the uniform interpretation of so much of the
Cominon lLaw as remains untouched by Dominion reforming
zeal and of Statute Law adopted in similar terms in diverse
parts of the Empire, such as legislation on marine insurance and
negotiable instruments.” 3

It is a little difficult to appreciate the obvious sneer about
Dominion reforming zeal as there is no apparent reason why
antonomous Dominions should not alter, amend or adapt
both the Common Law and Statute Law to suit their own

1 Keith, Dominion Autonomy in Practice, p. 46.
2 Cf. definition of Sovereignty, Chapter V.
? Keith, Dominion Autonomy in Praclice, p. 46.
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particular needs ; having done so, it seems not only futile
and unnecessary but a superhuman task to seek uniformity
by interpretation or otherwise. In so much diversity, the
construction of each statute by the court administering the
system of law of which it is a part would appear to be the
appropriate and scientific rule to follow. If, as in each
of the Dominions, there are Courts of Justice able to do this
in the first instance, and if necessary on appeal, it Seetns
absurd to expect a tribunal like the Judicial Committee,
unfamiliar with the local law, to review, affirm, override
or set aside the competent Dominion Court. Where
uniformity of law is desirable, however, as it undoubtedly
is in some matters of a more or less international character,
it is best secured by consultation and co-operation and
simultaneous legislative action than by the effort of a
merely judicial body. For more than a century a common
legislative and common final court of appeal functioning
in the United Kingdom did not secure uniformity in the
laws of England and Ireland and Scotland.

§ 73. UprnOLDS SUPREMACY OF IMPERIAL LEGISLATION

The third and last reason given by Professor Keith for
saying that its merits are undeniable is that * it possesses
the highest anthority on the prerogative of the Crown and
it upholds the supremacy of Imperial Legislation over
Dominion enactments.’”” ! This is an anomalous reason to
give for such a proposition as neither of these would in
themselves give the tribunal merits wiitch 1t 15 not proved
otherwise by this writer to possess, especially at a period
when the function of advising the Sovereign in the exercise
of his prerogative of justice, so far as regards the Dominions,
has become almost as restricted as the theory of the King's
omnipotence.? Not only this, but also the Report of the
Imperial Conference, 1g30,* on the gperation of Dominion
legislation, robs of its point the reference to the supremacy
of Imperial Legislation over Deminion enactments, as will

1 Keith, Dominion Autonomy in Pracrice, p. 46.
2 Cf. Viscount Haldane, L.C., in M'Kenna v. Hull (1926), I.R. 408.
9 Cmd. 3717 see § 1oz post.
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be seen from a perusal of the extract from that Report
given in the Appendix.

§ 4. DEFrcTs In COMPOSITION OF THE JUDICIAL
COMMITTEE

It is material now to examine briefly certain defects in
the composition of the Judicial Committee in order to see
how far they are remediable and to what extent they are
inherent in any similar scheme, assuming that the idea of
a common court of appeal is not incempatible with the
sovereignty of each of the Dominions.

§ 75. Irs UNREPRESENTATIVE CHARACTER

As a Commonwealth Court of Final Appeal the Judicial
Commiitee is defective by reason of its unrepresentative
character, and also of the character of its actual membership.
It is, in its personnel, composed in the main of Englishmen,
some of whom have held high judicial office and others
of whom have bheen appointed Lords of Appeal by the
Executive of Great Britain. This is certainly remarkable
when we remember that the Judicial Committee is the final
court of appeal, not for Great Britain, but for the Common-
wealth and Empire. It is not, in any sense, representative
of the British Commmonwealth and still less of the Empire.
It is true that this unrepresentative character was early
recognised and a remedy was scught to be effected by a
series of Statutes commencing in 1895.1 The effect of these
is that any person who is or has been Chief Justice or a
judge of one of the superior courts of the Dominions, or
their States, or Provinces if a member of the Privy Council,
is a member of the Judicial Committee. Thus, any
Dominion judge of a court coming within the term of the
enactments, if appointed a Privy Councillor, thereupon
becomes entitled to sit as a member of the Judicial Com-
mittee. Formerly the number of such Dominion judges
being members of the Judicial Committee might not exceed
seven.? This right, however, is wholly ilusory since there

! Judicial Committee Amendment Act, 1895; Appellate Jurisdiction

Acts, 1908, 1913, 1915.
# Tlys Himit was removed by 18 and 19 Geo. V, c. 26, 5. 13.
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is no provision made for the payment of such judges and,
therefore, they can in actual fact only sit whenever they
happen to be in England either at their own expense or
that of their Dominion.? Those who hold judicial office in
the Dominions have their own duties to perform at home,
and those who have retired are not likely to wish to under-
take, gratuitously, service on the Judicial Committee. In
practice these enactments have made no effective alteration
in the composition of the Judicial Committee. Remedies
are dealt with later,® but in passing it may be said that
if a common court of appeal is desired, the reconstruction
of the Judicial Committee might be considered on the lines
of a panel of paid judges chosen from all the members of
the Commonwealth or, according to its intended jurisdiction,
from the whole Empire ; the principle of autonomy would
be satisfied either by the entire panel being appointed by the
agreement of all the parts of the Empire concerned or by
each part nominating its own members; prima facie,
equality of membership for each part would scem desirable ;
the constitution of the Court to hear any particular appeal
would be a matter of procedure, subject to the requirement
of the presence of a minimum number of the members for
the part of the Empire from which the appeal came.

§ 76. I1s Porrticar TinGE

Such representation would help to lessen some of the
evils flowing from the present anomalous character and
constitution of the Judicial Committee, and, while the
political tinge can rarely be eradicated from judicial appoint-
ments, it would ensure a balancing of political leanings in
place of the present somewhat one-sided state of affairs.
Political influence has played, and probably always will play,
a considerable part in the selection of persons for judicial
office, both in Great PBritain and the Dominions, and this
applies equally to the appointment of the members of the
Judicial Committee.  Undoubtedly the Lords of Appeal in
Ordinary are chosen from among the most highly qualified

1§15 anie. 2 Chapter X.
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and trained judges and members of the Bar, but few can
deny the political factor. The idea of a court composed
almost exclusively in practice of English lawyers, and hear-
ing appeals not from England but from the Dominions, is,
if not inconsistent with Dominlon autonomy, at least
repugnant to Dominion feeling. The matter, however, goes
further and the political character of the Judicial Committee
has been crystallised in the enactment creating it. In
addition to the Lords of Appeal in Ordinary, the Judicial
Committee comprises the Lord Chancellor, the Lord Presi-
dent and the ex-Lords President of the Privy Council. Al
these are not only lawyers but also politicians, and are either
members of the existing Government or have been members
of a previous Government. They owe their positions to
political services, and, in partticular, the Lord Chancellor is
a Minister and usually a member of the Cabinet.

§ 77. NoO DISSENTING OR SUPPORTING JUDGMENTS

Two defects following from the theory that the Judicial
Committee is the adviser of the King in Judicial matters
may be noted. Since the King cannot act on *‘ divided
counsels ”’ it 15 the settled rule of the Judicial Committee
that omnly one judgment, not necessarily always by the
ablest member of the Committee, is delivered in each case.
In this Committee, as in other courts, differences of opinion
are not unknown and the court has itself on occasion stated
that it was not unanimous.! Thus the ultimate decision
arrived at and the single statement of law agreed on must
often represent a compromise between conflicting views,
The resulting position is unsatisfactory from a legal point
of view, the legislature does not obtain complete guidance
and all parties are deprived of the benefit of the full statement
of his opinions by each, and often the most distinguished,
member of the Committee. The restriction is anachronistic
and counld be removed without difficulty, since it only rests
on the fiction that *“advice ” is actually tendcred to the
King.

. Cf. the practice in American Appellate Courts where valuable minority
Judgments are delivered.
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§ »8. NoT BoUND BY PRECEDENT

A further consequence, apparently, of this fiction is that
the Judicial Commtice reserves the right of giving advice
inconsistent with previous advice in another case or even
m the same case It will reconsider points decided by 1tself
in other cases! It was held that there 1s no mmherent
mcompetency 1n its ordering a rehearing of a case already
decided Dby 1t, even when a question of a right of property
is invoked , and that it was not bound to follow the previous
decision, pronounced on the hearing of the appeal, although
that decision had not been affected by any mistake of fact *
In effect, therefore, the Judwial Committee assumes the
power not only to overrule i1ts own previous decisions but
even to reopen and reconsider a case in which 1t has given
its ““final 7 decision This 1s a very wide application of
its theoretical function of tendering *“ advice ™ to the Kimng
and goes far outside the judicial powers of even a final court
of appeal. The consequent lack of certainty and finality
about any decision of the Judicial Committee 1s highly
unsatisfactory The assumption of this wide power of
review 15 inconsistent with the Judicial Commttee’s sup-
posedly strictly judicial character It is only consistent
with the Judicial Committee hbeing mn some degree an
executive body, and 1s an abrogation of the powers of the
legislature of which alone it is the function to make law
An unsatisfactory state of the law 1s the appropriate subject
for lepislative, not judiaal, reform

§ 79 IT cANNOT ENTORCE ITS DECISIONS

Finally, we may note that the Judisial Committee has
no machinery of its own for giving effect to its decisions
They depend for their effectiveness on the co-operation of
the Domimion judiciary and Government When embodied
in an order 1n Counci they become the decree or order of
the final court of appeal in the Dominton and that court
has the duty of carrying 1t intoexecution, but, if co-operation

1 I'n ve Compensation to Civil Servants under Article X of the Treaty
(1920), IR, p 44



DEFECTS IN THE TRIBUNAL 107

is refused, only political pressure or physical force can compel
it. Itisconceivable that, despite its high prestige, a decision
of the Judicial Committee in relation to the afiairs of a
Dominion may not command as much acceptance as that
of the Dominion Courts, and a situation then arises com-
parable to that in which President Jackson exclaimed in
reference to a decision of the federal Supreme Court of
the United States: ‘ John Marshall has delivered his
judgment ; let him enforce it, if he can.”” In the case of
the Irish Free State the Constitution makes no provision
for carrying into effect a decision of the Judicial Committee
and apparently each decision would require a special statute
of the Oireachtas to implement it.

§ 80. Is IT A SAFEGUARD FOR MINORITIES ?

Certain distinguished apologists of the survival of the
pre-Commonwealth Judicial Committee in its application to
Commenwealth conditions have mistakenly presented it as
a safeguard for minorities, religious or otherwise, but chiefly
religious. In Canada, Quebec is said to rely on the Privy
Council as the best safeguard for her Provincial rights, her
language and her religion.® In Ireland distinguished Pro-
testant Prelates have claimed it as a security enjoyed by
the members of what they truly describe as a vulnerable
minority, the abrogation or limitation of which will lead
to infringements of their liberty which they would be
powerless to withstand.?

Not only does this present a very serious aspect of the
question, but the dignity and responsibility of those who
present it require that it be given the most earnest attention.

The protection of minorities is not one of the matters
which naturally comes within the purview of the Judicial
Committee or any other court of law, nor which ordinarily,
or indeed at all, forms part of its work. The constitution,
procedure and practice of the Judicial Committec do not
provide for it, nor does such a matter fall within the jurisdic-
tion to advise as to the exercise of the Royal prerogative

: Cf Schlosberg in The King's Republics at p. 116, quoted at § 8 ante.
See § 8 aute, where the Archishop’s Protest is quoted.



108 JUDICIAL AUTONOMY IN THE DOMINIONS

vested in it under the various Dominion statutes. It is
conceivable that a minority of one person, cne class, one
religion or one party might claim relief against some act
of tyranny, oppression or other wrong which could be put
into a legal form so as to bring it before a court of law
from which in theory at any rate an appeal to the Judicial
Committee might lie. On the authorities already discussed
earlier in this work,? it seems clear that such a case would
be either so unimportant that leave to appeal would be
refused by the Judicial Committee or so important that,
leave to appeal having been granted and decision given in
favour of the minority, it could not be enforced against the
wishes of the oppressive majority in question.

§ 8r. IT 13 NO SAFEGUARD FOR MINORITIES

There is no doubt that the theoretical right which exists
in all the Dominions at present to apply for leave to appeal
to the Judicial Committee against certain decisions of
corrupt, unjust or ignorant Dominion Supreme Courts, if
they exist, is a safeguard, for what it is worth, not only
for minorities but for all litigants. To hold it out, however,
in any Dominion, if this were done, as an effective or real
protection against tyranny by a majority would be, in
present circumstances, as untrue as it would be cruel. TFor
such minorities it is merely a theoretical safeguard but
nothing better. From the viewpoint of any minority it
suffers from several very real and practical defects, as must
be already evident from the foregoing chapters. It is very
restricted in its exercise and is likely to be more so; if
invoked, it is not likely to be exercised in future in deflance
of the wishes of any Dominion Government ; if exercised,
it is not likely to be followed or obeyed by any Dominion
Government, whose Supreme Court it might reverse; if
exercised, and not followed or obeyed, there is no way—
short of physical force, which even is not available to it—
of enforcing its decisions ; it would thus expose any minority
which attempted to use it as a safeguard to the expense and

' See § 17 ante.
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futility of useless litigation, the only result of which might
be the further odium of the majority against which relief
might be thus sought in vain.

It is, therefore, not a practical safeguard for minorities ;
it is, on the contrary, a trap for them ; it misdirecis and
confounds their energies and substance ; it is, even, a wedge
which divides minorities; and, in some cases, it deprives
minorities of the measure of political and executive power
which they might otherwise reasonably expect to exercise.
This is particularly the case where no obvious (though
possibly a covert) tyranny or oppression exists to weld the
minority together and where a majority government by
the expression of good intentions lulls the minority into
reliance on their fancied paper safeguard rather than on
the influence which would be derived from taking an active
part in legislative and execulive afiairs. Such influence,
if intelligently used, might even in certain circumstances
present a minority party with a sufficient balance of power
to dominate the politics of its Dominion.

It is of course true that the Judicial Committee might
conceivably be able by moral suasion or otherwise to make
effective its decision in a weak or otherwise amenable
Dominion. Or, it is even possible that the tide of develop-
ment might turn back from autonomy to centralised Imperi-
alism. But all the evidence peints the other way and
towards restriction to the point of desuetude of the influence
of the Judicial Commitiee in Dominion affairs. It is clear
therefore that minorities which have safeguards to seek or
claims to make must, to effectuate them, do so either by
their own organisation, through the League of Nations,
through the Permanent Court of International Justice or
throngh some Commonwealth Tribunal,? on the one hand,
or, on the other, by taking adequate steps to secure the
independence and competence of any Dominion Supreme
Court upon which they may be obliged to rely.

1 Vide Chapter X posi,
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§ 82. JURrIDICAL EvOLUTION

Froum the foregoing chapters it is evident that the Judicial
Commitiee of the Privy Council is unsuitable for some of
the functions which it is now called upon to fulfil. This
is made clearer by even a cursory consideration of the needs
of the situation which has arisen, mainly from the manner
in which, first, the British Empire and, later, the British
Commonwealth have evolved. These needs, as indicated
at the beginning of this work, create a problem with three
aspects——namely, that of litigants in the British Colonies
and Dependencies, that of litigants in the Dominions and
that concerning inter-Dominion disputes—the solution of
which depends on avoiding any conflict between the prin-
ciples of Dominion autonomy and the practice of Common-
wealth assoclation.
70
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For the purpose of discussing a solution, it would be help-
ful to glance at the evolution of the Colonies and of the
Dominions which created this threefold problem.

§ 83. BEFORE THE DOMINIONS EVOLVED

Before the Dominions, as such, existed the Judicial
Committee was the final court of appeal from all the courts
of the British Empire, except the courts of the United
Kingdom of Great Britain and of Ireland, from each of
which appeals lay to the appropriate IHouse of Lords.
Every colony and dependency from its most newly discovered
state with its rough-hewn and developing social and judicial
system up to its most highly equipped condition had and
has courts of varying degrees of equipment and efficiency
from which the ultimate appeal lay at first to the Royal
prerogative of justice, and later, within the limits already
shown, to the Judicial Committee. All the nations now
styled Dominions have not the same history in the matter,
nor did all of them appeal to the Privy Council.

§ 84. THE KiNcpoM OF GREAT BRITAIN

Great Britain coming first in the list of the Dominions,
includes England with its own Court of Appeal and Court
of Criminal Appeal, Scotland with its Court of Session,
Commission of Teinds and Court of Exchequer, and Northern
Ireland with its Court of Appeal. From all these high
appellate tribunals an appeal lies to the House of Lords,
but none to the Judicial Committee.

§ 85. TeE COLONIES

Canada, Australia, New Zealand and Newfoundland were
originally colonies in each of which an appeal lay from the
ordinary courts to the Judicial Committee, representing the
fount of justice from which they flowed, so that when with
their gradual development an appellate court was estab-
lished in each they found themselves on the one hand with
double appeals, namely, to both their own Supreme Courts
and afterwards to the Judicial Committee, and, on the other
hand, in some instances, with concurrent or alternative
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appeals to either their own Supreme Courts or the Judicial
Committee.

§ 86. SoutH ArricaN COLONIES AND REPUBLIC

In South Africa, the Provinces which now form the Union
formerly ranged in variety from colony, with the colonial
judicial features already mentioned, to independent republic
with its system of Roman-Dutch law and completely inde-
pendent judicial systems from which, of course, no appeal
lay to the Judicial Comniitee, and which was apart from
express grant in no way connected with the Royal pre-
rogative of justice in British Possessions.?

§ 84 TurE KINGDOM OF IRELAND

In the kingdom of Ireland, then enjoying political unity,
which it is hoped will soon again be restored, and then
governed under the King by its Lords and Commons, no
appeal lay to the Privy Council but to the Irish House of
Lords. Since the Union of that Kingdom with the Kingdom
of Great Britain, appeals which theretofore were finally
decided by the House of Lords of either Kingdom were
finally decided by the House of Lords of the United King-
dom,® and not by the Privy Council. There is nothing
in any statute from the earliest Judicial Committee Act
down to the Irish Treaty and Constiiution expressly
giving the Judicial Committee jurisdiction to hear and
determine Irish Appeals; the only scinfillz juris in the
matter being the implication from Article 2 of the Treaty
which the Judicial Committee itself has construed in two
different ways as already indicated.® Thus, inconsistently,
Trish Free State appeals, so far as any are brought and
admitted, go to the Judicial Committee, while Northern
Ireland appeals still go to the House of Lords as heretofore.

1 Cf. South Africa Act, 1909 (9 Ed. VII, c. ), sec. 106, and the Insh
Censtitution Act, 1922 (13 Geo. 5, ¢ 1, sess. 2), Article 66.

2 The Act for the Union of Great Britain and Ireland {39 and 40 Geo. I1I,
c. 67), Article 8,

3 See the conflict of construction between Hull v. M’ Kenna (1920), LR at
409, and Peyvforming Right Sociely v. Bray U.D.C. {1g30), I.R. at p. 525,
discussed at §§ 58 and 59 anie.
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§ 88. JURIDICAL VARIETY

From a juridical viewpoint, the Commonwealth is full of
variety. Its seven nations

“have very different characteristics, very different histories,
and are at very different stages of evolution ; while considered
as a whole, it defies classification and bears no real resemblance
to any other political organisation which now exists or has ever
been tried.’’1

All of them, however, having developed highly complex
and efficient judicial and political systems, indicate, for the
various reasons already stated, that the machinery for
appeals provided by the Judicial Committee is not suited
to their needs and that the principle of any appeal from
their Supreme Courts is not consonant with their wishes.

§8g. AN IMPERIAL COURT OF APPRAL

The proposal of Mr. William Hughes, when Prime Minister
of Australia, at the Imperial War Conference of 1918 for
a representative Imperial Court of Appeal made as a means
of reconciling a conflict of Dominion opinion met with little
support and he frankly admitted that the feeling in Australia
was against any Imperial Court of Appeal at all.

Even in the special case of Canada the hold of the appeal
seems to be the problem of Quebec, one of those minority
questions unsuitable for the Judicial Committee.?

_ “ The only conclusion it seems safe to draw from this evidence
1s that the Dominions will not consent to the creation of an
Imperial Court of Appeal, and that Dominton appeals to the
Judicial Committee are likely belore long to ccase altogetiher.
There are weighty reasons for believing that such a development
would be ap advantage rather than a disaster.”3

§ go. A CoMMONWEALTH COURT OF APPEAL

It is important to enquire if a really representative Com-
monwealth Court of Final Appeal were to be established

1 Cf. the reference to a constitution for the British Empire in Cmd. 2768.
. Vide §48, 80 and 81 ante.
Per Duncan Hall in Britisk Commonuwealth of Nations, p. 266 (1920).
N.S. I
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by remodelling the Judicial Committee or otherwise, (1)
what questions it would hear and determine, and (2) what
advantages it would possess. The possible questions may
be grouped in this way : (a) constitutional questions; (&)
questions involving a special knowledge of Dominion con-
ditions, and (¢) general questions involving no special know-
ledge of Dominion conditions.! Constitutional questions
are regarded by all the Dominions as having so direct a
bearing on their national life and development that they,
by statute and otherwise, carefully retain the control of
such questions themselves; complaints have been made
that the Judicial Committee on hearing such appeals from
Canada has not displayed the requisite knowledge of con-
stitutional affairs 2 ; the Prime Minister of Australia, speaking
of the Commonwealth Constitution, said that there was not
on the Judicial Committee a ** single man who is intimately
familiar with this constitutional document® #; and two
opposite opinions upon an important matter of principle
were given by the Judicial Committee within seven years 4
where consistency was not only desirable but essential.
Qucstions involving a special knowledge of Dominion con-
ditions demand for their adequate determination not the
mere book knowledge which can be acquired by an extra-
territorial tribunal but that intimate knowledge which only
a local court can have and which when ighored elicits a
refusal in the Dominion concerned to adopt it as of any
authority.® General questions involving no special know-
ledge of Dominion conditions could presumably be dealt
with as effectively by one court of trained lawyers as another
and the balance, therefore, of convenience suggests the
local venue.

1 Cf. Duncan Hall, British Commonwealth of Nations, p. 268 ; Ewart,
An Tmperial Court of Appeql (1918), p. 2,

? Cf. the examples collected by Mr. Ewart, An Imperial Court of Appeal
(xa18), p 2

8 Proceedings of Imperial Conference, 1913, p 137, where instances of
upsatisfactory decisions are gven.

4 Cf. Chapter VII amnie, &6 58 and 50.

& Cf. Baxler's Case, where the Australian High Coust refused to follow
the Judicial Commusttee's decision (rgoy) (4 CL B 1087); decision in
Webb v. Outram (1607), A.C. 81; also Lymham v. Builer (1625), 2 LR, 231;
and other cases already mentioned.
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This cursory examination of the three types of issues leads
to agreement with Mr. Duncan Hall when he says that

** it is impossible to feel that the Dominions would not be a great
deal better off and certainly a good deal more content, if they
tesolved to settle finally for themselves all the questions which
now go to the Privy Council for decision.” 1

§ 91. A PEREGRINATORY JUDICIAL COMMITTEE

It is but right to refer to the two points which have long
ago been made in favour of the retention of the Judicial
Committee’s influence in Commonwealth affairs. One is the
somewhat amusing one that it, like a vastly exaggerated
Assize, should travel from Dominion to Dominion, either
whole or in divisions, exercising its great appellate juris-
diction in one Dominion and then passing on by road, rail
or sea to the next. There is no hint how the practical
difficulties of libraries, registrars and all the concomitants
of such a peregrination would be solved ; one is left to
assume that they also would travel or alternatively there
would be a new set in each Dominion. Anything more
calculated to destroy #mo #ctie not only the dignity and
prestige but also the efficiency of this ancient institution,
it would be difficult to conceive.

§ 92. WouLp IT ProMoTE FRIENDLY ASSOCIATION ?

The other is a tribute to its archaic tradition as possessing
‘the right to advise as to the exercise of the King's pre-
rogative of justice. It is thought that the Royal symbol
will help to perpetuate the unity and friendly association
of the autonomous nations which now compose the Common-
wealth. It may be s0, but it must be admitted that this is
far from the function or purpose of a court of justice ; further,
that it wounld not be likely to have this effect seems to be
evidenced by the fact that its decisions have sometimes
though not always caused irritation and estrangement rather
than friendly gratitude in the Dominions affected, as was
expressed by the Australian delegates in 1900 when they said

! British Commonwealth of Nations (1920), p. 268,
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‘“ the consciousness of kinship, the consciousness of a common
blood and a common scnse of duty, the pride of their race and
history, these arc the links of Empire; bands which attach,
not bonds that chafe. When the Australian fights for the Empire,
he is inspired by those sentiments; but no patriotism was ever
inspired or sustained by any thought of the Privy Council.”?

This was confirrned by the Prime Minister of Australia
at the Imperial Conference eighteen vears later when he
said
“ one thing there is a strong demand for, and if a vote on it
could be taken, it would be carried overwhelmingly . . . that

there should be no appeal to the Privy Council or to any Imperial
Court of Appeal to all.”’?

Sir Robert Borden stated that the tendency in Canada
“ will be to restrict appeals to the Privy Council rather than
to increase them,” * and another Canadian expressed the
opinion for Canada “ that our own Courts should be the
final authority.””* 1t is obvious that the Privy Council is
no symbol of unity ; effective symbols already exist in the
common Kingship and the principle of group action; a
symhel which creates dissatisfaction is worse than useless ,
it is a grave danger to that friendly co-operation of nations
which forms the real and only lasting foundation for the
Commonwealth.

§ 93. THE JubDiciaL COMMITTEE'S COLONIAL JURISDICTION

If the Judicial Committee were to discontinue hearing
appeals from or otherwise interfering in Commonwealth
affairs it would naturally continue to hear and determine
those cases from the colonies, dependencies, and so on, by
way of litigation or special reference, for which it was origin-
ally established.? But, it may be asked, if this course be
adopted and the Judicial Committee cease to hear Dominion
appeals, what is to succeed it ? The answer is, it needs no
successor, but simply the admission of the supremacy in
each Dominion of its own Dominion Supreme Court. This

1 Cf. Duncan Hall, British Commonwealth of Nations, p, 266,
* Proceedings, pp. 151-2. 1 fbid., p. 143. 1 ibid,, p. 151,
& Cf. The Judicial Committee Act, 1833; also Chapter IIT ante.
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would end the controversy as to its application to the
Dominions in a manner consonant with the theory of its
origin and with the spirit of Commonwealth development.
It would also leave the Judicial Committee free to deal with
the purposes for which it was created. With wider Common-
wealth purposes it is not properly concerned and it would not
be practicable to remodel it or adapt it to deal with them.

$04. THE WIDER JUrIDIcAL PURPOSES

Such wider purposes must of necessity and do in fact
develop out of the intimate group association of the seven
autonomous nations which form the Commonwealth ; inter-
Dominton disputes of a justiciable kind * occur ; arbitral
questions need solution; uniformity in certain inter-
Dominion legislation would be an advantage, e.g. naturali-
sation, copyright, migration, shipping; the legislative,
administrative and judicial experience of the whole Common-
wealth might helpfully be made the subject of legal research
and co-ordination ; advisory opinions might be made avail-
able in cases presented by the Dominions on their own
behalf or on behalf of any of their own nationais whose
cases they cared to adopt ; and other judicial and advisory
purposes of a legal nature might need skilled attention.

§ 05. WHAT wiLL EFFECT THESE WIDER PURPGSES ?

The question presents itself as to how all the diverse needs,
justiciable and advisory, of such a group association can
be adequately satisfied. Should they be left according to
their nature and kind to the Permanent Court of Inter-
national Justice or to the League of Nations ? 2 Should the
Judicial Committee be re-constituted to deal with them ?
Or should a new tribunal be established for the purpose ?

§g6. A Rear CommonweALTH COURT

The idea of a Commonwealth Court if it be established
and, as to its jurisdiction, procedure and practice, con-

! E.g., The Labrador Boundary Dispute. The Irish Free State Boundary
DlSpute. Wigg and Cochrane v. Attorney-General. The' I'm alone '’ Case.
2 Cf. §§ 98100 post.
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trolled by free and equal nations, is not incompatible with
the full sovereignty of each member State any more than
is membership of the League of Nations or adherence to the
Permanent Court of International Justice. In this respect
the words of one of the distinguished draftsmen of the
Covenant of the League of Nations aptly apply to the
Commonwealth of Nations if * Commonwealth” be sub-
stituted for " League.” General Smuts said:

“TLooked at in its true light, in the light of the age and the
time-honoured ideas and practice of mankind, we are heholding
an amazing thing—we are witnessing one of the great miracles
of history. . . .

“The League may be a difficult scheme to work, bui the
significant thing is that the Powers have pledged themselves
to work it, that they have agreed to renounce their free choice of
action and bound themselves to what amounts in effect to a
consultative parliament of the world.

“ By the side of that great decision and the enormous step
in advance which it means, any small failures to live up to the
great decision, any small lapsc on the part of the League are
trifling indeed. The great choice is made, the great renunciation
is over and mankind has, as it were at one bound and in the short
space of ten years, jumped from the old order to the new, across
a gulf which may yet prove to be the greatest break or divide
in human history. .

§97. Is &4 COMMONWEALTH COURT NECESSARY ?

But is a Commonwealth Court necessary ?  There is much
to be said on both sides of this question. As against such
a Court it may be said that the Commonwealth is in no
sense a federal wnion with subsidiary legislatures and
executives ; it, therefore, needs no over-riding court to
reconcile conflicting laws ; it 1s, on the contrary, an associa-
tion of sovereign states whose laws are different and whose
association is free ; to them, as member States, is available
the League of Nations; and as adherents, the Court of
International Justice. On the other hand, it may be said
in favour of such a Court that the member States of the
Commonwealth do not stand to each other quite in the

1 Rhedes’ Memorial Lectures at Oxford, gth Nevember 1629, pp. I11-112.
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relation of foreign states; even foreign states bound by
Treaty; their relations are more intimate; they have
largely a kindred ancestry which distinguishes them from
most other inhabitants of the globe; common, though in
some ways diverse, traditions, religion, history and law ;
long, though not always untroubled, association in common,
though difierent, development; and now united by ties
more real, for better or worse, than join any two foreign
nations, they are freely engaged in co-operative cffort. An
important consideration is that, on the one hand, the
Commonwealth Tribunal would be representative only of
the Commonwealth, while, on the other hand, strangers to
the Commonwealth would and do in fact participate in the
Court of International Justice and the League of Nations.

§ 98. TeE WIDER PURPOSES OF THE DOMINIONS

Sentiment plays some but not an excessive part in the
determination by the Dominions of the question as to
whether the wider purposes referred to can best be served
by means of the League of Nations, the Court of Inter-
national Justice or a new Commonwealth Court. The
attitude and acts of the Dominions in international and
inter-Dominion affairs indicate to some extent their
{endencies.

§ 0. INDEPENDENT IN INTERNATIONAL AFFAIRS

In international affairs they have taken an independent
line. They are all safeguarded by individual membership
of the League of Nations and active participation in its
work even to the extent of some of them getting seats on
the Council ; ! they each signed the Kellogg Pact for the
Renunciation of War ; they each subscribed to the Statute
of the Permanent Court of Intemathkal Justice, all save the
Irish Free State, with the reservation of Commonwealth
questions ; so that, as no issue can come before the Per-

! Great Bntain has a permanent seat on the Council of the League ;
Canada for three years occupied a non-permanent seat on the Council, to
which, on expiry of her term, the Insh Free State, the prescnt occupant,
was elected.
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manent Court of International Justice without the agree-
ment of both parties to it, its jurisdiction is excluded as
regards matters arising between members of the Common-
wealth.

While it is a fair inference, that all the members of the
Commonwealth favour some form of Commonwealth Court,
the question is left unsettled as regards the Irish Free State,
which is thus not even implicitly committed to a Common-
wealth Court in advance.

§ 100. INDEPENDENT IN INTER-DOMINION AFFAIRS

In inter-Dominion affairs, each, naturally, has also
taken an independent line. To go no farther back than the
Imperial Confercnce of 1926, the declaration, already
referred to, was there made that questions affecting judicial
appeals should not be determined otherwise than in accord-
ance with the wishes of the part of the Empire primarily
affected ; that where changes in the existing system were
proposed which while primarily affecting one part, raised
issues in which other parts also were concerned, such changes
ought only to be carried out after consultation and dis-
cussion ; and the right was reserved to bring up the matter
again at the next lmperial Conference for discussion in
relation to the facts of the Irish Free State whose delegates,
Mr. Kevin O'Higgins, T.D., and Mr. Desmond Fitzgerald,
T.D., had been particularly active in dealing with this
subject.l

§ 101. INDEPENDENT AT IMPERIAL CONFERENCE

Attention was at that Conference directed to various
issues of considerable complexity in connection with the
operation of Dominion legislation which required clarifi-
cation, and the Conference set forth certain principles which
were considered to underlie the whole subject, recognising
the right of the Government of each Dominion to advise
the Crown in all matters relating to its own affairs ; that
it would not be in accordance with censtitutional practice
for the Government in the United Kingdom to render advice

1 Cmd. 2768 ; see also Appendix post.
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to His Majesty appertaining to the affairs of a Dominion
against the view of the Government of that Dominion ;
that the appropriate procedure with regard to projected
legislation which may affect two Dominions is previous
consultation between the Ministers in both; and that
legislation by the Parliament of the United Kingdom apply-
ing to a Dominion would only be passed with the consent
of that Dominion.

§ T02. CONFERENCE AS TO PRINCIPLES OF ASSOCIATION

As, however, there were points arising out of these con-
siderations which required detailed examination, the Con-
ference recommended that a committee be set up to enquire
into, report upon and make recommendations concern-
ing existing statutory provisions requiring reservation of
Dominion legislation for the assent of His Majesty or author-
ising the disallowance of such legislation ; the position as
to the competency of the Dominion Parliaments to give
their legislation extra-territorial operation; the practi-
cability and most convenient method of giving effect to the
principle that each Dominion Parliament should have
power to give extra-territorial operation to its legislation
in all cases where such operation is ancillary to the provision
for the peace, order and good government of the Dominion ;
the principles embodied in the Colonial Laws Validity Act,
1865, and the extent to which any provisions of that Act
ought to be repealed, amended or modified in the light of
the existing relations between the various members of the
British Commonwealth of Nations.

The Conference recognised that the then existing adminis-
trative, legislative and judicial forms were not in accordance
with the state of development which the British Common-
wealth of Nations and its autonomous members had then
reached, a condition of things following inevitably from the
fact that most of those forms dated back to a time well ante-
cedent to the present stage of constitutional development.?

That ever-growing organism the British Commonwealth

128 and 29 Vic. ¢. 63. 3 Cf. Cmd. 3479, p- 7 (1929).
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of Nations and its autonomous component parts, continued,
during the taking of the important inquiries just mentioned,
to grow, and it was just about this period that the Jegis-
lative and judicial developments indicated in Chapter VII?
took place.

§ 103. CONFERENCE ON DOMINION LEGISLATION

In January, 1930, the Report of the Conference on the
operation of Dominion Legislation and Merchant Shipping 2
was published, and it dealt with three subjects, inier alia,
which are relevant here,

§ 104. POWERS OF DISALLOWANCE AND RESERVATION NOT
EXERCISABLE

The first includes the powers of disallowance and reser-
vation. The power of disallowance was the power which
the Crown had hitherto held, and accasionally exercised,
of annulling an Act passed by a Dominion or Colonial Legis-
lature. This power, whatever its origin, found statutory
expression in most of the Dominion Constitutions. The
New Zealand Constitution Act, 1854,% and the British North
America Act, 1867,* empowered the King in Council to
disallow any Act of Parliament of either Dominion within
two years from the receipt of the Act from the Governor-
General, but he has not done so in New Zealand since 1867
and in Canada since 1843 ; the Commonwealth of Australia
Act, 1900,% and the South Africa Act, 190g,% empower him
to do so within one year after the assent of the Governor-
General has been given, but he has never exercised
this power there ; no such power exists in the Irish Free
State ; and in Newfoundland the constitution is based on
Letters Patent.

The power of reservation means the power of a Governor-
General to withhold assent to a Bill passed by a competent

1 88 53 et seq. anie.

2Cmd 3479, g v. 1n the Appendix post. A special Sub-Conference of
the Impenal Conference, 1926, on Merchant Shipping jomed forces with this
Comunutiee ; heénce the title of the Report.

3 Section 58. 4 Section 56. 5 Section 65.

¢ Cf. for discretionary power, New Zealand Constitution Act, 1852, secs.

56, 50; British North America Act, 1867, secs. 55, 57; Commonwealth of
Australia Act, 1900, secs. 58, 60; Scouth Africa Act, 1909, secs. 64, 66.
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Legislature in order that His Majesty’s pleasure may be
taken thereon. This power exists in various forms in all
the Dominions.! The Conference agreed that in the present
constitutional position, the power of disallowance can no
longer be exercised in relation to Dominion Legislation and
recommended that the Dominions concerned should procure
amendments to their Constitutions accordingly, and pointed
out that it is open to them to procure amendments as to
the power of reservation also.

§ 705. EXTRA-TERRITORIAL LEGISLATION

The second matter related to the position as to the
competence of Dominion Parliaments to give their legis-
lation extra-territorial operation, and the Conference recom-
mended that in a declaratory statute to be passed by the
Parliament at Westminster a clause should be included in
the following form :

It is hereby declared and enacted that the Parliament
of a Dominion has full powers to make laws having extra-
territorial operation.™

§ 1006. CoroNiaL Laws VarLipiTy Act, 1865

The third matter was the Colonial Laws Validity Act,
1865, which preserved the right of the Imperial Legislature
to legislate for a colony, even one with an autonomous legis-
lature, namely a Dominion, and was designed to prevent
that colony or Dominion Legislature from enacting any
laryy Tepugeeni 4o e wapress erw appicd o et Colory o
Dominion by the Imperial Legislature, the wvalidity of
Colonial and Dominion Laws being therefore subject to
examination by the Colonial or Dominion Courts, and by
the Judicial Committee of the Privy Council.? That Con-

I Yor specific reservation of particular subjects, the New Zealand
Constitution Act, 1852, sec 65; the Commonwealth of Australia Act,
Igoo, sec 74, South Afnca Act, 1909, secs. 25, 64, 35, 106, 151

228 and 29 Vic ¢ 63; see Appendix post

3 Cf L'Union S Jacques de Montreal v Belisie (1874), LR 6 PC 31
Daobie v. Temporalities Board (1882), 7 AC 136 PC ; Atiorney-General
g Ontario v Atiorney-General of the Domunmon of Canada (1894), A C 18g

C ; Attornep-General of Ontarie v flamalton Street Radway ([1503),
AC 524 P.C, ve R. V. Marus, ¢x parie Marars (190z), AC 51 PC.
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ference therefore recommended that in the statute to be
passed by the Parliament at Westminster a clause should
be included to the effect that no Statute of the United
Kingdom thereafter should extend or be deemed to extend
to a Dominjon unless it was expressly declared in that Act
that the Dominion had requested and consented to the
enactment of the particular Statute.

§ 107. SUGGESTED NEwW COMMONWEALTE TRIBUNAL

The recommendation of that Conference which is perhaps
most relevant here is one, that is but a suggestion which
was offered for further examination by all the Governments,
that a new tribunal should be established for the determin-
ation of all differences and disputes between members of
the Commonwealth ; that it should take the form of an ad
hoc body selected from standing panels nominated by the
several members of the Commonwealth, and that it should
have a jurisdiction limited to justiciable issues arising
between Governments.?!

£ 108, CERTAIN DETAILS OF TRIBUNAL AGREED

The Imperial Conference of 1930 was the next step in the
constitutional developments which forms the subject of
this work, and by its Report, published in November 1930,
it not only approved of the Report of the Conference on the
Operation of Dominion Legislation upon the points men-
tioned, but made certain further definite recommendations
with regard fo the nranased Commononweaalth Tribunal which,
naturally forming part of the solution of the problem as to
the future settlement of disputes, will be discussed in the
next chapter.

1 Cmd. 3479 [1930), p. 41
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§ 109. THE THREEFOLD SOLUTION

THE threefold problem with regard to justiciable disputes
of litigants in the British Colonies and Dependencies and
also in the Dominions, on the one hand, and t{o inter-
Dominion disputes on the other, while remaining, as indi-
cated in the previous chapter, unsettled, contains the ele-
ments for its own solution under all three heads.

§ 110. IN THE COLONIES AND DEPENDENCIES

As regards the British Colonies and Dependencies there
is no real problem and the statutory jurisdiction of the
Judicial Committee of the Privy Council over them remains
unaffected, save in so far as it is burdened by additions to
its original jurisdiction. Unimpaired and unimpeded by
any of the obstacles created by the autonomy of the
Dominions, there is no reasen why the Judicial Committee
should not continue usefully to fulfil the purposes for which
1t was created by statute as the Supreme Appellate Tribunal
of the British Empire.

§ 111. In THE DOMINIONS

The question of ultimate appeal in Dominion litigation
Tequires very serious consideration. The fact that Dominion
125
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Sovereignty includes judicial Sovereignty does not neces-
sarily warrant the fitness of every Dominion Court. It
provides an unanswerable reason for the utmost care in the
constitution, procedure and practice of every Dominion
Supreme Court. Every Dominjon citizen is entitled to an
assurance that his ultimate Court of Appeal, which is
called on to supersede the Judicial Committee of the Privy
Council, is independent, fearless and competent; is not
subject to any of the objections at present made against
appeals to the Judicial Committee on the ground of undue
expense, dclay, defective knowledge of local law and con-
ditions or bias due to religion, politics or class; and is
sufficiently strong in numbers and quality to make its
majority judgments conclusive expositions of Dominion law
helped by the contrasted opinions of the minority judgments
and unvitiated by the compromise statements of law
resulting from the single-judgment system adopted in some
courts of appeal.

§ 112, INDEPENDENT JUDICIARY ESSENTIAL

As Lord Hewart has recently pointed out, many of the
most significant victories for freedom and justice have been
won in the Law Courts and the liberties of the citizen are
closely bound up with the complete independence of the
judges.

“When, for any reason or combination of reasons, it has
happened that there has been lack of courage on the Judicial
Bench, the enemies of equality before the law have succecded,

and the administration of the law has been brought into dis-
' Tepute.’’! :

§ 113. FREE FROM GOVERNMENTAL CONTRGL

The efforts of Executive Governments in earlier times,
not entirely unsuccessful, to dilute the fount of justice
by appointing appropriately complaisant judges, were met
in England by the Act of Settlement, placing the Judges
beyond the control of the Executive. The present position
in the Dominions with regard to this is not, it is feared,

! The New Despotism, by the Right Hon. Lord Hewart, 1..C.]., at p. 102.
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beyond criticism because in most of them the judges are
appointed by the Governor-General on the advice of the
Executive. It has ever since the Act of Settlement been
realised that the law with regard to appointment to any
judicial office, however great or small, should be such as to
preclude its being made upon religious, political, nepotic, or
any considerations other than the courageous fairness and
learning of the true judicial temperament. To allow the
Executive for the time being to influence, by advice or
otherwise, judicial appointment is to make politics a ladder
for the ambiticus climber and the Bench a haven for the
dishonest place-hunter. In some countries the Upper
House of the Legislature,! and in other countries the head
of the Judiciary, have been considered best qualified to
advise the head of the State in selecting the ablest and most
experienced lawyers to fill judicial office. The State has
the advantage, in the former, of the widespread respon-
sibility of the highest deliberative assembly considering the
selection and, in the latter, of the specialised responsibility
of one who having intimate and continuous knowledge of
the legal and other attainments of the members of the
profession and holding, as he generally does, office for life,
is not only unlikely to be influenced in his choice by such
considcrations as might conceivably affect appointments
made on the advice of a government, but wounld have every
inclination and incentive, as head of the judiciary, to main-
tain by his choice the highest standard of judicial com-
petence and honour. The invidious position in which the
duty of resisting the claims of ambitious politicians places
a democratically elected Minister for Justice—even though

Y Cf. The American Government, by Frederic J. Haskin, at p. 285:

“ Receving appointrment from the President upon confirmation by the
Senate the mne justices of the Supreme Court pass beyond the power of
erther except under a process of impeachment in which the House must act
as Grand Jury and the Senate as the Couwrt of Impeachment ... A
Justice of the Supreme Court of the Umited Statces can be removed for
No other cause than ‘high crimes and misdemeanors® which have
Dever been charged against any justice except Samuel Chase, who was
Impeached in 1804, but who was acquitted by the Senate in 1805. His
Impeachment grew out of palitical opinions held and expressed by him and
did not involve the mntegrity of the man. He was, however, also charged
With tyrannical conduct mn tnals under the Alien and Sedition Law.”
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the responsibility be collectively that of a Government-—
is evident, and looking back down history one sees the diffi-
culties which even the best of Governments had to avoid
selecting judges and law officers on the unsound grounds
indicated and to make unquestionable appointments on the
grounds of the requisite judicial qualities. Much more can
be written on this subject if details of some of the appoint-
ments made are to be given.

§114. WiTH SECURITY OF TENURE

In most of the Dorminions a judge is given the same
security of tenure and remuneration as English judges have
hitherto enjoyed, inasimuch as a judge cannot be removed
from office except by the Governor-General in Council on an
address from both Houses of Parliament in the same session
praying for such removal on the ground of proved mis-
behaviour or incapacity, and his remuneration cannot be
diminished during his continuance in office. The inde-
pendent, fearless and competent judge is enabled by this
security to adjudicate justly in all circumstances. It is,
however, in practice, very little, if any, protection to the
litigant against the partisan or dishonest judge who may
have attained his judicial position by the prostitution of
religion, politics or nepotism. A litigant, or even a body of
litigants, such as a mipority in any Dominion, discriminated
against repeatedly by such a partisan judge, would find it
practically impossible, in the first place, to $rove the judicial
misbehaviour or incapacity and, in the second place, to
secure a vote of both Houses of Parliament for the removal
from office of the offensive judge.

§ 715. AND A STRONG SUPREME COURT

Numerical strength is a matter which applies particularly
to the Dominion Supreme Court, especially when contrasted
with a large Bench [ike that of the Judicial Committee of
the Privy Council, as already indicated,! or the United
States Supreme Court which consists of nine members.

1 Vide § 15 anle.
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This numerous Bench while allowing a division of the judi-
cial labours secures a reasonably large attendance of judges on
every occasion, without undue delay in the preparation of
careful majority and minority judgments,® helping the
development and elucidation of the law. It is a matter
for consideration whether so numerous a Bench of judges
would or would not be disproportionate in the Dominions
where, however, the Bench is at present numerically much
weaker. For instance, the Supreme appellate tribunal
consists, in Canada of the Chief Justlice and five judges, in
Australia of the Chief Justice and four judges, in South
Africa of the Chief Justice and four judges, and in the Irish
Free State of the Chief Justice and only two judges. So
small a Bench involves, in the hearing of cases combined
with the preparation of judgments, either overwork on the
part of the Bench or inadequate consideration of the issues
involved.

§ 116. FREE FRoM Bias

A Supreme Court Bench composed entirely of those rare
possessors of completely judicial temperament, integrity
and erudition, would be open to no further comment than
one of astonished praise. In such ideal circumstances it
would be unnecessary and improper to suggest that the
Bench should be proportioned to the sectional opinions of
the Dominion in whichit adjudicates. But the circumstances
of the Dominions are no more ideally free from class, political

1In The American Goverwment, by Haskin, at p 291, a description 1s
gven of the procedure adopted by the members of the Supreme Court 1n
conference to arrive at thewr decisior  ** After every justice has expressed
his opinion as fully as he cares to, the Chief Justico calls the roll of the
Couri and each member votes upon the question of an adverse or a favonr-
able decision  After this the Chief Justice assigns to the members of
the Court the cases upon which they arc to write their opimons  Later
these opmuions are brought m by the members writing them and laid
before the whole Conrt Here agam they argne the case, criticise the
opmion and often amend 1t so much that it has hittle semblance to its
onginal form  The Court again by rell-call votes upon the guestion of
Whether 1t shall be read as the opinion of the Court or not  If there 15 a
dissenting vote on any case, those who dissent arrange among themselves
as to who shall wnite the dissenting opmion  Sometimes the grounds upon
Which diflerent justices dissent vary, so that there may be one or more
dissenting opin:ons handed down

N

K
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and religious prejudice than any other parts of the world,
and even judges vield in a greater or less degree, often with-
out conscious misbehaviour or incapacity, to the influences
of their environment. In places, therefore, such as Quebec
and the Irish Free State, where religious feeling runs high ;
it would seem just to arrange that the best aspects of legiti-
mate sectional opinion should be taken into account in
making appointments to the Bench, as far as material at
the Bar permits in the opinion, not of a political bird-of-
passage like a Minister for Justice, but in the opinion of
some competent adviscr like the head of the judiciary. The
Judicial Committee of the Privy Council has been criticised
as being unrepresentative of litigants whose cases it heard,
but at Jeast it has the merit of being, in the main, outside
and detached, possibly too detached, from the controversies
it was called on to determine. 1t would be, indeed, anom-
alous if its Dominion successor were to leave itself open to
the same charge, without being even able to claim the
merit of an unbiased detachment.

This, then, is the solution of the problem as to the ultimate
determination of Dominion litigation. The judicial
sovereignty of each Dominion requires that its Supreme
Court should not only be supreme but should deserve
supremacy by its own intrinsic independent, courageous
and competent administration of even-handed justice
between all its citizens, whatever be their sectional opinions
or affiliations.

§ 117. As To INTER-DoMINION DISPUTES

The last aspect of justiciable disputes relates, not to
private litigation, but to disputes between the Dominions
viter se. The real outstanding question was whether the
Dominions, having achieved the attributes of free nation-
ality, should submit disputes inter se to some independent
tribunal, such as the Permanent Court of International
Justice. At the Imperial Conference of 1930, they agreed
that it was desirable that such disputes, whenever they
arose, should be submitted to some domestic tribunal of an
arbitral nature and they passed a series of recommendations,
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rather vague and elastic in character, with that object in
view. The first was :

“1It was agreed that some machinery for the solution of
. disputes between members of the British Commonwealth is
desirable.”" 1

There would not be, of course, even a distant analogy
between the suggested Tribunal, on the one hand, and the
Judicial Committee or any other Court existing in either
the British Commonwealth of Nations or the British Empire -
on the other. The distinctions between them are however
worth noting. The Privy Council is an archaic growth and
even the Judicial Committee, though statutory, is early
nineteenth century; the original purposes of the Privy
Council were quite different from its present ones; the
original jurisdiction of the Judicial Committee was over
Colonies and other dependent possessions beyond the seas ; it
was pre-Dominion and therefore was not agreed to by them ;
its jurisdiction was unsuited to their auntonomy and was
and is resented by them as unsatisfactory, useless and
damaging interference ; and was limited to ordinary
appellate litigation and special reference.

The proposed new tribunal presents features which the
Judicial Committee lacks, for it to be a thoroughly modem
institution ; specially established to meet a particular need ;
with an original jurisdiction over, and specially adapted
to deal with the differences between autonomous nations ;
which as sovereign states, equal in status, establish it by
agreement between themselves; and would share equally
in the appointment or election of its judges and the settle-
ment of its jurisdiction, procedure and practice.

§ 118. AN 4p Hoc COMMONWEALTH TRIBUNAL

113

2. Tt was agreed, in order to avoid too much rigidity, not
to recommend the constitution of a permanent court, but to
seek a solution along the line of ad hoc proceedings. The Confer-
ence thought that this method might be more fruttful than any
other in securing the confidence of the Commonwealth.” 2

1 Cmd. 3717 (1930), p. 23, the relevant parts of which appear in the
Appendix; ) 3 P 2 Ibid., p. 23.
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The many objections to any Commonwealth Court at all
provide reasons for proceeding with great delicacy and care
in this experimental matter and it is better to allow the
details of the tribunal to evolve from the needs of the .
Dominions than to wreck it by the imposition of any element
of doctrinaire rigidity.

§119. OF A VOLUNTARY KIND

3. The next question considered was whether proceedings
should be voluntary or ebligatory, in the sense that one party
would be under an obligation to submit thereto if the other party
wished it. In the absence of general consent to an obligatory
system it was decided to recommend the adoption of a veluntary
system.”” ?

It could hardly have been decided otherwise in consonance
with the co-operative principle on which the Common-
wealth works and which is one of its strongest links. To
decide otherwise would be to risk a breach in the practice
of that co-operation by the practical cutlawry of any
member-state of the Commonwealth which either declined
to agree In advance to an obligatory court or declined to
submit afterwards to its decision, on having been brought
there wn invitum.  The founders of the Court of International
Justice, confronted perhaps with a somewhat greater and |
more difficult task, have sought to attract jurisdiction,
support and sanction by voluntary adherence rather than
by any obligatory method ; 1t is difficult to see how com-~
pulsion cowdd be applied in either case.

§ 120.- ITs COMPETENCE

‘4. 1t was agreed that it was advisable to go further, and
to make recornmendations as to the competence and composition
of an arbitral tribanal, in crder to facilitate resort to it by pro-
viding for the machinery whereby a tribunal could, in any given
case, be brought into existence.

‘“ As to the competence of the tribunal no doubt was enter-
tained that this should be limited to differences between govern-
ments. The Conference was also of the opinion that the differ-
ences should only be such as are justiciable.” 2

! Cud. 3717, P. 23- 2 Ibid., p. 23.
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This limitation of jurisdiction to differences between
Governments arises naturally from the complete and
sovereign judicial system which each Dominion possesses.
- As already shown, the Dominions do not admit the need
or desirability of any private litigant seeking a higher or
other tribunal than the Dominion Supreme Courts. This
express limitation also indicates that the object of the new
tribunal is to hear and determine inter-Dorpinion questions
for which no Commonwealth Court existed, unless the
Judicial Committee be regarded as suited for that purpose,
which ex hypothesi it is not.

The limitation of jurisdiction to such differences as are
justiciable involves the preliminary enquiry as to what
differences are justiciable and what are not and this is by
no means a simple question. The distinction between a
political question to be settled by war or treaty, i.e. force
or negotiation, or both, and a legal question to be settled by
a court,i.e. on Jaw and reason, depends not entirely on the
formal nature of the question itself but on the action taken
by the parties.! But a distingnished modern jurist has
suggested that a justiciable dispute is one “ as to any right
or obligation, either under general international law or the
terms of any treaty or other international engagement,
including a dispute as to any fact relevant to the right or
obligation.”” * Most of the controversies likely to arise
between the Dominions are justiciable disputes, but it is
conceived that in a system where co-operation is the domin-
ant principle amongst admittedly equal sovereign nations
a way would be found to hear and determine on their
merits any disputes likely to arise without resorting to
meticulously technical points about jurisdiction.

Professor Berriedale Keith suggested that the jurisdiction
should be limited to

'Cf Rhode Island v. Massachusetts, 12 Peters, 657 at 714: ““ all con-
troversies between nations are 1n this sense palitical and not judicial, as
hone but the Sovereign can settle them. . . . But the States surrendered
to Congress and 1its appomted Court the night and power of setthng thewr
Mmutnal controversies, thus making them judicial questions, whether they
arose on boundary junsdiction or any cause whatever,” per Baldwm, J.

* Sir John Fischer Wilhiams, KC, CBE, in Chapters vn Curreni Inler-
Rattonal Law and League of Nations {192g), at P- 44-
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" definite complaints by one Dominion against another, or by
the United Kingdom against a Dominion, or vice verse, of injury
inflicted upon a British subject belonging to one part of the
Empire in some cother, under circumstances which, in inter-
national law, would afford a cause of claim for damages. The
institution of such a form of procedure would only be another
recognition of the obwvious fact that the position of the self-
governing Dominions tends in an ever-increasing degree to be
assimilated to that of foreign states, while the choice of tribunal
wonld be a sign of the other essential fact, the real unity of the
Empire,”’ 1

Presumably, the Commonwealth is meant.

It is, however, suggested that here also rigidity is to be
avolded and that jurisdiction to arbitrate upon justiciable
differences hetween Governments has the double advantage
of being likely to attract such of the Dominions as wish to
make any use of the tribunal and at the same time general
encugh in its terms to admit most of the differences that
are likely to arise. There is, however, no express indication
that a government would be allowed to follow the desirable
and useful course of adopting as its own the case of one of
its own nationals, but it is assumed that the jurisdiction is
wide enough to permit this to be done.

§ 1z1. Irs CoMPOSITION

“ 5. Tt was agreed that the tribunal should be consulted ad
hoc for each dispute to be settled and should consist of five
citizens of the Biitish Commonwealth of Nations selected :

" (@) One by each parfy to the dispute from the State mem-
bers of the Commonwealth other than the pariies being persons
who hold or have held high judicial office or are distinguished
jurists and whose names will carry weight throughout the
Comimnonwealth,

" (8} One by cach party to the dispute from any part of the
Commonwealth, with complete frecdom of choice.

" () The members so chosen shall with complete freedom
of choice select the Chairman of the tribunal.

““The parties might if they desired bring experts as assessors
before the tribunal; cach party should bear its own expenses
and should bear the expenses of the tribunal equally.”

Thesedetails of machinery could be adjusted easily between

! Keith, Impertal Unity, p. 166. Cf. p. 388.
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the parties by agreement once the principle of any such
tribunal at all and the extent of its jurisdiction are admitted.
If the members of the tribunal are competent it is a sub-
sidiary though important matter whether there be three
or five judges, and for a responsible court of first instance
of this kind much can be said for making its quorum five
with a view to securing a Tribunal which is strong in numbers
and quality. It is just possible on the machinery suggested
that the selected members may be equally divided as to the
selection of a chairman and so provision should be made for
this eventuality.

§ 122. CONCLUSION

This allocation outlined in this chapter® of the threefold
problem of the judicial functions under discussion co-
ordinates the rights and duties arising, first, from the present
development of the British Colonies and Dependencies,
whose needs are scrved by the Judicial Committee; secondly,
from the autonomy of the Dominions, whose judicial
sovereignty 1s thus recognised; and, thirdly, from the
Commonwealth, the free association in which is preserved.

It follows the trend of constitutional development in
all three aspects. The Colonies are left with the advan-
tages of either maintaining the stafus quo or of passing on
towards such autenomy as their various stages of develop-
ment justify ; the autonomous nations exercise the judicial
independence which their sovereignty requires with the
responsibility which rests on all free nations to mete out
even-handed justice to their citizens regardless of sectional
opinions and interests ; the Commonwealth finds a domestic
tribunal of a voluniary nature which, without infringing
any existing rights, may facilitate co-operation between the
Dominions futer se.

The spontaneous manner in which international associa-
tion evolves within the Commonwealth ensures, not only
the most vigorous growth of individual national cultures,
but their grouping to the greatest national and international
advantage. Lach adolescent Colony or Dependency tends
towards maturity; each responsible Dominion develops
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its own spiritual, intellectual, artistic, political, social and
economic culture to the enrichment, not only of itself but
of the whole world. They begin at home, and by becoming
good nationals become better infernationals. The funda-
mental similarities of language, institutions, and laws, being
more real between the nations of the Commonwealth than
between foreign nations, facilitate the spread of new
national ideas, cultures or movements more rapidly
through the Commonwealth than through other parts of
the world. The cultural value of grouping to the associated
nations of the Commonwealth is both a reason for its
existence and its strongest link., The fundamental simil-
arities of language, ideas, institutions and laws between
the nations of the British Commonwealth and the United
States of America—to the extent to which they exist—
form more real links between them than between nations
where such affinities do not exist. Conversely, no artificial
association of nations arranged by governments can be as
real or lasting as the voluntary association of peoples. The
voluntary element in the threefold solution here submitted
is the best guarantee that it accords with the spirit and
constitutional development of the autonomous nations
which, equal in status, and in no way subordinate one to
another in any aspect of their domestic or external affairs,
though united by a common allegiance to the Crown, are
freely associated as members of the British Commenwealth
of Nations.
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1. INTrRODUCTION

WE were appointed at the meeting of the Imperial Conference
on the z5th October, 126, to investigate all the questions on the
Agenda affecting Inter-Imperial Relations. Qur discussions on
these questions have been long and intricate. We found, on
examination, that they involved consideration of fundamental
principles affecting the relations of the various parts of the British
Empire inter se, as well as the relations of each part to foreign
countries. For such examination the time at our disposal has
been all too short. Yet we hope that we may have laid a
foundation on which subsequent Conferences may build.

TI. STATUS OF GREAT BRITAIN AND THE DOMINIONS

The Committee are of opinion that nothing would be gained
by attempting to lay down a Constitution for the British Empire.
Its widely scattered parts have very different characteristics, very
different histories, and are at very different stages of evolution ;
while, considered as a whole, it defles classification and bears no
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real resemblance to any other political organisation which now
exists or has ever yet been tried.

There is, however, one most important element in it which,
from a strictly constitutional point of view, has now, as regards
all vital matters, reached its full development—we refer to the
group of self-governing communities composed of Great Britain
and the Dominions. Their position and mutual relation may be
readily defined. They are auntonomous Communitfies within the
British Lnpire, equal in stalus, in no way subordinate one to
another in any aspect of their domestic or external affairs, though
uniled by a common allegiance to the Crown, and frecly associated
as members of the Dritish Commonwealth of Nations.

A foreigner endeavouring to understand the true character of
the British Empire by the aid of this formula alone would be
tempted to think that it was devised rather to make mutual
interference impossible than to make mutual co-operation easy.

Such a criticism, however, completely ignores the historic
situation. The rapid evolution of the Gversea Dominions during
the last fifty ycars has involved many complicated adjustments of
old political machinery to changing conditions. The tendency
towards cquality of status was both right and inevitable.
Geographical and other conditions made this impossible of attain-
ment by the way of federation. The only alternative was by the
way of autonomy; and along this road it has been steadily
sought. Lvery sclf-governing member of the Empirc is now
the master of its destiny. In fact, if not always in form, it is
subiect to no compulsion whatever.

But no account, however accurate, of the negative rclations
by which Great Britain and the Dominions stand to each other
can do more than express a pertion of the truth. The DBritish
Empire is not {ounded upon negations. It depends essentially,
if not formally, on positive ideals, Frec institutions are its life-
blood. Free co-operation is its instrument. Peace, security,
and progress arc among its objects. Aspects of all these great
themes bave been discussed at the present Confercnce ; excellent
results have been thereby obtained, And, though every
Dominion is now, and must always remain, the sole judge of
the nature and extent of its co-operation, no common cause will,
in our copinion, be thercby imperilled.

Equality of status, so far as Britain and the Dominions are
concerned, is thus the root principle governing our Inter-Imperial
Relations. But the principles of equality and similarity,
appropriate to stajus, do not universally extend to fonction.
Here we require something more than immutable dogmas. For
example, to deal with questions of diplomacy and questions of
defence, we tequire also flexible machinery—machinery which
can, from time to time, be adapted to the changing circumstances
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of the world  This subject also has occupied our attention. The
rest of this Report will show how we have endeavoured not only
to state pohtical theory, but to apply 1t to our common needs.

III  Specian Posttion ofF INDIA

It wall be noted that i the previcus paragraphs we have made
no mention of India.  Our reason for hmiting their scope to Great
Britain and the Dorminons 1s that the position of India mn the
Emprre 15 alrcady defined by the Government of India Act, 1939
We would, nevertheless, recall that by Resolution IX of the
Impertal War Confercnce, 1917, due recognition was given to the
mmportant posttion held by India in the British Commonwealth.
Where, 1n this Report, we have had occasion to consider the
position of India, we have made particular reference to 1t.

1V. RELATIONS BETWELEN THE VaRIOUS PARTS OF THEL
Britisi EMPIRE

Existing admimstrative, legislative, and judicial forms are
admittedly not wholly 1n accord with the position as described
i Section 1T of this Report This 1s inevitable, since most of
these forms date back to a time well antecedent to the present
stage of constitutional development  Our first task then was to
examine these forms with speaal reference to any cases where
the want of adaptation of practice to principle caused, or mght
be thought to cause, inconvenience in the conduct of Inter-
Impenal Relations.

(a) The Tutle of His Magesty the King.

The tatie of His Majesty the King 1s of special importance and
concern to all parts of His Majesty s Dommions  Twice within
the last fifty years has the Royal Title been altered to smt
changed conditions and constitutional devdlopments

The present title, which is that proclaimed under the Royal
Titles Act of rgor, 1s as follows —

" George V, by the Grace of God, of the United Kingdom
of Great Britain and Ireland and of the Bntish Dominions
beyond the Seas King, Defender of the Farth, Empcror of
India ”

Some time before the Conference met, 1t had been recognised
that this form of title hardly accerded with the altercd state of
affairs ansing from the estabhishment of the Irish Free State as a
Dominion It had further been ascertamed that it would be
1n accordance with His Majesty’s wishes that any recommenda-
ton for change should be submutted to um as the result of
discussion at the Conference.
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We are unanimously of opinian that a slight change is desirable,
" and we recommend that, subject to His Majesty's approval, the
necessary legislative action should be taken to secure that His
Majesty’s title should henceforward read :—

“ George V, by the Grace of God, of Great Britain, Ireland
and the British Dominions beyond the Seas King, Defender
of the Faith, Emperor of India."”

(&) Position of Governors-General.

We proceeded to consider whether it was desirable formally
to place on record a definition of the position held by the
Governor-General ' as His Majesty’s representative in the
Dominions. That position, though now generally well recognised,
undoubtedly represents a development from an earlier stage when
the Governor-General was appointed solely on the advice of His
Majesty’s Ministers in London and acted also as their
representative.

In our opinion it is an essential consequence of the equality
of status existing among the members of the British Common-
wealth of Nations that the Governor-General of a Dominion is
the representative of the Crown, holding in all cssential respects
the same position in relation to the administration of public
affairs in the Dominion as is held by His Majesty the King in
Great DBritain, and that he is not the representative or agent of
His Majesty’s Government in Great Britain or of any Department
of that Government.

It seemed to us to follow that the practice whercby the
Governor-General of a Dominion is the formal official channel
of communication between Ilis Majesty's Government in Great
Britain and His Governments in the Daminions might be regarded
as no lenger wholly in accordance with the constitutional poesition
of the Governor-General. It was thought that the recognised
official channel of communication should be. in future, between
Government and Government direct. The representatives of
Great Britain readily recognised that the existing procedure
might be open to criticism and accepted the proposed change in
principle in relation to any of the Dominions which desired it.
Details were left for settlement as soon as possible after the
Conference had completed its work, but it was recognised by the
Committee, as an essential feature of any change or development
in the channels of communication, that a Governor-General should
be supplied with copies of all documents of importance and in
general should be kept as fully informed as is His Majesty the
King in Great Britain of Cabinet business and public afiairs.

1 The Gavernor of Newfoundland is in the same position as the Governor-
General of a Dominlon.
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(¢) Operation of Dominion Legislation.

Our attention was also called to various points in connection
with the operation of Dominion Ilegislation, which, it was
suggested, required clarification.

The particular points involved were :—

{a) The present practice under which Acts of the Dominion
Parliaments are sent each year to London, and it is
intimated, through the Sccretary of State for Dominion
Affairs, that *“ His Majesty will not be advised to exercise
his powers of disallowance *” with regard to them.

{6) The reservation of Dominion fegisiation, in certain circum-
stances, for the signification of His Majesty’s pleasure
which is signifted on advice tendered by His Majesty's
Government in Great Britain.

{¢) The diffcrence between the legislative competence of the
Parliament at Westminster and of the Dominion Parlia-
ments in that Acts passed by the latter operate, as a
gencral rule, only within the territorial area of the
Dominion concerned.

(d) The operation of legislation passed by the Parliament at
Westminster in relation to the Dominions. In this con-
nection special attention was called to such Statutes as
the Colonial Laws Validity Act. It was suggested that
in future uniformity of legisiation as between Great
Britain and the Dominions could best be secured by the
enactment of reciprocal Statutes based upon consultation
and agreement.

We gave these matters the best consideration possible in the
limited time at our disposal, but came to the conclusion that the
issues involved were so complex that there would be grave danger
in attempting any immediate pronouncement other than a state-
ment of certain principles which, in our opinion, underiie the
whole question of the operation of Dominion legislation. We felt
that, for the rest, it would be necessary to obtain expert guidance
as a preliminary to further consideration by His Majesty’s
Governments in Great Britain and the Dominions.

On the questions raised with regard to disallowance and
rescrvation of Dominion legislation, it was explained by the
Irish Free State representatives that they desired to clucidaie
the constitutional practice in relation to Canada, since it is
provided by Article 2 of the Articles of Agreement for a Treaty
of 1g21 that ** the position of the lrish Free State in relation to
the Imperial Parliament and Government and otherwise shall
be that of the Dominion of Canada.”

On this point we propose that it should be placed on record
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that, apart from provisions embodied in constitutions or in specific
statutes expressly providing for rescrvation, it is recognised that
it is the right of the Government of each Dominion to advise the
Crown in all matters relating to its own affairs. Consequently,
it wounld not be in accordance with constitutional practice for
advice to be tendered to His Majesty by His Majesty’s Govern-
ment in Great Britain in any matter appertaining to the affairs
of a Dominion against the views of the Government of that
Dominion.

The appropriate procedure with regard to projected legislation
in one of the self-governing parts of the Empire which may affect
the interests of other self-governing parts is previous consultation
hetween His Majesty’s Ministers in the several parts concerned,

On the question raised with regard to the legislative competence
of members of the British Commonwealth of Nations other than
Great Britain, and in particular to the desirability of those
members being enabled to legislate with extra-territorial effect,
we think that it should similarty be placed on record that the
constitutional practice is that legislation by the Parliament at
Westminster applying to a Dominion would only be passed with
the consent of the Dominion concerned.

As already indicated, however, we are of opinion that there are
points arising out of these considerations, and in the application
of these general principles, which will require detailed examina-
tion, and we accordingly recommend that steps should be taken
by Great Britain and the Domirtons to set up a Committee with
terms of reference on the following lines i—

*To enquire into, report upon, and make recommendations
concerning—

(i) Existing statutory provisions requiring reservation of
Dosminion legislation for the assent of His Majesty
or authorising the disallowance of such legislatipn.

(ii) (@) The present position as to the competence of
Dominion Parliaments o give their legislation
extra-territorial operation.

(b) The practicability and most convenient method
of giving effect to the principle that each Dominion
Parliament should have powcr to give extra-
territorial operation to ifs legislation in all cases
where such operation is ancillary to provision for
the peace, order, and good government of the
Dominion,

{iii) The principles embodied in or underlying the Colonial
Laws Validity Act, 1865, and the extent to which
any provisions of that Act ought to be repealed,
amended, or modified in the light of the existing
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relations between the various members of the
Pritish Commonwealth of Natiops as described in
this Report.”

(@) Merchant Shipping Legislation.

Somewhat similar considerations to those set out above
governed our attitude towards a similar, though a special,
question raised in relation to Merchant Shipping Legislation.
On this subject it was pointed out that, while uniformity of
administrative practice was desirable, and indeed essential, as
regards the Merchant Shipping Legislation of the various parts
of the Empire, it was difficalt to reconciie the application, in
their present form of certain provisions of the principal Statute
relating to Merchant Shipping, oiz., the Merchant Shipping Act
of 1804, more particularty Clanses 735 and 736, with the constita-
tional status of the several members of the British Commonwealth
of Nations.

In this case also we felt that, although, in the evolution of the
British Empire, certain inequalities had been allowed to remain
as regards various questions of maritime affairs, it was essential
in dealing with thesc inequalities to consider the practical aspects
of the matter. The difficulties in the way of introducing any
immediate alterations in the Merchant Shipping Code (which dealt
amongst other maiters, with the registration of British ships
all over the world) were fully appreciated and it was fclt to be
necessary, in any review of the position, to take into account such
matters of general concern as the qualifications for registry as
a British ship, the status of British ships in war, the work done
by His Majesty’s Consuls in the interest of British shipping and
geamen, and the question of Naval Courts at foreign ports to deal
with crimes and offences on British ships abroad.

We came finally to the conclusion that, following a precedent
which had been found useful on previous occasions, the general
question of Merchant Shipping Legislation had best be remitted
to a special Sub-Conference, which could meet most appropriately
at the same time as the Expert Committee, to which reference is
made above, We thought that this speciai Sub-Confcrence
should be invited to advise on the {ollowing general lines .—

“To consider and report on the principles which should
govern, in (he general intercst, the practice aud legislation
relating to merchant shipping in the various parts of the
Empire, having regard to the change in constitutional status
and general relations which has occurred since existing laws
were enacted.”

We took note that the representatives of India particularly
desired that India, in view of the importance of her shipping
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interests, should be given an opportunity of being represented
at the proposed Sub-Conference.  We felf that the full representa-
tion of India on an equal footing with Great Britain and the
Dominicns would not only be welcomed, but could very properly
be given, due regard being had to the special constituticnal
position of India as explained in Section IIT of this Report.

{e) Appeals to the Judicial Committee of the Privy Council.

Another matter which we discussed, in which a general consti-
tutional principle was raised, concerned the conditions governing
appeals from judgments in the Dominions to the Judicial Com-
mittee of the Privy Council. Trom these discussions it became
clear that it was no part of the policy of His Majesty’s Govern-
ment in Great Britain that questions affecting judicial appeals
should be determined otherwise than in accordance with the
wishes of the part of the Empire primarily affected. It was,
bowever, generally recognised that, where changes in the existing
system were proposed which, while primarily affecting onc part,
raised issues in which other parts werc also concerned, such
changes ought only to be carried out after consultation and
discussion.

So far as the work of the Committee was concerned, this general
understanding expressed all that was required. The question of
some immediate change in the present conditions governing
appeals from the Irish Iree State was not pressed in relation to
the present Conference, though it was made clear that the right
was reserved to bring up the matter again at the next Tmperial
Confereice for discussion in relation to the {acts of this particular
case,
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Part II.—ORIGIN AND PURPOSE oF CONFERENCE

Geteral.

6. The present Conference owes its origin to a recommendation
contained in the Report of the Imperial Conference of 1926.  The
Inter-Imperial Relations Committee of that Conference made a
recommendation, which was approved by the full Conference,
that a Committee should be set up to examine and report upon
certain gquestions connected with the operation of Dominion
legislation, and that a Sub-Conference should be set up simul-
taneously to deal with merchant shipping legislation, This

N.S. 145 L
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recommendation was approved by the Governments concerned,
and the present Conference was established to carry ount those
tasks

7 The Report of the Imperial Conference of 1926, 1n addition
to setting forth the problems which required further examination,
contamed first and foremost a statement of the prinaiples regulat-
ing the relations of the members of the British Commonwealth
of Nations at the present day It 18 desirable to recall these
principles as they establish the basis and starting-point of the
work of the present Conference

8 The Report of the Imperal Conference declared 1n relation
to the Umted Kmgdom and the Domimeons that

“ They are autonomous commumties within the British
Empwe, equal m status, in no way subordinate one to
another in any aspect of therr domestic or external affairs,
though united by a common allegiance to the Crown, and
freely associated as members of the British Commonwealth
of Nations "’

The Report recogmised, however, that existing admunistrative,
legislative and judicial forms were admittedly not wholly in
accord with the position as described, a condition of things
following incvitably from the fact that most of these forms
dated back to a tume well antecedent to the present stage of
constitutional development

g With regard to the position of the Governor-General, it
was placed on record in the Report that it was an essential conse-
quence of the equahty of status existing among the members of
the British Lommonwealth of Nations that the Governor-General
15 the representative of the Crown, holding in all essential respects
the same position 1n relation to the admumstration of public
affairs 1n the Domimuon as 15 held by His Majesty the King in the
United Kingdom, and that he 1s not the representative or agent
of His Majesty's Government 1 the United Kingdom or of any
Department of that Government

10. With regard to certain points connected with Domimion
legislation—disallowance, reservation, the extra-territorial opera-
tion of Domunton Laws, and the Colomal Laws Validity Act—
the Impenal Conference of 1926, while recognising that there
would be grave danger 1n attemptmg in the hmited time at therr
disposal any unmediate pronouncement in detail on 1ssues of
such complexity, set forth certain principles which were cen-
sidered to underhie the whole subject,  As regards disallowance
and rescrvation 1t was recogmsed that, apart from provisions
embodied 1n Constitutions or in specihic statutes expressly pro-
viding for reservation, tt 1s the right of the Government of each
Dommion to advise the Crown in all matters relating to its
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own affairs ; and that consequently it would not be in accord-
ance with constitutional practice for advice to be tendered to
His Majesty by His Majesty’'s Government in the United King-
' dom in any matter appertaining to the affairs of a Dominion
against the view of the Government of that Dominion. It was
also sugpested that the appropriate procedure with regard to
projected legislation in one of the self-governing parts of
the Empire which may affect the interests of other seli-
governing parts is previous consultation between His Majesty's
Ministers in the several parts concerned ; and it was stated that,
with regard to the legislative competence of members of the
British Commonwealth of Nations other than the United King-
dom, and in particular to the desirability of those members being
enabled to legislate with extra-territorial effect, the constitutional
practice is that legislation by the Parliament of the United King-
dom applying to a Dominion would only be passed with the
consent of the Dominion concerned.

11. It was, however, considered that there were points arising
out of these considerations, and in the application of these general
principles, which required detailed examination. In the first
place, there remains a considerable body of law passed by the
Parliament of the United Kingdom which stilt applies in relation
to the Dominions and at present cannot be repealed or modified
by Dominion Parliaments ; secondly, under the existing system
His Majesty’s Government in the United Kingdom retains certain
powers with reference to Dominion legislation ; and, thirdly,
while the parliament of the United Kingdom can legislate with
extra-territorial effect, there is doubt as to the powers in this
respect of Dominion Parliaments. The Imperial Conference
accordingly recommended that steps should be taken by the
United Kingdom and the Dominicns to set up a Committee with
terms of reference on the following lines :—

“ To enquire into, report upon, and make recommenda-
tions concerning—-

(1) Existing statutory provisions requiring reservation
of Dominion legislation {for the assent of His Majesty or
authorising the disallowance of such legislation.

*(i1) (#) The present position as to the competence of
Dominion Parliaments to give their legislation extra-
territorial operation,

** (b) The practicability and most convenient method of
giving effect to the principle that each Dominion Parlia-
ment should have power to give extra-territorial operation
to its legislation in all cases where such operation is
ancillary to provision for the peace, order, and good
government of the Dominion.
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“(iii) The principles embodied in or underlying the
Colonial Laws Validity Act, 1865, and the extent to
which any provisions of that Act ought to be repealed,
amended, or modified in the light of existing relations
between the various members of the British Common-
wealth of Nations as described in this Report ' (i.e., the
Report of the Imperial Conference).

Merchant Shipping. (Not relevant)
Position of India. (Not velevant)

The (hiestions before the Conference,

15. In approaching the inguiry into the subjects referred to
them, the present Conference have not considered it within the
terms of their appointment to re-examine the principles upon
which the relations of the members of the Commonwealth are
now established. These principles of freedom, equality, and
co-operation bave slowly emerged from the experience of the
self-governing communities now constituting that most remark-
able and successful experiment in co-operation betwecn free
democracies which has ever been developed, the British Common-
wealth of Nations ; they have been tested under the most trying
conditions and have stood that test; they have been given
authoritative expression by the Governments represented at the
Imperial Conference of 1926 ; and have been accepted throughont
the British Commonwealth. The present Conference have there-
fore considered their task to be merely that of endeavouring to
apply the principles, laid down as directing their labours, to the
special cases where law or practice is still inconsistent with those
principles, and to report their recommendations as a preliminary
to further consideration by His Majesty's Governments in the
United Kingdom and in the Dominions.

16. The three heads of the terms of reference to the Confer-
ence, apart trom tfie question of §lerchiant Shippring whilch 15
dealt with separately, may be classified briefly as dealing with -—

(1} Disallowance and Reservation ;
(1) The extra-territorial operation of Dominion legislation ;
(i1i) The Colunial Laws Validity Act, 1805.

17. It secms convenient to give some indication of the origin
and nature of the questions which arise in each case, and then
to state the recommendations of the Conference under each head.

Parr III.—DisaLLowaxcE AND RESERVATION

(I} DISALLOWANCE
Present Position.

18. The power of disallowance means the right of the Crown,
which has hitherto been exercised (when cccasion for its exercise
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has arisen) on the advice of Ministers iri the United Kingdom, to
annul an Act passed by a Dominion or Colonial Legislature.

1g. The prerogative or statutory powers of His Majesty the
King to disallow laws made by the Parliament of a Dominion,
where such powers still subsist, have not been exercised for many
years, and it is desirable that the position with regard to disallow-
ance should now be made clear.

20. Whatever the historical origin of the power of disallowance
may have been, it has now found a statutory expression in most
of the Dominion Constitutions and accordingly the power of dis-
allowance in reference to Dominion legislation exists and is
regulated solely by the statutory provisions of those Constitu-
tions.!

21. Section 58 of the New Zealand Constitution Act, 183z,
and Section 56 of the British North America Act, 1867, empower
the King in Council to disailow any Act of the Parliament of
either Dominion within a period of two years from the receipt
of the Act from the Governor-General. In Section 59 of the
Constitution of the Commonwealih of Australia (1gco) and
Section 65 of the South Africa Act, 1909, the period prescribed
is onc year after the assent of the Governor-General has been
given. The lrish Free State Constitution contains no provision
for disallowance.

22. A distinction must, of course, be drawn between the
existence of thesc provisions and their exercise. In the early
stages of responsible government cases of disallowance occurred
not infrequently merely for the reason that the legislation dis-
allowed did not commend itself on its merits to the Government
of the United Kingdom. This practice did not however long
survive, for it was rcalised that under the conditions of self-
government the power of disallowance should only be exercised
where grave Imperial interests were concerned, and that such
intervention was improper with regard to legislation of purely
domestic concern. In fact the power of disallowance has not
been exercised in relation to Canadian legislation since 1873 or
to New Zealand legislation since 1867 ; it has never been exer-
cised in relation to legislation passed by the Parliaments of the
Commonwealth of Australia or the Umon of South Africa.

Recommendations.

23. The Conference agree that the present constituticnal
position is that the power of disallowance can mo longer be
exercised in relation to Dominion legislation. Accordingly,
those Dominions who possess the power to amend their Consti-

. 1 NoTe.—This does not apply to Newfoundland where the Constitution
1s based on Letters Patent and not on Statute.
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tuticns in this respect can, by following the prescribed procedure,
abolish the legal power of disallowance if they so desire. In the
case of those Dominions who do not possess this power, it would
be in accordance with constitutional practice that, if so requested
by the Dominion concerned, the Government of the United
Kingdom should ask Parliament to pass the necessary legislation.

Spectal Position 1r velation to the Colonial Stock Acf, 1g00.

24. The special position in relation to the Colonial Stock Act,
1900, may convenicntly be dealt with in this place. This Act
empowers His Majesty’s Treasury in the United Kingdom to
make regulations governing the admission of Dominion stocks
to the list of trustee securities in the Unifed Kingdom. One of
the conditions prescribed by the Treasury which at present
govern the admission of such stocks is a requirement that the
Dominion Government shall place on record a formal expression
of its opinion that any Dominion legislation which appears to
the Government of the United Kingdom to alter any of the
provisions affecting the stock to the injury of the stockholder or
to involve a departure from the original contract in regard to
the stock would properly be disallowed. We desire to place
on record our opinion, that notwithstanding what has been said
in the preceding paragraph, where a Dominion Government has
complicd with this condition and there is any stock (of either
existing or future issues of that Government) which is a trustee
security in consequence of such compliance, the right of dis-
allowance in respect of such legislation must remain and can
preperly be excercised. In this respect alone is there any excep-
tion to the position as declared in the preceding paragraph.

25. The general question of the terms on which loans raised
by one part of the British Comimonwealth should be given the
privilege of adinission to the Trustee List in another part falis
naturally for determination by the Government of the latter,
and it is for the other Governments to decide whether they will
avail themselves of the privilege on the terms specified. It is
right however to point out that the condition regarding disallow-
ance makes it difficult and in one case impossible for certain
Dominions to take advantage of the provisions of the Colonial
Stock Act, 1g00.

{(2) RESERVATION
Present Posttion.
26. Reservation means the withholding of assent by a
Governor-General or Governor to a Bill duly passed by the

competent Legislature in order that His Majesty’s pleasure may
be taken thercon.
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27. Statutory provisions dealing with reservation of Bills
passed by Dominion Parliaments may be divided into (1) those
which confer on the Governor-General a discretionary power of
reservation and (2) those which specifically oblige the Governor-
General to reserve Bills dealing with particular subjects.

28. The discretionary power of reservation is dealt with in
Sections 36 and 59 of the New Zealand Constitution Act, 1852,
Sections 55 and 57 of the British North America Act, 1867,
Sections 58 and 6o of the Constitution of the Commonwealth of
Australia (3goo), Sections 64 and 66 of the South Africa Act,
1909, and Article 41 of the Constitution of the Irish Free State.

2g. Provisions requiring Bills relating to particular subjects
to be reserved by the Governor-General for the signification of
His Majesty’s pleasurc exist in the Australian, New Zealand, and
South African Constitutions. By Section 65 of the New Zealand
Constitution Act, 1852, the Gencral Assembly of New Zealand
is given power to alter the sums allocated by the Schedule to the
Act for the Governor’s salary, the Judges, the establishment of
the gencral government and native purposcs respectively, but
any Bill altering the salary of the Governor or the sum allocated
to native purposes must be reserved. By Section 74 of the
Constitution of the Commonwealth of Australia (1goo), it is
provided that the Commonwealth Parliament may make laws
limiting the matters in which special leave to appeal from the
High Court of Australia to His Majestyin Council maybe asked,
but proposed laws containing any such limitation shall be reserved
by the Governor-General for the signification of His Majesty’s
pleasure. The South Africa Act, 1909, contains three scctions
relating to the reservation of Bills dealing with particular sub-
jects. Scciion 106 contains provisions similar to those in Section
74 of the Constitution of the Commonwealth of Australia.
Section 64 provides that all Bills repealing or amending that
section or any of the provisions of Chapter IV of the Act under

provincial councils or abridging the powers conferred on them
under Section 85 shall be reserved. By paragraph z3 of the
Schedule to the Act, which lays down the terms and conditions
on which the Governor in Council may undertake the govern-
ment of native territories if transferred to the Union under
Section 131, it is provided that ail Bills to amend or alter the
provisions of this Schedule shall be reserved. There is no pro-
vision requiring rescrvation in either the Canadian or Irish Free
State Constitutions.

30. Provisions relating to compulsory reservation are also to
be found in the Colonial Courts of Admiralty Act, 180, and in

the Merchant Shipping Act, 18g4. These provisions are dealt
with in another section of this Report.



152 REPORT ON DOMINION LEGISLATION, 1929

31. The power of rescrvation had its origin in the instructions
given by the Crown to the Governor of a Coleny as to the exercise
by him of the power to assent to Bills passed by the colonial
legislative body. 1t has been embodied in one form or another
in the Constitutions of all the Dominions and may be regarded
in their case as a statutory and not a prerogative power. Its
exercise has involved the intervention of the Government
of the United Kingdom at three stages,—in the tnstructions
to the Governor concerning the classes of Bills to be reserved,
in the advice tendered to the Crownregarding the giving or with-
holding assent to Bills actually reserved, and in the forms in
use for signifying the Royal pleasure upon a reserved Bill. Reser-
vation found a place naturally enough in the older colonial system
under which the Crown cxercised supervision over the whole
legislation and administration of a Colony through Ministers in
the United Kingdom. In the earlier stages of self-government
supervision over legislation did not at once disappear, but it was
excrcised in a constantly narrowing field with the development
of the principles and practice of responsible government.  As
regards the Dominions, it gradually came to be realiscd that the
attainment of the purposes of reservation must be sought in
other ways than through the use of powers by the Government
of the United Kingdom. The present constitutional position is
set forth in the statement of principles governing the relations
of the United Kingdom and the Dominions contained in the
Report of the Imperial Conference of 1926; and we have to
apply these principles to the power of reservation and its cxercise
in the conditions now established.

RECOMMENDATIONS
Discretionary Reservation.

32. Applying the principles laid down in the Imperial Confer-
ence Report of 1920, it is established first that the power of
discretionary reservation if exercised at all can only be exercised
in accordance with the constitutional practice in the Dominion
governing the exercise of the powers of the Governor-General ;
secondly, that His Majesty's Government in the United King-
dom will not advise His Majesty the King to give the Governor-
General any instructions to reserve Bills presented to him for
assent, and thirdly, as regards the signification of the King's
pleasure concerning a rescrved Bill, that it would not be in
accordance with constitutional practice for advice to be tendered
to His Majesty by His Majesty's Government in the United
Kingdom against the views of the Government of the Dominion—
concerned.
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Compulsory Reservation—Principle Governing the Signification of
the King's Pleasure.

33. In cases where there is a special provision requiring the
reservation of Bills dealing with particular subjccts, the position
would in general fall within the scope of the doctrinethatit is the
right of the Government of cach Dominion to advise the Crown
in all matters relating to its own affairs and: that consequently
it would not be in accordance with constitutional practice for
advice to be tendered to His Majesty by His Majesty's Govern-
ment in the United Kingdom in any matter appertaining to the
affairs of a Dominion against the views of the Government of
that Dominion.

34. The same principle applies to cases where alterations of a
Constitution are required to be reserved.

Abolition of the Power of Reservation (Discretignary or Compuisory).

35. Asregards the continued existence of the power of reserva-
tion, certain Dominions possess the power by amending their
Constitutions to abeolish the discretionary power and to repeal
any provisions requiring reservation of Bills dealing with par-
ticular subjects, and it is, therefore, open to those Dominions to
take the prescribed steps to that end if they so desire.

36.  As regards Dominions that need the co-operation of the
Parliament of the United Kingdom in order to amend the pro-
visions in their Constitutions relating to reservation, we desire 1o
place on record our opinion that it would be in accordance with
constitutional practice that if so requested by the Dominion
concerned the Government of the United Kingdom should ask
Parliament to pass the necessary legislation.

Part IV.—TdE EXTRA-TERRITORIAL OPERATION OTF DOMINION
LEGISLATION

THE PRESENT POSITION AS TO THE COMPETENCE OF DOMINION
PARLIAMENTS TO GIVE THEIR LEGISLATION EXTRA-TERRITORIAL
OPERATION,

37. In the case of all Legislatures territorial limitations upon
the operation of legislation are familiar in practice. They arise
from the express terms of statutes or from rules of censtruction
applied by the Courts as to the presumed intention of the Legis-
lature, regard being had to the comity of nations and other con-
siderations. But in the case of the legislation of Dominion
Parliaments there is also an indefinite range in which the limita-
tions may exist not merely as rules of interpretation but as
constitutional limitations. So far as these constitutional limita-
tions exist there Is a radical differenice between the position of
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Acts of the Parliament of the United Kingdom in the United
Kingdom itsclf and Acts of a Dominion Parliament in the
Dominion,

38. The subject is full of obscurity and there is conflict in -
legal opinion as expressed in the Courts and in the writings of -
jurists both as to the existence of the limitation itself and as
to its extent. There are differences in Dominion Constitutions
themselves which are reflected in legal opinion in those Dominions.
The doctrine of limitation is the subject of no certain test applica-
able to all cases, and constitutional power over the same matter
may depend on whether the subject is one of a civil remedy or
of criminal jurisdiction. The practical inconvenience of the
doctrine is by no means to be measured by the number of cases
in which legislation has been held to be invalid or inoperative.
It introduces a general uncertainty which can be illustrated by
questions raised concerning fisheries, taxation, shipping, air
navigation, marriage, criminal law, deportation, and the enforce-
ment of laws against smuggling and unlawful immigration.
The state of thelaw has compelled Legislatures to resort to indirect
methods of reaching conduct which, in virtue of the doctrine,
might lie beyond their direct power but which they decm it
essential to control as part of their self-government.

39. It would not seem to be possible in the present state of
the authorities to come fo definite conclusions regarding the
competence of Dominion Parliaments to give their legislation
extra-territorial operation; and, in any case, uncertainty as
to the existence and extent of the doctrine renders it desirable
that legislation should be passed by the Parliament of the United
Kingdom making it clear that this constitutional limitation docs
not exist.

RECOMMENDATIONS

40. We are agreed that the most suitable method of placing
the matter beyond possibility of doubt would be by means of a
declaratory enactment in the terms set out below passed, with
the consent of all the Dominions, by the Parliament of the
United Kingdom.

41. With regard to the extent of the power so to be declared,
we are of opinion that the recognition of the powers of a Domin-
ion to legislate with extra-territorial effect shonld not be limited
either by reference to any particular class of persons [e.g., the
citizens of the Dominion} or by any reference to laws * ancillary
to provision for the peace, order and good government of the
Daminion ” (which is the phrase appearing in the termns of
reference to the Conference].

4z. We regard the first limitation as undesirable in principle.
With respect to the second, we think that the introduction of a
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reference to legislation ancillary to peace, order and good govern-
ment is unnecessary, would add to the existing confusion on the
matter, and might diminish the scope of the powers the existence
of which it is desired to recognise.

43. After careful consideration of possible altermatives, we
recornmend that the clause should be in the following form :—

"It 45 hereby declared and enacied that the Parliament of
a Domindion has full power to make laws having extra-terri-
torial operation.”’

44. In connection with the exercise of extra-territorial legis-
lative powers, we consider that provision should be made for the
customary extra-territorial immunities with regard to internal
discipline enfoyed by the armed forces of one Government when
present in the territory of another Government with the consent
of the latter. Such an arrangement would be of mutual advan-
tageand common convenience toall partsof the Commonwealth,
and we recommend that provision should be made by each
member of the Commonwealth to give effect to such customary
extra-territorial immunities within its territory as regards other
members of the Commonwealth.

Part V.—CoroNtak Laws VALiDITy AcT

PRES:ENT POSITION

45. The circumstances in which the Celonial Laws Validity
Act, 1865, came to be enacted ! are so well known that only a brief
reference to them is necessary in this Report.

46. From an early stage in the history of Colonial development
the theory had been held that there was a common law rule that
legislation by a Colonial Legislature was void if repugnant to
the law of England. This rule was apparently based on the
asspumpfion that there were certain fundamental principles of
English law which no Colonial law could violate, but the scope
of these principles was by no means clearly defined.

47. A serics of decisions, however, given by the Supremc
Court of South Australia in the middle of the nineteenth century
applied the rule so as to invalidate several of the Acts of the
Legislature of that Colony. It was soon realised that, if this
interpretation of the law were sound, responsible Government,
then recently established by the release of the Australian Colonies
from external political control, would to a great extent be
rendered illusory by reason of legal limitations on the legislative
power which were then for the first time seen to be far more
extensive than had been supposed. The serious situation which

1 The Act is reprinted as an Annex to this Report (see page 165).
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thus developed in South Australia led to an examinatien of the
whole question by the Law Officers of the Crown in England,
whose opinion, while not affirming the extensive application of
the docirine of repugnancy upheld by the South Australian
Court, found the test of repugnancy to be of so vague and general
a kind as to leave great uncertainty in its application. They
accordingly advised legistation to define the scope of the doctrine
in new and precise terms. The Colonial Laws Validity Act,
1865, was enacted as the result of their advice.

48. The Act expressly conferred upon Colonial Legistatures
the power of making laws even though repugnant to the English
common law, but declared that a Colonial law repugnant to the
provisions of an Act of the Parliament of the United Kingdom
extending to the Colony either by express words or by necessary
intendment should be void to the extent of such repugnancy.
The Act also remnoved doubts which bad arisen regarding the
validity of laws assented to by the Governor of a Colony in a
manner inconsistent with the terms of his Instructions.

49. The Act, at the time when it was passed, withont doubt
extended the then existing powers of Colonial Legisiatures. This
has always been recognised, but it is no less true that definite
restrictions of a far-reaching character upon the effective exercise
of those powers were maintained and given statutory effect. In
important fields of legislation actually covered by statutes
extending to the Domnions the restrictions upon legislative
power have caused and continue to cause practical inconvenience -
by preventing the enactment of legislation adapted to their
special necds. The rtestrictions in the past served a useful
purpose in secuting uniformity of law and co-operation an various
matters of importance : but it follows from the Report of the
Imperial Conference of 1926 that this method of securing uni-
formity, based as it was upott the supremacy of the Parliament
of the United Kingdorm, 15 no longer copstitutiopally appropriate
in the case of the Dominions, and the next step is to bring the
legal position into accord with the constitutional. Moreover,
the interpretation of the Act has given rise to difficulties in
practice, especially in Australia, because it is not always possible
to be certain whether a particular Act does or does not extend
by necessary intendment to a Dominion, and, if it does, whether
all or any of the provisions of a particular Dominion law are or
are not repugnant to it.

GENERAL RECOMMENDATIONS

50. We have therefore proceeded on the basis that effect can
only be given to the principles laid down in the Report of 1926
by repealing the Colonial Laws Validity Act, 1865, in its applica-
tion to laws made by the Parliament of a Dominion, and the
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discussions at the Conference were mainly concerned with the
manner in which this should be done. Our recommendation is
that legislation be enacted declaring in terms that the Act should
no longer apply to the laws passed by any Dominion,

51. We think it necessary, however, that therc should also be
a substantive enactment declaring the powers of the Parliament
of a Dominion, lest a simple repeal of the Colonia! Laws Validity
Act might be held to have restored the old common law doctrine.

52. Itmaybe stated in this connection that, having regard to
the nature of the relations between the several membcers of the
British Commonwealth and the constitutional position of the
Governor-General of a Dominion, it has not been considered
necessary to make any express provision for the possibility, con-
templated in Section 4 of the Colonial Laws Validity Act, of
colonial laws assented to by the Governor being held void because
of any instructions with reference to such laws or the subjects
thercof contained in the Letters Patent or Instrument authorising
the Governor to assent to laws for the peace, order, or good
government of the Colony.

33. We recommend that effect be given to the proposals in
the foregoing paragraphs, by means of clauses in the following
form :—

(x) The Colonial Laws Validity Act, 1865, shall cease fo
apply to any law made by the Parliament of a Domindon.

(2) No law and no proviston of any law hereafter made by
the Parliament of a Dominion shall be void or inoperative
on the ground that it is repugnant to the law of England or
to the provisions of any existong or future Act of Parliament
or to awy order, ritle or regulation made theveunder, and the
powers of the Parliament of a Dominion shall include the
power to repeal or amend any such Act, order, rule or regula-
fon i so far as the same 15 parl of (ke law of (he Dominion.

54. With regard lastly to the problem which arises from the
existence of a legal power in the Parliament of the United King-
dom to legislate for the Dominions, we consider that the appro-
priate method of reconciling the existence of this power with the
established constitutional position is to place on record a state-
ment embodying the conventional usage. We therefore recom-
mend that a statement in the following terms should be placed
on record in the proceedings of the next Imperial Conference :--——

" It would be tn accord with the established cowstitutional
position of all members of the Commonwealth in relation fo
one another that no law hereafter made by the Parliament of
the United Kingdom shkall extend to any Dominion otherwise
than at the request and with the consent of that Dominion.”
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We further recommend that this constitutional convention itself
should appear as a formal recital or preamble in the proposed
Act of the Parliament of the United Kingdom.

55. Practical considerations affecting both the drafting of
Bills and the interpretation of Statutes make it desirable that
this principle should also be expressed in the enacting part of
the Act, and we accordingly recommend that the proposed Act
should contain a declaration and enactment in the following
terms —

“ Be it thevefore declaved and enacted that no Aect of Par-
Lament hereafler made shall extend oy be deemed fo exiend
to a Dominion wnless 45 is expressly declaved thevein that
that Domunidon has requested and comsented o the enactment
thereof.”

56. The association of constitutional conventions with law has
long been familiar in the history of the British Commonwealth ;
it has been characteristic of political development both in the
domestic government of these communities and in their relations
with each other ; it has permeated both executive and legislative
power. It has provided a means of harmenising relations where
a purely legal solution of practical problems was impossible,
would have mmpaired free development, or would have failed to
catch the spirit which gives life to institutions. Such conven--
tions take their place among the constitutional principles and
doctrines which are in practice regarded as binding and sacred
whatever the powers of Parliaments may in theory be.

57. 1f the above recommendations are adopted, the acquisition
by the Parliaments of the Dominions of full legislative powcers will
follow as a necessary consequence. We then proceeded to con-
sider whether in these circumstances special provision ought to
be made with regard to certain subjects. These seemed to us
to fall into two categories, namely, those in which uniform or
reciprocal action may be necessary or desirable for the purpose
of facilitating free co-operation among the members of the
British Commonwealth in matters of common concern, and
those in which pecunliar and in some cases temporary conditions
in some of the Dominions call for special treatment.

58. By the removal of all such restrictions upon the legislative
powers of the Parliaments of the Dominions and the consequent
effective recognition of the equality of these Parlaments with
the Parlizment of the United Kingdom, the law will be brought
into harmony with the root principle of equality governing the
free association of the members of the British Commonwealth
of Nations.

59. As, however, these freely associated members are united
by a common allegiance to the Crown, it is clear that the laws
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relating to the succession to the Throne and the Royal Style and
Titles are matters of equal concern to all.

60. We think that appropriate recognition would be given to
this position by means of a convention similar to that which has
+in recent years controlled the theoretically unfettered powers of
the Parliament of the United Kingdom to legislate upon these
matters. Such a constitutional convention would be in accord
with and would not derogate from and is not intended in any
way to derogate from the principles stated by the Imperial
Conference of 1926 as underlying the position and mutual
relations of the members of the British Commonwecalth of
Nations. We therefore recommend that this convention should
be formally put on record in the following terms :—

“In as much as the Crown 1s the symbol of the frec associ-
ation of the members of the British Commeonwealth of Natious,
and as they are united by a comunon allcgiance o the Crown,
il would be in accord with the established constitutional position
of all the members of the Commonwealth in velation fo one
another that any alferation in the law touching the Succession
to the Throne or the Royal Style and Titles shall hereafter
require the assent as well of the Parliaments of all the Dominions
as of the Parliament of the United Kingdom.”

61. We recommend that the statement of principles set out
in the three preceding paragraphs be placed on record in the
procecdings of the next Imperial Conference, and that the con-
stitutional convention itsclf in the form which we have suggested
should appear as a formal recital or preambie in the proposed
Act to be passed by the Parliament of the United Kingdom.

62. The second subject whick we considered concerns the
effect of the acquisition of full legislative powers by the Parlia-
ments of the Dominions possessing federal Constitutions.

63. Canada alone among the Dominions has at present no
power to amend its Constitution Act without legislation by the
Parliament of the United Kingdom. The fact that no specific
provision was made for effecting desired amendments wholly by
Canadian agencies is casily understood, apart from the special
conditions existing in Canada at that time, when it is recalled
that the British North America Act, 1867, was the first Dominion
fcderation measure and was passed over sixty years ago, at an
carly stage of development, It was pointed out that the ques-
tion of alternative methods of amendment was a matter for
future consideration by the appropriate Canadian authorities and
that it was desirable therefore to make it clear that the proposed
Act of the Parliament of the United Kingdom would effect no
change in this respect. It was also pointed out that for a similar
reason an express declaration was desirable that nothing in the
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Act should authoerise the Parliament of Canada to make laws
on any matter at present within the authority of the Provinces,
not being a matter within the authority of the Dominion.

64. The Commonwealth of Australia was established under,
and its Constitution is contained in, an Act of Parliament of the
United Kingdom, the Commonwealth of Australia Constitution
Act, 1geo. The authority of the Constitution, with its distri-
bution of powers between Commonwealth and States, originated
in the first instance from the supremacy of Imperial legislation ;
and it was pointed out that the continued authority of the
Constitution is essential to thc maintenance of the federal
systerm.  The Constitution of the Commonwealth, though para-
mount law for the Parliament of the Commonwealth, is subject
to alteration by the joint action of Parliament and the Electorate.
To that extent the Commonwealth need not have recourse to
any aunthority external to itself for alterations of its instrument
of government. But “ the Constitution,” though the main
part, is not the whole of the Commonwealth of Australia Con-
stitution Act; and the eight sections of that which precede the
section containing “ the Constitution ™ can be altered only by
an Act of the Parliament of the United Kingdom. It will be
for the proper authorities in Australia in due course to consider
whether they desire this position to remain and, if not, how they
propose to provide for the matter.

65. The Constitution of New Zealand is to a very consider-
able extent alterable by the Parliament of New Zealand ; but
the powers of alteration conferred by the Constitution are subject
to certain gqualifications, and it is apparently a matter of doubt
whether these qualifications have been removed by Section 5 of
the Colonial Laws Valdity Act. It appears to us that any
reconunendations in relation to the Constitution of the Dominion
of Canada and the Commonwealth of Australia should also be
applied to New Zealand ; and it will then be for the appropriate
authorities in New Zealand to counsider whether, and, if so0, in
what form, the full power of alteration should be given.

66. We are accordingly of opinion that the imclusion is
required in the proposed Act of the Parliament of the United
Kingdom of express provisions dealing with the matters dis-
cussed in the three preceding paragraphs, and we have prepared
the following clanses ;—

(1) Nothing in this Act shall be deemed to confer any
power to repeal or alter the Constitution Acts of the Dominion
of Canada, the Commonwealth of Austyalin, and the Dominion
of New Zealand, otherwise than in gecordance with the law
and constitutional usage and practice hevetofore existing.

(2) Nothing in this Act shall be deewmed 1o authorise the
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Parliaments of the Dowanion of Canada and the Common-
wealth of Austvalia to make laws on any matter al present
within the authority of the Provinces of Canada ov the States
of Australia, as the case smay be, nol being a matter within
the authority of the Parliaments or Governments of the Dominion
of Canada and of the Commonwwealth of Australia respectively.

67. Similar considerations do not arise in connection with the
Constitutions of the Union of South Africa and the Irish Free
State. The Constitutions of buth countries are framed on the
unitary principle. Both include complete legal powers of con-
stitutional amendment. In the case of the Union of South
Africa the exercise of these powers is conditioned only by the
provisions of Section 152 of the South Africa Act, 1g09. In the
case of the Irish Free State they are exercised in accordance
with the obligations undertaken by the Articles of Agreement
for a Treaty signed at London on the 6th day of December,
1921.

68. The Report of 1926 dealt only with the constitutional
position of the Governments and Parliaments ol the Dominions.
In recommending the setting up of the present Conference it did
not make any specific mention of the special preblems presented
by federal Constitutions, and accordingly the present Conference
has not been called on to consider any matters relating to the
legislative powers of the Provincial Legislatures in Canada or the
State Legislatures in Australia. The federal character of the
Constitutions of Canada and Australia, however, gives rise to
questions which we have not found it possible to leave out of
account, inasmuch as they concern self-government in those
Dominions.

69. The Constitution of Australia presents a special problem
in respect to extra-territorial legislative power. The most
urgently required field of extra-territorial power is eriminal law,
which, o general, e within the Sftake power in Anstralia. Tn
Australia the Parliaments of the States are not subject to any
specific territorial restrictions; they differ from the Common-
wealth Parliament only in this, that their laws have not the
extended operation specifically given to the laws of the Commmon-
wealth Parliament by Section 5 of the Commonwealth of Australia
Conslitution Act, and that the Commonweallth Parliament has
power over certain specific matters which look beyond the
territory of the Commonwealth. The question whether the
power of enacting extra-territorial laws over matters within its
sphere, to be enjoyed by the Commeonwealth Parliament in
common with the Parliaments of other Dominions, should be
granted also to State Parliaments is a matter primarily for
consideration by the proper authorities in Australia.

N.&. M
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7o. The Australian Constitution also presents special prob-
Iems in relation to disaliowance and reservation. In Australia
there is direct contact brtween the States and His Majesty’s
Government in the United Kingdom in respect of disallowance
and reservation of State legislation. This position will not be
affected by the report of the present Conference.

7I. The question of the effect of repugnance of Provincial or
State legislation to Acts of the Parliament of the United Kingdom
presents the same problems in Canada and in Australia. The
recommendations which we have made with regard to the Colonial
Laws Validity Act do not deal with the problems of Provincial or
State legislation. 1In the absence of special provision, Provincial
and State legislation will continue to be subject to the Colonial
Laws Validity Act and to the legislative supremacy of the Parlia-
ment of the United Kingdom, and it will be a matter for the
proper authorities in Canada and in Australia to consider whether
and to what extent it is desired that the principles to be embodied
in the new Act of the Parliament of the United Kingdom should
be applied to Provincial and State legislation in the future.

72, We pass now to the subject of naticnality, which is clearly
a matter of equal interest to all parts of the Commonwealth.

73. Nationality is a term with varying connotations. In one
sense it is used to indicate a common consciousness based upon
race, language, traditions, or other analogous ties and interests
and is not necessarily limited to the geograpbic bounds of any
particular State. Nationality in this sense has long cxisted in
the older parent communities of the Commonwealth. Inanother
and more technical scnse it implies a definite connection with a
definitc State and Government. The use of the term in the
latter sense has in the case of the British Commonwealth been
attended by some ambiguity, duc in part to its use for the purpose
of denoting also the concept of allegiance to the Sovereign,
With the constitutional development of the communities now
forming the British Commonwealth of Nations the terms
“national,” " nationhood,” and '‘naticnality,” in connection
with each member, have come into common use.

=4. The status of the Dominions in internatirmal relations,
the fact that the King, on the advice of his several Governments,
assumes obligations and acquires rights by treaty on behalf of
individual members of the Commonwealth, and the position of
the members of the Commonwealth in the League of Nations,
and in relation to the Permanent Court of International Justice,
do not merely involve the recognition of these communities
as distinct juristic entities, but also compel recognition of a
particular status of membership of those communities for legal
and political purposes. These exigencies have already become
apparent ; and two of the Dominions have passed Acts defin-
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ing their “ nationals "’ both for national and for international
purposes.

75. The members of the Commonwealth are united by a
common allegiance to the Crown. This allegiance is the basis
of the common status possessed by all subjects of His Majesty.

76. A common status directly recognised throughout the
British Commonwealth in recent years has been given a statutory
basis through the operation of the British Nationality and Status
of Aliens Act, 1914.

77. Under the new position, if any change is made in the
requirements established by the cxisting legislation, reciprocal
action will be necessary to attain this same recognition the
importance of which is manifest in view of the desirability of
facilitating freedom of intercourse and the mutual granting of
privileges among the different parts of the Commonwealth.

78. It is of course plain that no member of the Common-
wealth either could or would contemplate secking to confer on
any person a status to be operative throughout the Commeon-
wealth save in pursuance of legislation based upon common
agreement, and it is fully recognised that this common status is
in no way inconsistent with the recognition within and without
the Commonwealth of the distinct nationality possessed by the
nationals of the individual states of the British Commonwealth.

79. But the practical working out and application of the
above principles will not be an easy task nor is it one which we
can attempt to enter upon in this Report. We recommend,
however, that steps should be taken as soon as possible by
consultation among the various Governments to arrive at a
settlement of the problems involved on the basis of these
principles.

80. There are a number of subjects in which uniformity has
hitherto been secured through the medium of Acts of the Parlia-
ment of the United Kingdom of general application. Where
uniformity is desirable on the ground of common concern or
practical convenience we think that this end should in the
future be sought by means of concurrent or reciprocal action
based upon agreement. We recommend that uniformity of the
law of prizc and co-ordination of prize jurisdiction should agree-
ably with the above principle be maintained. With regard to
such subjects as fugitive offenders, foreign enlistment and
extradition in certain of its aspects, we recommend that before
any alteration is made in the existing law there should hbe prior
consultation and, so far as possible, agreement.

81. Our attention has been drawn to the definition of the
word “* Colony ” in Section 18 of the Interpretation Act, 1839,
and we suggest that the opportunity should be taken of the
proposed Act to be passed by the Parliament of the United
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Kingdom to amend this definition. We have accordingly pre-
pared the following clause :—

In this Act and in every Act passed after the commencement
of this Act the expression ' Dominion '’ means the Dominion
of Canada, the Commonwealth of Australia, the Dominion of
New Zealand, the Unmon of South Africa, and the Frish Free
State or any of them, and the expression ** Colony ™ shall, noi-
withsianding anything in the Inferpretalion Act, 1889, wnof
include a Dominion or any Province or Stale forming part of
a Dominion.

82. In making the recommendations contained in this part
of our Report, we have proceeded on the assumption that the
necessary legislation and the constitutional conventions to which
we have referred will in due course receive the approval of the
Parliaments of the Dominions concerned.

PART VI.—MERCHANT SHIPPING LEGISLATION AND COLONIAL
COURTS OF ADMIRALTY ACT, 1890

{(Paragraphs 83 to 124 are not relevant heve.)

PAaRT VII.—SuGGESTED TRIBUNAL FOR THE DETERMINATION
OF DISPUTES

125, We felt that our work would not be complete unless we
gave some consideration to the question of the establishment of
a tribunal as a means of determiming differences and disputes
between members of the British Commonwealth. We were
impressed with the advantages which might accroe from the
establishment of such a tribunal. It was clearly impossible in
the time at our disposal to do more than collate various sugges-
tions with regard first to the constitution of such a tribunal, and,
secondly. to the jurisdictinn which it might exercise. Wiib
regard to the former, the prevailing view was that any such
tribunal should take the form of an ad hoc body selected from
standing panels nominated by the several members of the British
Commonwealth. With regard to the latter, there was general
agreement that the jurisdiction should be limited to justiciable
issues arising between governments, We recommend that the
whole subject should be further examined by all the govern-
ments,

Part VIII—CoNCLUSION

120. It will, we trust, be apparent from the recommendations
of our Report that we have endeavoured to carry out the principles
laid down by the Imperial Conference of 1926, The recom-
mendaticns submitted bhave been framed with the object of
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carrying into full effect the equality of status established as the
root-principle governing the relations of the members of the
Comunonwealth, and indicating methods for maintaining and
strengthening the practical system of free co-operation which is

“its instrument.
(Paragraphs 127 and 128 are not relevant here.)

ANNEX,

CorLoniar Laws VaLpiTy Acrt, 1865.
(28 & 29 Vic. c. 63.)

An Act to remove Doubts as to the Validity of
Colenial Laws.

[2gth Jume, 1563.]

Whereas Doubts have been entertained respecting the
Validity of divers Laws enacted or purporting to have been
enacted by the Legislatures of certain of Her Majesty’s
Colonies, and respecting the Powers of such Legislatures,
and it is expedient that such Doubts should be removed :

Be it hercby enacted by the Queen’s most Excellent
Majesty, by and with the Advice and Consent of the Lords
Spiritnal and Temporal, and Commons, in this prescnt
Parliament assembled, and by the Authority of the same,
as follows :—

(1) The Term '* Colony "’ shall in this Act include
all of Her Majestys Possessions abroad i wiick dhere
shall exist a Legislature, as hereinafter defined, except
the Channel Islands, the Isle of Man, and such
Territories as may for the Time being be vested in
Her Majesty under or by virtue of any Act of Parlia-
ment for the Government of India :

The Terms “ Legislature  and “ Colonial Legisla-
ture " shall severally signify the Authority, other than
the Tmperial Parliament or Her Majesty in Council,
competent to make Laws for any Colony:

The Term *“ Representative Legislatore” shall
signify any Colonial Legislature which shall comprise
a Legislative Body of which One Half are elected by
inhabitants of the Colony :

Definitioms ;
“ Colony :

‘ Legisla-
ture.” ** Colo-
nial Legis-
lature :

* Represen-
tative Legis-
lature :
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* Colanial
Law:™

Act of
Parltament,
&c. to extend
to Colony
when made
applicable to
such Colony :
“ Gover-
nor: "

“ Letters
Patent.”

Colomal
Law when
voud for

Repugnancy.

Colonial
Taw when
not voud for
Repugnancy.

Colonial

Law not vaid
for Inconsis-
tency with
Instructions,

Colomal
Legslature
may esta-
blish, &c.
Courts of
Law.

The Term “* Colonial Law * shall include Laws made
for any Colony either by such Legislature as aforesaid
or by Her Majesty in Council :

An Act of Parliament, or any Provision thereoi, shall,
in construing this Act, be vaid to extend to any Colony
wien it is made appiicable to such Colony by the
express Wards or necessary Intendment of any Act of
Parliament :

The Term * Governor ’ shall mean the Officer law-
fully administering the Government of any Colony :

The Term ‘' Letters Patent ” shall mean Letters
Patent under the Great Seal of the United Kingdom of
Great Evidain and Iveland.

{z) Any Colonial Law which is or shall be in any
respect repugnant to the Provisions of any Act of
Parliament extending to the Colony to which such Law
may relate, or repugnant to any Order or Regulation
made under Authority of such Act of Parliament, or
having in the Colony the Force and Effect of such
Act, shall be read sublect to such Act, Order, or
Regulation, and shall, to the Extent of such Repug-
nancy, but net otherwise, be and remain abselutely
void and inoperative.

(3) No Colonial Law shall be or be deemed to have been

void cr inoperative on the Ground of Repugnancy to the
Law of England, unless the same shall be repugnant to
the Provisions of some such Act of Parliament, Order
or Regulation as aforesaid.

{4) No Colonial Law, passed with the Concurrence of
or assented to by the Governor of any Coleny, or to be
hereafter so passed or assented to, shall be or be
deemed to have been void or inoperative by reason only
of any Instructions with reference to such Law or the
Subject thereof which may have been given to such
Governor by or on behalf of Her Majesty, by any
Instrument other than the Letters Patent or Instru-
ment authorising such Governor to concur in passing
or to assent to Laws for the Peace, Order, and good
Government of such Celony, even though such Instruc-
tions may be referred to in such Letiers Patent or
fast-mentioned Instrument.

(5) Every Colenial Legislature shall have, and be
decmed at all Times to have had, full Power within its
Jurisdiction to establish Courts of Judicature, and to
abolish and reconstitute the same, and te alter the
Constitution thereof, and to make Provisien fur the
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Admimistration of Justice therein, and every Repre- Representa-
sentative Legislature shall, 1 respect to the Colony f“’e Legisla-
under 1ts junisdiction, have, and be deemed at all Times yp “C‘?Qsh.
t0 have had, full Power to make Laws respecting the totwon
Constitution, Powers, and Procedure of such Legisla-
ture, provided that such Lawsshall have been passed
in such Manner and Form as may from Time to Time
be required by any Act of Parllament, Letters Patent,
Order in Council, or Colomal Law for the Tune being
in force 1 the said Colony

{6y The Certrficate aof the Clerk or other proper Cernfied
Otficer of a Legislative Body in any Colony te the Comes of
Effect that the Document to which 1t 1s attached 15 Laws to be
a true Copy of any Colomal Law assented to by the E:gﬁﬁg; are
Governor of such Colony or of any Bili reserved for properly
the Sigmfication of Her Majesty s Pleasure by the said passed
Governor, shall be prumg facie Evidence that the Proclama-
Document so certified 1s a true Copy of such Law or Eﬂ?detﬁcgeof
Bill, and, as the Case may be, that such Law has been Assent and
duly and properly passed and assented to, or that such Disallow-
Bill has been duly and properly passed and presented ance
to the Governor , and any Proclamation purporting to
be pubhished by Authomty of the Governor mm any
Newspaper m the Colony to which such Law or Bill
shall relate, and signifying Her Majesty’s Disallowance
of any such Colonsal Law or Her Majesty’s Assent to
any such reserved Bill as aforesaid, shall be primd
Jacte Evidence of such Disallowance or Assent.

And whereas Doubts are entertamed respecting the
Validity of certain Acts enacted or reputed to be
enacted by the Legislature of South Australba . Be 1t
further enacted as follows

{7} All Laws or reputed Laws enacted or purporting Certain Acts
to have been enacted by the smd Legislature, or by emacted by
Persons or Bodies of Persons for the Time being acting }J‘fgslgl\?&'m
as such Leguislature, which have recerved the Assent Auctralia
of Her Majesty i Counal, or which have received the to be vald
Assent of the Governor of the saxd Colony 1n the Name
and on behalf of Her Majesty, shall be and be deemed
to have been vald and etfectual from the Date of such
Assent for all Purposes whatever, provided that
nothmg herem contamed shall be deemed to give
Effect to any Law or reputed Law which has been
disallowed by Her Majesty, or has expired, or has been
lawfully repealed, or to prevent the lawful Disallow-
ance or Repeal of any Law



APPENDIX III

EXTRACTS FROM THE REPORT OF THE IMPERIAL
CONFERENCE, 1930

(Cmd. 3717)

VI.—INTER-IMPERIAL RELATIONS

It was found convenient, after preliminary discussion by the
Heads of Delegations on the various points involved, to refer
many of the questions on the Agenda affecting Inter-Imperial
Relations to a Committee under the chairmanship of The Right
Honourable Lord Sankey, G.B.E., Lord Chancellor. This Com-
mittee did most valuable work in exploring the various issues and
the following section is based largely on its work. Lord Sankey’s
Committee was, in turn, aided by special Sub-Committees that
were set up to deal with particular aspects of the questions
involved and by a drafting Sub-Committee under the chairman-
ship of Sir Robert Garran, K.C.M.G., Solicitor-General, Common-
wealth of Australia,

{a) Report of the Conference of 1929 on the Operation of
Dominion Legislation.

The Imperial Conference examined the various questions arising
with regard to the Report of the Conference on the Operation of
Dominion Legislation and in particular took into consideration
the difficulties which were explained by the Prime Minister of
Canada regarding the representations which had been reccived
by him from the Capadian Provinces in relation to that Report,

A special question arose in respect to the application to Canada
of the sections of the Statute proposed to be passed by the
Parliament at Westminster (which it was thought might con-
veniently be called the Statute of Westminster), relating to the
Colonial Laws Validity Act and other matters. On the one hand
it appeared that approval had heen given to the Report of the
Conference on the Operation of Dominion Legislation by resolu-
tion of the House of Commons of Canada, and accordingly, that
the Canadian representatives felt themselves hound not to take
any action which might properly be construed as a departure
from the spirit of that resolution. On the other hand, it appeared
that representations had been received from certain of the

168
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Provinces of Canada subsequent to the passing of the resolution,
protesting against action on the Report until an opportunity
had been given to the Provinces to determine whether their rights
would be adversely affected by such action.

Accordingly, it appeared nccessary to provide for two things.
In the first place it was necessary to provide an opportunity for
His Majesty’'s Government in Canada to take such action as might
be appropriate to enable the Provinces to present their views.
In the second place it was necessary to provide for the extension
of the scetions of the proposed Statute to Canada or for the
exclusion of Canada from their operation after the Provinces had
been consulted. To this end it seemed desirable to place on
record the view that the scctions of the Statute relating to the
Colonial Laws Validity Act should be so drafted as not to extend
to Canada unless the Statute was enacted in response to such
requests as are appropriate o an amendment of the British
North America Act. It also seemed desirable to place on record
the view that the sections should not subsequently be extended
to Canada except by an Act of the Parltament of the United
Kingdom enacted in response to such requests as are appropriate
to an amendment of the British North America Act.

The Conference on the Operation of Dominion Legislation in
1929, recommended a draft clause for inclusion in the Statute
proposed to be passed by the Parliament at Westminster to the
following effect :—

“ No Act of Parliament of the United Kingdom passed
after the commencement of this Act shall extend, or be
deemed to extiend, to a Dominion unless it is expressly
decla.red iIl that Act that that Dominion has requestcd‘, a_nd
consented to, the enactment therepf,”

At the present Conference the delegates of His Majesty’s
Government in the United Kingdom were apprehensive lest a
clause in this form should have the effect of preventing an Act
of the United Kingdom Parliament passed hereafter from having
the operation which the legislation of one State normally bas in
relation to the territory of another. To obviate this, the following
amendment was proposed :—

“No Act of Parliament of the United Kingdom passed
after the commencement of this Act shall extend, or be
deemed to extend, to a Dominion as part of the law in force
in that Dominion, unless it is expressly declared in that Act
that that Dominion has requested, and consented to, the
enactment thereof.”

The Delegates from some of the Dominions were apprehensive
lest the acceptance of the above amendment might imply the
recognition of a right of the Parliament, of the United Kingdom
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to legislate in relation to a Dominion {utherwise than at the
request and with the consent of the Dominion) in a manner which,
if the legislation had been enacted in relation to a foreign state,
would be inconsistent with the principles of international comity.
It was agreed that the clause as amended did not imply, and was
not to be construed as implying, the recogmtion of any such right,
and, on the proposal of the United Kingdom Delegates, that a
statement to this effect should be placed on record.

The Conference passed the following Resolutions :—

(i) The Conference approves the Report of the Conference
on the Operation of Dominion Legislation 1 (which is to be
regarded as forming part of the Report of the present
Conference}, subject 1o the conclusions embodied in this
Section.

{ii) The Conference recommends : —

(z) that the Statute proposed to be passed by the
Parliament at Westminster should contain the provisions
set out in the Schedule annexed.

(6) that the 1st Dceember, 1931, should be the date
as from which the proposed Statute should become
operative,

(c) that with a view to the realisation of this arrange-
ment, Resolutions passed by both Houses of the Dominion
Parliaments should be forwarded to the United Kingdom,
if possible by 1st July, 1931, and, in any case, not later
than the 1st August, 1931, with a view to the enactment
by the Parliament of the United Kingdom of legistation
on the lines set out in the schedule annexed.

(@) that the Statute should contain such further pro-
visions as to its application to any particular Dominion
as are requested by that Deminion.

SCHEDULE.
CLAUSES IN PROPOSED LEGISLATION,

1. In accordance with the recommendation in para-
graph 43 of the Report of the Conference on ihe Qperation
of Dominion Legislation, a clause as follows (—

1t is hereby declared and enacled that the Parliament of
a Dominion has full power lo make laws having extra-
tervitorial opevation,

2. In accordance with the recommendation in para-
graph 53 a clause as follows :(—

*Cmd. 3479
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(1) The Colonial Laws Validity Act, 1865, shall not
apply lo any law made after the commencement of this det
by the Parliament of a Donuinion.

{(2) No law and no provision of any law made afier the
commencement of this Act by the Pavliament of @ Dowminion
shall be void or tnoperative on the ground that €4 is repug-
nant to the law of England, ov to the provisions of any
existing or future Act of Parliament of the United Kingdom,
or to awy ovder, rule or regulation made under any such
Act, and the powers of the Parliament of ¢ Dominion shall
include the power to repeal oy amend any such Act, order,
rule or vegulation, in so far as the same is part of the law
of the Dowminton.

3. In accordance with the recommendation in para-
graph 55 a clause as follows :—

No Act of Parliament of the United Kingdom passed
aféer the comumencement of this Act shall extend or be deemed
to extend fo @ Dominion as part of the law ti furce in that
Dominion munless it is expressly declared in that Act that
that Dowinion has requwested, and consented to, the enact-
ment thereof.

4. In accordance with the recommendations in para-
graph 66 clauses as follows :—

Nothing in this Act shall be deemed to confer any power
fo repeal or alter the Constitution or the Consfitution Act
of the Commonwealth of Ausiralia or the Constitution Act
of the Dominion of New Zealand otherwise than in
accovdance with the law existing before the commencement
of this Act.

Nothing in this Act shall be deemed to authorise the
Parliament of the Commonwealth of Ausiralia to make
laws on any maller within the authorily of the Stales of
Australia, wot being a matter within the authority of the
Parliament or Government of the Commonwealth of
Australia.

Note—In view of the doubts that have arisen concern-
ing the interpretation of the draft section in para-
graph 66 in 1ts application to the Canadian Con-
stitution the words “ Dominion of Canada ™ and
“ Provinces ” have been deleted. It is intended
that a section dealing exclusively with the Canadian
position will be inserted after the representations
of the Provinces have received consideration.
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5. In accordance with the recommendation in para-
graph 8T a clause as fallows —

Notwithstanding anything tn the Inferpretation Act,
1889, the expression " Colony 7 shail nof, v any Act of
the Parbiament of the United Kingdom passed afier the
commencement of this Act, include o Dominson or any
Pravince or State forming part of a Dominion.

6. 1In accordance with the recommendations in para-
graph 123 clauses as follows (—

Without prejudice fo the generality of the forcgoing pro-
visions of this Act sections seven hundred and thirty-five
and seven hundred and thirty-six of the M erchant Shipping
Act, 1894, shall be construed as though refevence therein to
the Legislature of a Bwitish possession did not include
reference to the Parliament of a Dominion.

Without prejudice to the genevality of the foregoing pro-
visions of this Act section fouwr of the Colonial Courts of
Admirally Act, 1890 (which requives cerlain laws to be
veserved for the signification of His Majesty’s pleasure oy
to contain a suspending clause), and so much of section
seven of that Act as requives the approval of His Magjesty
tn Council to any yules of Court for reguialtng the practice
and procedure of a Colonial Court of Adwurally, shall
cease 1o have effect in any Dominion as from the commence-
wment of this Act.

7. A clause to deal with the position of New Zealand
as follows :—

No provision of this Act shall extend to the Dominion
of New Zealand as part of the law theveof unless that pro-
vision ¢5 adopled by the Parliament of that Dominion, and
any Act of the said Parliament adopting any provision
of this Act may provide that the adoption shall have effect
cither as from the commencement of this Act or as from
such later date as may be specified by the adopting Act.

CERTAIN RECITALS IN PROPOSED LEGISLATION.

1. In accordance with the recommendation of paragraph
54, a recital as follows -

And wheyeas if is in accord with the established constiti-
tional position that no law hereafter made by the Parliament
of the United Kingdom shall extend to any of the Dominions
as part of the law in force tn that Domindon otherwise than
at the request and with the consent of that Dominion.
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2. In accordance with the recommnendation in paragraph
60, a recital as follows —

And whereas it s meel and proper fo set out by way of
preamble to this Act, that inaswmuch as the Crown is the
symbol of the free association of the Members of the British
Commonwealth of Nations, and as they ave untted by a
common allegiance to the Crown, if would be in accord with
the established comstitutional position of all the Members
of the Commonwealth tn relation to one another that any
alteration 1 the law touching the Succession to the Throne
or the Royal Style and Titles shall hereafter vequire the
assent as well of the Parliaments of all the Dominions as of
the Parliament of the United Kingdom.

{b) Nationality.
(Not relevant.)

(¢} Nationality of Married Women.

(ot relevant.)
- .
(@) Commonwealth Tribunal.
The Report of the Conterence on the Operation of Dominion
Legislation contains the following paragraph (paragraph 125} :—

“ We felt that our work would not be complete unless we
gave some consideration to the question of the establishment
of a tribunal as a means of determining differences and
disputes between members of the British Commonwealth.
We were impressed with the advantages which might accrue
from the establishment of such a tribunal. It was clearly
impossible in the time at our disposal to do more than collate
various suggestions with regard first to the constitution of
such a tribunal, and secondly, to the jurisdiction which it
might exercise. With regard to the former, the prevailing
view was that any such tribunal should take the form of an
ad hoe body selected from standing panels nominated by the
several members of the DBritish Commonwealth., With
regard to the latter, there was general agreement that the
jurisdiction should be limited to justiciable issues arising
between governments. We recommend that the whole

. subject should be further examined by all the governments.”
This matter was examined by the Conference and they found

themselves able to make certain definite recommendations with
regard to it.
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Some machinery for the solution of disputes which may arise
between the Members of the British Commonwealth 15 desirable.
Different methods for providing this machinery were explored
and 1t wasagreed, in order toavoid too much ngidrty, not torecom-
mend the constitution of a permanent court, but to seck a solution
along the line of ad hoc arbitration proceedings. The Conference
thought that this method might be more fruitful than any other
in securing the confidence of the Commonwealth

The next question considered was whether arbitration proceed-
ings should be voluntary or obligatory 1n the sense that one party
would be under an obhigation to subiut thereto if the other party
wished 1t. In the absence of general consent to an obligatory
system it was decided to recommend the adoption of a voluntary
system.

It was agreed that 1t was adwisable to go further, and to make
recommendations as to the competence and the composition of
an arbitral inbunal, mn order to facihitate resort to1t, by providing
for the machinery whereby a tribunal could, 1 any given case, be
brought into existence,

As to the competence of the tnbunal, no doubt was entertained
that this should be limited to differences between governments.
The Conference was also of opmiton that the differences should
only be such as are justiciable

As to the composition of the tribunal 1t was agreed .—

(1) The Trbunal shall be constituted ad ioc in the case
of each dispute to be settled

(2) There shall be five members, one being the Chairman ,
neither the Chairman nor the members of the Trnbunal shall
be drawn from outside the British Commonwealth of Nations.

{3) The members, cther than the Chairman, shall be
selected as follows :(—

ey ne by cwdh panty fn the dopue fun Shates
Members of the Commonwealth other than the parties
to the dispute, being persens who hold or have held high
1udrcial office or are chstingmshed junsts and whose names
will carry weight throughout the Commonwealth,

{6) One by cach party to the dispute from any part of
the Commonwealth, with complete freedom of choice,

{4) The members so chosen by each party shall select
another person as Chairman of the Tribunal as to whom they
shall have complete freedom of choice,

(5} If the parties to the dispute so desire, the Tnbunal shall
be assisted by the admssion as assessors of persons with
special knowledge and experience in regard to the case to be
brought before the Tribunal.
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It was thought that the expenses of the tribunal itself in any
given case should be borne equally by tle parties, but that each
party should bear thc expense of presenting its own case.

It was felt that details as to which agreement might be neces-

- sary might be left for arrangement by the governments concerned,
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