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PREFACE

This volume is the expansion of a paper read be-
fore the round table on administrative law, under
the leadership of Professor John Dickinson, then of
Princeton University, at the Chicago meetings of
the American Political Science Association, held in
December, 1928. That paper was published in the
American Political Science Review for August, 1929,
under the title * The Bearing of Myers v, United
States Upon the Independence of Federal Adminis-
trative Tribunals.”

The present work seeks to elaborate the theses of
the original paper, and especially to emphasize the
point of view from which the subject has been ap-
proached. In primary aim, it is a stody in politico-
legal processes from the point of view represented by
John Dewey in logie, philosophy, ethics and polities,
and by Mr, Justice Holmes and W. W, Cook in law.
Tt is not unrelated to the sociological jurisprudence
of Dean Pound, and his theory of the judicial process
as one of ‘“social engineering ”’; to what Judge
Cardozo has emphasized as the * sociological meth-
od ’; and to various other currents in contemporary
thought, All these currents, however, head up in the
instrumental logic of Dewey, and, on the legal side,
in the application of this logic to legal analysis,
which is represented by Cook. To the latter the
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writer is indebted in personal ways that do not ap-
pear in the footnotes.

Among the postulates upon which the writer will
proceed are the interdependence of the social sci-
ences; the value of the scientific method in the ap-
plication of governmental policies; and the impor-
tance of the ¢‘ judicial approach "’ to the adjustment
of interest-claims, As illustrating the first, the socio-
logical definition of institutions as ¢ blocks of ad-
justments ! has been applied, and the psychological
aspects of the problem involved in independence of
tenure have been emphasized.

J. H.

Bavrimogs,
April 22, 1929,
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INTRODUCTION
Tae ProsrLEM

The last two decades have witnessed a rapid multi-
plication of federal boards and commissions which
are outside the ten great execntive departments. We
now have, for example, besides the older Civil Service
and Interstate Commerce Commissions, the Federal
Reserve Board, the Federal Trade Commissions, the
United States Tariff Commission, the United Siates
Shipping Board, the Federal Power Commission, the
Inland Waterways Commission, the Federal Radio
Commission, and the Federal Farm Board,

The primary purpose of this essay is to present a
case for some independence of tenure for these com-
missions and certain other governmental agencies
which wil} be listed, This will entail the development
of the following theses:

1. The desirability, from the standpoint of politi-
cal science, of guaranteeing such independence of
tenure.

2, The desirability of promoting such guarantee
through legal restraints upon the President’s power
of removal.

3. The obvious conclusion, 1 and 2 being granted,
that Congress should be able to place upon presi-
dential power such restraints as a matter of legisla-
tive policy.
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4. A constitutional argument in favor of the va-
lidity of such congressional legislation.

The essay will thus fall into three parts. In Part I
we shall, with special reference to regulatory com-
missions, explain the expediency of making these
agencies independent. Suffice it to say at this point
that the creation of these extra-departmental bodies
marks one of the most significant developments in
federal legislative policy which has taken place in
the last quarter-century. This development grows
out of the expansion of federal authority which the
new economic system of the twentieth century—for
such indeed it is—has entailed. It is a serious effort
to adapt a governmental system set up in the eight-
eenth century to the economic régime of the twenti-
eth. 1t is our intention to demonstrate that the sue-
cess of this effort depends upon the independence
of the regulatory and other bodies involved.

In Part II we shall present arguments in favor
of having legal measures to that end, as opposed to
dependence upon constitutional mores alone. These
points being established, it follows, as a matter of
method under our politieal system, that Congress be
allowed to determine which of these agencies shall
be made independent of the the power of removal.

However, we are faced at this point by the case
of Myers v, United States, in which the Supreme
Court held invalid a statute of Congress which at-
tempted to limit the President’s removal power, and
indicated in the majority opinion that this power,
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with reference to officers appointed by him, is in all
respects illimitable. Part ITI, therefore, will consti-
tute the elaboration of a constitutional theory of
the removal power which will allow Congress wide
discretion in determining the conditions of tenure
of the officers under discussion. This will involve
the attempt to show that the Myers case, interpreted
in the light of a strict application of the principle of
stare decisis, does not necessarily preclude the appli-
cation of the constitutional theory to be set forth.

Parts I and II are thus studies in political science,
Part IIT a sort of brief in constitutional law. Yet,
for reasons later to be elaborated, the three subjects
are inextricably inferrelated, so that the essay really
forms an inseparable whole. On that score, we need
only say, at this poini, that we deal with a problem in
law in which the answer depends upon which set of
opposing premises we select as the basis of our
deductions. In such a case, we submit that it is our
duty, and that a court should consciously aceept it
as its duty, to choose the premises which lead to the
consequences whirh best conform with the accepted
opinion on the art of government. This being so,
the issue of expediency is really an essential part
of our legal brief ; while, conversely, the desired con-
sequences cannot he secured unless the constitutional
issue be seftled in favor of Congress.

Tae BroaDER ASPECTS
At first glance it might seem that the value of this
essay is dependent upon the acceptance by the Su-
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preme Court of our constitutional theory. This, we
venture to assert, is not true. The permanent con-
tribution of the work is expected to lie in the fact
that it illustrates a point of view which is useful
both in the attack upon a political problem, and in a
eritical analysis of the judicial process.

This point of view it is not easy to deseribe. We
shall attempl, during the course of this work, to
make it explicit in connection with issues as they
arise. At this stage we can merely suggest some of
its major aspects. We hesitate, indeed, to give it a
descriptive name, because we know that such names
are ‘‘ hot *’ words,—that they call forth emotional
responses of approval or disapproval that confuse
the issue.!

This much we may say: the point of view herein
represented cannot be appreciated by one who is
not somewhat familiar with the ideas set forth in
John Dewey’s Essays in Experimental Logic. The
result of the *‘ new *’ or instrumental logic has been
to revolutionize the scientist’s Weltanschauung.
That result has been stimulated by many modern
developments, such as the industrial revolution, the
acceptance of the evolutionary hypothesis,® and the
recent revolutionary changes in physico-chemieal
theory.” But this whole movement in human thought

10n the emotive use of word symbols see Ogden and Richards,
The Meaning of Meaning, pp. 111, 235, and pessim.

2 Cunninghem, Teztbook of Logic, p. 70.

8 Bee notably, Whitehead, Science and the Modern World s Lewis,
The Anatomy of Science; and Barry, The Scientific Habit of Thought.
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heads up in the new point of view in logical theory
represented by Schiller * and Dewey.

According to this theory of logic, human thinking
is related to some concrete problem growing out of
maladjustment in the environment. In this sense
the point of view may be called Realistic. Reflection,
to be useful, must deal with the raw material of
experience and not merely with the logical manipu-
lation of abstract concepts or verbal symbols. Hence,
to this extent we are Bmpiricists, and insist apon a
conscions effort not to be misled by the hypostatic
fallacy.* This requires some understanding of the
Beience of Symbolism. Further, the viewpoint is
Pragmatic in its acceplance of the dependence of
the ““truth " of a proposition upon whether it
“ works,’’ " in its insistence that things be defined
and judged in the light of their consequences relative
to a given purpose.® This involves also acceptance
of the Relativity of Truth. From the history of
science we learn the necessity of Skepticism as op-
posed to Dogmatism.” The result is a habit of
thought, an attitude, which has in a broad sense of
the term been called Scientific.'®

4 See his Formal Logc.

& Ogden and Richards, op cit., pp. 99, 133-134, 185, 255, 204; Cun-
ningham, op. cit., p. 403.

¢ See Ogden and Richards, op. cit.

7 Ratner, Philosophy of Jokn Dewey, chap. VII; Kallen, Philoso-
phy of William James, pp. 164-166, 185-193.

8 Ratner, op. cit., chap. VII; Ogden and Richards, op. cit., p. 111.

? Barry, op. cit., pp. 49-64.

10 Barry, op. cit., passim.
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In giving this brief summary of our point of de-
parture, we may enter a denial of our acceptance of
certain beliefs commonly associated with some of the
terms we have used. We do not claim that the Prag-
matist can in his thinking diseard all assumptions.
Reflection cannot proceed without assumptions. We
agree fully that the test of *‘ working ’’ assumes
eriteria by which fo judge what consequences are
‘ desirable.”” * But such criteria are mainly fur-
nished by the dominant habits of thought of the age
and place;* while fact-judgments and value-judg-
ments are not, as is usually assumed, unrelated and
entirely separate. *‘ Facts ’’ are themselves inter-
pretations of data in terms of consequences and for
particular purposes.® Hence, in another view, our
approach may be described as Functional. ** Cri-
teria,”” indeed, are not to be regarded as fixed norms,
but as tools of investigation*

Above all, ihe theory of evolution and the history
of human thought show that the process of classifica-
tion is not a purely objective discovery of sharp
and preexisting differences.”” Classes shade into one
another. Classification is, indeed, conditioned by the
fundamental fact of the relativity of all thought both

11 Hart, “A Volume Against the Pragmatists,” book review in Vir-
ginia Quarterly Review, October, 1928,

12Cf, Whitehead, op. cit., on dominant “ climates of opinion” in
different scientific eras; pp. ix, xi, 3, 5, 23, 25, 36, 59.

18 Barry, op. cit,, chap. IL.

14 Dewey, Human Nature and Conduct, pp. 238-247, dealing with

“The Nature of Principles.”
16 8ee note 2 above.
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to the observer and to the immediate environment
which he observes. Nevertheless, writers usually pro-
ceed to classify and employ class logic as if their
task were to discover what ¢ really *’ is ‘f true '’ or
what ‘ really ”” is ‘‘ right "’ per se or in general,
Classification, like definition, is always ad hoc—
relative to a given purpose.”® This fundamental fact
fixes the limits of Induction and hence of Deduction
as means of arriving at empirical truth.” Deduction
per se is only formally valid. Discarding self-
evidence or revelation or authority as sources of
premises, as the modern scientist does, the inductive
method is, unless taken as merely tentative until and
unless its results are verified, the sure road to over-
generalization”® and unreal Abstractionism—Ra-
tionalism in the bad sense of the term.”® Such is an
madequate summary of the approach implicit in the
modern scientific method at its hest.

Some COROLLARIES

Because a grasp of the broader aspects of this
essay is so essential to an understanding of its aims,

16 Dewey, op. cit., pp. 131 ff.; Ogden and Richards, op. cit,, p. 111,
Cf. Reeves, La Communauté Internationale, chapitre premier.

17Caook, “Scientific Method and the Law,” in Jokne Hopking
Alumni Magazine, March, 1927.

18 Whitehead, op. cit., pp. 34, 60-63.

18 The reader will be considerate in not attributing to us all oon~
notations of these terms. Thus, we recognize the place of creative
thought, if not of Rationalism in the Platonic sense. See Robinson,
The Mind in the Making, pp. 48-62; Beard, “ Time, Technology, and
the Creative Spirit in Political Science,” in American Political Science
Review, February, 1827; Dewey, op. cit., pp. 169-209.

2
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we may briefly list some particular corollaries which
will be employed in the body of the work:

1. We shall emphasize the ad hoc character of our
classifications and definitions.

2. We shall attempt to relate the change, from the
acceptance of the dogma of laissez-faire to a sort of
pragmatic collectivism, to the environmental changes
accompanying the industrial revolution.

3. We shall deal with  government by commis-
sion’ as a tool for making more effective the
organization of the ¢‘ new publics *** which the sec-
ond or American industrial revolution has brought
into being, holding that the dominant view of what
constitutes a ‘‘ public interest *’ fixes the scope and
limitations of governmental regulation at a given
time,

4. Regarding governmental institutions as from
one standpoint *¢ blocks of adjustments,’’ * we shall
picture the recently created federal boards and com-
missions as means of readjustment to a changing
environment, in which the traditional method of
‘ judicial justice ’’ plus occasional, detailed legis-
lation # no longer *‘ works.”

5. We shall attempt to show the advantages of
¢ judicialized,’’ *® independent and expert commis-
gions as means for such readjustment, as modifica-

20 Dewey, The Public and Its Problems.

21 Keller, Starting Points in Social Science, chaps. II and VIII.

22 Cf, Hart, The Ordinance Making Powers of the President, pp.
265-285, and references there given.

28 The term is used by Dicey in his discussion of the French ad-
ministrative courts (Law of the Constitution, eighth ed., p. xliv).
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tions of a governmental system devised in the eight-
eenth century to make it better adapted to twentieth
century conditions.

6. We shall suggest that the use of this new method
may well be extended to functions like the postal
service and the audit, as well as to certain fact-
finding and business-operating functions.

7. We shall indicate the probable expediency of
having the independence of tenure of such agencies
guaranteed by law; and shall in this connection con-
sider the political influences recently brought to bear
upon the Tariff Commission and the Shipping Board.
This will involve some discussion of the relation
between the law and the custom of the constitution.*

8. We shall seek to analyze the ¢ logic ** of seeking
to find out what the Constitution ¢ means ** in rela-
tion to a topie on which it is silent.”

9. We shall attempt to show that the answer to
the constitutional question of the power of Congress
to limit the President’s power of removal depends
upon a choice of competing premises, one set of which
must be selected.

10. We shall accept the postulate that, in such a
situation, where a choice must be made, the Court
should select premises which lead to the socially more
expedient consequences *—should, in brief, follow
Cardozo’s sociological method.”

24 Cf. Dicey, op. cit., pp. 1-34.
25 Cf. Cook, op. cit.
26 Holmes, “ The Path of the Law,” in Collected Legal Papers, pp.

167 ff.
27 Cardozo, The Nature of the Judicial Process, Lectures IT and IIT.
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11. 'We shall analyze Myers v. United States in the
light of what we conceive to be the strict and more
expedient form of the doctrine of stare decisis; ®
and shall thus be enabled to repudiate most of the
opinion in that case as dicta, and to formulate for
the case a “‘ rule of decision ’* which will not he
inconsistent with our constitutional theory of the
removal power.

12. We shall attack the Myers opinion lLoth on
general grounds of historical interpretation® and
for committing the fallacy of reification of the con-
cept ‘¢ the executive power.”’ *

13. From other premises than those of the Myers
opinion, but which it is equally permissible to read
into the Constitution, we shall deduce a competing
constitutional theory of the power of removal in
relation to the legislative power of Congress.

14. We shall stress the danger of deducing an-
swers to new constitutional problems from the sep-
aration of powers principle ag if its *‘ meaning "'
stood out with *‘ mathematical precision.’’

15. We shall thus relate constitutional theory to
social expediency in a way to illustrate the insepa-
rable connection between the ¢/ juristic *’ and the
* non-juristic.”’

28 Oliphant, "“A Return to Stare Decisis,” in American Law School
Rewview, VI, 215.

29 Cf. Corwin, The President's Power of Removal, sec. 1L

30 See note 5 above.

3 Dissenting opinion of Mr. Justice Holmes in Springer et al. v.
Philippine Islands (277 U. 8. 189).
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16. We shall consider briefly the probabilities as
to whether the Court will narrow the Myers prec-
edent to the decision, or stretch it to include the
dicta of the opinion.

17. Incidental consideration will be given to the
problem of the conflicting tendencies toward admin-
istrative integration on the one hand, and the setting
up of independent establishments on the other, This
problem presents a confliet of ends which is clearly
to be read in the broader implications of the majority
opinion in the Myers case. The essay will not accept
the Chief Justice’s conclusions on the issue.

18. The study will also bring out clearly the fact
that in new cases the function of the courts is ius
dare, not merely ius dicere. The theory that judges
merely ‘“ find ?’ pre-existing law in new cases is based
upon a misconception of the nature of inductive
inference.






PART I

THE POLITICAL JUSTIFICATION OF
INDEPENDENCE OF TENURE






CHAPTER I

Tre BackcrOUND AND CLASSIFICATION OF FEDERAL
Boarps anp CoMMisstoNs

The justification for the guarantee to federal
boards and commissions of a degree of independence
of tenure lies in the basic purpose back of their crea-
tion. To understand this purpose it will be necessary
to start wilh the changes which led to their estab-
lishment.!

Government in the Erq of Laissez-Faire, 1t is well
known that during the nineteenth century the doc-
trine of laissez-faire prevailed in this country, When
analyzed, that doetrine is seen not to mean that there
is & sphere of individual activity which is entirely
outside the pale of the régime of law. It means
rather a minimum of legislative interference, and an
emphasis upon ‘¢ judicial justiee *’ based upon an
individualistiec common law.* Judicial justice pre-
cludes the determination of rights by administrative
tribunals.® And the common law courts went on the
theory that each man should be allowed as wide a
range of choice in conduet as is compatible with the

1C{. Hart, Ordinance Making Powers of the President, pp. 265-201,

2 Cf, Pound, The Spirit of the Common Law, and “ The Theory of
Judicial Decisions,” in Harvard Law Review, June, 1923. See also
Keynes, Laissez-Fatre and Communism.

3Cf. Dicey's definition of and emphasis upon the *rule of law”
in his Law of the Constitution.

15
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protection of certain ‘‘ unalienable *’ rights of his
fellows.! Closely related to these ideas were the dis-
trust of the executive, and the corresponding ten-
dency of legislation to be detailed, specific, and to
limit thus the discretion of enforcing officers. Such
generalities as found their way into the statutes were
interpreted finally and in the spirit of common law
individualism by the judiciary. There was, in the ab-
sence of many statutes, a minimum of administra-
tive organization, and enforcement was largely
through the courts.

There was, in general, no federal common law;®
federal legislative powers were limited; and the
theory of local self-government, despite Marshall’s
doctrine of implied powers, kept Congress rather
strictly within its enumerated powers. Otherwise,
the above picture applied to the government at
‘Washington as well as to the states. And of course
these differences meant that the former enacted
still less legislation, and needed still less administra-
tive machinery except in connection with national

4The unalienable rights were a combination of English procedural
guarantees and deductions from eighteenth century theories of “ nat-
ura] rights,” and were embalmed in the bills or declarations of rights
of our American constitutions. Under the doctrine of judicial re-
view, these individual rights were protected by the courts even
against the legislature,. While setting the limits of individual choice,
they gave it maximum scope. Cf. Reeves, La Communanté Inter-
nationale, pp. 39-40.

$8ee Willoughby, Constitutional Low of the United States (stu-
dents’ edition), pp. 445-448. But see also Goodrow, Social Reform
and the Constitution, chap, IV.
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defense and foreign relations. Adjudication of
rights was solely through the ordinary federal
courts—in the form, therefore, of * judicial jus-
tice.” The federal executive enforced the customs
laws, operated the post-office, and in general faith-
fully executed the small amount of legislation, be-
sides performing the special ** executive ** func-
tions like issming pardons which the Constitution
entrusted to the President.

The theory of laissez-faire and the governmental
system just outlined grew, of course, directly out of
the conditions of the time. A ** minimum ** of legisla-
tion was possible in a couniry not yet enmeshed in
the industrial revolution, The War of 1812 stimu-
lated manufacturers, but the era of corporate expan-
sion and large-scale mergers did not come until the
close of the century. As yet, the federal govern-
ment’s concern with business was chiefly in relation
to tariff protection, which was debated on strictly
partisan lines. Such problems as faced Congress
were relatively simple as well as relatively few. In-
dustrialism had begun, and increased after the War
of Secession; but there was not the vast inter-state
network of economic relations that has come in the
present generation. Pioneer habit patterns kept
alive the old fear of bureaucracy and distrust of ex-
pert knowledge.® And with few and simple problems
before it, as we have said, Congress did not feel the
necessity of delegating wide diseretionary and rule-

¢ Pound, The Spirit of the Common Law, passim.
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making authority to administrative bodies, but fre-
quently wrote its statutes with a minute detail.
Legislative abstractions, where they came into its
provisions, were *‘ judicially *’ enforced by the judge
and Mr. Dicey’s twelve shopkeepers. The idea that
government should engage in business operations or
even too strictly regulate them was abhorrent to a
people still living under simple conditions, eager to
exploit the boundless resources before them, and
given In large part to agriculture. ‘‘ Free land "’
gave each energetic man his chance; and develop-
ment of a coutinent was naturally left to individual
initiative, without the train of abuses that today
would follow. Such regulatory measures as were
needed could be adequately handled by the state
legislatures. Travel and communication were too
primitive, until the railroads and telegraph came,
for a Washington bureaueracy to run the eountry,
had that been otherwise desirable; but it was net,
since the same limiting conditions prevented the
development of a nation-wide market for goods.
Even when the railroads came, there was lacking as
yet that development of industrial technique through
science, and that development of large-scale manage-
ment, which, since the eighties and nineties, have
proceeded with ever increasing momentum,

The Second Industrial Revolution and the Passing
of Laissez-Faire. The last mentioned changes were
analogous to those of the English industrial revolu-
tion. Being a new country with ** free land,” we
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were fifty years behind England in experiencing
these developments. Wars and protective tariffs
had stimnlated some manufacturing along the At-
lantic seaboard, but now the growth of population
led to the absorption of *‘ free land,”” and gave us
something like a permanent labor class, Cities and
manufacturing gave us problems of industrialism.
Corporations and ‘* trusts *’ grew apace.’

There were two reasons, however, why the federal
government was not at first affected. In the first
place, cconomic changes are always in advance of
political idcas ; and theories of laissez-faire and local
self-government outlived their day. In the second
place, the early stages of industrialism presented
problems which could be handled by the states. The
national market, as we know it today, had not come
into being. And such regulation as was necessary
could be enacted by the several state legislatures.

However, during the last quarier-century the per-
fection of transportation and communication facili-
ties, and the enormous advances of science have
extended the market so as to make possible a division
of labor heretofore undreamed of, and have offered
the technical facilities therefor to enterprising cor-
porations with sufficient capilal. This has proceeded,
during the last ten years, with such increasing mo-
mentum as to remake our economic order., Nor has

7 The creation of the Interstate Commerce Commission in 1887 was
followed in 1890 by the enactment of the Sherman Anti-Trust Act;
and the federal government had begun its control of national business,
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it proceeded anywhere else nearly so fast as in the
United States.' So far-reaching are the effects—eco-
nomic, social and governmental—that this era may
truly be called the Second or American Industrial
Revolution. It may be merely the flowering of the
first industrial revolution, from which it differs
chiefly in its momentum, its scope, and hence in its
social and political implications. But all we really
mean by a difference in *‘ kind ’’ is a vast difference
in ¢ degree.”” And that we have certainly had. The
first industrial revolution was a gradual process, By
comparison, the second has been sudden.

For us, then, the effects of the first industrial
revolution merged with the second. It was not until
the eighties and nineties that industrialism began to
create really serious problems; and these were at
first handled almost exclusively by the states. The
railroad problem was the first exception.’ By the
time the federal government was entering the gen-
eral field of business regulation, the momentum of
the industrial syvstem had so increased that the
second industrial revolution was upon us. The latter
was precisely a startling speeding up of a series of
then rather recent tendencies.

The changes have been most marked in the indus-
trial states, but the effects have been felt even in tho
agricultural regions. An important aspect of this
economic revolution has been the creation of a

8 Cf. the estimate of present-duy American economic development
by a French writer in: Siegiried, America Comes of Age, part II.
9 Cf. note 7 above.
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national and even a world market for farm produets.
The people in industrial centers had to be fed, and
food had to be shipped to them from afar. Agri-
cultural machinery had itself important effects, And
the farmers purchased in turn manufactured prod-
ucts from the cities.

The new era has brought large urban districts
with problems of health, housing, water supply, city
planning, and so on. It has brought a minute divi-
sion of labor, and sharp conflict between employer
and employee. It has brought a great inerease of
businesses rendering services to the public, many of
which arein the nature of * natural *’ monopolies. It
has brought all sorts of group organization. And the
network of economic relations which it has produced
is not confined by state boundaries, but spreads out
over the whole country, in a very complex fashion.
Economic interdependence is one of the outstanding
factors in the situation,

The governmental effects of these economic
changes have been most significant. * New situa-
tions »’ required an extension of cornmon law prin-
ciples to cover them. If the judges met the new
problems by a sort of automatic extension of indi-
vidualistic principles, there was a demand for legis-
lation to remedy the sitvation.' But many of the

10]n order, for example, to elimipate the common law doctrines
of assumption of risk, contributery negligence, and the fellow-servant
doctrine, which protected the employer in suits brought by his em-
ployee for damages for injurics sustained during the course of the

employment. Cf. Commons and Andrews, Principles of Labor Legis-
lation, p. 31 (see index, under title Workmen's compensation).



22 TENURE OF OFFICE UNDER THE CONSTITUTION

new problems were so highly technical, so eomplex,
and conneeted with such rapidly changing conditions,
that neither judges nor legislators were sufficiently
versed in the subjects to act intelligently, This led
to the creation of specialized boards and commis-
sions," with regulatory or fact-finding powers. The
regulatory bodies were to concretize, by specific
application, the abstractions of broadly stated legis-
lative rules. They thus began to develop an im-
portant body of administrative law; and ¢ judicial
justice *’ to that extent gave way before ‘“ adminis-
trative justice,’’ though therc was preserved final
appeal to the ordinary courts. Executive organs
were given power to make rules and regulations
‘ having the force of law '’ for certain purposes;
and the power to make, in many technical cases, final
determinations of ** questions of fact.”” Even where
rule-making powers were not conferred, the passage
of numerous complex laws greatly expanded the
diseretion of executive and administrative officials in
their execution of the laws. For it became necessary
to enact merely broad prineiples, rather than detailed
statutes, such as had been possible under simpler
conditions. Of course, the administrative services
had also to be greatly enlarged, if the rapidly ex-
panding body of statutory law was to be effectively
administered. And this brought to the fore the im-

1t For example, workmen's compensation and public utility eom-
missions, See Mathews, American State Government, chaps. XII and

XIII, and White, “ The Growth and Future of State Boards and
Commissions,” in Political Science Quarterly, XVIII, 631.
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portance of administration as a major problem of
the future state.'* Problems of personnel, matériel,
efficiency, adequate budget and accounting systems,
and the like pressed for solution.* And, on the politi-
cal side, president and governor alike became, as
never before, party leaders with legislative pro-
grams caleulated to help in the solution of pressing
problems.**

The federal government has by no means escaped
the effects of these changes. The Civil War had
ended the States’ Rights doctrine as a fundamental
postulate of our constitutional system, and had even
weakened its importance as a rule of expediency.'*
It had thus laid the foundation for that growth of
federal legislative interference which the new eco-
nomic era has demanded. Continued preachment of
laissez-faire, local self-government, and the dangers
of a federal bureaucracy ** has not prevented an
unprecedented expansion of federal activity. We
were faced by a condition before which a theory
which no longer fitted our needs had in practice to

12 Professor T. H. Reed has well called this the “ era of administra-
tion ”; see his Municipal Government in the United Stales, pp. 109 £,

18 Willoughby, W. F., Principles of Administration.

14 Examples are Roosevelt and Wilson as presidents, and Aycock
(N. C.), Lowden (Ill.), Wilson (N. J.), Lafollette (Wis.), Johoson
(Cal.), Smith (N. Y.), and Byrd (Va.) as governors. See especially
Hart, “ Classical Statesmanship,” in Sewanee Review, October, 1925;
Wilson, Constitutional Government in the United States, chap, ITL

18 Cf, Dunning, Essays on the Civil Wer and Reconstruction.

18 Since the world war there has been & reaction against centripetal
forces, led by men from President Coolidge to Governor Ritchie of
Maryland, But these spokesmen have not stayed the basie forces
at work.
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yield. Interstate railroad and telegraph rates and
services had to be regulated in the interests of the
‘4 publie,”” and could not constitutionally be regu-
lated by the states.’” The people had to be protected
against impure foods and drugs shipped from one
state to another; and this could not satisfactorily be
left to state control after the ‘¢ original packages ”’
had been broken and the products had ceased to be
interstate commerce.'* Monopolies in restraint of
trade and ** unfair ’’ trade practices had to be fed-
erally controlled, if controlled at all, in so far as
they involved interstate commerce.® The national
banking system, on which the national credit system
depended, had to be modernized and made more
flexible.*® Protection to manufacturers through the
tariff became more important than ever before in our
history.* New discoveries like radio suddenly cre-
ated new fields of activity where chaos could only be
prevented by federal licensing and control.®* The
federal government, in some cases, had to engage in

17 Since the Supreme Court had held that silence of Congress meant
that interstate commerce must remain unregulated, and that Con-
gress might not even explicitly delegate its power over interstate
commerce to the states. But see, for qualifications of these general-
izations, Willoughby on the Constitution, I, 124 ff, II, chaps, LIII f.

18 This led to the enactment by Congress of pure food and drug
acts excluding * impure ” foods and drugs from interstate shipment.

On the original package doctrine see Willoughby on the Constitution,
chap, LV,

19 This led to the Sherman and Clayton Acts and to the creation of
the Federal Trade Commission.

20 This involved the ereation of the Federal Reserve Board,

21 Hence, the creation of the Tariff Commission and the changes in
its functions to meet suceessive party needs.

22 Hence, the Federal Radio Commission,
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“ business "’ enterprises.® And so the doctrine of
implied powers was stretched to the limit, and the
interstate commerce, postal and taxing powers of
Congress, especially, were employed to justify that
body in doing indireetly—and for *‘ police '’ pur-
poses—that which it eould not directly do.

Aside from its lack of general common law juris-
diction, the other effects outlined above apply also
to the federal government as well as to the states.
The jurisdiction of the federal courts over cases of
diverse citizenship has greatly expanded; and they
have widened the group of cases in which they refuse
to be bound by state decisions on the common law.*

But the most significant result for the federal
government, aside from the expansion of its lagis-
lative activity, has been the rise of what has been
called ‘¢ government by commission.”” This we re-
gard as a leading means whereby a governmental
system created in the eighteenth century has been
adapted to twentieth century conditions. And we
must examine in some detail the purpose and sig-
nificance of the creation of such boards and commis-
sions before we ean appreciate the importance of
guaranteeing their independence of political control.

CLASSIFICATION OF BOARDS AND COMMISSIONS

For our convenience we need to begin with a classi-
fication of the agencies under comsideration. OQur
23 Hence, the United States Shipping Board.

4 For a discussion of the doctrine of Swift v. Tyson, see Wil-
loughby on the Constitution, II, 1309 ff.



26 TENURE OF OFFICE UNDER THE CONSTITUTION

primary purpose, to be sure, is to demonstrate that,
with reference to the independence of tenure of their
members, all or most of them belong in the same
category. But if we are to elaborate in any detail our
justification of independence of tenure, it will be
necessary to deal separately with different types of
commissions. For that purpose the most important
distinctions relate to their functions, and give us
the following types: (1) regulatery bodies; (2) in-
vestigatory bodies; and (3) business-managing
bodies.

In making this classification, we must call atten-
tion to the fact that, as a method, classification is
relative to an immediate purpose. That purpose
furnishes the eriterion of what differences are rele-
vant, what are irrclevant. For this reason it is not
necessary to set up the claim that our particular
classification is the ** primary *’ one. It is ¢ pri-
mary *’ if and only if it proves to be useful for our
present purpose. Nor do we mean to imply that
there are no common features of the work of com-
missions in different classes, or that a commission
of one class may not have incidental functions which
to that extent place it in another class. No more do
we mean to imply that our classification exhausts
the differences between these several bodies. For
another purpose another classification based upon a
different criterion and hence presenting other differ-
ences would be more important. Indeed, it may be
incidentally necessary to consider some other classi-
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fications which are sufficiently related to our major
purpose to be introduced into the argument. For
example, we have the distinction belween specially
selected, full-time boards, and those made up par-
tially or wholly of officers acting in an ex officio
capacity. Of the former sort is the Federal Tarift
Commission; of the latter kind, the Federal Power
Commission, which is composed of three department
heads ex officio. Unless it is desirable or possible to
make these three officers independent of the Presi-
dent, the Power Commission, as such, cannot be made
independent unless it is differently constituted. And
thus a classification based upon the constitution of
these agencies is directly related to our problem.
And it may be added that two bodies classed together
for one purpose may have to be classed in different
categories in another connection. We mention these
elementary characteristics of classification at this
point in order to anticipate objections that might
otherwise be raised by those persons, all too many,
who seem to think that there is some one ‘¢ correet ”’
way of classifying data in scientific work.™

With this brief warning, we may return to the
three-fold classification suggested above. First, reg-
ulatory bodies perform what are loosely termed

25 On the nature of classification as & method or technique of seien-
tific investigation, see Dewey, Human Nature and Conduct, pp.
131.; Bastable, Public Finance, pp. 157-158, 163-184, 167; Hart, op.
cit., p. 27; Cunningham, Teztbook of Logic, pp. 66-71; Keller, Start-
ing Points in Social Science, pp. 8-10; Kallen, The Philosophy of

William James, pp. 67 fi.; Whitehead, Science in the Modern World,
. 41; Barry, The Scientific Habit of Thought, chap, IIL
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¢ guasi-judicial ”’ functions, and are often termed
¢ administrative tribunals.””*® Their functions re-
late to the regulation, under statulory provisions
and with final appeal to the courts, of economic ac-
tivities. A leading example is the Interstate Com-
merce Commission, with its power to fix railroad
rates and to control railroad service and practices.

Secondly, investigatory bodies have no power
to regulate, but are empowered merely {o conduet
investigations which may form the basia of regula-
tory action by other authorities. The best example
is the United States Tariff Commission. That body
cannot itself fix ariff rates under the flexible tariff.
That power has, within statutory limits, been vested
in the President. But, before he acts, he must order
an investigation by the commission”” Tt will not
be contended that every hoard, however temporary,
which is set up to investigate conditions and make
findings can be guaranteed independence of tenure.
But it will be maintained that Congress, in creating
such an agency, should be able to make it indepen-
dent, and that the Tariff Commission is a prime
example of the sort of investigatory body that shonld
be given such independence.

Differing from hoth these classes is class three.
The organs in this class are not confined to inves-
tigatory functions. Nor do they regulate privately
owned businesses. They are created to operate for

28 For references see Hart, op cit., p. 328,
27 8ee sec. 315 of the Tariff Act of 1922 (42 Stat. at L. 858, 941).
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the government publicly owned and operated husi-
ness enterprises. The best example is the United
States Shipping Board, which handles the broader
questions relating to the United States Merchant
Fleet Corporation and the merchant fleet which is
operated by the latter.”

It is evident that, when analyzed, this classification
is based upon two criteria. First, there is the dis-
tinetion between bodies which have and those which
lack the power to make decisions having legal eon-
sequences. Of the former sort, there are those hodies
whose decisions constitute governmental acts in
regulation of private business relations, and those
other bodies whose activities have primarily to do
with the operation of a governmental enterprise, and
affect private interests only in their relation to such
governmental undertaking.

In some respects, at least, the ¢ administrative
tribunal ** is the most important type of commission;
and we shall give if the fullest consideration,” refer-
ring briefly to the reasons why the other two types
should in some cases, at least, also be made inde-
pendent. Finally, we shall raise the question whether
there are, besides these federal boards and commis-
sions, still other departments,” agencies or officers *

28 We shall show later that the Post-Office Department is, for our
purposes, in the same category.

29 Bee chap, II below.

30 Such as the post-office, agriculture, commeree and perhaps other
departments, See chap. III below.

31 Notably, the Comptroller General of the United States. See
chap. III belaw.
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that are to be classed with them for the purposes of
this study. That is to say, we may well ask what
other agencies, if any, should be given independence
of tenure. For this will have an important bearing
upon our formulation of an expedient constitutional
theory of the removal power.



CHAPTER II

THE ADMINISTRATIVE TRIBUNAL

THE ‘‘ NECESSITY ’’ POR INCBEASING GOVERNMENTAL
REGULATION

Most students of government will probably agree
with the generalization that the economie revolution
has ‘‘ necessitated ”’ an increase of governmental
regulation. They will probably agree also that, this
revolution being still in progress, governmental con-
trol will ** necessarily ** increase in the next gen-
eration.

‘What do we mean by saying that this relegation of
laissez-faire to the background has been, and will
continue to be, a * necessity "’ # We refer, of course,
to no mystical *“ force ’* driving us on, to no fatal-
istic philosophy, We mean primarily that the devel-
opment of a network of complicated economic rela-
tionships has multiplied the instances in which the
associated activity of one group affects indirectly
the other groups in the community; and that these
other groups have, in the more obvious cases, recog-
nized these indirect consequences as affecting their
interests, often adversely, and accordingly have
sought, through government, to control such con-

10n the misuse of the concept “ causal forees” in “ explaining "
phenomens, see Dewey, The Public and Ity Problems, pp. 8, 17-21,
25, 36, 37, 47, 53, 65, 66.
3
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sequences. As a result of their demands, such control
hag taken place even while we have more or less
continued to give lip-service to the docirine of
laissez-faire. We still admit that governmental regu-
lation should be kept at & ¢ minimum.”” But the sum
total of these specific demands for control of indirect
consequences has been an enormous expansion of
governmental regulation.

We have here an excellent application of John
Dewey’s empirical theory of the state,’ which we may
summarize as follows: Human beings associate. We
cannot explain this, any more than we can explain
the association of atoms. We have to take it as a
datum. Associated action has results or conse-
quences. Some of these results are perceived, noted
in such a way as to be taken account of. Then there
arise purposes, plans, measures and means, to secure
consequences which are liked and to eliminate those
which are found obnoxious, A common interest is
generated by this perception of consequences; that
is, those affected tend to associate to contrel the
consequences, The cousequences sometimes are con-
fined to those directly involved in the transaction
which produces them. But sometimes they extend
far beyond those immediately engaged in such trans-
action. We may thus make the broad classification
of direct and indirect consequences. Correspond-

21bid., passim. The summary in the text is largely in Mr, Dewey’s
own language as found on pp, 34-38. The author’s indebtedness to
this work is gratefully acknowledged.
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ingly, we bave two sorts of interest and two sorts
of organization or cooperation for control of conse-
quences. In the first sort, interest and control are
limited to those directly engaged; in the second, they
extend to those who do not directly share in the
acts. For the former sort of interest, efforts at
control are direct; for the latter, they must be
indirect,

So far, says Mr. Dewey, he has merely been stating
actual fact. His hypothesis is that those indirectly
and seriously affected for good or evil form a group
distinetive enough to be given a name. These he calls
the public. Their shared interest is the public inter-
est. In so far as the public perceives its interest, it
seeks organization. It is organized and made effec-
tive by means of representatives who are to care
for its especial interest. These are public officials,
or collectively named, the government. The state is
the public plus the government through which
it is organized to coutrol the indirect consequences
of the associated action of groups.

Such is his generic account, with the omission of
details of differential conditions. It gives us a formal
criterion for determining how good a particular state
is, namely, the degree of effective organization of the
public which is attained. This is, however, only a
formal criterion; for not until history is ended can
we say concretely which form of state is best.”

*Thid, p. 33.
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In no two ages or places is the public exactly
similar. The industrial revolution has brought into
being new publics, though they are as yet only in-
choate! Politically they are not organized so as
effectively to control the indirect consequences of
associated action; as yet they are groping and con-
fused. But it is clear from his account that the
increased functions of government mark the coming
into being of new publics, of which The Public is
but the generic name. The problem of the art of
government is to devise governmental instrumental-
ities for making the protection of the ** public inter-
est " effective.

So long as the consequences of associated action
extend but little beyond those immediately con-
cerned, there is no demand for more regulation than
is necessary for such elementary matters as the keep-
ing of the peace. To that end there needs to be an
“ official *? tribunal to settle controversies; but such
a tribunal will allow to the individual a maximum
range of choice of conduct. Individualism will pre-
vail; and regulations will be confined to small units,
because the consequences do not extend beyond them.
This describes, at least, the ¢‘ frontier era’ in
Ameriea.

The economic revolution, however, has caused con-
sequences to extend even beyond the borders of
single states, to persons and groups not direetly
concerned in a given activity. These indirect conse-

4 Ibid,, chap. IV.
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quences are not at once recognized. But so fast as
they are, they lead to demands for control; and the
unit of government turned to is the national govern-
ment or even some international conference,’ because
the range of the indirect consequences is ever
expanding.

The recognition of the indireet consequences re-
ferred to brings into being a ‘ public ** which in each
case demands that its ‘¢ interest *’ be protected. The
dominant view at a given time of what constitutes
such a ** public interest '’ fixes the scope and limita-
tions of regulation® The inclusion or exclusion by
the Supreme Court of one or another business in
the category of a  business affected with a public
interest *’ is merely the method by which, under our
system, this dominant view is authoritatively ar-
ticulated. Unless we become revolutionists, we can at
the most criticize this method as eompared with some
other, snch as the location of finality of decision in
the legislative assembly. There are many who attack
judicial review of legislation on the very ground that
it furnishes a more belated recognition of a new
¢ public *’ than the other alternative. Criticism of
particnlar judicial decisions on such matters, how-
ever, does not necessarily imply an attack upon the
method in general.

5 Dunn, The Practice and Procedure of International Conferences,
makes a suggestive application of Dewey's thesis to the conference
as an agency for the protection of the *interests” of " publics” that
cut across political boundaries.

¢ Cf. the opinion of Mr. Justice Holmes in Noble State Bank v.
Haskell (219 U. 8. 104).
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Our concern is to point out that, given the elabora-
tion of indirect consequences, the demand for their
control by a unit large enough to succeed is ¢ inevi-
table.” The rest is merely a matter of time. How
long before the consequences will be sufficiently
recognized for the new *‘ public ** to organize de-
mands that the machinery for control in its ‘¢ inter-
est ’’ be set up? How long before the legislative
organ will, upon the given basis of its make-up and
responsibility, give heed? How long before the
courts, with finality of decision, will agree to enforce
the legislature’s regulation? It is simply this to
which we refer when we declare the increase of
regulation ‘‘ necessary ”’ and ¢ inevitable.”

The complication of economic relationships, their
integration through gigantic productive enterprises,
and their regulation by governmental agencies—
where will these things lead us? We may, indeed, ask
with William Morton Wheeler: * Will this prospec-
tive, more intensive socialization be analogous to
that of the highest social insects, a condition in which
specialization and constraint of the single organism
are so extreme that its independent viability is sacri-
ficed to a system of communal bonds, just as happens
with the individual cell in the whole organism? ”’”
But this warning of a distinguished entomologist can
do no more than induce us to establish, as a working
hypothesis, a presumption against increased regu-

7 Wheeler, “Emergent Evolution and the Social,” in Science,
November 5, 1926, p. 438.
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lation in general. Such a presumption cannot in the
long run remain absolute and irrebuttable. It should
be regarded as merely a ‘‘ tool ’* which is to be
brought to the investigation of a particular case.®
From probable dangers in the cumulative effects
of the expansion of regulation, we cannotf, out-of-
hand, conclude that Congress should abolish eontrol
of the railroads, or even that the government should
not undertake a ** retail ’* business at Muscle Shoals.
Unless and until we can devise means for deeen-
tralizing our economic system itself,’ we might as
well bay at the moon as resist the demands of the
 new publics '’ for national control.

‘We mean precisely this when we state that regula-
tion is the ‘* only alternative ’* fo government own-
ership and operation—a device which would take
us still farther in the direction against which
Wheeler warns us. For this is merely the generalized
statement of what is rapidly becoming a dominant
assumption of our era. We may profitably call into
question such a dominant assumption only on two
conditions: (1) if the criterion in question is so
obviously failing to secure social stahility and ad-
justment that its reconsideration is being demanded
from important quarters; (2) if we are faced by a
borderline case where we must decide whether or
not to apply the criterion. Except in these two cases,

8 Dewey, Human Nature end Conduct, pp. 240-241.
9 Dewey, The Public and Iis Problems, pp. 211-218; of. Cooley,
Social Organizalion, chap. III.
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criticism of dominant postulates of our era, while it
may have long-run effects in a future era of transi-
tion, will for the time being be a form of academic
speculation,

In the distant future the coercive aspect of govern-
ment may, indeed, be pushed into the background.
Let us agree that Mr. Hoover has made a very
important eontribution by his idea and practice of
administrative cooperation with business and social
organizations.® Let us even agree that this idea is
capable of an indefinite expansion which may cause
important phases of government to become enlight-
ened guidance in voluntary agreement rather than
coercive control. Yet, under present conditions and
our present habits of thought, this does not preclude
the present ¢ practical necessity ’* for many sorts of
regulatory measures for the protection of the
t public interest.”’ The idea that some day this
may be unnecessary is a sort of philosophic an-
archism that Mr. Hoover would be the last to assert
in any save limited terms. As a complete substitute
for all forms of regulation, the Hoover idea is as
vet in the realm of speculation.

THE NECESSITY FOR THE DEVOLUTION OF REGULA-
TORY AUTHORITY

Here again we have to deal with a * practical
necessity.”” Regulation implies legislation; for the

W Cf. the address whieh, during the 1828 campaign, Mr, Hoover
delivered at 8t. Louis (see Baltimore Sun, November 3, 1928).
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changes have been too rapid and sweeping for ad-
judication alone to meet the demand for new rules
to control new situations.* And under our system
legislation implies action by a popularly elected
assembly of amateurs.** The demands for new laws
in the ** public interest ' bave thrown upon Con-
gress—as well as upon our state legislatures—in-
creased burdens with which it has not been prepared
to cope. It had more problems urged upon it for
solution ; more bills were introduced. The conditions
to be regulated were not simple and familiar, as they
had been in the agricultural era, but extremely com-
plex, involving intricate economic relations, and ex-
tremely technical, involving subjects known only to
those directly engaged in the business or those who
had studied it for years. These conditions, moreover,
now changed with a rapidity unknown even in the
early phases of the English industrial revolution.
It is obvious that a body which meets only periodi-
cally, which is composed of lawyers and others with
no technical knowledge of these problems, and which
is chiefly concerned with maintaining political
“¢ fences *’ back home, is not suited to handle the
details of such problems as readily as those of a
simpler time. The new ‘¢ publics *’ that eame into
being required new agencies, new instrumentalities
for the control which their ‘‘ interests ’’ required.
The old methods bad to be re-adapted to these new

11 Cf, Maine, Ancient Low (Everyman’s edition), pp. 15f.
12 Lowell, Public Opinion end Popular Government, chap. XVI.

4
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demands. As John Dewey says: ‘¢ Since the publie
forms a state only by and through officials and their
acts, and since holding official position does not work
amiracle of transubstantiation, there is nothing per-
plexing nor even discouraging in the spectacle of the
stupidities and errors of political behavior. . ...
Just as publics and states vary with conditions of
time and place, so do the concrete functions which
should be carried on by states. . . . . ¢ The new age
of social relationships ’ has no political agencies
worthy of it. The democratic public is still largely
inchoate and unorganized. . . . . Politieal and legal
forms have only piecemeal and haltingly, with great
lag, accommodated themselves to the industrial
transformation..... 't For the new ** publics ' to
become organized with any sort of effectiveness regu-
latory methods had to be re-adapted. Institutions,
says Keller, are ** bloeks of adjustments.”’** And
just as we have, in organic evolution, variation, selee-
tion and heredity as the three factors in adjustment,
g0 in the case of institutions we have variation
in human reactions, selection of reactions which
“ work,’” and transmission of these through edu-
cation.'

And so the new publics demanded regulation by
existing agencies unequipped for the task. The
‘¢ inevitable *’ result was some attempt to select
ways and means for giving these publics more effec-

13 Dewey, The Pubke and Its Problems, pp. 68, 74, 108, 114.

14 Keller, Starting Points in Social Science, p. 43.
15 Ihd,, chap. I1, espee. pp. 36-37.
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tive organization, to select methods for effectuating
the desired control of indirect consequences,

Being unable to handle the new situation, Con-
gress adopted several devices: (1) to rely upon the
experience of the administrative departments; (2) to
elaborate committee hearings; (3) to rely more and
more upon commiftee reports, thus establishing an
internal division of labor and specialization; (4) to
set up temporary or even permanent bodies of inves-
tigation; (5) to delegate to executive or adminis-
trative officers and agencies the power to issue rules
and regulations to concretize the abstract prineiples
laid down in the statntes;*® (6) and to set up com-
missions to apply to particular situations the legis-
lative abstractions.

Some of these have naturally proved more efficient
than others. This has been especially true of the last
two devices. For even with assistance from the
departments, from committee reports and from in-
vestigatory commissions, Congress cannot itself
solve the new regulatory problems. A legislature
which attempted to work out a detailed solution of
the interstate rate problem would create a hopeless
economic sitnation. Conditions change so fast that
its solution, if satisfactory today, might be out of
date a year hence.” As a matter of fact, such new

16 Hart, The Ordinance Making Powers of the President; Comer,
Legislative Funclions of Netional Administrative Aulhorities.

17 This difficulty has arisen even in the work of the Interstate Com-
merce Commission in the evaluation of railroad property, which 13
to be the basis of rate-fixing,
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problems are so little understood, that ready-made
solutions are, even for particular eonditions, im-
possible. We need a method where trial and error
can readily be applied. This is certainly not the
legislative method, for a body like Congress moves
slowly, and it meets only periodically. It is not a
continnous body like the Executive or an adminis-
trative tribunal. Hence, its mistakes cannot be so
readily corrected, or its rules so readily amended
to meet changing conditions. Meanwhile, the
hands of enforcing agencies are tied, and the un-
sound statutes, or those that are out of date,
are, presumably, to be enforced. This is the more
disastrous, the more detailed and specific such laws
have been made—unless indeed, such laws are
merely ignored, a method that helps no whit in the
solution of the problem. And, finally, popular legis-
latures are fickle bodies, and, as the result of a party
turnover, may inject chaos into an economie situation
by substituting for one set of detailed rules another
of a very different character. This would work con-
fusion in administration, and upset the calculations
of those engaged in the enterprises to be regulated.”

The result has been a change in the regulatory
réle of Congress. By the Anglo-American tradition
legislation has been relatively concrete, specifie,
detailed, and has attempted to narrow executive

1B Cf, Carre de Malberg, Theone generale de UEtat, 1, 487; Raiga,
Le p ir 14 e du Président de la Républigue, pp. 6-7;

Freund “ The Substitution of Rule for Discretion in Public Law,”
in American Political Science Review, November, 1915,
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discretion by limiting provisos, and by the anticipa-
tion, so far as possible, of all future contingencies.®
While no statnte can fully and exactly elassify phe-
nomena, or completely anticipate future contingen-
cies, nevertheless, this end is more nearly attainable
under simple and stable conditions. And, relatively
speaking, it was formerly approximated. Now, how-
ever, the Congress finds even the effort at attain-
ment impracticable. It is foreed to enact ab-
stractions, mere ‘‘ skeleton legislation,” as Lord
Herschell termed it.® It merely lays down general
principles or standards, such as, that railroad rates
be ¢¢ reasonable.”’

This is but to say that the burden of regulation
lias been in large measure shifted elsewhere—devel-
oped upon other agencies. For statutes, to be effec-
tive, must be applied to concrete situations. To the
extent that they are specific and concrete, their appli-
cation involves ** administration '’ in the mechanical
sense of performing non-discretionary physical acts.
Even these involve a greater or less degree of judg-
ment, but judgment in the application of relatively
definite eriteria. On the other hand, to the extent that
legislative prescriptions are set forth in abstract
terms which include such concepts as ‘‘ reasonable ”’
or ‘ unfair,” the important steps in the govern-
mental process come as intermediate terms between
legislation and mechanical administration Upon

19 Hart, op. cit., p. 19.
20 Cf, Carr, Delegated Legislation, p. 16.
21 This is made clear by Hart, op. cit., chap, IL
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other bodies than Congress falls the burden of test-
ing specific acts by the vague abstractions which Con-
gress has laid down. This means that these other
bodies consciously or unconsciously apply in their
decisions criteria of reasonableness or of fairness.
In so doing they concretize the legislative abstrac-
tions by the exercise of discretion of a very broad
sort. They themselves have the authority—if we ex-
clude for the moment judicial review of their deci-
sions—to say that a given rate is or is not reason-
able, and to order a rate that is reasonable. But that
rate is nof, per se and objectively, reasonable. 1t is
reasonable only when the authorized agent decides
it is, And the criteria for the decision are subjective,
dependent upon the assumptions which the agent
brings to the decision. The problem is now reduced
to a choice of agencies upon whom the burden is to
be devolved. We are to seck the agency that can
perform the task better than Congress or than other
agencies to which it might be delegated.

THE INADEQUACY OF ‘* JUDICIAL JUSTICE !’ THROUGH
THE ORDINARY TRIAL COURTS

Our traditional method of enforcement has been
to set up a minimum of administrative machinery,
and to depend upon judicial enforcement., Even
under laissez-faire, the postal system and tax eollee-
tion involved a considerable, if amateur, bureau-
cracy, and some important *‘ political > decisions
were left to the President or other major executive
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heads. Buf traditionally such regulatory standards
as were enacted by the legislature were to be en-
forced by the judiciary.”* That is, the person violat-
ing these standards made himself liable to civil or
criminal action, or to both. And it was Mr. A. V.
Dicey’s twelve shopkeepers ® who judged the aects
of the defendant by the abstract standards of the
legislature, just as, in the absence of legislation, they
judged acts by the common law standards set forth
for their gnidance by the judge. These twelve shop-
keepers could re-examine administrative determina-
tions of fact as well as of the application of law to
the facts; while the judge instructed them as to the
formulas to be applied.

In the application of common-law and oceasional
legislative standards like ‘¢ due eare,” this method
‘“ worked "’ with tolerably satisfactory results for a
long time. Given a simple, man-to-man sitnation
of common every-day experience, and twelve shop-
keepers reflect quite well the current criteria for
** due care.”’ *

Then the industrial revolution brought a whole
series of unprecedented situations, so removed from
ordinary life, and requiring such technical knowl-
edge or so broad an understanding of social relations

22 Dickinson, Administrative Justice and the Supremacy of Law,
chap. I (“Regulation by Government versus Regulation by Law ”).

23 That is, the jury, which, as Lowell points out, resembles the legis-
lature in being composed of " samples ” of the community. See Dicey,
Law of the Constitution, p. 242, and Lowell, Public Opinion and
Popular Government, pp. 242-243.

24 Holmes, Collected Legal Papers, pp. 237-238.



46 TENURE OF OFFICE UNDEE TEE CONSTITUTION

in a complex society, that a jury became helpless.
Legislatures tried to formulate new rules to meet
new and complex situations. Buf we have seen that
legislatures had themselves to lay down abstract
principles. How, then, eould a jury apply to un-
familiar situations these standards any better than
the older common law standards? In both cases, the
jury system now proved a defeetive, hit-or-miss
method of settling important questions of social
policy. The twelve shopkeepers had to pass judgment
upon situations which they no longer could under-
stand. And even the judge, especially when sitting
without a jury in equity cases, but also in selecting or
interpreting a rule,® lacked the technical knowledge
for an intelligent decision. He all too often, in the ab-
sence of other data, had unconscionsly to fall back
upon preconceptions ingrained in his early training
under laissez-faire.”

TUnder modern specialization, with its chains of
relationships and its not easily understood multi-
plication of ** indireet consequences,’’ *¢ judicial jus-
tice ’* has thus become an unsatisfactory method for
the solution of complex regulatory problems. Its
specific defects are, for the most part, due to the

25 The judge was trained in the “law,” not in social science; and
he carried to the economic situations with which he was faced the
political economy of Mill and the social philosophy of Spencer. Cf.
Frankfurter, “ Constitutional Opinions of Mr. Justice Holmes,” in
Harvard Law Review, XX1X, 683, 687; Cardozo, Nature of the Judi-
cial Process, pp. 65 £

26 Cf. Pound, “Administration of Justice in the Modern City,” in
Harvard Law Review, XXVI, 302, 324 ff.
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same factors which made it necessary for legislatures
to devolve their regulatory powers upon others.
But the courts are not in a position so to devolve
their functions. These factors which have rendered
inadequate our traditional trial court system may
briefly be outlined:

(1) The complexity of the relations to be eon-
trolled, and hence the technical knowledge required
to master these complex relations.

(2) The variety of sitnations that arise in connec-
tion with a given problem, and hence the necessity
for elaborate investigation of conditions in general,
in order to discover useful classifications, as well as
for the careful investigation of each sitnation as a
geparate problem.

(3) The multiplicity of the problems, which im-
plies that no single judge can have knowledge of all
types of problems,

(4) The predominance in these regulatory policies
of the aim of protecting those indirectly affected by
the consequences of associated action—of protect-
ing, that is, the ¢ public interest *—and hence, the
rapid development of new standards fo supersede
the older standards of an era when these new
‘¢ publies '* had not ecome into being.”

(5) The increasing cumbersomeness and costliness
of our traditional judicial enforcement, with its

27 Administrative law, as Robson says, is law in the making. See
his Justice and Administrative Law, pp. 274-275. Cf. Dickinson, op.
cit., pp. 89,
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rules of evidence evolved under conditions of simple
community life*

(6) The growing importance of regulatory poli-
cies, and hence the necessity that they be adequately
handled, rather than treated as exceptions where
occasional breakdowns of ¢ judicial justice '* are not
disastrous.

The modifications which are needed ® to transform
our traditional trial courts into something like ade-
quate agencies of regulation are directly related to
these factors. We may list these needed modifica-
tions, and then proceed to ask if other agencies
would be better than such ¢* modified trial courts."’

THE MODIFICATIONS OF THE TRIAL COURT NECESSARY TO
MAKE IT AN EFFECTIVE REGULATORY
INSTRUMENTALITY

These modifications may be briefly listed:

1, The substitution of permanent experts for a
court composed of lay jurors and legally-minded
judges. These experts must be equipped with re-
search staffs and research facilities® for the
determination of the ‘* facts '’ and of.the question

28 Willoughby, W. F., Principles of Judicial Administration, chap.
XXXI.

20 When we say that these modifications are “needed,” we mean
merely to state that the administrutive tribunal—which is the " modi-
fied trial court™ to which we refer—is the instrumentality which has
been devised to serve the new needs described above. That this is
the “ideal” method for making effective the demands of the new
publies we do not claim. But given the end of making these demands
effective, experience shows that these bodies are the best means to
that end yet devised.

30 Cardozo, in his Growth of the Law, p. 117, points out the need for
fact-finding agencies attached to our ordinary courts.
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¢ whether the legislative standard is met.””** They
are also intended, as experts, to bring to their de-
cisions technical knowledge of the subject and an
understanding of the economic problems involved.*
By a combination of expertness and of permanence
of tenure this substitution is also meant to bring to
the working out of complex economic problems not
only technical knowledge, but also continuity, and a
relative ** uniformity ’’ and *° certainty ”’ in de-
cision, such as a temporary body eomposed ad koc of
twelve ‘‘ samples ’* of the communily can never fur-
nish. Cumulative experience will, on the other hand,
prevent uniformity from becoming artificially rigid,
and continuity will be tempered by the method of
trial and error.”®

2. Specialization among these ‘¢ modified courts.”’
Instead of having the same court exercising juris-
dietion over a whole series of regulatory problems,
each of which is difficult to master, there will be a
separate body for each major regulatory problem.
The judge of the traditional trial court is thoroughly
familiar only with legal formulas, not with the range
of knowledge necessary for intelligent exercise of
‘¢ general jurisdiction.”’

3. Provision in each such tribunal of a plurality of
‘ judges,” in order that decision, involving, as it
does, the application to a complex situation of vague

81 Pound, Introduction io the Philosophy of Law, pp. 116,

32Cf, Lowell, Public Opmion and Popular Government, chaps.

XVI fi.; and Robson, Justice and Administrative Law, p. 267.
3 Robson, op. eit., pp. 274-275.
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criteria like ¢ reasonableness,”” may be made by a
balanced judgment.™ ’

4, Creation of conditions under which adequate
recognition can be given to an enforceable ¢¢ public
interest ’’ in a way that the traditional judicial tech-
nique and attitude toward ‘¢ vested interests > make
difficult.*”

5. Simplification of our traditional judicial pro-
cedure, especially of the rules of evidence.™

6. Provision for finality of decision on the part
of this modified ‘¢ trial court,” exeept in so far as
it is found expedient to preserve judicial review to
appellate courts with reference to such matters as:
¢ questions of law,’” ** including excess of jurisdic-
tion; the patent abuse of power; *® and the guarantee

3 An experienced member of an important federl admimstrative
tribunal once said m the author’s presence that thiee men bring moe
judgment than one, that m mportant cases five add m judgment
without making discussion much more difficult, that seven add a
litile 1n judgment, but this 18 largely counteracted by the 1nabihty
to discuss the problem around a table, that a body of me 1s un-
wieldy without having a noticeably more trustworthy judgment than
one of seven, and that one of eleven 1s hopelessly unwieldy without
having anything added 1n balanced judgment Attention 13 called
to the plurality of judges in French tra] cowts Sut, Gorernment
and Poliws of Fiance, p 400

35 Pound, op e, pp 1371, Robson, op ait, pp 256-260, 323

38 Robson, op cit, pp 263-267

87Cf Albertsworth, " Judicial Review of Admimstrative Action by
the Federal Supreme Court,” 1n Hervard Law Review, XXXV, 127,
Curtig, “ Judieial Review of Commission,” m Harvard Law Rewew,
XXX1V, 862

8Cf Ilmois State Board of Dental Examiners v People (123
Il 227)
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of elementary judicial procedures, such as notice and
a hearing.®

7. The preservation of certain factors of the judi-
cial process, factors which we shall sum up under the
title of ‘¢ judicialization ’’ of the tribunals. This
point will be presently elaborated.«

THE RESULT: QUASI-JUDICIAL COMMISSIONS

It is evident that the result of these modifications
is the establishment of such quasi-judicial tribunals
as the Interstate Commerce Commission and the
Federal Trade Commission. In other words, these
regulatory boards and commissions are the twentieth
century means for organizing the ‘‘ interests *’ of
the new ** publics ’’ which the second or American
industrial revolution has brought into being. They
are one device for adapting governmental machinery
and processes to conditions which have arisen since
such machinery and processes were originally worked
out. They are the products of the devising and
selecting of variants in the ** block of adjustments *’
known as ‘‘ governmental regulation.’’ They are the
means of readjustment to new environmental con-
ditions. Tt is not a question whether some philos-
opher could devise means more adequate in theory.
It is that they are useful, if not perfect, modes of re-
adjustment. But we are now at the cross-roads of

39 Cf. Wichita R. R. & Light Co, v. Public Utilities Commission of
Kansas (260 U. 8. 48).

40 Robson, op. cit., pp. 262-275, gives an excellent summary of ad-

ventages of administrative law. He adds a summary of disadvan-
tages on pp. 275-282.
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decision of whether we shall or shall not ¢ judi-
cialize *’ these agencies. The decision of this matter
will probably have important consequences for their
effectiveness as guardians of new ‘‘public interests.”

A CHOICE OF ALTERNATIVES

We have sought to indicate the practical necessity
of increased governmental regulation, and the ne-
cessity of the devolution of regulatory power upon
other agencies than the legislature. We have pointed
out the inadequacy of the traditional trial court as
an agency upon which to devolve such power, and
have snggested the modifications which are necessary
to make it an effective tool. The result is the regula-
tory commission with which we are familiar.

At this point, however, we come to the parting of
the ways, We must make a basic choice between two
types of decisions, or of agencies. As‘‘ types,” these
may be tagged ‘¢ judicialized ”” and ¢ politico-
bureaucratic.’” The former preserves the essential
elements of the judiciary as it has evolved in our
governmental history, although modified in impor-
tant respeets, as indicated in a preceding section.
The latter approximates the administrative method
in that it is subject to political control; and, unless
judicialized, cven the commissions under considera-
tion may tend to degenerate into bureaucratic agen-
cies. In brief, we must choose between making these
new instrumentalities more like ‘¢ courts *’ or more
like ¢ administrative departments.”’
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The thesis which we shall support is that, in order
to make these bodies at once ** scientific '’ and
¢ impartial ”’* agencies of regulation, we must ju-
dicialize them in general, and in particular guaran-
tee their members independence of tenure. This
would seem to be justified by the pragmatic rule for
reforms, that they should build upon what has gone
before,” and re-adapt it to meet current needs.**
The modifications suggested above aim to inject the
‘¢ gcientific method ’* into the process. But judicial-
ization means the preservation of the useful elements
in our traditional method of judicial enforcement,
especially the element of ‘ impariiality.”” Inde-
pendence of tenure promotes an attitnde unin-
fluenced by direct pressure from political superiors
or ‘‘ interest groups,”’ * an attitude which in turn is
a prerequisite of the use of the scientific method
in decision. The ‘‘ judicial mind ™ is thus a pre-
requisite of the scientific approach,”” and freedom

#11n a broad sense of the term, which will be discussed later.

42n g relative sense of the term, to be later considered.

431t is futile to attempt to alter the *'behavior patterns” of a
people over night. Cf. Dewey, Human Natuie and Conduct, pp. 106-
111, and see all of Part II, seetion IIL.

¢4 Ibid., pp. 190-195, and all of Part IIIL

45 Cf, Lippmann, The Phantom Public, passim, notably chap. VIII;
Mucro, The Invisible Government, chap. VI; Kent, The Great
Game of Politics. chaps. XLI-XLV.

4 Cf. Robson, op. cit., ebap. V. This discussion is suggestive, but
the author does not sufficiently emphasize the relative character of
“ impartiality.”

4114 is, in fact, essentially the same as the “objectivity " which,
relatively speaking, the “tough-minded ” scientist approximates, as

no other type docs. Sce Barry, The Scientific Habit of Thought,
pp. 26-28.
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from political pressure a prerequisite of hoth.t** The
* judicial mind *’ is also a prerequisite of a balanced
judgment, which, in the regulation of associated
activity, seeks to proteet from undesirable indirect
cousequences particular ¢ publics ’—and the ag yet
inchoate ¢ general public *’ *—without oppressing
other ¢ groups.’’ ®°

The first step will be to elaborate the meaning
which we give to the term ¢ judicialization,” hy
contrasting it with the ¢ politico-bureancratic '
method. Under the latter will be included, besides
decisions by administrative boards responsible to the

48 This point will be elaborated below.

0 Lippman, The Phantom Public, passim; Dewey, The Public and
Itg Problems, passim.

5 The particular “ public," in Dewey's sense, is neither more nor
less “selfish” than the * group” which organizes to resist govern-
mental regulation. Such a public, in so fuar as it sees its “ interest,”
will itself organize as & “ pressure group ” to demand regulation, and
in its demands may not stop at insistence upon “reasonable” con-
trol of indirect consequences, but take a “ class view ” which threatens
the “legitimate” activity of the groups to be regulated. Thus
we get the pieture of competing “ interest groups.” The only socially
sound test of " legitimacy ” is in the light of consequences, and with
o view to securing a “ working ” adjustment of the situation as be-
tween competing groups, One of the groups is the “outsiders”
whose “interest” is primarily in seeing that there be & working
adjustment, and in the most indirect consequences which relate
thereto. This we have called the General Public, the most inchoate
group of all,—~if it can even be called a group, except in crises. Thus
we get back to Lippmann’s deseription of present politics. Dewey's
presentation rather looks to a future where education will produce
more objective attitudes on the part of all coucerned, The indepen-
dent; commission is in our present stage a useful tool for the weigh-
ing of competing demands and for the securing of at least some
attention to the amorphous General Public.
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President,” decisions by the Chief Magistrate him-
self, by department heads, by ez officio boards com-
posed of several department heads,™ and by burean
chiefs. In faet, these several agencies cannot be
distinguished by sharp lines. For ordinary purposes
the two terms of the hyphenated expression ‘¢ po-
litico-bureancratic '’ cannot be separated. The Presi-
dent acts in technical matters on the adviee of de-
partment heads. They often act in his name, and in
contemplation of law their acts are then his.*® The
department head has, on the other hand, to follow in
decision the known policies of his chief.* On tech-
nieal matters he consults his more or less permanent
subordinates, who may in turn consult the elerks.
The burean chief is liahle to political dietation from
his superior.®® For our purposes, therefore, we may
consider the general politico-bureancratic method
as a ‘“ tvpe ' to be contrasted with the judicial and
quasi-judicial methods taken together as another
“ type.” In this contrast some of the differences
will relate to independence versus political control,
some to decision by particular persons versus de-
cision by a hierachy, which is one of the worst fea-
tures of a bureauncracy.

One more point must be made before proceeding to
describe ¢ judicialization.”” We must remember that

51 That is, administrative commissions whose members do not have
independence of tenure.
52 Such as, the Federal Power Commission.
53 Hart, Ordinance Making Powers of the President, chap. VIIL
54 Thid.
s5Cf. Lowell, Government of England, 1, chap. VIIL
5
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we are dealing with the regulation of private enter-
prise in the * public interest.”” We may admit that
ic is proper for the President or department heads
under his control to be granted authority to con-
cretize, by ordinances or specific orders, according to
circumstances, various statutes relating to matters
primarily of a ‘¢ political ”” or * military '’ nature,
or to matters of departmental organization and
operation. We may admit also that a special, inde-
pendent body cannot be set up for the performance
of every minor regulatory function which the gov-
ernment undertakes.” That would be impracticable,
and might lead to undesirable consequences on sev-
eral scores.

‘We do not, therefore, by any means give blanket
condemnation to the examples of presidential or
departmental co-legislation which are collected in
the present writer’s Ordinance Making Powers of
the President and in Professor J. P. Comer’s Legis-
lative Functions of National Administrative Author-
ities. We are of the opinion, however, that, where
co-legislative power to regulate private interests for
public benefit, or quasi-judicial power affecting
private interests, is left to political officers or
departments, the effort should he made to classify
them separately and to cause special knowledge and
a judicial attitude to be brought to bear upon their
exercise.”

56 Cf. Robson, op. cit., pp. 209, 303-304, 316-317.

57 Thid., pp. 306-308, 319. Cf. pp. 282-288, 320. Holding political
interference to be, in England, a “ bogey,” Robson does not deal with
legal guarantees of independence of tenure.
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Setting such questions aside, we hold that the
independent, quasi-judicial tribunal is a better
instrument for the protection of public interests,
without undue hardships upon private or vested
interests, than any of the other alternatives sug-
gested; and that in the major problems it ought to
be employed.

COMPARISON OF JUDICIALIZED AND POLITICO-BUREAU-
CRATIC DECISIOKS AS TYPES

We may enumerate the leading factors in the gen-
eralized contrast as follows: *

(1) Judicial officers must act personally, and not
delegate their responsibility to subordinates.” On
the other hand, a political superior charged with
making a decision may, and uvsually does, delegate
authority to make the actual decision to his snbordi-
nates, who in turn may delegate it to those still fur-
ther down in the hierarchy. In the judicial process,
the parties in interest are able to face the person
or persons making the final deecision, whereas in the
administrative process this is not ordinarily possible,
and it may not even be known who it is that actually
decides the matter. This inability to observe admin-
istration in the making makes it easier for the public

58 In this section the author has drawn freely upon Robson, Justice
ond Administrative Low, to which he desires to make especial
acknowledgment,.

80 Robson, op. cit., pp. 67-69.



58 TENURE OF OFFICE UNDER THE CONSTITUTION

interest to be lost sight of, and for partiality as
between private interests to creep into decisions.®

Both the Interstate Commeree Commission and the
Federal Trade Commission in this respect seem to
stand midway between judicial and politico-burean-
cratic bodies.*™

(2) The requirement that no judicial officer sit in
a case in which he bas a direct or indirect financial
interest, or any other substantial interest which
would ¢ disqualify * him, is designed to protect,
against the eruder forms of partiality, both the public
interest and the vested interests concerned. In
general, there are less stringent rules concerning
the personal interest of the adminisirator than of
one acting in a judicial capacity.™

An incident brought out in the Senate Tariff Com-
mission Hearings of 1926 is in point. When the ques-
tion arose whether Commissioner (lassie should
participate in the Tariff Commission’s report fo the
President on sugar rates, because of the fact that
his wife owned about $10,000 worth of sugar stock,
Commissioner Culbertson communicated with Chair-
man Meyer, of the Interstate Commerce Commission,
as to the practice of that body. In Chairman Meyer’s

60 Ibid,, pp. 74-77. Cf. Hewart, The New Despotism, pp. 4344, and
all of chap. III (“Administrative Lawlessness”). On the re-delega-
bility of executive power see Fairlie, “Administrative Legislation,”
in Michigan Lew Review, XVIII, 181,

0s See Freund, Administrative Powers Quer Persons and Property,
secs. 17 and 18; Interstate Commerce Act, secs. 17 and 20(10) ; Rules
of Practice of Federal Trade Commission.

61 Robson, op. cit., pp. 58-66.
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reply we have a statement of the practice in our
oldest federal regulatory commission:

« «+ « A general statement in reply to your inquiry . . . .
would be something like the following:

No member of the commission participates directly or in-
directly in the disposition of any matter with which he has
theretofore been connected, or in which he has an interest,
financial or otherwise, directly or indirectly. This has been
the rule as long as the commission has been in existence. The
wisdom of this rule is obvious.

You ask for illustrations. The following occur to me at
random:

A Commissioner refused to participate in a case—

(1) Involving rates on radiators, because & member of his
family owned a small amount of stock in a radiator company.

(2) With which he had been connected as a member of a
state commission.

(8) Because a relative by marriage purchased the output of
a plant which was one of many plants concerned in the case.

(4) Because a brother had been an officer in an organization
which was one of 20 or more complainants. . . . . oz

(3) A judicial or quasi-judicial body may act only
after the elementary procedural guarantees of no-
tice and a hearing have been satisfied.™ Political
decisions by ordinary administrative methods range
all the way from those providing no hearing at
all to those where the hearing is nominal. The
conditions of administration arc such that the * pro-

82 Hearings Before the Select Committee on Investigation of the
Tariff Commission, United States Senate, 69th Congress, lst sess.
(Washington: Government Printing Office: 1928), Part 3, pp, 284~
285, The practice seems thus to go beyond the requirement of the
Interstate Commerce Act.

3 Robson, op. cit., pp. 74-77. But see note 60a above.
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cedure ' is of a relatively arbitrary character. The
bureaucratic or political mind—which are alike at
this point—tend to regard procerdural limitations as
necessary evils. Where this is otherwise, the officials
concerned are actually on the road to * judicializa-
tion,”” whether nominally judicial or not.

(4) *° Judicial ** bodies develop a regular pro-
cedure to the end that decision be made ¢ according
to evidence.”” This is no less so of ** quasi-judicial *’
boards, commissions and officers, although for them
such procedure should not be too rigid or over-
technical. By way of broad contrast, the relatively
summary character which political decisions may
take on makes decision without evidence or even
against evidence not unlikely.® At least there is no
check except judicial review, whereas judicial bodies
by their procedure tend to develop checks upon their
own action.”

(5) The criteria for selection * by the appointing
authority tend to differ for the two sorts of officers.
Those who are appointed to judicial office are usually
trained in the law or in the special economie prob-
lems to ecome before the body, men of sound judg-
ment as well as unquestioned integrity, and often
men of exceptional ** impartiality.”” This is, indeed,
an essential factor in making these quasi-judicial

84 Ibid,, pp. 77-81,

88 Freund, “ The Substitution of Rule for Discretion in Public
Law,” in American Political Science Review, November, 1915.

8 Robson, op. cit., pp. 319-320.
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bodies the sort of agency herein advoeated.” Higher
administrative officials, on the contrary, are nec-
essarily chosen in large measure on account of domi-
nant political considerations. Political expediency
may give us Falls and Daughertys in the Cabinet,
and often does give us mediocre men not adequately
trained in the subjects with which they will have to
deal, In so far as the “ spoils system *’ is operative,
this applies also to officials of lower rank. The result
is that the technical knowledge for decision is fur-
nished by clerks, while final decision may be based
tipon ‘¢ pressure ’ from interested groups.™

(6) Judicial officers are protected by the guarantee
of legal immunity from personal responsibility for
their decisions, and a large measure of political im-
munity from partisan attacks in Congress, in cam-
paign debates, and in the press. This latier probably
holds more largely of appointed, than of clected
judges and quasi-judicial commissioners, Adminis-
trative officers, however, in varying degrees, have
greater personal liability for ultra vires or illegal
action, and are liable to free partisan criticism for
their decisions.® This is one phase of the * inde-

¢ See Hearings cited above in note 62, passim. The purpose of
“ government by commission” can be defeated by the selection of
unfit persons, perhaps more easily than in any other way.

¢ fBuch pressure cannot ordinarily be exerted on independent
judges or eommissioners, though these may be selected or refused
reappointment because of their known personal bias in favor of doc-
trines and policies which please the appointing official,

% Robson, op. cit., pp. 50-58. But see p. 321. We do not insist
that the members of an administrative tribunal should have so com-
plete 8 personal immunity as judges, but that their immunity should



62 TENURE OF OFFICE UNDER THE CONSTITUTION

pendence *’ of judicial officers, which we hold to be
a prime necessity if they are to decide in the ¢ ju-
dicial spirit.’’

{7) An ordinary judge or court acts only upon
complaint of persons having a material interest, or of
the prosecuting authorities of the administration act-
ing as agents of ** the publie.”” This is to prevent the
judge from being placed in the position both of
accuser and judge. An administrative officer, on the
contrary, is both the initiator of action and the decid-
ing authority.” This is one justification for the
review of his decision by the judiciary. Mr. W. A.
Robson holds that regulatory commissions should,
in this respect, be assimilated to courts. The eriti-
cism by Mr. Henderson * of the dual réle of accuser
and judge played by the Federal Trade Commission
led that body to separate these functions in its staff
organization.” It must be remembered that ome
reason for the establishment of regulatory commis-
gions was the inadequacy of enforcement prior to
their establishment. That is why they have often
been given such a dual role. Perhaps all we can
demand is that the staff of the given commission be
divided into prosecuting officers and officers fo hold
preliminary hearings. The commission can lay down
general rules to guide the former branch of its staff,

be greater than that of mere administrators. Another interesting
point is brought out in Willis, The Federal Reserve System, p. 674
(“ Social Status of the Board ).

70 Ihid., pp. 61-84, 69-74. Cf. Dickinson, op. cit., p. 24.

" The Federal Trade Commission, pp. 83, 84, 327-329,

72 Ser its Annual Report, 1929, Part II.
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and can allow the latter branch to hear the report of
the former in order to determine whether to return,
as it were, a ‘‘ true bill.”” Then it will act as judge.
The ideal, however, would be to separate completely
the functions of prosecution and adjudication, leav-
ing the latter only to the eommission. This is desir-
able, because it is closely connected with ¢ judicial
spirit ’’ in which the commission’s functions are
supposedly approached.

(8) Judicial decisions are final and authoritative,
except in so far as the system allows appeal to a
higher court ™ within the judicial hierarchy. A po-
litico-bureaucratic officer is subject to the orders of
his superior, and liable to removal by his superior.
His decisions may, therefore, frequently be dictated
from above upon the basis of political expediency or
favoritism. There would seem, therefore, {o be the
need that they should not be accepted with the same
degree of finality, but should be inquired into by the
courts with considerable care and upon more grounds
than decisions of a lower court.™ It must be admitted,
however, that practical necessity has compelled the
courts to accept as final important * determina-
tions !’ of administrative authorities acting under
legislatively vested powers.”

As for quasi-judicial bodies, in so far as they are
judicialized, their decisions should, in general, have

7 Robeon, op. cit., pp. 82-87.
7 Ihid,
75 Willoughby on the Constitution, 2d ed., 1929, ITI, 1660 ff.
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at least the effect of those of a lower court.™ Fi-
nality of decision strengthens the prestige of a tribu-
nal. Moreover, a specialized commission is often, as
we have seen, in a better position to decide a technical
matter than an ordinary court of * general’’ or
unspecialized jurisdiction. Furthermore, the inde-
pendence of direet political control which such a
tribunal should enjoy will establish conditions under
which it can be *‘ impartial *’ in the same sense in
which an Anglo-American judge is impartial.

(9) Finally, judicial officers are, or should be guar-
anteed ¢ independence of tenure.”” " This means, in
general terms, that they are not liable to removal
by ¢ superior *’ officers, or by a popular ‘* recall of
judges.”” Those coming under Article IIT of the
Federal Constitution are appointed, and their tenure
is “ during good behavior.”” This means they are
liable to removal only upon impeachment by the
House of Representatives, followed by conviction by
a two-thirds vote of the members present in the
Senate.

But we must recognize different degrees of inde-
pendence of tenure which range below tenure during
good behavior, There is certainly a relative indepen-
dence when the officer is chosen for a fixed term of
years, and liable only to impeachment and, let us say,
to removal by a joint resolution of Congress, after
notice and a hearing during such term. Such is the

78 Robson, op. cit., pp. 82-87.
77 Cf. ibid., pp. 43-50.
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independence of the federal Comptroller General,™
at least, if the statute establishing that office is in
this respeet held valid. Even the power to fail to
reappoint might affect the appointee’s decisions, in
the latter part of his term. But provided the term
is long enough, this degree of independence is ordi-
narily sufficient to prevent direet pressure, especially
gince both the appointee and the President might
under such cireumstances develop the habit of re-
garding the office as * judicial ’* in character, Con-
stitutional morality will probably tend in such cases
to operate to prevent abuses.

We may mention a still lower order of indepen-
dence. This is where the officer is subject to removal,
but only for specified canses, after notice and a pub-
lic hearing, and upon grounds publicly set forth in
writing. In such cases, finality of decision lies in the
President, and no court will go back of his act of
removal, provided he has given notice and a public
hearing, and has stated grounds for removal in a
public document. There is here nothing except con-
stitutional morality, and the liability to publie eriti-
cism to which an arbitrary President would expose
himself, to prevent his removing a federal commis-
sioner because he disliked his decisions. But in all
probability these would be powerfnl checks in com-
perison with the absolutely arbitrary power of the
President to remove such commissioners for any
reason he pleased, which is, in effect, the theory set
forth by Mr. Chief Justice Taft in the Myers case.

187J, 8. Compiled Statutes (1923), py. 8-12,
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This theory would almost assimilate such cormis-
sions to the politico-bureauncratic status. Officers
having such status are liable to arbitrary removal,
and it has now been accepted in law and in practice
that this implies a duty on their part to act in con-
formity with the will of the President. That is to say,
with reference to department heads and other polit-
ical appointees of the President, the power of re-
moval has in practice come to be regarded as a
“ sanction ** for a recognized and legitimate pawer
of direction and supervision.”

There are several reasons why the confirmation of
an arbitrary presidential power to remove interstate
commerce commissioners would not entirely reduce
them to the politico-bureaucratic status. The first is
the fact that such a body has several members. It
would be more difficult for the President to dictate
decisions, because the application of his ** sanection *’
might involve the removal of several members af
once. Any board has more weight than a single
individual directly and personally subject fo an-
other’s orders.*

The importance of the first reason is strengthened
by the existence of the second. The Chief Justice
admitted that the President should not interfere
with the decisions of a quasi-judicial body, but said
he might remove a member afterwards because he

1 Hart, Ordinance Making Powers of the President, pp. 188-197.
80 Thid., pp. 196-197.
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thought such decisions unwise® That this power
- would result in the member’s being influenced by
presidential opinion seems highly probable.”” Never-
theless, the Interstate Commerce Commission, at
least, has behind it such a tradition of independence
that a President who treated it like his mere agency
would undoubtedly be severely criticized.*® The pub-
lic recognition that it is a ** quasi-judicial ** body
would prevent complete presidential domination, or
80 it would seem. Yet even here there would be
no certainty. The Tariff Commission was meant
to perform its investigatory functions in a judicial
gpirit. But hoth Harding and Coolidge seemed to
regard it as primarily a presidential agency.®
Finally, in so far as the other factors of judicial-
ization were put into effect, presidential dictation
would tend to be checked. These factors would prob-
ably tend to make the President regard commis-
gioners as in some sense like ‘‘ judges,’’ and would
tend to strengthen the judicio-scientific attitude on
the part of the members.”* Experts acting after no-

818ee the opinion of the Supreme Court in Myers v. United
States (272 U. 8. 52).

82In other words, the distinction of Mr. Chief Justice Taft seems
to be based upon a false psychology. But see note 83.

83 Constitutional mores may build up habit patterns of self-
restraint. But, rs we expect to show in chap. III, constitutional
mores may, instead, sanction presidential interference in some cases.

84 See chap, III below.

83 See the attitudes of Commissioners Costigan and Lewis as con-
trasted with those of Commissioners Glassie and Marvin, in regard
to the Tariff Commission. Hearings, cited in note 62 above, This
was, of course, in large measure a difference of viewpoint as he-
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tice and a hearing with no power vested in the Presi-
dent to revise their decisions, would likely tend to
resist direct interference by the President.

This conclusion is not refuted by the fact that both
Harding and Coolidge regarded the Tariff Commis-
sion as a mere presideniial agency.® The Commis-
sion has ho power of decision, but merely collects
data for presidential decision. The attitude of these
two Presidents was in part made possible through
the character of their appointments; ® and it must
not be forgotten that it was resented by some com-
missioners. Nor was public opinion as yet prepared
to make the tariff & non-partisan question. Under
such unfavorable conditions, perhaps no scheme for
judieialization could work. Would it not have had a
fairer chanee if the independence of members of the
Commission had been legally guaranteed?

Thus we do not claim that it is an absolute ** law ”?
of political science that the provision of legel inde-
pendence of tenure either guarantees or is a pre-
requisite of independence of judgment. What we do
postulate is that, under American conditions, it is

tween two groups on the same commission. Yeb it suggests that a
judicial attitude can resist presidential interference. And it seems
reasonable to suppose the partial judicialization of the Tariff Com-
mission had something to do with calling forth the reactions of Messrs,
Costigan, Lewis, and Culbertson. See chap. III below for some
details on this subject.

88 Note that the President in this case had hiraself the last word
in decision, so that the analogy is suggestive rather than exact. Each
situation is, in matters like this, apt to be in important respects
unique, sod we cannot profit by over-generalization,

87 See note 85 sbove.
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the safest course to take, or at least that this course
should be open to Congress.®

INDEPENDENCE OF TENURE IN RELATION To THE SCIEN-
TIFIC AND JUDICIAL HABITS OF THOUGHT

Since the postulate just laid down is the key to
our constitutional theory which is to follow, we must
examine it in somewhat more detail. In regarding
the administrative tribunal as a modified trial court
which should be judicialized, we have implied a two-
fold aim or objective. This is to establish eonditions
favorable to the development of the scientific as well
as the judicial habits of thought on the part of these
tribunals,

This is not to imply that the scientific habit of
thought is unrelated to the judicial. Let us examine
each of these concepts, in order to show their relation
to each other and to independence of tenure,

Various definitions have been urged for the term
“ geience,’’ ® and most of them are useful for one
purpose or another. For our present purpose, we
need a general definition which will emphasize the
common factor between the activity ® of a physicist
and that of an investigator of social phenomena when
at his best. This is found in the description of the
¢ goientific habit of thought " which is given by
Professor Frederick Barry in his work by that title.

88 Cf. Robson, op. cit., pp. 46 ff.

8 For example, some insist that science implies the measurement

of phenomens. On this see Lewis, The Anatomy of Science, p. 6.
80 Barry, The Scientific Habit of Thought, p. 10.
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Starting with William James’ distinetion between
the tough-minded and the tender-minded, Barry
proceeds:

The pursuits of these tough-minded people are various and
conflicting. Tn the past they have recognized among them-
gelves no very warm znd intimate consanguinity; many of
the most bitter struggles which have merked the spiritual prog-
tess of mankind have been fought out inevitably among them,
and their occasional cooperation has been and still is in large
measure merely opportune ; but with the slow maturity of their
characteristic habit of thought, they seem at length to have
recognized in it a common possession: the habit of devotion
to and propitiation of “the God of Things as They Are”
This habit provokes the investigation of facts alone and com-
pels an ever increasing development of rational acumen and
unemotional detachment. The knowledge which it yields, rid
of all its accidental characters, is now commonly called science ;
and whatever seems to partake of its quality is called scien-
tific. Even when these words are used carelessly or in error,
they signify the belief or pretension that whatever is thus
designated is, in fact, the outcome of rational and dispassion-
ate investigation.”

His [the scientist’s] solitary purpose is to know; his only
pession is that of discovery.”

But he does not seek to discover by pure ratioci-
nation.

By his singlemindedness in the search for new knowledge
and by his indifference to the practical results of his work,
that is, by his motive, the scientist allies himself with the
philosopher and the scholar rather than with the man of
affairs; but by his method, which has been learned in the

#1Tbid, p. 8.
92 Ihid,, p. 9.
93 Ihid,, p. 18,
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rough school of arduous experience, he is more closely in ac-
cord with the practical man.®

The philosophy of science, which lies back of the
seientific method, is described by Barry as follows:

First, that all thought whatever is derived from some phase
of common sense, the understanding of man in action; second,
that thus far every attempt to transcend the world of experi-
encs which common sense deseribes has met with failure, that
all the thought which such attempts involve is couched neces-
sarily in the imagery of these experiences, and that no sys-
tem of religion or philosophy can do more in an intellectual
way, therefore, than to elaborate diverse schemes of its con-
ceptual coordination; third, that among these schemes, that
of matured common sense itself alone is possibly descriptive
of every phase of experience, since from the manner of its
development it alone serves the necessities of actual living,
and since for reasons already assigned all other schemes of
correlation must be stated in its terms ; fourth, that since the
velatively undifferentiated complex of diffuse awareness is
that from which all postulated ultimates spring by the
imaginatively metaphorical development of some sspect of
its common-sense elaboration, this is the only possible basis
for any intellectual synthesis, whatever the will may demand
or require; fifth, that if the intellect itself demands an
ultimate, the conception of erude experience will best meef
its needs; but sixth, that this conception like every other
which is transcendent of actuality is quite unthinkable, and,
therefore, negligible; and seventh, that consequently the ulti-
mate has no legitimate place in knowledge, whatever may be
its function in hope and faith; so that, whatever belief may
postulate concerning it, in science, phenomena, which may
be interpreted as its actual manifestation, alone have place. It
follows, eighthly and penultimately, that there is no absolute

4 Ibid,, p. 28.
8
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knowledge properly so called ; that all scientific truth is rela-
tive, its only criterion being general consistency of experience;
and that since experience grows, this truth is also tentative
and provisional, never final. Ninthly, and lastly, there follows
an important corollary: thet for identical reasons all of the
preceding conclusions are likewise provisional; which makes
the scientific attitude in generality, as well as in deteil, one of
completely suspended though obviously active judgment.

But furthermore—postfinally, if one dares to be ultra-
logical—another corollary may without harm be stated ; that
the whole of the preceding exposition may be considered
tentative, since it cannot be presumed to be based on an
exhaustive analysis of scientific opinion, end has not been
subjected to more than partial verification.® .

This is the viewpoint of Skeptical Empiricism,
‘¢ and its criteria of method and judgment are those
of Pragmatism,’’

Empiricism means that habit of thought or any doetrine
it may formulate, which derives all knowledge from experi-
ence . . . . it restricts the field of knowledge to the actual,
and consequently fails to give the support of reason to the

most compelling of all our hopes and aspirations. . . . . The
scientific purpose . . . . is exclusively the attainment of de-
pendable knowledge. The scientist, as scientist, is interested
in nothing else. .. .. Consistency in thought and action,

which is to say consistency in experience as a whole, [is] the
sole eriterion of truth; and experience, therefore, the source
of all knowledge. . . . . No postulate has any compelling
authority, but is merely a point of view.

Pregmatism means, most broadly speaking, the acceptance
as truth of all generally consistent statements of relation
in the description of experience. Now, since experience is not
postulated to be indubitably ultimate, this truth is not con-

9 Thid,, pp. 45-47.
8 Ibid,, pp. 49-64.
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sidered absolute, but relative. Since, also, experience is con-
tinually being elaborated, it is not fized but changing; and
is, therefore, in any particuler aspect, tentative. Furthermore,
it is never certain, but at best probable. . . . .

In the pragmatic view an idea is true in so far as, and so
long as, it works. This commonest expression of the pragmatic
attitude is often absurdly misunderstood. It does not mean
thet because an idea is useful, or personally acceptable,
consoling or gratifying, it is by that token true. The work-
ability of an idea . . . . must be demonstrated in every sort
of experience to which the idea is epplicable. . . . .

An ides which is generally inconsistent with experience
end, therefore, fails to work, is false, But it may also happen
that an idea is inapplicable in action: in this case it is, to the
pragmatist, neither true nor false, but negligible, And finally,
it may happen, and has happened more than once in scientifie
experience that two opposed representations applicable to the
same set of relations are equally consistent, after their impli-
cations have been extensively developed. In this case, either
may be considered true for the time being; and if for prac-
tical reasons & choice must be made between them, it will be
made wholly on grounds of expediency. The usual choice in
such emergency is the simpler ides, since this serves economy
of thought. . . . . The suspended judgment, which the prag-
matic attitude demands, and which is the very essence of
seientifie thought . . . . is acquired with great difficulty and
is seldom sustained beyond the range of restricted fields of
thought. . . . . The pragmatic conception of truth is primar-
ily a methodological postulate. . . . .

ALl this leads to, and indeed implies Skepticism. . ...
The skepticism here referred to is a highly cultivated growth:
not the common or garden variety. . . . . Nor is it the serious
religious skepticiem. . . . . Philosophical skepticism apper-
tains exclusively to the theory of kmowledge .... it is

-+« & methodical diccipline of tentative judgment—ex-
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plicitly, the philosophy of caution. . . . . Science . . . . re-
fuses acceptance to any truth derived exclusively from guthor-
ity. ... Science has learned, through error, that the most
destructive influence within her domain is emotional bias of

We would not minimize the difficulties in the way
of the application of scientific habits of thought by
administrative tribunals, We merely hold that an
approximation of the seientifie approach is, within
the limits set by legislative expressions of basie
policy, an immediate desideratum. This means the
selection as members of such commissions of men
who are scientifieally trained with reference to the
particular field involved, and the establishment of
conditions which will enable them to relate decisions
to the * facts,”” and to build upon cumulative experi-
ence. In so far as this is done, the influence of
emotional bias will be minimized,” and the views
which as ‘¢ principles ’* are brought fo bear upon
decisions will tend to be regarded not as absolute
truths but as tentative hypotheses to be tested by
experience.’

To this end the following factors will presumably
contribute: permanent experts; specialization; ade-
guate investigatory facilities; finality of decision on
the technical aspects of problems.” And the scientific

97 Freund, “The Substitution of Rule for Discretion in Public
Law,” in American Political Science Review, IX, 666.

88 Dewey, Human Nature and Conduct, pp. 240-241; Dewey and
Tufts, The Influence of Darwin on Philosophy and Other Essays,
pp. 150-153.

99 See above, the section of this chapter relating to the needed
modifications of the traditional trial court.
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method will tend o be employed. This method, which
corresponds to the scientific habit of thought, is best
summed up by Dewey in his account of reflective
thinking in action. First, thereis a ¢¢ felt diffienlty,”
or problem, Next comes the location and definition
of this difficulty. Thirdly, there is the suggestion of
a possible solution. Fourthly, there is the develop-
ment by reasoning of the bearings of this suggestion.
And finally, there is further observation and experi-
ment leading to acceptance or rejection of the sug-
gestion; that is, to the conclusion of belief or dis-
belief, or what is called verification in experience, by
the pragmatic test, and through trial and error.®

Two difficulties at once appear. The first is thaf,
when an administrative tribunal arrives af a tenta-
tive conclusion, which is embodied in a decision, there
are important social consequences. It can verify its
hypotheses only by experimenting with social con-
trol. The physicist hits upon an hypothesis, and
tests it ont without affecting seriously and directly
the interests of others.

The second difficulty is that the administrative
tribunal deals with problems where emotional biag **
plays an exaggerated part. A commissioner finds it
more difficult than a chemist to discount his own
prepossessions,'® and 1s liable to political pressure
from groups whose interests will be affected by his

100 Ratner, Philosophy of John Dewey, pp. 168-178.

101 Cf, Lippmann, Public Opinion, chap. VI, dealing with “ stereo-
types,” and Rice, Quantitative Methods in Polities, pp. 5111,

102 Cf, Reeves, La Communauté Internationale, chap. I.
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decisions. This is in part caused by the obstacles
in the way of the development of the techniques
for the investigation, and especially for the measure-
ment,'™ of social phenomena, as well as by the time
element in the testing of governmental experimenta-
tion in social control'® Neither the administrative
tribunal nor those to be affected by its decisions can
be *¢ indifferent to the practical results of its work,”’
nor view the problems before it with ** unemotional
detachment.” Even the chemist brings assumptions
to his laboratory.® But he is checked by elaborate

108 The “ controlled experiment,” while not entirely inapplicable
to social situations (see Rice, Quantitalive Methods in Politics, pp.
251 ff.), cannot be applied to the more important problems. Bee
Keyser, “On the Study of Legal Science,” in Yole Law Journal,
XXXVHI, 413.

104 The statistical method is, in practice, diffieult to apply to social
phenomena.,

105 The tribunal must wait n long time to discover whether its hy-
potheses are “ working.” The physicist can immediately set up an ex-
periment to test his conclusions. The difference is relative, but none
the less important; since, in the meanwhile, the decision of the tri-
bunpal is heving important social consequences, and the fact that this
is 80 makes the prepossessions of its members a matter of social
significance and stimulates the exertion upon them of political pres-
sure. The lack of “ certain ” knowledge is thus the exeuse for appeal
to rationalizations of emotional slants and of class interests in the
form of deductions from accepted * principles.” The modern physi-
cist’s techniques, his gbility to employ such techniques at once in
the testing of results, coupled with the indirect relation between his
work and the work-a-day world of affairs, makes the tentative char-
acter of his hypotheses less dangerous. ¥ they “wark ” for the jm-
mediate purpose in hand, their transformation over a period of time
does not matter,

106 He must bave some tentative theory in mind, else he eould
only sit idly waiting for something to happen. Instead, he hits upon
an idea and proceeds to test it out pragmatically.

\
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techniques,” and relatively undisturbed by emo-
tional loyalties and aversions.

It is at this point that the judicial habit of thought
connects up with the scientific habit of thought. The
former does not mean complete freedom from all
opinions and prepossessions. Jurors are the only
persons who possess this dubious virtue. It is mean-
ingless to insist upon examination of the ¢ facts »’
with absolute ¢¢ impartiality.’’ For even the ** facts !’
of the physical sciences are our interpretations of
the data of experience relative to particular pur-
poses.”*® A purely blank mind could do no thinking.
Perfect ¢ objectivity ** in the investigation of social
phenomena is still less obtainable.™

Rather does the ** judicial mind ** mean an atti-
tude that involves, inter alig, a conscious desire and
deliberate effort to avoid the eruder forms of favo-
ritism; to be uninfluenced by any form of political
pressure; to view a problem with a sense of detach-
ment from the strife of conflicting interests; ™ to
base decision upon reasoned judgment ip which
the bages of the judgment are subjected to conscious
examination and critieism; **? and to relate decision

107 Dewey, The Public and Its Problems, pp. 1-8.

108 Barry, op. cit., chap. II, on “ The Nature of Fact.”

109 For here “ visceral behavior ” is at the maximum. See Watson,
Behaviorism, and Ways of Behaviorism.

110 See article cited in note 97,

11 8ee Dewey's account of “reflective thinking” in his How We
Think, end in Humaen Noture and Conduct, pp. 168-277.

112 8ee Holmes, “ The Path of the Law,” in his Collected Legal
Papers.



78 TENURE OF OFFICE UNDER THE CONSIITUTION

to the evidence,™ and to the best obtainable opinion
as well as to cumulative experience, This relative
impartiality is one of the supreme assets of civiliza-
tion 1

As thus defined, the judicial attitude is, at its best,
nothing more nor less than the scientific attitude in
the field of practical affairs. ‘¢ Pure »’ science is
more or less protected by its technigues *** and by the
emotionally neutral subject-matter with which it
deals. It is possible only if emotional hias and out-
side control are eliminated; but that is relatively
easy. Not so with attempts at the scientific approach
to governmental regulation. Here ‘‘ impartiality "’
cannot be assumed. It must in every possible way be
safeguarded.

These safeguards involve what Professor Freund
describes as the inherent—we should prefer to say
internal—‘* checks which in professional bodies
evolve principle out of constantly recurring ac-
tion.’”’ **¢ But they also involve the guarantee of in-
dependence of judgment. No possible method can be
devised for eliminating ‘‘ discretion '’ from the de-
cisions of administrative tribunals. The goal is to
bring it about that this diseretion will not be arbi-
trary: " that it will not be exercised upon the basis
of the emotional bias of the members on the one hand,

113 8ee Robson, op. cit., pp. 77-81.

114 Cf, ibid,, chap. V.

118 Cf. Dewey, The Public end Its Problems, pp. 11.
128 See note 97.

117 Robson, op. cit., pp. 228 ff.
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nor of pressure from a political superior or interest-
groups on the other. Because the scientific approach
to economic problems is difficult, the tribunal has to
hold the balance between the public interest which it
is set up to safeguard and the vested interests of the
competing groups which it is to control. Its criteria
will in a general way be the legislative abstractions
interpreted in the light of the dominant opinions of
the era."®* Within these limits it should relate deci-
sion to the facts by seientifie study and experimenta-
tion, and at the same time look to the establishment
of readjustments between the conflicting interest-
claims involved."® It must weigh rather than ignore
the human elements in the situation, Without in-
dependence of judgment this difficult task will prove
impossible. This independence of judgment it is
essential to safeguard.

Among the safeguards which we find that experi-
ence suggests are a plurality of *‘ judges *’ instead
of a single commissioner ; decision by men who have
no substantial interest at stake; the guarantee of
notice and a hearing; decision by known persons

18 Cf, Holmes, The Common Law, pp. 1-2, 35. In his dissenting
opinion in Lochner v. New York (198 U. 8. 45, 74), Mr. Justice
Holmes said: “ Every opinion tends to become a law.” Cf. the im-
plications of his dissenting opinion in Adkins v. Children’s Hospital
(261 U. 8. 525-567).

118 We must be constantly reminded of the illusory goal of “let-
ting the facts speak for themselves.” See on this important point
Dewey, The Public and Its Problems, pp. 5. This goal is illusory in
the physical sciences, if by it is implied that there the logieal process

gives ua ultimate “laws” of nature, or even that the simple facts
of a concrete experience can be accurately deseribed in words. Still
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rather than by an administrative hierarchy; and in-
dependence of tenure.'®

For our purpose the matter may be stated as
follows: The application of the scientific method
necessarily implies the scientific habit of thought.
For regulatory problems to be approached in this
way emphasis must be placed upon the judicial spirit
of decision, which is aided by the application of the
judicial methods. The judicial spirit involves in-
dependence of judgment, of which independence of
tenure is a prerequisite.

That the last proposition is true is a lesson of com-
mon experience. Upon it are based the tenure dur-
ing good hehavior of English, and American federal
judges. The question is one of psychology and con-
cerning it a distinguished psychologist has written
as follows:

1 am afraid psychology as such has made no studies of the
problem. , . . There is nat the least doubt that you are right.
No man can be free to make honest decisions if any one above
him has the power to remove or even to fail to reappoint when
he does not act in accordance with the appointer’s interest.

less is this so in the social sciences. Says Dewey: " The prestige of
the mathematical and physical sciences is great, and properly so.
But the difference between facts which are what they arve indepen-
dent of human desire and endeavor, and facts which are to some
extent what they are because of human interest and purpose, and
which alter with alteration in the latter, cannot be got rid of by any
methodology.” The Public and Its Problems, p. 7. The human pur-
pose, which is a factor in sacial phenomena, cannot be ignored by
an administrative tribunel without its being unconseious of its own
prepossessions and without its neglecting part of its data.

120 Bee ahove, the section of this chapter dealing with * Compari-
son of Judicialized and Politico-Bureaucratic Decisions as Types”
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I can think of no actual investigation, and of no special use
of the problem in theory that would be more helpful than com-
mon experience. The theory would do little more than embody
that experience in any case.'**

Tt might be said that American Presidents would
make as ‘‘ honest *’ decisions as members of a board;
and that no President would have ‘* interests ”
against the public interest which would cause him
to dictate decisions. But the point is that the Presi-
dent is, after all, a political officer, that his methods
and approach are not those of a judge, and that his
interference on political grounds would tend to nul-
lify the desired approach from the judicio-scientific
viewpoint. If the members of the tribunal were
actually responsible to him, they would tend to
be, more or less unconsciously, influenced by his
opinions.

ANSWERS TO OBJECTIONS TO GOVERNMENT BY
IXDEPENDEXT COMMISSIONS

In concluding our generalized pieture of adminis-
trative tribunals, we may briefly anticipate certain
objections which are sure to be raised:

1. There is a traditional Anglo-American antip-
athy ** toward any agency which smacks of an
¢ administrative court ” or * administrative law.”
Does not Dicey’s ¢‘ rule of law ”’ involve the sub-

121 Professor W. R. Pillsbury, of the University of Michigan, in &
letter to the author dated November 25, 1928,

122 Cf, Dicey, Law of the Constitution, chap. XII; Bryce, Modemn
Democracies, 1, 2717-278.
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jection of all interests and all men to the adjudica-
tion of the ¢ ordinary ’’ courts of justice?®

This objection is emotional in character. The idea
that only a ‘‘ regular law court ” will employ the
magic of ‘‘judicial impartiality "’ rests upon the
false premise that those who are called *“ judges *’
are a peculiar species who are set apart. Judges do
not cease to be men; and men who are not judges
may act as ‘‘ impartially ’’ as those who are. A
judge by any other name will decide as ‘¢ justly.”

The judicial spirit was developed by the English
Court of Chancery; and even Dicey admits that the
French Council of State has been *° judicialized.” ***
More recently, Mr. Robson has emphasized what
Dicey’s prepossessions kept him from seeing: that
a judicialized administrative tribunal is no more
objectionable than a *‘ court.””** More accurately,
it is objectionable only to ¢/ vested interests ** which
oppose regulation in the *‘ public interest,”” or to
traditionalists like Mr. Dicey.

The ¢ judicial mind,’’ then, is not a result of tran-
substantiation. It is the consequence of a gradually
developed set of hahit patterns, which have, so to
speak, crystallized into custom or constitutional
mores ™ Furthermore, it has not been, and need not
be, confined to persons denominated ** judges.”” The

122 Dioey, op. cit., p. 189.

124 Thid,, 8th ed., pp. xliii ff.

126 Robson, Justice and Administrative Law, passim.
128 Cf. Dewey, Human Nature and Conduct, pp. 58-74.
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scientist takes it for granted in his work,”* and so,
in a less degree, do administrative**® officials in
certain classes of situations.

The objection to adjudication by these ‘¢ special *’
tribunals would have merit if they were reduced to
the politico-bureancratic status. But our very eon-
tention is that these bodies can and should be judi-
cialized, especially that they be given the indepen-
dent status of courts. If this is done, the objection is
reduced to logomachy. For, as William James said,
if two concepts lead to the same human consequences,
they are pragmatically to be identified,’*

To this assumption that a court and an adminis-
trative tribunal can thus, for all important con-
sequences, be identified, we must add one important
qualifieation, Or, rather, we must raise an important
question. It seems to be a political fact that the
terms ‘¢ judge >’ and *‘ court ”’ have become associ-
ated with the idea of *‘ the judicial mind *’ in a way
that other governmental agencies have not. Hence
they tend to evoke in judges and in the other branches
of government, as well as in the public, the habit
reactions which make their  judicialization ”’ a
reality.® The question is whether the conditioned
reflexes stimulated by the term ** court *’ and associ-

127 Cf, Barry, The Scientific Habst of Thought, pp. 9, 13, 15, 18, 28,
62, and passim.

128 Cf, Robson, op. cit., pp. 200, 213.

129 Kallen, The Philosophy of William James, p. 82,

180 This may be conveniently expressed in terms of the “condi-

tioned reflex ” as that term is employed by Mr. John B. Wateon in
his Behaviorism,
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ated stimuli can be ** transferred ”’ to regulatory
commissions.’** The experiment is worth trying;
and their formal judicialization, especially the legal
guarantee of independence of tenure, is a practicable
means of * conditioning '’ to that end.'*

2. The establishment of independent agencies will
be attacked by advocates of administrative simplifi-
cation and integration. Through most of its history,
to be sure, the federal government has been charac-
terized by a centralized administration, with the
President at the head as administrator-in-chief. The
states in recent years have shown a marked tendeney
to imitate this feature. Those who have sought the
enlargement of the governor’s power have held up
the federal system as a model.”*® But the new con-
ditions of the twentieth century have brought a con-
flicting tendency in the direction of the establishment
of more or less independent agencies. A perfectly
integrated system is, in its very symmetry, attractive
on paper. But the aim of * putting more business
into government,’’ desirable as it is in itself, must
not blind us to the fact that ¢ efficiency ** is but an
intermediate end, and that schemes for its increase
may defeat the ‘‘ultimate '’ end of protecting
“public interests.”’ Independence of judgment
overshadows, in certain cases, integration in control.

181 Cf, Watson, op. cit., Lectures I and II.

132 Jf gtimulus A (court) produces reaction X (habits associated
with judicialization), by associating A with B (administrative tri-
bunal), B will be made to produce X. Cf. Watson, ibid.

138 References on state “ administrative reorganization” are too
familiar to need citation in this monograph.
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This does not necessarily mean the complete de-
struction of the position of the President as chief
of the government regarded as a *‘ business con-
cern.”” As such, he could still make his recommenda-
tions, including the work-program embodied in his
budget, to the ‘‘ board of directors.”” But control
by a politically-minded President may injeet into
administration *‘ politics ** to the detriment of ef-
ficiency or of impartiality. Congress should have
power to determine the scope of the Chief Execu-
five's supervisory powers.*

3. It has been argued that this theory would tend
to establish parliamentary government in the place
of our separation of powers. But there is no such
thing as parliamentary government in general. It
means one thing in England, where the cabinet pre-
dominates,”™ and another in France, where groups
in the Chamber dominate the cabinet.*® The common
element is the guarantee of political solidarity be-
tween legislature and executive. QOur thesis, if
applied, would not produce this result. It would
enlarge the policy-determining diseretion of Con-
gress, and limit, or make it possible for Congress
to limit, the supervisory powers of the President.
Ag will later appear, however, our theory of the

134 Except, a3 we shall later point out, in respect of the principal
agencies set up to aid the President in the execution of his own inde-
pendent, constitutionally granted powers. See chap. III below.

185 Cf, Low, Governance of England, passim,

136 Cf, Sait, Government and Polilics of France, chap. IIL.
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removal power protects the independent constitu-
tional powers of the President fully as much as
any other theory.* Nor does it give Congress the
power of direct administrative supervision over the
independent agencies it may create,”*® It rather gives
them the independent status of trial courts. If our
theory proves to  work ’ satisfactorily, we need
not stop to consider whether or not it tends to intro-
duce ¢ certain elements *’ of parliamentary govern-
ment.

4. Government by commission is often atfacked
as bureaucratic. We regard it rather as a safeguard
against regulation by a bureaucracy. The ‘‘ neces-
sary *’ increase of governmental regulation *** means
control by & hierarchy hampered by red-tape unless
it is placed in the hands of a definite group of in-
dependent commissioners acting in the spirit of
¢ judges.”

5. It might be urged that our position runs counter
to the doctrine that, in a democracy, policy-determi-
nation should be in the hands of an elected legisla-
ture or under the control of an elected president,
while only policy-execution should be left to indepen-
dent agencies. As the distinetion was developed by

131 Cf, chap, VII below.

238 Qur theory, aa set forth in chap, VII, gives Congress no power
directly to supervise administration, no power to participate in re-
movals, but only power to enact laws governing tenure of office.

189 Cf. earlier sections of this chapter. See Hewart, The New
Despotism, for the contrast between " administrative law " and * ad-
ministrative lawlessness.”
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President Goodnow,'* it was for the purpose of
ghowing that ‘‘ democracy ”’ did not require the
election of officials charged with policy-execution.
That the details of policy-formation need be in the
hands of elected officials is a thesis that must be
tested by its consequences rather than by its deduc-
ibility from the dogma of democracy.* The fact
is that, in practice, the line between these two func-
tions cannot be drawn with any degree of exactness.*

The same argument can be brought against the
exercise by the independent federal courts of dis-
cretionary powers involving the gravest questions
of public policy. Again, the distinction which is
drawn between ¢‘ popularly controlied ** officials and
independent officers is seen to be rather artificial.
Judges belong to their own generation and tend to
apply its dominant criteria to their decisions. Per
contra, the ** control *’ supposedly exercised by the
elected President over departmental decisions is in
fact exercised mainly in politically dynamie in-
stances; while his ‘‘ responsibility to the people *’
relates mainly to his legislative policies, hardly ever
to his particular technical decisions.* This argu-
ment thus is reducible to a deduction from a proposi-
tional function.'*¢

6. An objection which takes the form of cynical
skepticism, at least supposedly based on common

140 Politics and Administration.

141 This assumes the philosophy of John Dewey.

142 Cf, Hart, op. cit., pp. 283-285.

148 McBain, The Living Constitution, p. 116,

144 Cf, Keyser, Mathematical Philosophy, Lecture II.
7
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experience, is well stated in an editorial in the Balti-
more Sun of April 16,1929. Discussing Mr. Hoover’s
plan to ereate a farm board in order to ** transfer
the agrienltural question from the field of politics
into the realm of economics,’’ the Sun said:

This assumption ie so naive that it is impossible to believe
that the President was serious when he gave pen to it. For
if there is one thing certain in this world, it is that the
politicians will foregather where there is Government money
1o be spent. And it is equally certain that no board appointed
by the President and confirmed by the Senate will, in the long
run, be able fo keep clear of the politicians and their low
tricks. Witness the tariff board, which was to have taken the
tariff question out of polities. Witness the Pederal Reserve
Board, which at this very moment is under political pressare
of the strongest sort. Witness the Federal Trade Board (sic.
which was supposed to be a pure fact-finding bedy.

The President may be able to appoint a board of experts
wheo don't know and don’ care a single thing about polities.
The Senate may even confirm such a board. But spending
Government money is the very essence of politics, and no way
has ever been found to keep the politicians away from their
meat.

Qur President, we begin to suspect, is an idealist, dreaming
impossible drearas.

Qur answer to this is, first, that independence of
tenure, emphatically declared by law, is the best safe-
guard against such abuses as are suggested. But, if
this is not sufficient, the only conclusion that can be
drawn is that those affected by indirect consequences
which work to their harm are not as yei sufficiently

enlightened to visualize, as a *‘ pablic,” their ¢ in
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terest,”’ nor sufficiently articulate to secure ade-
quate organization of that *‘ interest.”

7. Btill another objection is that a politically-
minded President will appoint to boards which have
considerable discretion relative to politically dy-
namic subjects, men who are known to favor
particular theories. This also is hinted at by the
editorial quoted above. This seems actually to have
happened in the case of the Tariff Commission.'*
The only remedy is again the demand of an alert and
effective public, which will develop safegnards in
the form of constitutional mores. That this danger
exists does not mean that the alternatives to an in-
dependent commission are preferable or even work-
able. A board may of course be a more, or a less,
effective instrumentality.

8. A final objection rests upon the supposed im-
possibility of a * scientific *’ handling of problems
regarding which there is no agreement as fo the ends
to be sought or the principles to be applied. In social
investigation and experimentation, we readily admif,
the scientific method encounters many more difficul-
ties than in physies or chemistry.** But that does
not mean we should fall back upon dogmas or for-
mulas.* That method, traditional as it is in politi-

145 Hearings Before the Select Committee on Investigation of the
Tariff Commission, United States Senate, §9th Cong., 1st sess., Pt. III,
P. 271 and passim.

148 Bea ahove, this chapter.

147 Cf. Barry, op. cit., pp. 178ff.; Dewey, Humar Naiure and Con-
duct, pp. 241-244,
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cal behavior, is under modern conditions hopelessly
inadequate, as the ‘‘ new publics ’’ are coming more
and more to realize in their groping after effective
tools for the protection of their * interests.”’

For example, the embattled farmers, organized in
Congress through the ‘¢ farm bloe,’” have become an
artienlate ** group *—a*‘ new public "'—which seeks
to eliminate the factors in the economic situation
producing indirect consequences which are harm-
ful to the ‘‘ gromp.”’ But regulation favorable to
their ¢ interest ’’ might be so narrowly conceived
as to work indirect consequences harmful to other
groups or even, in the long rum, harmful to the
farmers themselves. The net result might indirectly
work injury to the other groups in the community.
‘What we get, therefore, is competition among ** pres-
sure groups.” The desirable end we conceive as a
method of adjustment which will *“ work.””** In
politics, this may better be deseribed by the term
compromise, except that compromise approximates
stable adjustment in proportion as it is based upon
trial and error methods preceded by the collection
of relevant data. Compromise by mere political
trading and manceuvering, regardless of the facts
of the situation, is notably unstable, as the Tariff
of Abominations of 1828 well illustrated. The aim
should be to forestall the harmful indireet con-
sequences which affect one group for ill without
thereby producing serious and harmful indireet con-

148 Cf, Lippmann, The Phantom Public, passim.
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sequences for other groups, or for that collection
of other groups which Lippmann terms the ‘‘ out-
giders ** on the side lines, or the Public with capital
letters.*™ The one known method by which there
is some chance of attaining this aim is by decision
based upon investigation, followed by readjustment
in the light of experience, and made by independent
experts.’” In the present stage of transition there
has not come into being a single, articulate Publie.
There are only publics plus an embryonie Public
hardly worthy of the name. The balance hetween
them can best be held by an independent commission
of experts, who seek, within certain broadly defined
legislative limits, to work out piece-meal a ‘‘solu-
tion '’ by independently applying, so far as
possible, the general method of science.

149 Cf, Robson, op. eit., pp. 244, 247.

150 Pyblic Opinion, and The Phantom Public, chap. TIL

161 That this is difficult is no argument for falling back upon
a priori “ solutions.”

152 The term “ solution ” is here used in a relative sense only. The
idea that solutions of social problems can be found which, once pub
into operation, will be final, is & survival of the “rationalism ” and
the concept of society as “static” which characterized the age of
enlightenment, The evolutionary hypothesis, modern psychology,
and pragmatic philosophy as represented by Dewey have made this
idea appear absurd; yet it still survives in our thought.



CHAPTER III

Trz InpErENDENCE OF OTHER BoaRDS,
AcENCIES AND OFFICERS

In the last chapter, there was presented a general
discussion of the place, in our governmental system,
of administrative tribunals exercising regulatory
functions. The objeet of this discussion was to in-
dicate the basis for the contention that, as a matter
of policy, Congress should make such agencies in-
dependent of the President in their tenure of office.

In this chapter, the attempt will be made to point
out the advisability of allowing certain other ad-
ministrative agencies a like independence of tenure,
and of allowing Congress, in the case of still others,
inits diseretion to provide for their independence. In
short, it can be demonstrated that the very idea
behind the creation of some of these agencies implies
independence of judgment, and hence independence
of tenure; while with reference to others, a plausible,
but perhaps less conclusive, argument may be ad-
vanced in favor of their independent status. In
either event, it follows, under our system, that the
matter should be left to the policy-determining
organ. Whether it is wise, all things considered, to
grant independence of tenure in a particular situa-
tion must be left to the judgment of Congress in each
case as it arises. Congress may sometimes exercise

92
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this discretion unwisely. But, as Bagehot once said,
in government, power must be lodged somewhere.!
Under our system such diseretionary powers belong
to Congress,

It will not be necessary, in this connection, to give
as elaborate a treatment of these other agencies as
weg given of administrative tribunals. In the first
place, the latter constitute the most important sort
of independent establishment. In the second place,
when once the considerations justifying independent
tenure, as applied to such tribunals, have been thor-
oughly understood, the application of some, af least,
of these considerations to these other agencies will
the more readily be appreciated. All that this
chapter will attempt, therefore, is to list these
other agencies, with brief citations from competent
authorities of reasons for making them independent;
and, negatively, to list certain other agencies which
it would not be permissible, without radical changes
in our whole constitutional system, for the national
legislature to free from complete presidential con-
trol. It will thus be the conclusions of this and the
preceding chapters which will, in Part I1I, determine
our choiee of a theory of tenure of office under the
Constitution.

If, under this theory, Congress made all those
agencies independent which it may so make, then
the executive department would indeed take on a
quite different appearance from that which it has

1 The English Constitution (World's Classics edition), p, 195.
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bad since 1789, But this would not result in an un-
constitutional rearrangement by Congress of our
whole system. That would follow only if Congress
attempted to make independent the principal officers
whom it sets up as tools of the President in the exer-
cise of his independent, constitutionally vested
powers. The explanation of this distinction will be
clearer after a reading of this chapter and of Part
III. For it is in Part III that we shall elaborate a
constitutional theory of tenure which will allow
Congress the discretion which Part I shows to be
expedient.

Presidential Agents. Let us, at the outset of this
analysis, present the negative side of the picture.
There are certain officers who are created as agents
through whom the President may perform certain
constitutional functions which are by the instrument
entrusted to his sole authority. So long as these
powers are exclusively his, it would be absurd,
as it would be unconstitutional, for Congress to set
up agencies with powers related to them and, at the
same time, with independent tenure, The guestion
whether these powers should be left to the President
without congressional control involves the broad is-
sue between presidential and cabinet government—
a question beyond the scope of this study. The exist-
ing presidential system being faken for granted,
Congress may in no way limit the President’s power
to remove the Secretaries of State, of War, and of
the Navy, ambassadors, other public ministers and
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perhaps some other agencies which, on the basis of
their duties or some of them, the Supreme Court
might place in the same category. In Part III, we
shall show that it is possible—though not, we admit,
necessary—to deduce from the Constitution a power
of Congress to fix the conditions of tenure of all
other officers whom it may set up. In this chapter,
we are concerned merely with the advisability of
allowing Congress this power.

Investigatory Commissions. In the last chapter we
classified federal administrative commissions as
regulatory, investigatory, and business-operating.
With reference to the second class, we may say that,
roughly speaking, they fall into two categories: (1)
Those appointed by the President as aids® to him
in gathering facts and, by interpretation of these
facts, in formulating a presidential policy; (2) those
set up by act of Congress as ** officers of the United
States,”” to report to that body impartial findings
which may aid it in its policy-determining functions,

2These presidential agents need not be “ officers,” and often are
not. An “officer” is one who hes been duly appointed as per the
Constitution to an “office” which has been created by law. See
Willoughby on the Constitution (2d ed., 1929), II1, 1505. Congress
may of course create “ officers” as presidential aids, es it did in the
case of the Director of the Budget. Or the President may, as in the
case of President Hoover’s Law Enforcement Commission, set up an
investigatory body not composed of officers. In the latter event Cong-
ress may vote funds for their expenses. But otherwise they receive no
salaries, and they may exercise no “governmental authority,” even
in the way of forcing the production of papers or testimony. See 45
Btat. at L., Part I, 1613. Cf also Wright, Control of American
Foreign Relations, pp. 119, 249.
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or to report to the President findings as a sort of
check upon his statutory discretion. Of the former
sort, is the Law Enforcement Commission, headed by
Mr. Wickersham, which Mr, Hoover appointed soon
after he became President. Of the latter sort is the
Tariff Commission.

It is only the second category with which we are
here concerned; for commissions of the former sort
are frankly presidential agencies. But, with refer-
ence to a body like the Tariff Commission, many of
the arguments advanced in advocaey of the indepen-
dent position of regulatory commissions apply.

Since such investigatory bodies are created for
the purpose of furnishing the facts and scientific
conclusions upon which intelligent decisions can be
made, it is clearly important that they be made free
from partisan influence. If their findings are to be
enlightening, then they must be guaranteed indepen-
dence of judgment, and to that end independence
of tenure.’ They differ from regulatory boards
chiefly in that their work is preliminary to regula-
tion by other agencies—Congress or President—and
does not culminate in authoritative decision by these
boards themselves. This difference gives, if any-
thing, added justification for the independence of
tenure of their members. For, if these commisgions
are to be subject to partisan dictation, there is or-

3See the argument on the relation of independence of tenure to
independence of judgment which is given above, chap. II. See also

Part II, where the question is asked whether constitutional mores
are a sufficient guarantee of independence of tenure,
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dinarily no excuse for their existence in addition
to the existing subordinates of deciding agencies;*
while, if they are made independent, a leading argn-
ment that is brought against regulatory ¢ govern-
ment by commission *’ does not apply. That is to
say, the fact that popular control, through election
or responsibility to a popularly elected President,
is absent, has less weight when made into an argu-
ment against independent agencies whose sole func-
tion is to collect data and make recommendations,
than when made against a body endowed with power
to decide.®

Moreover, where the questions to be decided in-
volve a high degree of judgment, partisan influence
is less apt to be exerted if the commission merely
lays its findings before Congress than if it has to
decide. The Executive is then less tempted to select
members with known prepossessions; and the preju-
dices of commissioners result merely in having both
sides laid before the national legislature.®

4 See the section below on the Tariff Commission, especially the
quotation fram Professor Taussig there given. See also note 6 below.
There are, of course, numerous exceptions to all rules. For example,
the President may need and desire a commission of distinguished
citizens to aid him in the formulation of a policy in ways a mere
{act-finding, subordinate bureau could never adequetely serve.

8 Whether this argument is to be given much weight in any case is
discussed above, chap II.

8 Doctor Taussig. . . . . When a commission of such sort has the
power, its policy will be affected by the opinion of the commission,
and it will cease to be quite a judicial and impartial body, whereas
when it is merely a question of putting before Congress the situation
a8 it finds it, with different interpretations on the situation by dif-
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The Tariff Commission. Such a commission might
be made:

1. A body to gather data for the use of Congress.
Drs. Taussig and Page * both advocated this plan
before the hearings of the Senate Committee; and
this was the actual function of the Commission from
1916 to 19222

2, A rate-determining body independent of, and
unconnected with the President. Before the Senate
committee, Mr. Costizgan urged: ‘a permanent,
independent, non-political, judicial, fact-finding and
rate-deducing tariff commission.’’® This would
make it a body with powers somewhat analogons to
those of the Interstate Commerce Commission. Drs.
Taussig and Page considered this plan Utopian,®
in view of the complexities of the tariff problem and
its present relation to politics.

3. A body to make investigations for the Presi-
dent in connection with a plan like the flexible tariff
provision in the Tariff Act of 1922* This is the

ferent persons on the commission, such as you would naturally have,
you do not have the same pressure, the same temptation of making
a commission all of one cast of mind a8 you have under the existing
situation.” Hearings Before the Select Committee on Investigation
of the Tariff Commission, Part I, p. 18. Cited below as “ Hearings.”

7 Hearings, Pt. I, pessim.

8 Ibid,, p. 31

@ Ibid,, Part III, p. 400.

10 See reference in note 7,

1142 Stat. at L. 858, Bee W. M. McClure, “A New Commercial
Policy for the United States,” in Columbia University Studies in
History, Economics and Public Law, CXIV, No. 2 (1924).
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present ** position of the Commission, but it is not
satisfactory.®

4. A body to make investigations for the Presi-
dent, as his mere agent, without any implication
that he ought to follow its findings. This ease needs
no consideration; for, obviously, it involves no pur-
pose of establishing an independent body. The fact
should, however, be pointed out that here there is
no excuse for establishing a commission at all. Con-
gress needs only fo give existing agencies, such as
the Department of Commerce, the duty of aiding
the President in collecting such facts as he may
need.*

If the Commission should be made a rate-deter-
mining organ, then the conclusion of chapter II on
administrative tribunals would in large part apply.
If it should be re-created as an agency for informing
Congress, this again would imply independence of
executive control, or else an existing ageney would
be all that was required. Speaking of the Tariff
Commission as of the period 1916-1922, Dr, Taussig
once wrote:

The question at once presents itself, why e separate body for
this simple and restricted object [of fact-finding, rather than
rate-making] ? Could not the task of investigation have been
intrusted to existing agencies? Various branches of the Fed-

12 While this is being written, the Senate is discussing the whole
matter, This discussion may lead to important changes in the powers
and status of the Commission.

13 See reference in note 7.

14 e note 4 above,
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eral Government—the Census Bureau, the Department of
Commerce, the Treasury Depariment, the Interior Depart-
ment, the State Department, the Federal Trade Commission—
were already doing work of this kind . . . . why add an-
other? The only possible ground—and this was the decisive
ground—was that impartielity was to be guaranteed. The
other agencies were subject to the vicissitudes of polities. ... .
To secure on this debated and delicate topie data quite un-
affected by any bias, and for this only, the commission was
set up, Careful provisions were made to insure its non-
partisan character. The commissioners were appointed for
terms quite unexampled in the United States—12 years as
compared with 7 years for the Interstate Commerce Com-
mission and 5 years for the Federal Trade Commission. No
more than three of the six members of the Tariff Commission
might belong to the same political party.™®

This being so, guarantee of independence of
tenure is a proper means to the end of freeing such
an investigatory body from partisan pressure.

The flexible provision of the Tariff Act of 1922
was so drafted as to leave ambiguity as to the rela-
tion of the Commission to the President. One view
of this relation is expressed as follows by Dr.
Taussig:

8ix years later, in the tariff act of 1922, an entirely new
set of duties was imposed on the commission. .. .. The
commission wag given the power, or what was meant to be
equivalent to the power, of fixing duties. . . . . Duties are to
be adjusted on the basis of differences in the cost of production
in the United States and competing countries . . .. the
increase or decrease was not fo be more than 50 per cent of the
Tates of the tariff act of 1922. As is usual in legislation of

15 Quoted in Hearings, Part I, p. 31.



INDEPENDENCE OF OTHER BOARDS 101

this type, the delegation of power was in form to the President.
It was he who should “ upon investigation  order the change.
But it was provided that the Tariff Commission should make
the investigation, “to amsist the President in ascertaining
differences in cost,” and he was to order no change until after
the investigation by the commission. It wes designed by the
framers of the provision that the commission should virtnally
be the duty-adjusting body. And the intention was to get
gomething automatic. Ascertain the facts; find whether duties
are or are not in accord with the principle of equalization, and
adjust accordingly. The mechanism was expected to work quite
independently of opinions or prejudices or party affiliations of
the tariff commissioners or of any other persons.'®

There can be little doubt, however, that Presidents
Harding and Coolidge took a different view.”” They
considered the Commission to be an aid, and even,
after a fashion, perhaps, a check upon presidential
rate-fixing, But they felt that the final responsibility
rested with them; and so, indeed, the statute may
with reason be made to imply.

There remained a degree of uncertainty as to the
status of the Commission. The feeling that the find-
ings of the body were in a sense supposed to form
the basis of presidential decision made the tempta-
tion great to ‘ pack ’ the Commisgion.® This could
be justified on the theory that they were, after all,
presidential agents. It proved important in view
of the fact that the eriterion for rate-changing which

16 Quoted in Hearings, Part I, pp. 31-32,
17 Bep Hearings, passim, and below, Part IT of this essay.
18 Bee Hearings, Part I, pp. 32 ff.
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Congress set up was found to be unsuseeptible to
automatic application: judgment was involved, and
was necessarily colored by the prepossessions of the
members.”® It became important, therefore, to have
men with ** sound *’ views on the Commission. Presi-
dent Coolidge clearly thought the members held
office at his pleasure in the last resort.”

The scheme of 1922 was thus inconsistent. It did
not clearly provide either an independent rate-
making body or a mere presidential tool for investi-
gation. It attempted to give final responsibility to
the President in one breath, and in the next to set up
a supposedly impartial agency to conduct the in-
vestigations needed by him in applying the criterion
of Congress, This inconsistency was due to the
fallacious assumption that that eriferion could be
mechanically applied. Since it could not, it became
a question whether, in case of differences of opinion,
the Commission’s prejudices or those of the Presi-
dent should prevail, This ambiguity led to undesir-
able consequences. If the Commission is the final
authority, it should be put upon a definitely indepen-
dent basis. If it is a mere tool of the President, a
separate agency of this sort is not needed. It can-
not successfully be both at the same time. If the
body is to be retained at all, it should be made either
a completely independent rate-fixing or a com-

1 Thid.
20 3ee the conversation between President Coolidge and Commis-
sioner Lewis, which is quoted in Part Y1, below.
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pletely independent investigatory agency, reporting
data, in the latter case, directly to Congress.

It may be that by neither means can Congress
take the tariff out of politics. But that will not
invalidate our contention that, should Congress
genuinely seek to try the experiment, it should be
able to guarantee to members of a properly consti-
tuted tariff commission independence of {enure.

Business-Operating Boards. The functions of a
body like the United States Shipping Board involve
wnter alia the efficient operation of a business, and
the decision of certain questions of economic policy,
guch ag the disposal to private interests of govern-
ment ships.”* Both sorts of questions involve highly
complicated economic problems, Even if the recent
criticisms made against the Shipping Board by
Comptroller General MeCarl are justified,™ still it
is to be doubted whether Congress or an executive
department head could have handled the sale of
government ships with better results. Whether the
method of control over a governmentally operated
business by a board is likely to be efficient, and
whether the controlling ageney, be it a board or
a single officer, should be independent of the Presi-
dent, are questions of legislative policy. Congress
ought to be able, by trial and error, to work out in its
own diseretion the methods to be employed in each

a1 8es “ Merchant Marine Act, 1920” (41 Stat. at L. 988), and
“ Merchant Marine Act, 1928 ” (45 Stat. at L. 689).
22 Seq Baltimore Sun, October 4, 1929, p. 1, col. 1.
8
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such case on its own merits, If independence of
tenure is thought desirable, it should be permissible
for Congress to adopt it. If it proves undesirable
in some cases, not in others, Congress should be free
to act accordingly. One chief advantage of the con-
stitutional theory to be presented in Part III is that
it leaves this trial and error method open to Con-
gress, except with reference to strictly presidential
agents, such as the Secretaries of State, of War, and
of the Navy. For Congress to make business-opera-
tion agencies independent, it need only refrain from
giving them functions which infringe upon presi-
dential prerogatives under the Constitution, and
from seeking itself to participate in the act of re-
moving. The question of the Senate’s consent to
removals is merely a matter of checks and balances
in control over administrative agencies. The Myers
case finally settled this question in favor of the
President.”® The question of gnaranteeing these es-
tablishments independence of all political control is
quite a different one.

So far as the purpose of Congress in establishing
the Shipping Board is concerned, the reader is re-
ferred to the next chapter, where there will be given
a full statement by a member of that board of the
intent of Congress as interpreted by him.

It is distinetly not our purpose to insist that any
or all business-operation agencies should be made
independent. On the one hand, there is the argu-
ment that efficiency can best be obtained by vesting

24 See below, Part III, chap, V.
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control in the President as general manager of the
government considered as a business enterprise.
On the other hand, it may plausibly be urged that
the same result is more likely if the head of the
particular operation is freed from presidential con-
trol, and hence from the spoils system and similar
partisan influences. But the fact that the latter
argument is plausible is enough to justify leaving
the national legislature free to try it.*

The Federal Farm Board. As an illustration of
the growing importance of *‘ government by com-
misgion,’’ we may cite the recently created Farm
Board.® In his message to Congress of April 16,
1929, in which he advocated this board as a major
means of farm relief, President Hoover expressed
admirably the purpose behind the creation of this ad-
ditional governmental agency.”* The President in
effect sanctioned the establishment of such a special
agency as a means of protecting the *‘ interest *’ of
this ‘° new public *’ “—those adversely affected by
the consequences of the post-war agricultural de-
pression—when he said:

T have long held that the multiplicity of causes of agri-
cultural depression could only be met by the creation of a great

24 Qur argument here is, it should be noted, somewhat different
from that given m connection with administrative tribunals and
certain other agencies.

26 46 Stat. at L. Cited as “Agricultural Marketing Act,” and passed
June 15, 1929,

20 See Hart, " The President and His Policies,” in American Year
Book, 1929, for a discussion of the “Hoover idea” in relation to
government by commission.

21 8ee above, chap. I
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instrumentality clothed with sufficient authority and resources
to assist our farmers to meet these problems, each upon its
own merits. The creation of such an agency would at once
transfer the agricultural question from the field of politics
into the realm of economics and would result in constructive
action. The Administration is pledged to create an instru-
mentality that will investigate the causes, find sound remedies
and have the authority and resources to apply those remedies.

It is especially to be noted that the above-guoted
passage assumed that the Board is meant to act in
the scientifie spirit.

The functions of such a board were outlined in
the message as follows:

The pledged purpose of such a Federal farm board is the
reorganization of the marketing system on sounder and more
stable and more economic lines. To do this the board will
require funds to assist in creating and sustaining farmer-
owned and farmer-controlled agencies for a variety of pur-
poses, such as the acquisition of adequate warehousing and
other facilities for marketing; adequate working capital to
be advanced against commodities lodged for storage ; necessary
and prudent advances to corporations created and owned hy
farmers’ marketing organizations for the purchase and orderly
marketing of surpluses occasioned by climatie variations or
by harvest congestion ; to authorize the ereation and support of
clearing houses, especially for perishable products, through
which, under producers’ approval, cooperation can be estab-
lished with distributors and processors to more orderly market-
ing of commodities and for the elimination of many wastes
in distribution; and to provide for licensing of handlers
of some perishable products so as to eliminate unfair
practices. . . ., .

In eddition to these special provisions in the direction of
improved returns, the hoard should be organized to investigate
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every field of economic betterment for the farmer so as to
furnish guidance as to need in production, to devise methods
for elimination of unprofitable marginal lands and their
adaptation to other uses; to develop industrial by-products
and to survey & score of other fields of helpfulness.

The President, furthermore, indicated the com-
plexity of the farm problem, and the fact that it is
really a great number of separate problems, when
he said:

There being no disagreement as to the need of farm relief,
the problem before us becomes one of method by which relief
may be most successfully brought about. Because of the multi-
tude of causes and because agriculture is not one industry but
a score of industries, we are confronted not with a single
problem alone but a great number of problems. Therefore
there is no single plan or principle that can be generally
applied.

It is the very complexity of course, that makes
any simple formula inadequate. Legislation alone is
inadequate, and trial and error through the agency
of an administrative board is what the President
expressly sanctioned:

Every effort of this character is an experiment, and we
ghall find from our experience the way to further advance.
We must make a start. With the creation of a great instru-
mentality of this character, of a strength and importance equal
to that of those which we have created for transportation and
banking, we give immediate assurance of the determined
purpose of the Government to meet the difficulties of which
we are now aware, and to create an agency through which
constructive action for the future will be assured.
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In such a scheme, Congress performs its proper
function in ereating the board, authorizing it to act
along certain generally defined and limited lines,
and supplying it with adequate resources to effect
the specified purposes. The President expressed the
views of the dominant opinion of the moment, or
what President Lowell terms the opinion of the
¢ effective majority > **—which is not necessarily
the ‘ numerical majority ’’—when he stated that
the functions of such a board should not extend
to ‘‘ the buying and selling and price fixing of
products.’”” This prevented the debenture plan from
being incorporated in the creative act of legislation.
To use the President’s own words:

Certain safeguards must naturally surround these activities
and the instrumentalities that are created. Certain vital
principles must be adhered to in order that we may not under-
nuine the freedom of our farmers and of our people as a whole
by bureaucratic and governmental domination and interfer-
ence. We must not undermine initiative. There should be no
fee or tax imposed upon the farmer. No governmental ageney
should engage in the buying and selling and price fixing of
products, for such courses can lead only to bureancracy and
domination. Government funds should not be loaned or
facilities duplicated where other services of credit and facil-
ities are available at reasonable rates. No activities should
be set in motion that will result in increasing the surplus
production, as such will defeat any plans of relief.

In this way Congress, while delegating broad dis-
cretion to the board, does not unconstitutionally de-

28 Public Opinion and Popular Government, pp. 12-15,
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volve upon it its own ‘‘ legislative *’ funetion.”® The
limits within which the scientific method must
operate are properly to be fixed by statute. We may
or may not agree with the President in his statement
of what those limits should be. But the scientific
method assumes, at least tentatively, the ends or
purposes which are to be sought.® While these pur-
poses have no absolute validity, or finality, never-
theless we cannot proceed without some assump-
tions,” and under our system these are provided,
in a general way, at least, by legislation.

The question may well arise, in connection with
this present problem, whether the Farm Board
should not be guaranteed independence of tenure.
The President expressly compared it with the Inter-
state Commerce Commission as well as the Federal
Reserve Board. Its functions will, indeed, more
nearly resemble those of the Tariff Commission on
the investigatory side, and those of the Department
of Commerce under Mr, Hoover on the side of co-
operation with industry. If the scientific approach is
to be injected into the activities of the Board, it
should be free, within the scope of its delegated au-
thority, from political or group pressure of any sort.
Is this not one reason for setting up a special agency
instead of delegating these functions to the Depart-

2 Cf, Hart, The Ordinance Making Powers of the President,
chap. VL

80 Cf, Hart, “A Volume Against the Pragmatists,” book review in
Virginia Quarterly Review, October, 1928,

31 8ee above, Introduction.
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ment of Agriculture? And have we not postulated
that independence of tenure is a prerequisite of
independence of judgment?

Department Heads and the Norris Plan. So tradi-
tiona] is the idea that the heads of the ten executive
departments, as members of the cabinet or ‘¢ official
family *’ of the President, are directly subject to his
administrative control, and ultimately subject to his
arbitrary power of removal, that the suggestion that
some of them may be made independent of the Chief
Magistrate may appear at first blush both radical
and unconstitutional. It may be radical; but we shall
attempt to argue in Part IIT that it need not be held
uneonstitutional.

We are here concerned solely with the question
of expediency. We need not consider the three de-
partment heads mentioned above * ag so peculiarly
presidential tools that Congress may not constitu-
tionally make them independent. This leaves us
seven * whose tenure is open for disenssion.

As in the case of the Shipping Board, we shall not
make the claims for independence which we made
with reference to regulatory boards and such in-
vestigatory hoards as are created for the purpose

228ee above, this chupter, section on “ Presidential Agents.” See
also Part III, below.

83 That is, the Department of the Treasury, the Post-Office Depart-
ment, the Department of the Interior, the Department of Justice, the
Department of Agriculture, the Department of Commerce, and the
Department of Labor.
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of getting at the facts in a non-partisan spirit. We
shall merely show, upon the basis of functions, that
a case may be made out for the independence of
these seven department heads, If one of them is
entrusted with a function over which the President
has, directly under the Constitution, exclusive con-
trol, then, of course, only two alternatives are left to
Congress. Either it must refrain from regulating
the tenure of the department head, or it must transfer
this particular function to some other officer who
is directly responsible to the Chief Executive. Other-
wise, Congress should have the power to make any
or all of them independent.

This is no mere academic question. Recently
Senator George W. Norris, of Nebraska, chairman
of the Judiciary Committee of the Senate, made a
proposal along these very lines* Senator Norris
is noted for bolding ideas in advance of public
opinion. But he has a genius for hammering away
at a plan regardless of its immediate popularity;
and he often secures in the long run a considerable
amount of support.** We shall no doubt hear from
him on this subject in the future.

As quoted in the Baltimore Evening Sun, Senator
Norris said:

T would like to see the Postmaster-General appointed, say,
for ten years. This period might be lengthened or shortened,

84 Baltimore Evening Sun, March 13, 1929, p. 1.

85 Consider, for example, his proposals for a constitutional amend-
ment eliminating “ lame duck” congressmen, and his proposal for a
governmentally operated plant at Muscle Shoals.
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but the essential thing would be to prevent his term from
running concurrently with the term of the President who
appointed him,

The Postmaster-Generalship, particularly, is one of the posts
whose policies should not be affected by changes of the
Administration, The Postmaster-General’s duties are entirely
fixed by law, and Congress controls those duties. There is
no reason why he should be changed every time 2 new Presi-
dent comes into office, and many reasons why he should not be,

The account in the Evening Sun continued:

It such a change were made, Senator Norris explained, it
would also clear the way for having postmasters appointed by
the head of the department, instead of by the President with
Senatorial approvel. This would have a double advantage,
Senator Norris held: first, in promoting efficiency and the
retention of efficient postmasters, and, second, in saving the
time of the Senate and of individual Senators and Congress-
men who are appealed to to support candidates,

OTHER LONG TERMS PROPOSED

There is no practical reason why the Senate should be called
o to pass on thousands of postmasters each year, the Nebras-
kan stated. Of course, at present there are many politieal
reasons for this.

The plan of long-term appointments might well also be
extended to the Attorney-Generalship, and possibly the In-
terior and Commerce Department posts, Senator Norris said.
The positions of the Secretaries of State, War and the Navy,
he feels are in a different category ‘because each carries out
phases of foreign policy and national defense charged to the
President as his prime responsibilities.

Senator Norris said he contemplates introducing a bill to
these ends in the next Congress. He realizes that it would have
little chance of prompt action, but thinks that a discussion
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of it over = period of a few years would be educational, and
would stimulate public interest in demanding the change
in the future.

Particularly noteworthy is the fact that Senator
Norris elassified the department heads in the manner
suggested above. That is, he distinguished from the
others the Secretaries of State, of War, and of the
Navy as being peculiarly presidential agents, He
did not mention three departments, but presumably
would put them in the same category as the Post-
Office Department.

The result of his plan, especially if it were accom-
panied by independence of tenure, would be to sub-
stitute & permanent, independent secretary for the
present political chief, The British system provides
for a permanent undersecretary as the capstone of
the permanent staff; but it has a political secretary
and a political or parliamentary undersecretary
above him.** At present, we have a political head,
political assistant secretaries, often more or less po-
litieal bureau chiefs, no officer corresponding to the
British permanent undersecretary, and, in the Post-
Office Department, numerous political appointees
a8 local postmasters.”” The British organization is

388ce Ogg, Government and Politics of England, and Finer, The
British Civil Service. Cf. Lowden, * Permanent Officials in the Na-
tional Administration of the United States,” in American Political
Science Review, August, 1927.

7 However, see Macmahon, “ Bureau Chiefs in the National Admin-
istration of the United States,” in American Political Science Reviet,
August and November, 1926,
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superior to ours; but the Norris plan would go even
a step further. With the growing tendency to em-
phasize the scientific, judicial and ** business *’ as-
peets of publie administration, we may in the future
desire to eliminate the politician at the top. Already
it is considered essential that the President head
certain departments with men of expert ability in
their respective lines; and Presidents who fail to do
so are severely criticized.

The Post-Office Department is a business-opera-
tion department, comparable in many ways to the
Shipping Board. It is even more clearly a service-
rendering agency; and in connection with exclusion
from the mails it has regulatory functions closely
connected with freedom of expression. There might
well be opposition to entrusting such a vital service
to a completely independent bureaucracy. Its regu-
latory functions are, furthermore, more intimately
related to personal liberty than those of a body which
regulates public utilities. Perhaps an adequate
merit system on the English model, which would
retain at the very top a politically responsible chief,
but would have the rest of the staff permanent, is to
be preferred to the Norris plan. But if the country
desires to experiment with his plan, it should be
legally possible for Congress to adopt it.

It is unnecessary to consider each of these seven
departments in detail. If Congress desired to make
them independent, it might find it necessary to trans-
fer some of their functions to presidentially con-



INDEPENDENCE OF OTHER BOARDS 115

trolled departments. On the other hand, it might
see fit to transfer, say, certain engineering functions
of the War Department, on their technical side, to
an independent department. This will depend upon
future court decisions as to the exact boundary-line
between functions which may and those which may
not be freed from presidential supervision, as well,
of course, as upon current opinion as to the most
expedient allocation of functions.

The Interior Department is concerned with the
administration of the public domain, as well as with
questions like irrigation, reclamation, pensions, ete.
The objections listed above against an independent
Post-Office Department searcely apply. The Interior
Department is one which might with least objection
be made an independent establishment.

The same is true of the Department of Agrienl-
ture. That organization is concerned primarily with
technical research, and with the rendering of ser-
vices which do not involve fundamental problems
like those raised by the manner in which the postal
service is condueted. Its non-partisan character is
even now respected.®® It should be relatively easy
to make its head a permanent, independent official.

In legislating on such matters, Congress cannot,
of course, move faster than effective public opinion
is ready to go. It would have also, if it acted wisely,
to look at the problem as a whole as well as at its
geparate phases. Thus, if there were too many such

38 Ihid.
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independent establishments, it might be impossible
to tell how they were functioning. Extreme decen-
tralization would probably bring its own train of
evils® To repeat what has been said above, our
main thesis in this connection is that the Norris plan
ought to be a possible governmental arrangement.

Independence of Tenure and the Function of the
President as General Manager. Mr. W. F. Wil-
loughby, a leading student of public administration,
has emphasized the position of the President as
general manager of the government considered as
a business corporation® What is the relation of
his thesis to ours?

In this connection we must take note of Mr, Wil-
loughby’s important distinction between what he
calls the institutional activities of administrative
services and those which he terms funetional. It is
primarily for the former that he desires control by
the President. He says:

Analysis of the duties or working activities of an adminis-
trative service shows that they fall into two elearly distinguish-
able classes: those which the service has to perform in order
that it may exist and operate as an organization or inatitution,

and those that it must perform in order to accomplish the
enda for which it has been established and is being maintained,

3 This extreme decentralization worked badly in the several state
administrations, and led to the movement for state administrative
reorgenization, But the safeguards of independence of judgment were
lacking: independence of tenure, tradition of selecting expert heads,
ete.
408ee his Principles of Public Administration (Johns Hopkins
Press, 1929), chaps. III and IV,
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These two activitics may be distinguished as institutional
and functional. The institutional activities embrace such
work as maintenance, care, and operation of plant, the reeruit-
ment and management of personnel, the purchese, custody, and
disbursement of moneys, the keeping of accounts and the
preparation and rendition of reports, the handling of corre-
spondence and files, and other like matters. . . . .

«+ . . Functional activities are special and technical, and
are different for each kind of service., Institutional activities,
on the other hand, are similar if not identical in character for
all services . . . . it is desirable thai the methods of per-
forming these activities should be made uniform or standard-
ized throughout the government services as far as circum-
stances will permit. . . . . If this important phase of public
administration is to be properly handled, it becomes the duty
of the chief executive, in his capacity as general manager, to
take the action required to insure that this class of activities
is being properly performed. . . . . “

To this end Mr. Willoughby has proposed that
there be attached to the office of the Chief Executive
a bureau of general administration to aid him as the
general manager in his supervision of the institu-
tional activities of the several services. To quote
again his own words:

Representing as it does the agency through which the chief
executive is to perform his duties as general manager, it would
geem to be evident that this bureau of general administration
should be independent of all other administrative agencies
and attached directly to the office of chief exzecutive. ... .

All grant of powers in respect to the control of the adminis-
trative service should be made to the chief executive. The
bureau should be merely the executing agency of the chief

411bid., pp. 45-46.
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executive, the organ through which the latter exercises these
POWers. . . . .

Its functions should be solely those of keeping in touch
with the operating services, of securing the information needed
by the chief executive in order to insure that such services are
properly conducting their affairs, and of formulating and en-
{forcing on behalf of the chief executive general rules and regu-
lations requiring uniform or standard methods of pracedure
in ap far as such uniformity of procedure is desirable. . . . .

It is quite possible, however, to make use of this agency for
the performance of functions of control that are of a more
affirmative character. .. .. There has been a strong move-
ment in recent years to vest in some central agency the control,
if not the execution, of the more important activities of the
fivet [institutional] class, This has found expression in the
establishment of central accounting offices, central purchasing
agencies and the like. . . . . To the extent to which this policy
is adopted it would seem logical that the actual exercise of this
control or performance of institutional activities should be
entrusted to the bureau of general administration or fo special
agencies that should be subordinate divisions of that bureau.
The writer has, thus, recommended that in the case of the
national government, the control now exercised by the Public
Buildings Commission over the allotment of quarters to the
administrative serviees and by the Joint Committee on Print-
ing over publications to be issued by the services be trans-
ferred to the Bureau of the Budget, and that the General
Supply Committee, now 2 subordinate service of the Treasury
Department, be made a subordinate service of that buresu.
The adoption of this principle would seem to carry with it the
desirability of making the central personnel agency, the Civil
Service Commission, likewise a subordinate agency of the
burean of general administration. There are, however, special
reasons in this case which make it advisable that this should
not be done.*?

42 Thid., pp. 54-57.
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With this expert opinion thus in mind, we are now
prepared to ontline our answer to the question asked
at the beginning of this section:

First: Certain powers of the President as general
manager may be exercised without in any way con-
flicting with the independence of tenure of adminis-
trative agencies. These powers relate to the formu-
lation of policies of the President which he submits
to Congress for enactment into law. These policies
may, indeed, properly ralate to the functional as well
as the institutional activities of the services. In this
connection the chief presidential power is that of
budget-making. This is necessarily a work program
as well ag a financial program.*® The funds granted
a given department determine in large measure its
functional activities. But there can be no objection
to having the President explicitly recommend, as the
Constitution authorizes him to recommend,* mea-
sures which will define the functional activities of
any administrative service. The recommendatory
powers of the President are in no way inconsistent
with the independence of tenure of interstate com-
merce commissioners. They are distinct from ad-
ministrative supervision,

Secondly: The functional activities of administra-
tive tribunals, of special investigatory bodies like
the Tariff Commission, and of certain other agencies
like the General Accounting Office, should, and those

42 Willoughby, W. F., The National Budget System, pessim.
4 Article IT, see. 3.
9
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of some other agencies may, be made completely
independent of the President. To this end indepen-
dent tenure of their heads is desirable. It is the im-
portance of this that the opinion of the Chief Justice
in the Myers case completely fails to consider.*
Thirdly: In the work of administrative tribunals
and certain other agencies, the functional activities
are of predominant importance, and are distinet, in
general, from the institutional features of the re-
spective organs. The latter can for the most part be
sufficiently controlled by statute, with the President
coming into the picture mainly in order to recom-
mend legislative stipulation. If it proves expedient
to allow the President a degree of institutional con-
trol over these agencies in the interest of economy
and efficiency, it would seem that this might be main-
tained through the statutory requirement that an in-
dependent board purchase supplies through a central
agency, that it take quarters allotted to it by a bureau
of general administration, that it keep accounts as
prescribed by presidential rules and regulations, and
that it conform in certain other ways with the regn-
lations which the general manager may make relative
to uniform institutional activities of all administra-
tive agencies.*® Enforcement of these requirements
could in large part be effected by requiring the
Comptroller General to refuse to sign warrants for
appropriations unless the requirements were con-

45 See this chapter and Chap. II abave.
48 Cf, the quotation from Mr. Willoughby given above.
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formed with. The President need not have power
fo remove.

Fourthly: In the work of certain administrative
agencies, such ag the Post-Office Department, the
institutional side is especially important, and is in-
extricably interwoven with the functional side. Effi-
cient administration and effective performance of
funetion are not separable. This suggests the need
for a more detailed, more direct, and more directly
enforceable supervision of the administrative or in-
stitutional activities of the whole classified service
than in the case of administrative tribunals. Hence
the question of making independent those agencies
whose function is to operate a business is con-
ditioned upon whether it is decided that this direct
supervision is to be entrusted to the President or to
an expert and irremovable department head. In the
latter case only will there be a possible departure
from the spirit of Mr. Willoughby’s eonclusions.*”
And even then, the rules and regulations which the
last paragraph held to be consistent with indepen-
dence of tenure could be made to apply.

Fifthly: With reference to agencies whose func-
tional activities are, as a matter of policy, subjected
to presidential supervision, there is no question but
what their institutional activities ought also to be
under his control. This control of hoth sorts of

47 The choice here suggested is not one upon which we intend to
be dogmatic. Our sole purpose is to insist that Congress should be
able to choose either method as occasion demands.
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activity will be his in connection with those depart-
ments whose principal officers must, under the Con-
stitution, be removable by him, as well as with those
whose functional activities Congress is not yet pre-
pared to try to remove from the ‘* political *’ arena.
Sixthly: It is to be noted that Mr. Willoughby
does not advocate, but rather opposes, making the
Civil Serviee Commission a subordinate branch of his
proposed bureau of general administration.** That
Commission ought clearly to be independent of the
Executive, for the reason that its very purpose is
to seek to place the appointment and tenure of
classified officers upon a basis of merit, rather than
of partisan politics through presidential appoint-
ments and removals under the ¢ spoils system.”
The Civil Service. We may safely assume that it
is desirable to have the staff members of every ad-
ministrative service in the government completely
under the merit system in regard to appointment,
discipline, promotion, demotion, suspension and re-
moval.® Qur present concern is with removal.
Under the theory of removal set forth in the Myers
opinion, as Dr. Albert Langeluttiz has pointed
out,® Congress may give the members of the classi-

48 See the quotation from this author, given above, as well as the
part of s Principles of Public Administration which deals with per-
sonnel problerms,

4 This is so generally accepted by students of public administra-
tion that it is here merely assumed, at least as a working hypathesis.

50 Ci. his artiele on " The Legal Status of the Comptroller-General
of the United States” in Ilinois Law Review, XXIII, 556, at pp.
580, 590.
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fied services independence of tenure by vesting their
appointment in the heads of departments or in the
courts.” For all such officers are ‘‘ inferior ** ; and
if Congress vests the appointment of inferior officers
in the heads of departments, it may regulate their
removal, Dr. Corwin holds otherwise. He insists
that the ¢ logie ** of the Myers opinion would still
leave an additional power of removal in the Presi-
dent as ‘¢ the Executive.”” * But this seems neither
to be what the Chief Justice said in his opinion, nor
a necessary conclusion from his premises. For the
Chief Justice found the President vested with ¢¢ the
execntive power *’ except as otherwise inferrible
from the text; and, from the power of Congress to
vest the appointment of inferior officers elsewhere
than in the President, he inferred a power to regulate
their tenure.

However, the Myers opinion maintained that Con-
gress secures this power only if and when it actually
vests the appointment of such inferior officers in the
department heads. The fact that Congress may so
do gives it no power over removals so long as it
leaves the appointment in the President and Senate,

51 The main officers now appainted by the courts of law are at-
tachés of the courts. It would not be advisable to burden the courts
with the problem of resisting pressure for political appointments,
unless constitutional mores in this respect should eurb this pressure.
Furthermore, would it be proper to have the Supreme Court appoint
the members of the Interstate Commerce Commission—a body that
in many respects resembles a “ trial court ” and from which cases are
appesaled to the Supreme Court?

2 8ee his President’s Removal Power, p. 7.
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or even, so the Chief Justice hinted, if it vests the
appointment in the President alone.

The problem of the civil service and the freedom
from the spoils system of its members is thus,
under the Myers opinion,® given a satisfactory
solution, except for cases where Congress might not
desire to take appointment from the President, but
might still desire to restriet removals. Thus, let us
suppose Congress desired to adopt the British
gystem, whereby, leaving out of account the one or
two ‘‘ amateurs '’ at the top, the permanent staff
is a completely organized hierarchical umit, pro-
fessionalized from the mere clerks to the permanent
undersecretary.” The legislature might decide to
leave the appointment of the permanent under-
secretary to the President and Senate, or vest it in
the President alone. Under the Myers opinion, Con-
gress could not in the former case, nor probably
in the latter, regulate the power of removal.

However, it would probably inject into the selec-
tion partisan and local politics if the Senate were
allowed a voice in the appointment of a permanent
undersecretary. The desirable choice would prob-
ably be between appointment by the President alone

83 ]n Part III, the Myers opinion will be summarized in detail,
and an attempt made to show that its premises are broader than
was required by the facts of the case in hand, Hence, under a strict
application of the doctrine of stare decisis, the opinion is in large
part dicta, and will, for that reason, be distinguished from the deci-
sion in the case. Whenever we shall refer to the Myers opinion,
this distinction should be kept in mind by the reader.

%4 See reference in note 36 above.
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and appointment by the ** political '* officer at the
top of the hierarchy. The latter presumably being
responsible to the President, there is little differ-
ence between the two methods as such. This being
80, the fact that Congress might not be able to re-
strict the President’s power to remove officers ap-
pointed by him alone would not matter much, if any.
For it could obtain power to control removal simply
by vesting appointment in the department head
alone.

The fact that in such cases Congress might so
easily avoid the consequences of the reasoning em-
phasized in the Myers opinion is probably what led
Professor Corwin to say that the ‘‘ logic ** of the
case allowed the President to step in and remove
appointees of department heads regardless of con-
gressional restrictions upon removals by such heads
themselves, But one solution is, in practice, as ab-
surd as the other. The Court claimed that Congress
could get control over tenure merely by the ex-
pedient of vesting appointment in the President’s
‘¢ alter ego.”” Professor Corwin seems to claim that
the President can nullify the congressional eontrol
thus established by himself removing for political
purposes.

But accepting for the moment the conclusions of
the Myers opinion—that is, what the Court said—
we see that it does not really prevent Congress
from freeing the permanent staff of a department
from the spoils system, so far, at least, as removals
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are concerned. It leaves a satisfactory loophole
whereby Congress can restrict the removal of such
officers for political purposes.

Our objection to the Myers reasoning, on grounds
of expediency, rests upon other consequences, out-
lined above or to be outlined in succeeding para-
graphs, Thus, for example, if Congress desired in
some departments to abolish the political chief, and
have at the top a permanent secretary, difficulties
would ensue. For there would be no departmental
superior in whom appointment of the latter could
be vested. And Congress could not vest the ap-
pointment of permanent heads of this sort in the
courts. If it could do so, this would be a method
of very dubious expediency.” Hence under the
Myers opinion, Congress could not in such cases
control removals, unless the Court acceded to the
conclusion that, by removing the Senate’s check upon
" removals of the President—that is, by increasing
his power over appointments—Congress could de-
crease his power over removals! If the Court is fo
take this position, why could it not take the more
tenable position that, by giving Congress control
over the appointment of all inferior officers, the
Constitution gives it control over their removal even
where Congress does not actually take their appoint-
ment from the President? The Myers opinion ar-
bitrarily rejects this position.

% For the reason that it might tend to draw the judiciary into
politics. No chances should be taken along this line,
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It is something, indeed, to have the broad de-
ductions of the Court leave a loophole for the con-
trol of removal of the rank and file of the civil
service. Yet the opinion in this case is so inex-
pedient on other important counts as to justify its
repudiation.

Administrative and Territorial ““ Courts.”’ Axn-
other problem of tenure may he illustrated by ref-
erence to the recent case of ex parte Bakelite
Corporation.®

The Bakelite Corporation had filed with the Tariff
Commission a sworn complaint charging against
certain parties unfair methods and acts in the im-
portation and subsequent sale of certain articles,
and alleging a resulting injury to its domestic busi-
ness of manufacturing and selling similar articles.
The Tariff Commission had entertained the com-
plaint under sec. 316 of the Tariff Act of 1922;
had made findings sustaining the charges; and had
recommended that the articles to which the unfair
practices related be excluded from entry. Where-
upon, the importers had, under the same section,
appealed to the Court of Customs Appeals, The
Bakelite Corporation had challenged the latter
Court’s jurisdiction on constitutional grounds; but
the Court had upheld its jurisdiction and announced
its purpose to entertain the appeal. Thereupon, the
Bakelite Corporation had presented to the Supreme
Court its petition for a writ of prohibition to the

80279 U. 8. 438,
5742 Stat. at L. 858.
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Court of Customs Appeals. The grounds of the
petition, as stated by the Supreme Court were:

1. That the court of customs appeals is an inferior court
created by Congress under § 1 of article 3 of the Constitution,
and as such it can have no jurisdiction of any proceeding
which is not a case or controversy within the meaning of
§2 of the same article.

2. That the proceeding presented by the appeal from the
Teriff Commiesion is not a case or controversy in the sense
of that section, but is merely an advisory proceeding in sid
of execntive action.

In denying the petition for the writ, Mr. Justice
Van Devanter, speaking for the whole Court, de-
clared that the Court of Customs Appeals was not
a ** constitutional ** court which could only decide
a ‘““ case’” or *‘ controversy.” He held it to be a
*“ legislative ’’ court, that is, one established not
under Article ITI, Section 1, of the Constitution, but
under other powers of Congress. Its jurisdiction,
therefore, was not confined to the classes of ‘¢ cases
and ‘¢ controversies,”’ involving final judgments,
listed in Article IT. It might be, and had been given
authority to issue  advisory "’ as well as * bind-
ing” judgments—to determine matters which
might be and at times had been left to executive
officers. In this way the court upset the contention
of the Bakelite Corporation that the Court of Cus-
toms Appeals is a constitutional court which eould
not be given the jurisdiction it had claimed under
the statute,



INDEPENDENCE OF OTHER BOARDS 129

Among the existing * courts "’ which are thus
“ legislative *’ courts and are not created under
Article III, the Court listed:

1, Territorial courts.

9. The courts of the Distriet of Columbia,

3. The United States Court for China.

4, Consular courts.

5. The Court of Claims.

6. The Court of Private Land Claims,

7. The Choctaw and Chickasaw Citizenship Court.

8. The Customs Court.

9. The Court of Customs Appeal.®®

Senator Norris’ recently proposed  United States
court of administrative justice ’’ would doubtless
come in the same category.”

88 3ce Willoughby on the Constitution (2d ed., 1929), II, § 801.
Cf. Brown, George Stewart, “ Judicial Review in Customs Taxation,”
in Forum, July, 1018.

8 See Congressional Record, 70th Cong., 2d sess, vol. 70, pt. I,
pp. 1030-1033. In introducing a bill to create “the United States
court of administrative justice,” Semator Norris said: “ The pro-
posal which I have brought forward in the bill is to create a United
States eourt of administrative justice and to transfer to that court
the five judges of the Court of Claims and the five judges of the
Court of Customs Appeals. The bill proposes to give this Govern-
ment court exclusive jurisdiction over all suits against the United
States, together with the jurisdiction now exercised by the Supreme
Court of the Distriet of Columbia to grant writs of mandamus and
bills of injunction against officers and employees of the United
States, . . .. The bill proposes to ebolish the procedure of suits
against collectors of internal revenue.” He proposed that the court
should sit in divisions of 3, except in matters of rehearing, when 9
must sit. Divisions are to hold sessions in any part of the country
where business demands. “The bill adds nothing to nor does it
subtract from the substantive law of claims against the United
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With reference to claims, the opinion in the Bake-
lite case declared that Congress may determine
these itself, or delegate authority to do so to execu-
tive officers or to a ** legislative !’ court.

With reference to the status of a given court as
‘¢ eonstitutional ** or ¢ legislative,’”’ the opinion
further said that this is not determined by the in-
tent of Congress freely exercised, but ** the true test
lies in the power under which the court was created
and in the jurisdiction conferred.”’

With reference to the tenure of judges of ¢ legis-
lative courts,’’ the opinion said:

A feature much stressed is the absence of any provision
respecting the tenure of the judges. . ... 8 Nor has there
been any settled practice on the part of Congress which gives
special significance to the absence or presence of a provision
respecting the tenure of judges. This may be illustrated by
two citations. The same Congress that created the Conrt of
Customs Appeals made provision for five additional circuit
judges and declared that they should hold their offices during
good behavior, and yet the status of the judges was the same
a8 it would have been had that declaration been omitted. In
creating courts of some of the territories Congress failed to

States.” The court would thus have, infer alia, jurisdiction now pos-
sessed by the Court of Claims, the Court of Customs Appeals, the
Board of Tax Appeals, and the United States district courts in so
far as suits against the United States are concerned. There are other
interesting points in the plan and in Senator Norrie® argument in
favor thereof.

80 The Court then proceeded to say that the factor that distin-
guishes “ legislative” from “ constitutional ” courts i8 not the intent
of Congress that a given court shall be one or the other, as indi-
cated by statutory references to tenure, but the nature of the juris-
diction conferred and the power under which such jurisdiction was
conferred,
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include a provision fixing the tenure of the judges; but the
courts became legislative courts just as if such & provision had
been included.

The point with which we are here concerned is
whether—sgince the judges of ¢ legislative courts ™’
do not hold office during good behavior as of con-
gtitutional right *»—they hold office subject to the
arbitrary and illimitable power of removal of
‘¢ gxecutive ”* officers which the Myers opinion
geeks to give the President; or whether their tenure
is subject to congressional control; and, if the latter,
whether their tenure in the absence of statutory pro-
vision is during good behavior or at the pleasure of
the President.

At the outset, it is worth while to point out that
tenure ‘‘ during good behavior ”’ is not defined in
the Constitution, and has never been defined by the
Supreme Court. Professor W. W. Willoughby says:

Although it has been true that Federal judges have been
held removable only by impeachment, the Constitution does
not say that this is the only way in which they may constitu-
tionally be removed. The only express provision is that they
ghall hold office during good behavier, and this is provided
for with regard to the members of the Customs Court.*

Thus if it should have been held that these judges
hold during good behavior as of constitutional right,

80" See American Insurance Co. v. Canter (1 Peters 611); MoeAllis-
ter v. United States (141 U. 8, 188); Wingard v. United States (141
U. 8. 201). Presumably, the dicta of these cases, together with early
practice, establish the point. The opinion in the Canter case was

written by Chief Justice Marshall in 1828,
81 Willoughby, op. cit,, II, 1261.
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then the question might have arisen whether the
act of Congress relative to the United States Cus-
toms Court is valid, This act ** provides a court of
nine members appointed by President and Senate,
and holding office during good behavior, but remov-
able, after due hearing, by the President for neglect
of duty, malfeasance in office, or inefficiency. Is this
all that is required by tenure ‘‘ during good be-
havior ' as that term is used in Article III? All we
need say here is that it is generally assumed, and
is certainly to be hoped, that it is not.

But since such ‘‘ courts ’’ are not created under
Article III, it was early conceded that their judges
have no constitutional claim to tenure during good
behavior, however that term be defined.

At once, however, the validity of the above-men-
tioned statute is called into question from another
angle. Are these courts ‘‘ legislative *’ in the sense
merely that they are created by the national legisla-
ture under its own powers, and not to exercise the
jurisdiction described in Article III; but ‘¢ execu-
tive ”” in the sense that they come within the claim
of the Myers opinion that the President has an
illimitable power to remove at pleasure all “‘execu-
tive !* officers appointed by him with the Senate’s
consent? Or are they also ** legislative *’ in some
sense which makes it possible for Congress to
regulate the tenure of their judges.

62 42 Stat. at L. 858, at p. 972,
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In the latter event, it is probable that the Presi-
dent may remove these ‘‘ judges '’ at pleasure, in
the ahsence of congressional provision.*®

Since they are not by the Constitution guarantesd
tenure during good behavior, the question whether
Congress may prescribe their tenure turns out to
be whether Congress may guarantee them indepen-
dence of tenure, or whether they are necessarily
subject to an arbitrary removal power.

The inadvisability of giving members of courts
handling claims and tax questions this dependent
status would seem to need no argument. The matter
of claims is, to be sure, tied up with the whole doc-
trine of the suability of the state only with its own
consent.® But that doctrine is now admittedly
barbaric.

‘We need only turn to the French droit adminis-
tratif, which gives the citizen adequate remedies
against his government in a court which in practice
is independent in its tenure,® to see how barbarie
our theory is. So long as the citizen is unable to
sue his government without its legislature’s con-
sent, that legislature should at least be able to es-
tablish for such suits a court as independent as the

8 Thig is universally admitted to be the method of removal which
applies to “ cxecutive " officers in the absence of congressional pro-
vigion. See Part III, below.

44 8eg, for example, Watkins, The State as ¢ Party Liligant (Johns
Hopkins University Press, 1927).

e Cf, Carner, “ French Administrative Law,” in Yale Lew Jowr-
nal, April, 1924; and Duguit, “ The French Administrative Courts,”
in Political Science Quarterly, September, 1814,



134 TENURE OF OFFICE UNDER THE CONSTITUTION

French Conseil d’Etat.®® This part of our argument
refers to courts like the Court of Claims, the Court
of Private Land Claims, the Customs Court, the
Court of Customs Appeals, and Senator Norris’
proposed consolidated administrative court.

There are others of these ‘° legislative ” courts
which fall in a different category, but one which
implies even more clearly independence of tenure.
The courts of the territories and of the Distriet
of Columbia, as well as the consular courts and the
United States Court for China, all of them hear
causes to which private citizens are the parties
plaintiff and defendant. The political principle is
here the same as it is for the courts established under
Article TII. And that principle is in no wise
weakened by the drawing of constitutional
distinetions.

To support our claim with reference to both types
of *“legislative ’ courts, we need only quote Dr.
Frank J. Goodnow:

One of the fundamental principles of constitutional govern-
ment, a8 seen in the law of modern European states, is:

First. The existence of judicial bodies independent in
tenure of the executive ; which shall,

Second. Apply the law regulating the relations of individ-
uels with one another—ausually called the private law—hy
deciding cases brought before them; and,

Third. Shall apply in the same manner the law regulating
the relations between officers of the government and private
individuals—usually called public or administrative law.

6 Sait, Government and Politics of France, p. 388. This indepen-
dence is based upon constitutional mores. See Part II, below.
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Whether s formal distinction is made between the private
and the administrative law, and whether these two functions
are discharged by the same courts, are matters of compara-
tively lLittle importance. The important thing is that the
courts which have these powers shall be independent of the
executive. Without such independence it may be said that con-
stitutional government is impossible.*”

The Myers opinion might be held not to apply to
territorial and consular courts, on the theory that
Congress has complete control over the governmen-
tal organization of territories.”® In prescribing such
organization, it is not bound by the maxim delegata
potestas nown postest delegari.®® Perhaps it is not
bound to place the appointment of territorial officials
in the President. Perhaps also it can regulate tenure
in the territories,

The status of judges of courts dealing with con-
tractual and tax claims against the government
seems more doubtful. If we are here dealing with
‘¢ axecutive !’ officers, then the Myers doctrine would
seem to place their tenure at the mercy of an illimit-
able presidential power of removal. The President
could not ‘¢ properly »’ dictate or revise their de-

87 Principles of Constilutional Gover t, pp. 243-244. Quoted
in Brown, George Stewart, article cited above in note 8.

88 See Willoughby on the Constitution (2d ed,, 1929), I, 446-447.
Ci. pp. 502-506.

@9 In United States v. Heinszen (206 U. 8. 370), the Court said that
Congress, in dealing with the Philippine Islends, may delegate legis-
lative authority to such agencies as it may select. See Hart, Ordi-
nance Making Powers of the President, p. 128, note 34,

10
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cisions, but he could remove them for having ren-
dered a decision of which he disapproved.”

This result could be evaded, if such ‘¢ judges
were held to be ‘* inferior ’’ officers, and if Congress
were willing to vest their appointment in heads of
departments or those courts of law established under
Article ITT. The guestion whether Congress could
gain control of tenure by vesting the appointment
of inferior officers in the President alone was left
in doubt by the opinion in the Myers case. It might
be quite appropriate for Congress to vest this sort
of appointments in the Supreme Court,”™ and then
it could guarantee permanence of tenure,

QOur discussion has involved several if’s. The
future status of these courts depends upon future
decisions. The Supreme Court might place them in
a special category, as some writers have urged it
should place the General Accounting Office.”” But
the reasoning by which it would have to do this
could probably be extended to include adminis-
trative tribunals like the Interstate Commerce Com-
mission.” Such an extension of this reasoning
would really be a repudiation of the broad premises
of the Myers opinion. It would narrow the scope

70 That is, according to the opinion in the Myers case. See below,
chaps. V and VIL.

71 Ag Dr, Albert Langeluttig suggests in conneetion with the Comp-
troller General. See his article cited above in note 50.

2 8ee seetion below, this chapter, on “ The General Accounting
Office.”

3Tt might be held that Congress may, under its financial powers,

set up an independent agency to secure their effective execution.
But it might also be held that Congress may, under its postal power
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of the Myers decision to the point where it would
approximate the theory of the removal power to be
set forth in Part IIL

At any rate, it is highly desirable that all ‘* legis-
lative ** courts be made independent of the executive.
And in Part III we shall develop a theory of re-
movals which will allow Congress to protect them,
as well as other organs of government, in such
independence.

The General Accounting Office. It is an accepted
principle of public administration that the anditing
of accounts should be placed in an organ which is
independent of the executive.’* Sinee the function
of the General Accounting Office, as established by
the Budget and Accounting Act of 1921,” is to act
as a check upon the spending departments, it is
clear that the purpose of the office can be effectively
realized only if the Comptroller General and the
Assistant Comptroller General who head it may
be made independent of these departments and of
the President who controls them. The Office is an
ageney of Congress to see that appropriations are
gpent in aceordance with the law, and to suggest
means of improving the efficiency with which the
money voted by Congress is spent. It is meant

or its commeree power, set up independent agencies to execute them.
It is & question of the relative weight given to these several possi-
ble inferences. We shall in Part III give full weight to all of them
in terms of a general principle.

74 This is so generally accepted by students of public administra~
tion that it is here taken as a working hypothesis.

75 42 Stat. at L. 20.
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to be a watch-dog of the treasury set up by Congress
as a check upon the executive. Mr. W. F. Wil-
loughby, Director of the Institute for Government
Research, and a leading authority on public ad-
ministration, says:

Undoubtedly the most important feature of this act was,
not the consolidation of the powers and duties of the seven
officers that have been mentioned ’ in a single Comptroller
General of the United States, or the enlargement of the
functions of that officer, but the provision that the service
to be directed by him, the General Accounting Office, should
be independent of the executive departments and directly
responsible to Congress for the manner in which it performed
its duties. This provision represents a revolution in respect
to the system that had theretofore prevailed since the organi-
zation of the government for the settlement and adjusting of
the financial accounts of the government.™

And again he writes:

In our consideration of the legal status of the General
Accounting Office it has been pointed out that the prime pur-
pose of Congress in creating this office was to strengthen
congressional control over the administration in respect to the
collection and disbursement of funds. . . . . ™

In another place he declares:

The function of supervision and control is, thus, one be-
longing to the legislative branch. . . . . ™

76 That is, the former Comptroller of the Treasury and the six
Auditors for the departments.

7 The Legal Status and Functions of the General Accounling
Office of the National Government (The Johns Hopkins Press,
1927), ». 1.

78 Ibid,, p. 17.

7 Principles of Public Administration, p. 434.
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Just as the chief executive has need of a bureau of general
administration through which he can perform his duties of
general manager, so the legislature has need of & similar agency
through which it can meet its administrative responsibilities.
The office of auditor provides such an agency. That it may
perform this function, is one of the strongest reasons why it
should be attached to the legislative branch, or be at least
completely independent of the executive. . . . . 8o

In creating the independent General Accounting Office, Con-
gress entrusted to it, not only all the powers formerly possessed
by the Comptroller of the Treasury and the six auditors for the
departments, but also conferred upon it broad powers and
duties of acting as the agency to enquire into the manner in
which the administrative services were conducting their
affairs and of recommending action that should be taken to
jimprove administrative conditions.®

Congress sought, in the Budget and Accounting
Act, to give this desirable independence of tenure
by the following provisions:

Sec. 303. Except as hereinafter provided in this section,
the Comptroller General and the Assistant Comptroller Gen-
eral shell hold office for fifteen years. The Comptroller Gen-
eral shall not be eligible for reappointment., The Comp-
troller General or the Assistant Comptroller General mey be
removed at any time by joint resolution of Congress after
notice and hearing, when, in the judgment of Congress, the
Comptroller General or Assistant Comptroller General has
become permanently incapacitated or has been inefficient, or
guilty of neglect of duty, or of malfeasance in office, or of any
felony or conduct involving moral turpitude, and for mo

80 Thid,, p. 647.
81 Thid.
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other cause and in no other manner except by impeach-
ment. .. .. &2

However interpreted, the Myers decision prob-
ably renders this provision for removal by Congress
unconstitutional, unless the Supreme Court sees fit
to make a special exception of this agency.®

That it should do so has been urged by Mr. W. F.
Willoughby.* His argument is that the General
Accounting Office is peculiarly a ¢ legislative "'
agency, not an ‘‘ executive ”’ agency. In justifica-
tion of this argument, he cites the constitutional
powers of Congress relating to finance which may
be interpreted to authorize Congress to set up such
an agency of its own to see that its financial enact-
ments are properly executed.

In Part ITI we shall show that there are many
other administrative agencies which, while ‘* execu-
tive *” in the sense that they perform ¢ executive "’
functions and may be supervised, therefore, if at
all, only by executive officers, are agencies through
which Congress seeks to make effective its legisla-
tive powers; and hence that Congress may regulate
their tenure. It will, therefore, be unnecessary to
determine whether the General Accounting Office is
more “ peculiarly *’ a ** legislative "’ agency than
they.®® For acceptance of our theory will involve

82 42 Stat. at L. 20,

8 For explanation of this statement see below, Part III, chap. V
on "“ The Myers Decision v. the Myers Opinion.”

84 Op, cit. in note 77, chap. L.

8 Whether this view is taken depends upon the results of & process
of “reflective thinking,” in which different persons might give dif-
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acceptance of the power of Congress, not to partici-
pate in the removal of any of them, but to govern
by statute the conditions of tenure of all of them.
On our theory, then, Congress, while it may not be
able to take to itself the power to remove the Comp-
troller (eneral, may nevertheless guarantee him
tenure during good behavior.

Even under the Myers opinion, of course, Con-
gress may regulate his tenure on two conditions:
(1) that he be held to be an ** inferior ** officer; (2)
that Congress be willing to vest his appointment in
(say) the Supreme Court. Even if every officer
who appoints other officers is ** superior,’” * then
the Comptroller General could probably still be
classed as an ** inferior ”’ officer, since he apparently
appoints ‘ employees '’ rather than ‘¢ officers.”” #
Under the theory of removals to the elaboration of
which we shall now turn, all such doubts as this
are brushed aside, and the way left open for the
guarantee by Congress of independence of tenure
to all officers of two sorts:

ferent weights to different factors. It should be stated that Mr.
W. F. Willoughby recognizes that the same principle which he applies
to the General Accounting Office may be applicable to other agencies.

88 8e¢ below, this chapter, section on “Inferjor and Superior
Officers.”

87 See 42 Stat. at L. 20, at sec. 311. The Secretary of the Interstate
Commerce Commission is apparently also an employee, since he is
referred to in connection with other employees: 25 Stat. at L. 861.
Apparently appointment by others than the President, the courts,
or department heads (however defined) makes appointees “em-
ployees.” See United States v. Germaine (88 U. 8. 508).
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(1) Those whom we have shown in this chapter
and the last to require independence for the proper
exercise of their functions, This category includes
members of administrative tribunals, of certain
types of investigatory commissions, the classified
gervices of the several departments, the ¢ judges "
of administrative and territorial ‘ courts,” the
Comptroller General, and the Assistant Comptroller
Greneral.

(2) Those for the independence of whom a plau-
sible but less conclusive argument may be made on
grounds of public policy, but whom Congress may
make independent without infringing upon the
special prerogatives of the President, and whom it
should be able, in the exercise of its legislative dis-
eretion, to make independent of the President. These
include bodies like the Shipping Board, and the
heads of seven of the ten executive departments.

Inferior and Superior Officers. Under the Myers
opinion, Congress may in no way restrain the ar-
bitrary power of the President to remove at
pleasure all superior officers. It may, however, by
vesting the appointment of ¢ inferior ** officers in
the department heads or courts, contro} by statute
the conditions of their tenure. Under our theory,
this distinetion is irrelevant. But, if the Myers
opinion becomes law, it will be necessary to draw
the line between these two types of officers, In a
dictum, the Court once said that superior officers
are only those specially mentioned in the Constitu-



INDEPENDENCE OF OTHER BOARDS 143

tion.*® This includes ambassadors, other publie
ministers, consuls, judges of the Supreme Court,
and heads of departments.® The latter are casually
referred to in two clauses of the Constitution, and
may be further inferred to be superior from the fact
that Congress may vest in them the appointment of
‘ inferior »* officers.”” However, the members of
federal administrative boards who choose employees
rather than officers ®* do not on that account have
to be construed as, collectively, ‘‘ heads of depart-
ments ’’ for the purposes of such appointing power.

If a realistic view be taken of the distinction, then
certainly these hoards are composed of superior
officers ; and the Comptroller General is alsg in fact
a guperior officer,

If such officers are not so regarded, then the Myers
opinion leaves a loophole for narrowing the prac-
tical eonsequences of its deductions as to the Presi-
dent’s absolute power to remove officers appointed
by him. But it does this only in case Congress is
willing to vest the appointment of members of (say)
the Interstate Commerce Commission in department

88 United States v. Germaine (89 U. 8. 508). The Court refused to
consider the Commissioner of Pensions a “ head of department” for
appointing purposes. It declared that a bureau chief would not be
so regarded, either. It referred to “inferior” officers as those “in-
ferior to those specially mentioned.” This was a criminal case,

88 Article II, sec. 2.

90 Article II, see. 2. The expressions are, in one place, " heads of
departments,” and in the other, “ the principal officer in each of the
Executive Depariments.”

91 Rogers, The American Senate, p. 41, note 14,

92 8ee note 87 above,
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heads or in the courts. This neither Congress nor
the country is apt to relish. Hence, we are still left
in a predicament with reference to officers actually
superior in the sense of being of major importance
but perhaps technically to be called inferior by a
Court that may be seeking a means of narrowing
the application of the Myers case,

This predicament could be partially overcome, if
the Court held that Congress could regulate the
tenure of those inferior officers whose appointment it
vested in the President alone. The Myers opinion
left this issue in doubt, but the Chief Justice strongly
hinted that, in his view, this could not be done. Even
if it could, and even if it were advisable for the Presi-
dent alone to appoint quasi-judicial officers, it may
be doubted whether in practice the Senate would he
willing to give up so large a part of its check upon
appointments.

At the very best, then, the Myers opinion would
not allow Congress sufficient leeway, For there is
a high degree of probability that the Court wonld
consider department heads non-inferior officers. And
this would make impossible any genunine application
of the Norris plan for making the Postmaster
General independent of the President. And even if
certain important officers were styled ¢ inferior *’
in a technical sense, their tenure could be regulated
only if and when Congress agreed to scatter respon-
sibility for their appointment among department
heads, or to impose a politically dynamie power of
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appointment upon the courts” or to release the
President from the senatorial check upon his selec-
tions, In the latter case, Congress might not gain
any authority by abandoning the senatorial check.

It seems fair, therefore, to deny the expediency
of the loophole left by the Myers opinion for con-
gressional control of tenure. Its expediency is de-
pendent, at best, upon several important but doubt-
ful questions being decided in particular ways. And
even then, it would not be likely to prove practicable
because of the probable unwillingness of the Senate,
in the ease of important officers, to pay the pound
of flesh which the Court exacts as the price for
congressional control over tenure,

For these reasons we shall seek in Parg III {o
elaborate a clear-cut theory of tenure under the Con-
stitution which will avoid all these quibbles into
which the Myers opinion has, for the moment, drawn
us. But we must first, in Part I, compare the rel-
ative expediency of legal versus customary re-
gtraints upon the President’s power of removal.

98 The appointment of the * judges” of “legislative courts” might
with reasonsble safety be left to the Supreme Court; also the ap-
pointment of the Comptroller General and the Assistant Comptroller
General. Not s0, under present conditions, the members of the Tariff
Commission and verious other agencies which Congress might desire
to make independent, but which deal with subjects which are as yet
the “foatball” of politics in one way or another.
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CHAPTER IV

LEcar Versus CusToMaRY SAFEGUARDS OF
INDEPENDENCE

EXTRA-LEGAL RESTRAINTS UPON THE POWER OF REMOVAL
VERBUS LEGAL LIMITATIONS THEREOF

Granted that independence of tenure is desirable,
we find that there are two ways in which it may be
obtained: (1) Legal limitations, imposed by Con-
gress and sanctioned by the courts, upon the Presi-
dent’s power of removal. This includes prohibition
of removals, which would mean tenure indefinitely
or for a fixed term, subject only to impeachment pro-
ceedings. (2) Extra-legal restraints upon a constitu-
tionally absolute power of removal at pleasure, snch
restraints taking the form of constitutional mores,
practices, standards, customs, conventions, or how-
ever one chooses to designate an habitual attitude
toward the sitnation on the part of Presidents and
of the ¢ public,’’ or at least the ** effective public.”’*

It is of course clear that legal restraints not sanc-
tioned by habits of political behavior are easily
evaded, nullified, and reduced fo ‘‘ paper ’’ or
‘¢ {heoretical *’ checks. This is but to say that legal
forms are ineffective in so far as they are contrary
to dominant practice. However, it is also true that,
sinee people brought up under a régime of law are

1 Cf. Lawell, Public Opinion and Popular Government, pp. 12-15.
149
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conditioned * to a certain reverence for legal pre-
seriptions, legal rules influence practice, as well as
vice versa. The existence of a legal limitation may
help form a custom or practice; and, other things be-
ing equal, it is safer in important matters to provide
by law for the desired end, at least where that end
is reasonably attainable and where it does not
run entirely counter to the firmly engrained habits
of a people.

In making this two-fold classification, then, it be-
comes clear that we do not imply that legal restraints
and governmental practices bear no relation to each
other. All that our distinction presents are the alter-
natives of preseribing legal limifations and of omit-
ting them and trusting solely to extra-legal re-
straints. In this connection our main thesis is that
Congress should have the power in its discretion
to prescribe legal limitations upon the removal
power.

SUFFICIENCY OF EXTRA-LEGAL RESTRAINTS IS CONCEIVABLE

It is, of course, quite conceivable that there should
be developed extra-legal restraints of such a bind-
ing foree as to suffice. Constitutional practice has
wrought fully as great modifications of formal con-
stitutions and laws as this. If independence of tenure
is demanded by * public opinion,” it will come, It is
a question of constitutional mores, of accepted stand-

2 Cf. Watson, Behaviorism. The reader may accept this applica-

tion of the idea of the “conditioned reflex” without accepting Mr.
John B. Watson's psychology in toto.
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ards of action.? We have many analogous instances
of self-restraint in the exercise of legally permis-
sible diseretion scattered throughout the history of
modern constitutional government. A few of these
may be briefly called to mind. The Senate has
usually confirmed major presidential appointments,
especially those to cabinet posts, The French execu-
tive has not arbitrarily removed a ¢ judicial '’ mem-
ber of the Conseil d’Etat since 1879.4 The Executive
Orders by which Presidents have added to the classi-
fied services may be regarded as self-denying or-
dinances. Bureau chiefs in several of the depart-
ments in Washington have a practical stability of
tenure.’ Even with the question of their power un-
settled, Presidents have respected the intent of Con-
gress by not overtly interfering with the Interstate
Commerce Commission. And Professor Robson as-
sures us that, in England, political interference with
quasi-judicial functions is a ** bogey ’’ even where
such functions are committed to the ordinary ad-
ministrative departments.® This latter point might,
to be sure, be read as an argument against the neces-
sity for legal independence of tenure; but that would

3 This cannot, however, be secured by merely wishing for it. Legal
prescription is the most direct means of hastening the desired result.
Legislation which is somewhat in advance of current practice may
have an educational effect, though if too mueh in advance of practice,
it may cause a reaction in the opposite direction.

4 Bait, Government and Politice of France, p. 388.

5 See Macmahon, “ Bureau Chiefs in the National Administration
of the United States,” in American Political Science Review, August
and November, 1926,

80p. cit., pp. 282-288. See, however, the warning contained in
Hewart, The New Despotism.

11
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be to assume that conditions in America and in
England are substantially alike. Of this we shall
presently speak.

Our examples of restraint in the exercise of legally
permissible discretion are taken at random. There
are several, however, which are directly in point
with reference to the removal power; notably, the
practically independent position of the Conseil
d’Etat, the stability of some federal bureau chiefs,
and the lack of partisan interference with quasi-
judicial functions handled in England by the
ordinary departments.

THE QUESTION OF THE SUFFICIENCY OF RELIANCE UPON
CUSTOM UNDER EXISTING AMERICAN CONDITIONS

Foreign examples of self-restraint do not answer
this specific question. Nor do particular instances
taken from federal practice, except as to the par-
ticular situations concerned. For, in the wide field
of federal government, restraints operate in one
connection which in another are wholly or partially
absent. We must seek to avoid overgeneralization
from particular instances.

In general, the probability that such extra-legal
restraints would develop in this country seems less
than for England. The English are more habitnated
to customary restraints; while we lock more to the
letter of the law. In fact, raw politics and the in-
fluence of pressure groups are now so predominant
in our life that they often evade legal restraints.
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They can, therefore, hardly be depended upon to
build up extra-legal checks.

When we begin to particularize, however, we find
that different answers must be given in the case of
different tribunals, The public has from the first
regarded the Interstate Commerce Commission as
essentially judicial in character, and there has been
a minimam of political interference with its activi-
ties. The other commissions might be ranged in a
series below it in descending order of independence.
At the bottom would probably stand the Tariff Com-
mission, at least for the period of the Harding-
Coolidge administrations.

Perhaps we may tentatively venture the broad
generalization that regulatory bodies which have
been deliberately marked as supposed to act in the
judicio-scientific spirit have been less interfered
with, through direct political pressure, than at least
certain investigatory hodies whose conclusions were
of significance for partisan polities, or than other
regulatory bodies composed of ez officio political
officers or dealing with matters of especial partisan
or economic importance, or than business-operation
boards. This, however, is a generalization based
upon insufficient data concerning a few specific
boards, combined with a guess of what one might
reasonably suppose to be the case. It is merely
thrown out to indicate that one factor in such dif-
ferences as exist may be due to the neuntral or dy-
namic significance for partisan politics or economic
control of the functions of a given board.
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LESSONS FROM PRESIDENTIAL INTERFERENCE WITH THE
TARIFF COMMISSION

The tariff controversy has so long been a matter
of partisan politics, and lends itself so readily to
trading and log-rolling between ‘¢ pressure groups,”’
each with its specis] interest, that the mere estab-
lishment of a fact-finding tribunal could hardly be
expected to alter this attitude. Under Republican
Presidents, in whose creed high protection is an ar-
ticle of faith, it was to be expected that interference
would be attempted. That it was, has been made
clear by the testimony offered at the hearings of
the select committee of the Senate authorized to
investigate this Commission’

From these investigations we may glean some
interesting sidelights upon the way in which
political pressure can subtly operate to influence the
activities of a supposedly * judicial,” fact-finding
body. We must not be understood to imply that this
experience is universal with federal boards. As we
have indicated, we have reason to believe that it is
not. Nor do we mean to condemn categorically the
two Presidents whom we shall criticize. We are
proceeding on the assumption that the Federal Tariff
Commission was set up to search for ¢‘ facts " as a
‘¢ gcientific ** operation, and hence to carry to its
work ‘¢ judicial impartiality.” Presidents Harding

7 Hearings Before the Select Committee on Investigation of the
Tariff Commission, United States Senate, 69th Congress, lst sess.
(1926). Hereafter to be referred to as “ Hearings.”
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and Coolidge evidently proceeded upon assumption
that the body was a presidential agency, The Tariff
Act of 1922, sec. 315,° drawn up at the insistence of
Mr. Harding, did offer an excuse for his and Presi-
dent Coolidge’s attitude. The most significant thing,
then, about the situation, has been the inconsistency
of Congress in subordinating to the President a
board meant to be ‘* judicial !’ in spirit, in the deter-
mination of * facts '’ really non-existent except as a
result of highly debatable inferences.” These hear-
ings bring out sharply the change of atmosphere
in a commission which a partisan presidential at-
titnde toward the body may produce. They serve
to emphasize the importance of so organizing these
bodies as to give no excuse to Presidents for par-
tisan interference. In that limited sense they are
thus an argument in favor of the general thesis that,
whether such dangers exist for the moment or not,
it is best to be on the safe side in making these bodies
independent of the removal power, or at least re-
movable only for cause. They are not offered as
proof that legal limitation is, even under present
conditions, in all cases necessary, but merely as bits
of evidence that it may in certain cases he desirable.
It may be doubted whether even legal limitations
would have sufficed during the last two administra-
tions, the philosophy of the last, especially, having

842 Stat. at L. 858. See chap. III above.
9 Cf. Taussig, article reprinted in Hearings, Part I, pp. 30f.; and
Page, Making the Tariff in the United States.
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been so favorable to all special business interests.
Appointees at least would have been partisans of
high protection—which indicates that, aside from
the Senate, only constitutional mores ean preserve
the ‘* judicial ’* quality of these commissions from
assault through the appointing power.® But if a
genuine effort is to be made to make such bodies
independent, it is clear that legal independence of
tenure can seldom if ever diminish, while it may
often promote independence of judgment.

With these general considerations before us, we
may proceed to examine some particular instances
of presidential interference which were brought out
in the tariff hearings.

THE PRESIDENT AND THE TARIFF COMMISSION :
PABRTICULAR INSTANCES

We need not rely upon charges which involved
subtle questions of presidential motives, in order to
substantiate our thesis. The charge that President
Coolidge sought to get Commissioner Culbertson to
delay the sugar report, under tacit threat of re-
moval on the hasis of a technical charge of illegal
action brought by a sugar lobbyist, and that he later
got rid of him by ‘¢ promotion ” to the post of
minister to Rumania, was not substantiated by Mr.
Culbertson’s own testimony.®* Ome’s view of the

10 Cf, Hearings, Part III, p. 271; Part V, pp. 567-570; and other
citations of note 12 below.

11 Hearings, Part IIT, pp. 371, 410; Part V, pp. 540-552; Part VI,
pp. 751-785, T72, 777, 779780, and passim.
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matter is the result of a rather subtle inference.
Yot the charges show the atmosphere that had
settled on the Commission. And there were other
undisputed examples of presidential action which
was improper, whatever the motive, provided our
conception of these commissions as ‘¢ judicial "
bodies is correet. In eriticizing these presidential
acts, we are really criticizing the assumptions about
their relation to the Tariff Commission which Presi-
dents Harding and Coolidge made.

For one thing, some of the testimony charged that
‘¢ lobbyists >’ had been placed on the commission,™

Again, President Harding had in 1923 sent to Mr.
Culbertson a letter which said in part:

T only venture to say at this time that T think it is altogether
desirable to hold up a declaration of broad policy until I ean
sit down and go over the entire situation with the commission.
As I understand it, the commission is the agency of the Presi-
dent in dealing with the tariff problem, and my intimate
association and final responsibility in all matters lead me to
believe that it is highly essential for a thorough understanding
before embarking on any definitely defined course.’®

Dr. Page testified that President Harding had
interfered to influence appointments of employees
of the Commission on at least two occasions, The
incidents illustrate so clearly the dangers involved
in making these commissions mere creatures of a

12 Hearings, Part ITI, p. 271; Part V, pp. 667-570. Cf., however,
Part I, pp. 22-27, 60-61; Part II, pp. 114, 138, 171-172, 188-197; Part
111, pp. 398-403; Part IV, p. 434; Part VIIL, pp. 967, 1003; Part X,
p. 1378. Cf. Rogers, The American Senate, pp. 45-46.

18 Hearings, Part II1, p. 361,



158 TENURE OF OFFICE UNDER THE CONSTITUTION

politically minded President that they deserve to be
quoted in full:

Mr. Page. I hate to deal in personalities, Senator. Perhaps,
however, I might mention one instance, which I do not think
reflects discredit upon the commission. There was a man
who was employed by the commission I think on the recom-
mendation of Mr. Marvin in the first place, in connection
with an inquiry into the lithographing and printing business.
He was given a temporary appointment on the commission,
and when the term of his appointment expired it did not seem
to me that he had made good in his work, and I spoke to
Mr. Marvin about it, telling him that I thought the man should
not be reappointed. Mr. Marvin did not agree with me about
the quality of the man’s work—it was, of course, a matter of
opinion—and said that he would like to vote in favor of his
reappointment when the matter came up; and so, when the
matter was brought up, Mr, Marvin voted in favor of him and
I voted against him. There was one member of the com-
mission, however, who had on previous occasions very em-
phatically and foreibly expressed his opinion that this man
wae not fit for reappointment, and had said that he was
going to vote against his appointment. When the matter did
come up, however, this member of the commission voted in
favor of the man’s reappointment, and in explanation he said
that the President had sent for him and had told him that he
wished to have this man reappointed, and that it was therefore
in accordance with the express desire of the President that
he was voting as he did.

Senator La Follette. Was that under the Wilson or the
Harding administration ?

Mr. Page. That was under the Harding administration.

Senator Bruce. Did you ever know of anything of that
kind during the Wilson administration ?
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My, Page. No question of that kind ever came up during
the Wilson administration.**

The second incident is recorded as follows:

Mz, Page. . . .. So the President, so I was told by mem-
bers of the commission, did send for these members and
urged rather strenmously that the man who was serving then
as secretary of the commission should be dismissed and that
this other men should be given the appointment, The member
for whom the President sent told the President that be himself
was not in favor of the change, end that even if he were that
he could not bring it about because he could not get a majority
of the commission to support the proposal, and the Pregident
was digpleaged, so I am told, with the attitude of this member
of the commission in not making a sufficient effort to bring
about the change.

Senator Reed. This was President Harding?

Mr, Page. This was President Harding.®

The man the President desired was a Republican,
and since the incumbent had been satisfactory, Mr.
Page regarded the proposal * to turn him out and
put in another man ' as ‘* an entirely improper act.”’

The most startling incident, however, was Presi-
dent Coolidge’s action in the case of Commissioner
Lewis, Mr, Lewis’ term as a Democratic member of
this bi-partisan Commission expired in September,
1924, during an adjournment of the Senate. Mr,
Coolidge told Mr. Culbertson he desired to have an
interview with Mr. Lewis to arrange for his re-
appointment, but that he desired Mr, Lewis to bring
with him a letter of resignation in the following

t4Ibid., Part I, pp. 66-67.
18 Ibid., Part I, p. 67.
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form: ‘I hereby resign as a member of the Tariff
Commission, o take effect upon your acceptance.’” **
In a contemporary memorandum Mr. Culbertson
recorded:

In explanation of his request the President said that he
desired to be free after the election concerning the position
filled by Mr, Lewis. He said that if he were not elected, the
Democrats might undertake to hold up other appointments
which he made during the next session of the Senate, and he
implied that he desired {o use the reappointment of Mr. Lewis
for trading purposes in case of necessity.

1 therenpon asked the President whether I could have his
gssurance that if he were reelected Mr. Lewis would be con-
tinued as a member of the Tariff Commission. He said that
he could not at this time make any commitments.””

Mr. Lewis went to the White House, and what
happened there is recorded in his own contempo-
rary memorandum:

September 8, 1924. Pursuant te attached memo of Mr.
Culbertson, I visited the President about 3.30 p. m. He
received me cordially and said, “ Mr. Lewis, I am going to
reappoint you,” and proceeded to sign the commission. He
asked,  Did you bring along the letter (of resignation, ete.) ?”
I answered, “ No, Mr. President ; in such time as I have had
to consider the matter I have concluded that I cannot feel free
to sign such a paper.” He seemed much disappointed and
vemarked that it did not make any difference since I was only
sppointed at the pleasure of the President, emphasizing
% pleasure of the President”; that if it was necessary for us
to separate, it would be done more pleasantly through a resig-
nation; that he had no present idea of using it. But he was

10 Ibid,, Part VI, p. 776.
17 Ibid,
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plainly disappointed. He signed the commission and directed
me to take it. I said, “Mr. President, only you and I know
this commission has been signed. I want to be honorable and
fair with you. You may destroy it.” He answered, “ No;
that it was only his pleasure, etc.”; that he had no idea of
using the resignation, ete.

D.J L

However, at the next session of Congress Mr.
Coolidge sent in the name of another man to the
Senate, and Mr. Lewis’ virtue was its own reward.

This Coolidge invention for the econtrol of such
commissions might of course he employed were
their members guaranteed by law independence of
tenure. Only constitutional morality would protect
judicial appointees of the President from being sub-
jected to a similar humiliation and possible control.
There could be no better indication of the unwisdom
of a presidential power arbitrarily to remove such
officers, or of the fact that constitutional mores
are overwhelmingly more important than legal
limitations.

These several incidents were, it seems, due in
large measure to the fact that see. 315 of the Tariff
Act of 1922 was so drawn as to imply, at least, that
the Commission was a mere agency of the President,
and that it placed upon that body the duty of dis-
covering non-existent ** facts.”” Both Taussig and
Page have clearly shown that the bare formula
it differences in costs of production *’ is not a ques-
tion of simple fact, obtainable by research. This nat-

18 Thid, p. 7.
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urally made it important to place upon the Com-
mission men with ‘‘ correct ’’ views on protection
in general. In the words of Professor Taussig,
*¢ The proper figures do not, automatically, emerge,"’
and hence there is inevitably ¢ play for preference,
bias, prejudice.””** Dr. Page did not believe that
the Commission should itself be given tariff-fixing
powers, but that it should be an agency for present-
ing data to Congress in order that it may fix rates
more intelligently. All of which points to the con-
clusion that the various bodies which we class to-
gether as administrative boards differ markedly
in their functions, and that in the last resort each
of them must be treated as a special problem by
itself. This does not, however, invalidate our major
premise that where Congress delegates regulatory
or fact-finding duties to such a body, it is expedient
that there be a guarantee of independence of tenure.
It means simply that Congress should not give the
board a status which it is impossible for it to
maintain in a judicial spirit, or which will inevitably
drag it into polities.

THE COOLIDGE-HANEY INCIDENT

One more example of the Coolidge conception of
these commissions may be given. It may be of some
significance that this incident related to a member

19 8ee note 9 above, and chap. IIT above, section on * The Tariff
Commission,"”
0 Hearings, Part I, pp. 45-49, 64, 73-75.
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of a business-operating commission. President
Coolidge constantly preached against the govern-
ment’s itgelf entering the field of business. Thus he
pocket-vetoed the bill by which Musele Shoals was to
be operated by the government for the production
of nitrates and power. Later he explained that this
bill, so earnestly advocated by Senator Norris of
Nebraska, put the government into the ¢ retail *’
business.®

In passing, it may be said that whether the gov-
ernment should engage in business is not a question
that can be answered in the abstract. It is meaning-
less except in connection with a concrete situation,
involving a particular sort of business under given
conditions. We may accept Mr. Coolidge’s dictum
in the sense that the dominant opinion is that for
most businesses private operation is under present
American conditions to be preferred. But strenmous
demands are made that the government enter into
this or that particular enterprise; and these border-
line cases cannot be settled intelligently by mere
deduction from a universal formula.

At any rate, the operation by the government of
the merchant fleet, under the United States Shipping
Board, is in violation of such a universal dictum;
and the general understanding is that Mr. Coolidge
was displeased with the attitude of certain members
of the Board who seemed opposed to a policy of

2t Hart, “ The President and His Policies,” in American Year Book,
1928,
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curtailment of this government enterprise. But

whether this is or Is not the key to the situation,

the President sent to Mr. Haney the following

telegram.

Executive OFricE,

, Lynw, Mass., August 27, 1925,

Hon, B. E. Haney,
United States Shipping Board:

It having come to my attention that you are proposing to
remove Admiral Palmer contrary to the understanding I
had with you when I reappointed you, your resignation from
the United States Shipping Board is requested.

Carviy CooLIDGE.?

This telegram implied not only that the President
had the power to remove a member of the Board—
for otherwise it would have been improper for him
to ¢ request ’’ his *f resignation '—but that it was
proper for the President to exact from such a mem-
ber an ‘* understanding '’ as to how, if reappointed,
that member would exercise the discretion vested in
him by law. It implied, furthermore, that the Presi-
dent may properly remove a member of such a
board, not merely after what he considers an un-
sound decision, but in anticipation of such a decision.

The telegram illustrates the artificiality of that
portion of the Myers opinion * in which the Chief

22 Congressional Record, 68th Cong., 1st sess,, p, 1944.

23 See Power of the President to Remove Federal Officers, Senate
Document 174, 69th Cong., 2d sess, 227. It may be added that
we doubt whether Chief Justice Taft would consider the Shipping
Board & judicial or quasi-judicial body. He would, we may guess,
consider it a body to which statutory duties had been so apecially

committed that the President, though he could remove the members,
could not overrule or revise their decisions. See chap. V below.
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Justice says that while the President might act im-
properly if he interfered with a quasi-judicial
decision, he might, after the decision, remove a com-
misgioner for having made it. The two things are
not to be separated in this artificial fashion. The
power of removal carries with it, by the psychology
of the situation, something of a power of direction,
which is apt to be exercised except to the extent to
which constitutional mores stamp it as improper.
But there is always the excuse at hand that it ean
never be improper to exercise authority which is
implicit in the power of removal. It is especially for
this reason that the power to remove officers whom
it is desired to make independent in judgment
should be subject to congressional limitation or
prohibition,

The propriety of the President’s attitude in this
case turns, in the theory of Chief Justice Taft just
referred to, upon whether the Shipping Board is
meant to be ‘ judicialized *’ in the same way as
regulatory tribunals like the Interstate Commerce
and Federal Trade Commissions. If so, his aetion in
conditioning reappointment upon an ** understand-
ing ** of the sort indicated, and his reference in his
request for resignation to anticipated exercise of
discretion, were both ¢ improper.”’ In the Chief
Justice’s view, however, the attempt to force Mr.
Haney to resign was, taken by itself, not improper,
but both proper and constitutional. The term ¢ im-
proper,”’ it should be noted, in this connection can
mean merely ‘‘ constitutionally unethical.’’
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If, however, we reject this unreal distinetion, the
propriety as well as the legality of the President’s
action turns upon the question whether or not the
President has the constitutional power to remove
members of the Shipping Board at will. If he has,
then the whole attitude of Mr. Coolidge was justifi-
able, or at least could be ¢¢ justified *’ by any Presi-
dent who cared to take his view. For while we must
admit that a very scrupulous President might ob-
serve, and perhaps should observe, the Chief
Justice’s theory of his relation to ‘¢ quasi-judicial *’
bodies, the whole matter is, from this standpoint,
one of extremely refined and, under existing stand-
ards, highly artificial ethical distinctions. For this
reason our conelusion, on grounds of politieal science,
is that the expedient principle is for Congress to
have authority to make the members of such hoards
as it intends shall act in a ¢ judieial ”’ or ¢ seien-
tific ' capacity, independent of the power of re-
moval.

‘What was the intent of Congress? We may profit-
ably reproduce in full the reply of Mr. Haney; for
it contains the interpretation by a member of the
Shipping Board of what the status of that Board
is meant to be:

August 28, 1925,
The President,
Ezecutive Office, Lynn, Mass,
My Drag Mz, PRESIDENT: I am in receipt of your telegram

When you honored me last June by tendering a reappoint-
ment, I stated that I was reluctant to accept, not only for
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personal business reasons, but because I was not in sympathy
with retaining President Palmer at the head of the Fleet
Corporation.

At your request, the reasons for my opposition to President
Palmer were fully and frankly stated, and were, in substance,
as follows: First, without questioning his ability as a naval
officer, I considered him incompetent from temperament and
lack of experience to discharge the duties imposed by the mer-
chant marine act of 1920 upon the Shipping Board, whose
Agent he was; second, because he scemed determined not to
confer with the board upon any of the questions which came
within its peculiar province under the statute, which involved
the board’s discretion, and could not be delegated to the
president of the Fleet Corporation; and, third, because he
seemed disposed to proceed along lines independent of board
action, although he was by his appointment created the board’s
agent. This course, in my view, was in some instances a viola-
tion of the statute, or not in accordance with the legislative
intent expressed in the statute.

TUpon your invitation, I stated at length my views on these
subjects without equivocation or evasion. There certainly was
no express understanding concerning the continuance in office
or removal of President Palmer, I regret exceedingly that you
could have any misunderstanding a8 to my purpose and intent
in the event of my reappointment, for I knew that you had
been informed by Senator McNary that I would not, and in
addition to that, I myself had definitely advised you that I
could not accept a reappointment if any conditions whatsoever
were attached to that reappointment.

I did not intend by word or act to lead you, directly or
indirectly, Mr. President, to understand that if reappointed
I would be a party to continuing Mr. Palmer as president of
the Emergency Fleet Corporation. You knew that Ihad voted
against his reelection within two weeks before the time we
had our conference on the subject of reappointment. You also

12
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know that I vigorously opposed the adoption of a resolution
granting any powers to the president of the Fleet Corporation
which the statute expressly imposed upon the board itself.

I did not intend by word or ect to lead you to think my
view of President Palmer and his activities, which I expressed
to you, would change unless there was a change in his ad-
ministrative policy. Under these circumstances, in justice to
myself, I am compelled to say to you that I am not conscious
of having in any way caused you to have reached the under-
standing referred to in your telegram,

Obviously, Mr. President, to have given you any such
promise as that implied by your telegram would have amounted
to a total disregard of my oath of office and my obligation to
Congress, whose sole agent I am. Such a promise and dis-
regard of my official oath and the consummation of such an
understanding would have obligated me to support the ad-
ministration of the merchant marine act by the President of
the Fleet Corporation, however inefficient, notwithstanding
the fact that the law imposed upon me, as a commissioner of
the Shipping Board, the duty to support and maintain an
efficient administration,

I think that I understand the purposes which Congress had
in mind when the merchant marine law was enacted, and when
it by law, in express terms, required the President to recognize
bipartisan appointments and geographical sections in the
appointment of the members of the board. The act specifically
declares its purpose to be to create a merchant marine (1) for
the national defense, (2) for proper growth of our foreign and
domestic commerce, and (3) to serve as a maval or military
auxiliary in time of war or national emergency. I respectfully
direct your attention to the fact that while the merchant
marine act of 1920 provides for the operation and disposition
of vessels and shipping property, it also directs the board to
keep clearly in mind at all times the declared purposes of the
act which I have mentioned.
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The board, when once appointed by the President in con-
formity with the statute, is an independent agency of the
United States Government and is vested by the statute with
large and important discretionary powers, which the members
thereof are compelled to exercise independently of any other
governmental agency so long as the law is in force, and, with
the exception of the power of removal for causes specified in
the act, the members of the board are responsible only to the
legislative hody.

The powers conferred upon the board are largely judicial in
their nature, involving the exercise of diseretion, and these
powers cannot be delegated by the board to Mr. Palmer or any
other agent. It may be answered that if any of these powers
have been delegated to the president of the Emergency Fleet
Corporation it was done by act of the board itself. But even if
that be conceded, the attempted delegation of power does
not deprive any individual member of the board of the right
tn express his opinion as to these powers and to vote, under
the sanetion of his oath of office, as his judgment may direct.

If, therefore, I am to be asked to resign because I have seen
fit to exercise the power expressly conferred upon me by
Congress in urging the removal of an inefficient agent of the
board, then I submit that the control of the operation and
disposition of the merchant fleet is taken from this bipartisan
and sectionally constituted board and placed in the hands of
one man, for whose actions the board is responsible but whose
actions it can not direct or control.

My opposition to President Palmer’s administration, in
addition to the reasons above stated, is based upon the fol-
lowing:

His policy, of necessity, fails to carry out the purposes of
the merchant marine act, becanse such policy not only is
failing to establish a Merchant Marine sufficient to carry a
major portion of our commerce, but, on the contrary, our
merchant marine is carrying less and less each year.
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Again, the purpose of the act to establish a military and
naval auxiliary is being disregarded in that the number of
vessels in use and available for such purpose is being steadily
reduced ; and last, but not least, under his administration we
are losing American commerce to foreign shipowners, one of
the very things the act in question intended should not occur.

Under these circumstances, Mr. President, for me to comply
with your request that I resign would carry an implication
which I can not permit.

Very respectfully,
Bzrt BE. Hawey.®

Mr. Coolidge did not press the issue by attempting
to remove Mr. Haney.

The very fact that Commissioner Haney resisted
the attempt of the President to control his vote as a
member of the Board, and to force him to resign,
indicates that high-minded officials who regard their
functions as quasi-judicial will not submit to direct
politica} pressure of this sort, However, it is equally
clear that in such cases another view of their rela-
tion to the President may be taken, as it was taken
by Mr. Coolidge himself in this instance, The Presi-
dent’s view is even more tenable under the influence
of the Myers opinion than it was in 1925, despite
the dictum of that opinion as to the ** propriety *’ of
such a situation. The importance of custom, un-
supported by legal limitation, as a restraint upon
the President, is clearly different in different cases.
For there is nothing except constitutional morality
and the fear of censure o prevent a President’s

24 Op. cit. in note 22, at pp. 1944-1945.
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exacting promises from persons as a condition to
their appointment to the federal bench itself. Be-
cause such an exaction seems almost unthinkable,
it does not follow that it is quite so unthinkable that
a similar exaction should be made in the case, let
us say, of Federal Trade Commissioners. Still less
does it follow with reference to the Federal Tariff
Commission and to the United States Shipping
Board, hodies which for one reason and another
have not so explicitly, or so generally, come to be
regarded as * judicial.”’ Another commissioner
might have taken a similar view of his relation to the
President that the Chief Executive himself took in
this incident. The conclusion, therefore, which we
draw, is, that this case supports the generalization
which we drew from the tariff hearings: that, while
constitutional morality is in general more essential
than legal forms, legal forms may aid the develop-
ment of a constitutional usage by making their
violation unequivocally open to censure; and that,
where the purpose of Congress is to create a body
intended to exercise its funetions, whether regu-
latory, investigatory, or business-managing, in the
judicio-scientific spirit, Congress should have the
power to prevent, so far as possible, direct political
pressure from being brought to bear upon the mem-
bers, by expressly limiting the President’s power of
removal. This will have three results: (1) it will
tend to make all parties consider such bodies as we
have come to consider courts—as independent and
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not properly subject to pressure; (2) it will make
a President who exerts such pressure liable to cen-
sure, and will strengthen the hands of members in
resisting it; (3) and it will make unenforceable by
judicial process the illegal removal of such members,
if such should be attempted by the President, It will
not of itself guarantee that pressure through the
weapon of appointment or reappeintment will not
be attempted; nor will it make it utterly impossible
for a President, under certain circumstances, to
cause a member to prefer to resign rather than resist
subtle and indirect pressure efforts. But it may
be said that it strengthens, in very considerable
degree, the probability that such bodies will be re-
garded as independent establishments, in fact as
well as in legal theory.

Conclusion. We postulate, therefore, partly upon
the basis of the conerete instances cited, but es-
pecially upon the basis of common experience as to
the probably most effective means of obtaining the
end of actual independence, that from the stand-
point of political science, legally gnaranteed indepen-
dence of tenure is desirable for those bodies which
Congress seeks to establish as actually independent.

We may, however, before proceeding to the con-
stitutional inquiry as to whether Congress may make
such guarantee, give a final summary of some other
postulates which we carry to that inquiry.

Our argument concerning independence has been
expressed in terms of the desirability of having cer-
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tain agencies, especially regulatory bodies, free
from the pressure of political superiors or gpecial
interests. But whether in a given instance such a
board should be created, and whether it is to be
made independent, is after all a matter that must be
threshed out in each particular case as it arises.
What we really desire to stress, therefore, is that,
while we can set forth some general considerations
on the matter, the question in the concrete is one
of legislative policy. We shall see later that Con-
gress can do this only when creating bodies to carry
out its own legislative powers, not when creating
agencies to aid the President in the exercise of the
special prerogatives delegated to him in the Con-
stitution,® But we hold that, within these limits,
it should be for Congress to determine when such an
independent body is to be set up. It is with this
final conclusion that we turn to the elaboration of
our third thesis.

26 Sge chap. II above.
2¢ See chap. V below.
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CHAPTER V

Tee Myers Decsion Versus TEE Myers Ormviox
THE FACTS OF THE CASE'®

On April 24, 1913, the late F. S. Myers was ap-
pointed postmaster at Portland, Oregon. He was
reappointed by the President for a four-year term
dating from July 21, 1917, and his appointment was
confirmed by the Senate. On January 22, 1920, his
resignation was requested by the First Assistant
Postmaster General; but Myers refused to resign.
On February 2, 1920, the Postmaster General tele-
graphed him that the President had issued an order
removing him from office. He replied that since his
removal was contrary to law, no vacaney existed in
the offica. Nevertheless, a post-office inspeetor took
charge of the office on February 3, 1920, drawing
his salary as inspector, not as postmaster, During
his continuance in charge of the office, the salary of
postmaster was paid to no one, On the date of the
order of removal the Senate was in actual session,
and continued in session until June 5, 1920, During
that time the President did not communicate to the
Senate the removal of Myers, nor request that body

1The facts are substantially as given in The Power of the Presi-
dent to Remove Federal Officers, Senate Document 174, 69th Cong.,
2d sess, This useful volume gives a transeript of record, the briefs and

oral arguments on reargument before the Supreme Court, and the
majority and dissenting opinions of the Supreme Court justiees,

It
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to consent to his removal, nor nominate his sme-
cessor. On Angust 26, 1920, the Senate not being in
session, the President appointed John M. Jones as
postmaster at Portland, and Jones took office on
September 19, 1920. Congress convened in regular
session December 6, 1920, That session expired
March 4, 1921, without any appointment of plain-
tiff’s suceessor by or with the advice and consent of
the Senate. The next Congress was in session from
April 11, 1921, until August 24, 1921, and, after a
recess, from September 21, 1921, to November 23,
1921, On July 21, 1921, the term of Myers under his
second commission expired. At neither of the last-
mentioned sessions did the Senate consent to the
plaintiff’s removal or to the appointment of his
successor. Myers brought suit for the salary of the
office from January 31, 1920, to July 21, 1921, claim-
ing $8,838.72 to be due to him as salary for that
period. After the submission of the cause, the ap-
pellant, Myers, died, and his wife, as the adminis-
tratrix of his estate, was duly and regularly sub-
stituted as appellant.

The case came to the Supreme Court in the
October term, 1924, on appeal allowed from the
Court of Claims. The latter had dismissed the peti-
tion of Myers on the ground that he was guilty of
laches: ‘‘ The plaintiff can not recover because the
action of which he complains was taken in February,
1920, This suit was brought April 25, 1921. If any
right of action for salary arose out of the action
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complained of the delay is fatal to any recovery.”?
But the Court of Claims declared: ‘ However, the
Supreme Court has never directly passed on the
validity of the tenure of office acts. The question has
been expressly saved. . . .. Such being the case,
and the Supreme Court having ¢ expressly saved ’ the
question,and there being ‘ doubt and discussion’ as to
the validity of these acts, the doubt should be re-
solved by this court in favor of the power of Con-
gress; and this court will not declare a statute un-
constitutional, especially in view of the declaration
by the Supreme Court that the question is a doubtful
one.””*

This statement refers fo the statute under which
Myers had been appointed, and upon which his
claim had been based. This statute declared:

Postmasters of the first, second and third classes shall be
appointed and may be removed by the President, by and with
the advice and consent of the Senate, and shall hold their

offices for four years unless sooner removed or suspended
according to law.¢

Myers had contended that under this provision he
could be removed during his four-year term only
with the consent of the Senate; that the consent of
the Senate had not been obtained during his term;
and that his removal was therefore illegal and void,
and he was entitled to the remainder of his salary.
The United States had maintained that he had been

2 Thid,, p. 24.
3 Ibid.
419 Btat. at L. 80.
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removed under the constitutional power of the Presi-
dent, which power existed notwithstanding the stat-
utory provision quoted; that the statute was un-
constitutional, and could not deprive the President
of the power conferred upon him by the Constitu-
tion; and therefore that Myers was not entitled to
his claim,

The Supreme Court ordered a reargument, in-
viting Senator Pepper of Pennsylvania, as amicus
curiae, to represent the interests of the Senate.
Thus it was that the final decision was postponed
until the Qctober term, 1926. In that decision the
Supreme Court was faced directly by the question
of the constitutionality of the statute. For it held
that Myers was not guilty of laches;® and, since the
President had not received the eonsent of the Senate
to the appointment of Myers’ successor before the
expiration of his term, the Court could not, as it
had previously done, refrain from passing upon
the main issue by holding that such consent to the
appointment of a suceessor operated as consent to
the precedent removal,

THE IMMEDIATE ISSUE AND ITS IMMEDIATE IMPLICATION

The immediate issue in the Myers case was
whether the petition of Myers for the remainder of
the salary as postmaster at Portland, Oregon, for
the period from his removal to the end of the
statutory term of office, should be granted or dis-

% Senate Document 174, 69th Cong., 2d sess., pp. 211-212.
8 Cf. Parsons v, United States (167 U, 8, 324).



MYERS DECISION VERSUS MYERS OPINION 181

missed. The immediate order of the Court of Claims
was that it should be dismissed.” This judgment the
Supreme Court affirmed,” but on different grounds.
Having disagreed with the Court below as to the
question of laches, the Supreme Court had to affirm
or reverse the judgment according as it held the
statute in question to be unconstitutional or constitu-
tional. Hence, in affirming the judgment, the Court
decided, immediately, that the statute was uncon-
stitutional and hence not enforceable by the courts.
This is the minimum ‘¢ decision,” the immediate
implication of the order: **Judgment affirmed.”
‘What further implications the case may have is a
problem to which we now address ourselves,

THE CONCLUSIONS OF THE MAJORITY OPINION

Let us first examine the text of the accompanying
opinion, written by Mr. Chief Justice Taft and con-
curred in by five of his associates. Embedded in an
elaborate® historical and deductive essay, the re-
sults of the majority theory were expressed as
follows:

The constitutional construction that excludes Congress
from legislative power to provide for the removal of superior
officers finds support in the second section of Article IL . . . .
The power to remove inferior exccutive officers . . . . is an
incident of the power to appoint them, and is in its nature an
executive power. The authority of Congress given by the ex-

7 Senate Document 174, 69th Cong., 2d sess,, p. 24.
8 Ihid., p. 249.
# The majority opinion covers 39 printed pages.
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cepting clause to vest the appointment of such inferior officers
in the heads of departments carries with it authority inciden-
tally to invest the heads of depariments with power to remove,
It has been the practice of Congress to do so and this court
has recognized that power. . ...

Asguming, then, the powers of Congress to regulate removals
as incidental to the exercise of its constitutional power to vest
appointments of inferior officers in the heads of departments,
certainly 80 long as Congress does not exercise that power, the
power of removal must remain where the Constitution places
it, with the President, as part of the executive power, in
accordance with the legislative decision of 1789 which we have
been considering.

Whether the action of Congress in removing the necessity
for the advice and consent of the Senate and putting the
power of appointment in the President alone would make his
power of removal in such case any more subject to congressional
legislation than before is a question this court did not decide
in the Perkins case. Under the reasoning upon which the
legislative decision of 1789 was put it might be difficult to
avoid a negative answer, but it is not before us and we do not
decide it.

The Perkins case is limited to the vesting by Congress of
the appointment of an inferior officer in the head of a depart-
ment. The condition upon which the power of Congress to
provide for the removal of inferior officers rests is that it shall
vest the appointment in some one other than the President
with the consent of the Senate. Congress may not obtain the
power and provide for the removal of such officer except on
that condition. . . . . It is true that the remedy for the evil
of political Executive removals of inferior officers is with Con-
gress by a simple expedient but it includes a change of the
power of appointroent from the President with the consent
of the Senate. . . . .

Our conclusion . ... is ... . that Article 1T excludes
the exercise of legislative power by Congress to provide for
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appointments and removals except only as granted therein to
Congress in the matter of inferior offices, that Congress is
only given power fo provide for appointments and removals
of inferior officers after it has vested, and on condition that
it does vest, their appointment in other authority than the
President, with the Senate’s consent. . . . .

It is argued that the deniel of the legislative power to
regulate removals in some way involves the denial of power to
preseribe qualifications for office, or reasonable classifications
for promotion, and yet that has been often exercised. We see
no conflict between the latter power and that of appointment
and removal, provided of course that the qualifications do not
so limit selection and so trench upon Executive choice as to he
in effect legislative designation. . . . .

.. .. To Congress under its legislative power is given
the establishment of offices, the determination of their func-
tions and jurisdiction, the prescribing of reasonable and
relevant qualifications and rules of eligihility of appointees,
and the fixing of the term for which they are to be appointed
and their compensation—all except as otherwise prevented by
the Conmstitution. . . . .

Made responsible under the Constitution for the effective
enforcement of the law, the President needs as an indispenseble
aid to meet it the disciplinary influence upon those who act
under him of & reserve power of removal. But it is contended
that executive officers appointed by the President with the
consent of the Senate are bound by the statutory law and are
not his servants to do his will, and that his obligation to take
care for the failhful execution of the laws does not authorize
him to treat them as such. The degree of guidance in the
discharge of their duties that the President may exercise over
executive officers varies with the character of their service as
prescribed in the law under which they act. The highest and
most important duties which his subordinates perform are
those in which they act for him. In such cases they are exer-

13
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cising not their own but his discretion. This field is & very
large one. It is sometimes described as political. . . . . Each
head of a department is and must be the President’s alter ego
in the matters of that department where the President is
required by law to exercise authority. . . . .

In all such cases the discretion to be exercised is that of
the President in determining the national public interest
and in directing the action to be taken by his executive subordi-
nates to protect it. In this field his Cabinet officers must do
his will. He must place in each member of his official family
and his chief executive subordinates implicit faith. The
moment that he loses confidence in the intelligence, ability,
judgment, or loyalty of any one of them he must have the
power to remove him without delay. To require him to file
charges and submit them to the consideration of the Senate
might make impossible that unity and eoordination in exeeu-
tive administration essential to effective action.

The duties of the heads of departments and bureaus in
which the discretion of the President is exercised and which
we have described are the most important in the whole field
of executive action of the Government. There is nothing in the
Constitution which permits a distinction between the removal
of the head of a department or & bureau when he discharges a
political duty of the President or exercises his discretion and
the removal of executive officers engaged in the discharge of
their other normal duties. The imperative rezsons requiring
an unrestricted power to remove the most important of his
subordinates in their most important duties must, therefore,
control the interpretation of the Constitution as to all ap-
pointed by him.

But this is not to say that there are mot strong reasons
why the President should have a like power to remove his
appointees charged with other duties than those above de-
seribed. The ordinary duties of officers prescribed by statute
come under the general administrative control of the President
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by virtue of the general grant to him of the executive power,
and he mey properly supervise and guide their construction
of the statutes under which they act in order to secure that
unitary and uniform execution of the laws which Article IT of
the Constitution evidently contemplated in vesting general
executive power in the President alone. Laws are often passed
with specific provision for the adoption of regulations by a
department or bureau head to make the law workable and effec-
tive. The ebility and judgment manifested by the official thus
empowered, as well as his energy and stimulation of his
subordinates, are subjects which the President must con-
sider and supervise in his administrative control. Finding
such officers to be negligent and inefficient, the President
should have the pewer to remove them. Of course there may
be duties so peculiarly and specifically committed to the dis-
cretion of a particular officer as to raise a question whether
the President may over-rule or revise the officer’s interpre-
tation of his statutory duty in & particular instance, Then
there may be duties of & quasi judicial character imposed on
executive officers and members of executive tribunals whose
decisions after hearing affect interests of individuals, the dis-
charge of which the President can not in a particular case
properly influence or control. But even in such a case he may
consider the decision after its rendition as a reason for remov-
ing the officer, on the ground that the discretion regularly
entrusted to that officer by statute has not been on the whole
intelligently or wisely exercised. Otherwise he does nof dis-
charge his own constitutional duty of seeing that the laws be
faithfully executed. . . . .

. « . . And it therefore follows that the tenure of office act
of 1867, in so far as it attempted to prevent the President
from removing executive officers who had been appointed by
him by and with the advice and consent of the Senate, was
invalid and that subsequent legislation of the same effect was
equally so.
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For the reasons given, we must therefore hold that the
provision of the law of 1876 by which the unrestricted power
of removal of first-class postmasters is denied to the President
is in violation of the Constitution and invalid. This leads
to an affirmance of the judgment of the Court of Claims,

These conclusions we may summarize ag follows:

1. The power of Congress to vest the appointment
of inferior officers in the heads of departments
carries with it the power to vest the power to remove
them in such department heads, and the power to
prescribe incidental regulations controlling and re-
stricting the latter in the exercise of the power of
removal. With this there can be no disagreement.

2. The excepting clause does not enable Congress
to draw to itself or to either of its branches the
power to remove or the right to participate in the
exercise of that power. Our position is that this
is precisely what the Myers case decided—this and
nothing more,

3. Congress may never legislate to provide for
the removal of superior officers. We cannot agree
to this as a universal proposition.

4. Congress may not legislate to control the re-
moval even of inferior officers unless and until it
exercises its anthority to vest their appointment
elsewhere than in the President with the consent of
the Senate. In other words, the fact that Congress
has potentially the power to regulate the tenure
of inferior officers gives it no power in this respect
unless it is willing to forego the check of the Senate,
perhaps unless it is willing to have someone other
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than the President make the appointment. This will
form no part of our theory of the removal power.

5. It is extremely doubtful whether, by merely
removing the necessity for the consent of the Senate
to the appointment of inferior officers, Congress can
make the President’s power of removal subject to
its control, This also is irrelevant to our theory.

6. Congress may, however, create offices, fix their
functions and jurisdiction, prescribe reasonable
qualifications and reasonable classifications for pro-
motion, and fix their terms and compensation. This
is undoubted.

7. There is no basis in the Constitution, other
than that mentioned in 4 above, for drawing distine-
tions, relative to the power of removal, either in
regard to types of functions, or in regard {o the
rank of the office. The President has the absolute
power to remove all appointed by him, or at least
all appointed by him with the Senate’s consent. With
these generalizations we are in flat disagreement.

8. In particular, his absolute and illimitable
power to remove extends even to officers to whom
discretionary statutory duties are so specifically
committed as to raise the question whether he may
overrule or revise their decisions, as well as to
officers exercising duties of a quasi-judicial character
whose decigions it would be improper for the Presi-
dent to influence or control. With this we wholly
disagree. The psychological assumption that the
power of removal is separable from influence or
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control is refoted by common experience; and the
Chief Justice himself regards the power of removal
as the sanction of supervision and contrel.

THE MYERS CASE AND STARE DECISIS

Accepting the Myers case as an authoritative pro-
nouncement of the highest Court, and one that under
the doctrine of stare decisis will very probably be
followed in the future, we are nevertheless at liberty
to inquire whether it settles once and for all the
whole issue. What the Court will do in future cases
is a matter of prediction.® Let us rather first ask
whether its decision in the Myers case necessarily
settles the whole problem, or only one aspect of it.

This will require an examination of the meaning
of stare decisis. In the Myers case the Supreme
Court for the first time directly upheld the power
of the President to remove an officer despite a
statutory limitation. Those who discuss the case
often assume that, therefore, he has the power to
remove any officer whom he appoints, or even any
executive officer of the United States,” despite any
sort of statutory limitation. This conclusion is
drawn from the Myers opinion. But, under stare
decisis, the word patterns of the Chief Justice are
not the law of the land. ¢ Dicta,” says Judge

10 For a definition of law see Holmes, “ The Path of the Law," in
Collected Legal Papers,

11 Professor Corwin holds that the premises of the Chief Justice
carry this implication. See his monograph, The President’s Removal
Power, p. 7.
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Cardozo, “‘ are not always ticketed as such.’”’?®
Stare decisis means to stand by prior decisions, not
by the words of prior opinions.”* Under our system
of case law, no particular judgment of itself neces-
sarily establishes any such universal proposition as
that Congress can fix no limitations of any sort upon
the power which, in its silence, the President has
to remove all officers whom he appoints. Any such
claim for a particular judgment would be both un-
sound in theory and contrary to the history of our
jurisprudence. To advance as law the conclusion
of any such syllogism is a clear case of academic
temerity ! *

The premises of the majority opinion are not per se
rules of law. For the Court may later narrow the
application of such premises in a way that logically
involves their repudiation. Whether this will be
done in the instant case, is a matter of probabilities,
not of certain knowledge. To those who mistakenly
assume otherwise we may present the warning signal
of Mr. Justice Holmes’ dictum: ‘¢ Certitude is not
the test of certainty.’’®

It is pertinent, in enforcing this point, to quote
the view of James C. Carter, set forth in a paper

12 Nature of the Judicial Process, p. 30.

188ae Oliphant, * A Return to Stare Decisis,” in American Law
School Review, VI, 215.

14 Bertrand Russell has called the syllogism a monument to aca-
demie timidity.” Philosophy, p. 79.

16 C'ollected Legal Papers, p. 311,
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written in 1884 on *‘ The Proposed Codification of
Our Common Law.’’** He said:

The fallacy (and it is a gross one), wrapped up in these
plausible aggertions that whatever is known can be written,
and that if & rule of law can be written by a judge in an
opinion, it can be written and enacted in a Code, consiats in the
false assumption that courts lay down rules absolutely, whereas,
they lay them down provisionally only. They do not, indeed,
declare in terms that the rules pronounced are to be taken in
reference to the facts which have elicited the opinions, but
this is always understood ; and whenever a case arises present-
ing different aspects, the rule is subject to modification and
adaptation as justice or expediency may dictate. . . . .

This line of thought should be pursued a step further back,
in order that we may understand the philosophical reason
why the opinions of courts are, and must always be, provisional.
All unwritten law consists of rules by which the standard of
justice is applied to known facts and conditions. Apart from,
and independent of, known facls, there is no such thing, in
human apprehension, as law, except the broad and empty
generalization that justice must be done. On the morning of
creation the obligation of this precept was felt by the first
man. It is the only one we can now truly feel in relation to
the unknown facts and conditions which are to arise in the
future, and which may present aspects different from any
which have been exhibited in the past. Everything which
has occurred may be made the subject of judicial contempla-
tion, and the rule of justice in respect to it may be declared;
and the declaration may be fitly applied to all like cases which
may arise in the future. But here humen power finds its
absolute limit. . . . .

Our unwritten jurisprudence acknowledges and accepts this
necessary limitation of the human faculties. The judge never

18 Pp, 2520, Mr. Carter goes on, however, to make statements
which are inconsistent with this quotation.



MYERS DECISION VERSUS MYERS OPINToN 191

undertakes to decide anything more than the precise case
brought before him for judgment. He considers the facts of
that case and, with the aid of such precedents, analogies and
familiar rules as the deliberate and accumulated wisdom of the
past furnishes, he pronounces judgment, and there stops. He
does mot even declare, at least not as & necessary part of his
function, what the law is, He is not bound to write an opinion,
He usually does write one, stating his views upon the legal
questions. But this is of no binding forece. The strictest
doctrine of sfare decisis requires subordinate tribunals to
follow, not the opinion, but the judgment; and the obligation
is of no force in a future case presenting materially different
aspects. If the court in its opinion lays down rules in general
terms which might embrace cases differing from the one
decided, such declaration of rules is provisional only, and
subject to modification in any future case presenting materially
different features.'” The temptation to judges, in committing
their opinions to writing, te lay down a rule calculated to
cover future cases which may possibly differ from the one
before them, is often yielded to, and this practice is the one
principal source of the error which often creeps into the
unwritten law. Such rules, not necessarily called for by the
actual case, are called “ dicta "—things said, not things ed-
judged; but other courts are often inclined to accept them;
subordinate ones, from a partial sense of obligation; others,
from a sentiment of respect, and because of the authority
which may justly belong to the talents and learning of those
who pronounced them. In this manner many an erronecus
doctrine has found its way into the law and held its place
until its mischievous fruits have compelled it to be challenged.
There is no practice which the greatest and best judges of
England and America have more thoroughly united in de-

1? Whether such a case presents " materially different features” is
determined at the time by the reflective thinking of the judge wha
decides the case.
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nouncing as a pernicious source of error, than that which leads
to the attempt by courts to decide other and future cases,
instead of limiting their decision to the knrown facts before

. ... All that is truly known is, that certain actually
occurring instances have been decided in certain ways. These
are the facts and the only facts. The judges had no function
to do anything more, and if they went further and undertook
to pronounce a rule which was to apply to any other case than
one known to be like it, what they said was mere opinion,
of no more authority than the opinion of any private indi-
vidual equally learned. No intelligent judge ever yet pro-
fessed to know the law applicable to a fulure and unknown
case. . , . . Whenever a case arises in the courts presenting
features different from any which have been made the subject
of judicial decision, the business of a judge is to consider
these new features, and determine whether they are material,; 1
in other words, whether the case, differing as it does in some
of its cireumstances, is, or is not, the same in point of principle.
If it be !® the same in such & sense, it is the same for all his
purposes, end the law governing it is known.® He must apply
the same rule as has been applied in the like cases. But if it be
not the same in such a sense, if the differences are material,
it is a case theretofore unknown, and there is no rule truly
“known” which governs it. Nevertheless, the judge must

18 Since no two sets of facts are identical, it becomes, as expressed by
Professor W. W. Cook, & matter of “ matching colors.” Some cases
appear to the judge to be in all  essentinls ” like prior cases, and he
follows the precedents. Others require reflection on his part, because
the differences seem to him to make it doubtful whether the case
does not present a “new situation.”

19 Or, rather, if it so appears to the judge.

20 In “clear” cases, the lawyer is apt to advise his client that appeal
to the courts will be futile, and the case will not be submitted. Or the
lawyer often advises his client not to aet against the “law,” that
is, ngainst his prediction, based upon a high degree of probability,
of what & court would decide.
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decide the case, and he does so by the exercise of that capacity
for making a just decision in a novel instance, which his
studies and training have created in him.* . . ..

In short, we must constantly bear in mind Pro-
fessor Oliphant’s recent warning that the tendency
has been away from stare decisis to stare dictis.”
Just what is it, he asks, in prior decisions, which is
to be followed? About this point lawyers and judges
are often confused. Certainly it is not necessarily
any particular words or formulas expressed in the
accompanying opinion. The opinion is primarily
an * essay in rationalization ’’ * by which the court
seeks to explain and justify its decision. Nor is it
the *‘ naked judgment ’’ * in the prior case. If the
latter were the ‘¢ decision *’ that is to be followed,
stare decisis wonld be impossible. The event never
repeats itself. Postmaster Myers is in his grave,
and so is President Wilson, who removed kim. The
particular situation in all its conereteness can never
recur. It was settled forever by the affirmation of
the judgment of the Court of Claims dismissing
Myers® claim for the remainder of his salary.

Generalization thus becomes necessary * to the
application of stare decisis. However, ag Professor

2t That is, he decides after careful reflection about the consequences
which flow from such differences, whether he approach the matter in a
" legulistic ¥ vein or in terms of social conseguences. At least this is
what happens unless the judge mistakenly thinks he is bound by the
words of prior decisions or that he must select some particular rule
which is in reality an overgeneralization.

22 Qliphant, op. cit. in note 13,

28 [bid,, p. 224.

24 1bid,, pp. 217, 223.

26 Tbid., p. 218, n. 1.
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Oliphant points out, so soon as we begin to general-
ize, we get a series of propositions each broader than
the one before. Each proposition is a generalization
which includes a description of the judgment of the
case in hand, in the light of the facts, and something
more, Which shall we take as the ‘“ rule ’ of the
case? For it is obvious that a choice between broader
and narrower generalizations must be made.”

Professor Oliphant wisely suggests that the
answer to this question is an attitude rather than a
statement. Above all, he warns us to avoid super-
generalization, deduction from word patterns, and
excessive attention to those ‘f essays in rationaliza-
tion "’ which lawyers call ‘‘ opinions.’’*

In this process of ** careful generalization,” we
may have one of three purposes: (1) Prediction
with a greater or less degree of probability, as to
how the court will decide a future case if and
when a given situation is presented to it. This is
a chief function of lawyers in helping their clients
discount the future;* and it is as well a problem
for students of constitutional law. We shall later
return to the problem. (2) Argument before a
court, on behalf of a client’s interest, to the end
that the court will accept the broader—or the
narrower—*‘ rule ’’ as the ‘‘ decigion *’ of a given
precedent. Here the position taken is determined

26 Tbid., p. 228, This choice, be it noted, “is nat dictated by logie.”
21 Ihid,, pp. 222, 224, 225, 220,
28 Cf. Reeves, La Communauté internationale, pp. 50-52.
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by the interest of the client, though the arguments
may relate to social policy—in more or less dis-
guised form. (3) Judgment, as students of the art
of government, or as judges, of the desirable rule
as tested by its consequences.® This is the attitnde
in which we approach the choice we shall presently
make of a ** rule ** for the Myers case,

On the side of prediction, we have a study in
probabilities, in which we should pay especial at-
tention to the non-vocal behavior of the judges.
Yet we can, of course, gain some evidence of their
reactions from an analysis of their opinions. In this,
however, we must not be misled into the assumption
that the generalizations of an opinion can with cer-
tainty be made the basis of deduction. For the court
always has one eye upon the general situation, and
one upon the concrete facts before it. It has no
third eye for other concrete situations which it may
later raise into exceptions without expressly ad-
mitting that it thereby repndiates the super-general-
izations of its prior opinions,

On the side of judgment, we engage in reflective
thinking, weighing the consequences of competing
rules, and selecting that which will lead to the most
desirable consequences, This part of our task was
presented in Parts I and II. The rule which we shall
adopt for the Myers case will be one which will
allow ample scope for the future legislation of Con-
gress above advocated. After explaining it, we shall

20 Cf, Oliphant, op. cit., p. 230,
80 Thid., pp. 227, 229.
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proceed to outline a theory of the removal power
which is ** consistent ’’ both with that rule and with
the Constitution, and which at the same time leads
to more desirable consequences than the theory set
forth in the Myers opinion.

THE ‘‘ RULE *’ OF THE MYERS CASE

At the outset we may conveniently classify the
statutory limitations which Congress has sought to
place upon the power of removal as: 1. the attempt
to require the consent of the Senate; and 2. other
limitations, such as, limitations upon the grounds
upon which an officer may be removed, or prohibition
altogether of the removal power. The first limita-
tiom, it has often been argued, is impliedly imposed
by the Constitution itself. Practice, however, hav-
ing refuted this theory, it has been claimed that
Congress may by law require the Senate’s consent.
That it may not is what, in our view, the Myers
case decided.™

Let us list some of the generalizations which we
might, by employing Professor Oliphant’s method,
take ag the *“ rule "’ of the Myers case. We derive
these possible * rules ’ by noting the two main
variable factors implicit in the situation. In the first
place, to what class of officers ‘“ does ’* the decision
apply? To first-class postmasters only, or all post-
masters appointed by the President by and with the
advice and consent of the Senate, or all postmasters

31 Note in this connection the ezt of the act held unconstitutional
in that case.
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whom the President appoints, or all executive officers
whom the President appoints, or all executive officers
of the United States?® In the second place, with
reference to the class selected from the above, what
classes of statutory limitations ¢ does ’’ the Myers
decision invalidate? Those only which require
senatorial consent o removals, or all which require
participation or initiation by Congress, or all also
which limit removal to eertain causes, after notice
and a hearing, or which go further and prohibit al-
together removal by the President?

From the substitution of constants for each of
these variables, we derive a series of ‘‘ rules,”’ after
the manner described by Professor Oliphant, each
of which is a generalized description of the judgment
in the light of the facts, yet each of which for that
very reason goes beyond the particular facts of the
case. We may list the following possible rules, in
ascending order, beginning with the narrowest gen-
eralization:

1. Congress may not make the President’s power
of removal of first class postmasters appointed with
the consent of the Senate depend upon such consent.

2. Congress may not make the President’s power
of removal of first class postmasters whom he ap-
points (whether with or without the Senate’s con-
sent) depend upon such consent.

3. Congress may not prohibit nor in any way re-
strict the President’s power to remove first class

82 See note 11 above.
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postmasters appointed with the consent of the
Senate.

4. Congress may not prohibit nor in any way re-
strict the President’s power to remove first class
postmasters whom he appoints (whether with or
without the Senate’s consent).

5. Same as 1, except that the class of officers
‘¢ first, second and third class postmasters *’ is sub-
stituted for the class ** first class postmasters.”

6. Same as 1, except that the general class ‘¢ post-
masters ” is substituted for * first class post-
masters.”’

7. Same as 2, except for a substitution like that
in 5.

8. Same as 2, except for the substitufion sug-
gested in 6.

9. Same as 1, except that for ‘“ first class post-
masters *’ is substituted ** inferior officers.”

10. Same as 2, except for the substitution sug-
gested in 9.

11, 12, 13. Same as 3, except that for ** first-
class postmasters ’* will be substituted, successively
“ first, second and third class postmasters,”
the general class ** postmasters,”” and ** inferior
officers.”’

14, 15, 16. Same as 4, except for the successive
substitutions suggested in 11, 12, 13.

17. Congress may not make the President’s power
of removal of any executive officers of the United
States appointed by him with the advice and con-
sent of the Senate depend upon the Senate’s consent.



MYERS DECIRION VERSUS MYERS OPINION 199

18, Congress may not make the President’s power
of removal of any esecutive officers of the United
States whom he appoints (with or without the con-
sent of the Senate) depend upon the Senate’s
consent,

19. Congress may neither prohibit nor in any way
restrict the President’s power of removal of any
executive officers of the United States whom he ap-
points with the advice and consent of the Senate.

20. Congress may neither prohibit nor in any way
restrict the President’s power of removal of any
executive officer of the United States whom he ap-
points (with or without the advice and consent of
the Senate).

21. Congress may not make the President’s power
to remove all executive officers of the United States
depend in any case upon the advice and consent of
the Senate.

22, Congress may not prohibit nor in any way
restrict the President’s power to remove all execu-
tive officers of the United States.

All of these generalizations—and others that
might be added—include the facts of the Myers
case. But not all are equally acceptable. In the first
place, that ease dealt with one particular sort of re-
strietion only: the requirement of the Senate’s con-
sent, The Chief Justice’s references to other sorts
of limitation were, by the test set up by James C.
Carter, mere dictg. This eliminates at once several
of the ** rules.”

14
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In the second place, there is no basis either in
the Constitution or in expediency for drawing a
distinetion which will confine the prohibition, as to
this type of restrictions, to first class postmasters, or
to first, second and third class postmasters, or to
all postmasters, or even to all inferior officers. We
thereby eliminate most of the remaining ‘¢ rules.”

There remain only 17, 18, and 19. The Chief
Justice himself did not claim that the ecase extends
to officers the appointment of whom is vested in
the President alone, though he strongly hinted at
his opinion on the matter. And certainly the exten-
sion of the case to make it read, as Professor Corwin
expressly does,” that Congress may not restriet the
power of the President, deducible from his ¢ execu-
tive power,”’ to remove at pleasure even officers ap-
pointed by the heads of departments, whose removal
by the said heads may, under the Perkins case,™ be
restricted by Congress, is contrary to the express
statement of the opinion itself,

Therefore, the rule of the Myers case which we
select 1s 17:

Congress may not make the President’s power of
removal of any executive officer whom he appoints
with the advice and consent of the Senate depend
upon the Senate’s consent,

This rule, as will appear, does not necessarily pre-
vent Congress from limiting the President in other

83 See note 11 above. Professor Corwin merely says this follows
from the Chief Justice’s premises, but he rejects those premises.
3¢ United States v. Perkins (116 U, 8. 143).
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ways in the removal of certain classes of officers.
Nor does it confliet with our conclusions as to ex-
pediency. The important desideratum is that Con-
gress shall have power, with reference to certain
classes of officers, to gnarantee independence of
tenure. The requirement that the Senate’s consent
be obtained for the removal of such officers might
check political pressure from the President, or it
might not. In the case of ordinary administration,
it would probably hamper efficient administration
and divide presidential responsibility; and in the
case of boards and commissions it would add the
control of one political body to check that of another.
The desired end of independence of tenure can
better be secured by means which we shall show to
be still possible.

In justification of our limitation of the Myers case
to the * role ”’ set forth above, we may first cite
the opinion set forth by Solicitor General Beck in
his ¢ Brief for the TUnited States on Reargu-
ment ;¥

II, Tup QuestioN 1N Its Narrower AspECTS

In limine, I stress the point that it may not be necessary
tn the instant case to determine the broader aspects of this
important question, for the statute under consideration can
be held unconstitutional without assuming the absolute power
of the Progident to remove any executive officer,

«+ .. When Congress provides that the President may
not remove except with the concurrence of the Senate, (that

88 Senate Doc. 174, 69th Cong., 2d sess., pp. 69-71,
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is, that the incumbent shall hold office during the pleesure
of the Senate), such an act does not prescribe qualifications
nor enact conditions to be deemed sufficient for removal, It
does not create an office, abolish one, nor limit the duration
thereof. It takes from the President a part of Lis constitu-
tional power and divides it with the Senate.

Take, for example, a statute which provides that a post-
master should be removed for inefficiency or dishonesty, or
that he should not be removed except for inefficiency or dis-
honesty.

The first statute could probably be reconciled with the
Constitution. It is a declaration of public policy and prescribes
a standard of service.

The second statute would be of very doubtful constitution-
ality, for it deprives the President of the power of removal
for any other cause than inefficiency or dishonesty.

1 can, however, arguendo, concede that each of these statutes
could be reconciled with the Constitution, for each simply
prescribes a legislative standard and defines a publie policy
in respect to the appointment and causes of removal, and leaves
to the President the Executive function of applying the
standard in the administration of the executive department.
As he determines whether the incumbent has been either
inefficient or dishonest, his Executive function, while to some
extent restricted (especially in the second act), nevertheless
remains,

A very different question, however, is present in the instant
case, where no legislative standard is prescribed and no general
policy laid down except that the President may not exercige his
Executive function of removal except with the consent of the
Senate.

This necessarily essociates the Senate with the President in
the exercise of a purely Executive function. Such a law does
not regulate the power of removal. It asserts a right to
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exercige it. It differs, fofo cuelo, from the two imaginary
statutes which I have cited for the purposes of illustration,

Hitherto it has been assumed in the discussion of this
question that there is no middle ground between the absolute
power of the President to remove and the absolude power of
the Congress to control the right of removal. The illustra-
tions that I have given suggest that there may be 2 middle

Whether the middle ground exists need not be decided in
this cage, for the law now under consideration simply asserts
an unqualified right of the Senate to participate in the
Executive function of removal.

Such a law is not the decluration of a legislative policy.
It 4s o redistribution of the powers of government. . . . .

If this “middle ground ” interpretation of the Constitu-
tion does not commend itself to the court, then the broader
question . . . . confronts the court, which must then con-
sider whether the power of removal is & constitutional pre-
rogative of the President and, as such, can not be regulated by
Congress. . . . .

I repeat that, for the purpose of the instant case, it is not
smportant to the Government which of the two theories of the
President’s power this court may take; for in either case this
statute stands condemned, as it prescribes no legislative stand-
ard but simply assumes the right of Congress to participate
with the President in the executive power of removal.

The same tendency to narrow the application of
the case to the judgment in the light of the faets
is seen in a statement issued by the Solicitor General
goon after the Myers opinion was handed down.
He said: *

3¢ New York Times, November 7, 1926, Quoted in Willoughby on
the Constitution, 2d ed., 1929, III, § 1000.
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Moreover, the decision does not decide whether or not there
may not be a class of officers who are not in strictness executive
officers. For example, the Federal Trade Commission is chiefly
s fact-finding commission, to aid Congress in formulating
legislation. The Interstate Commerce Commission is a fact-
finding commission which discharges the so-called legislative
duty of imposing reasonable rates upon carriers. The Comp-
troller General is regarded as the special representative of
Congress in seeing thet its appropriations are faithfully
disbursed. Can the President remove such guasi-legislative
officials? This [Myers] decision is not conclusive upon this
point, and properly s0; for no case of this character was before
the court.



CHAPTER VI
Facrons 1v Tar Leear Prosrem

We have now shown that, as an authoritative prec-
edent, the decision in the Myers case gives a final
answer to only one of the questions which relate to
tenure of office under the Constitution. That decision
was in line with the congressional conclusion of 1789
that the Senate should not share in the power of re-
moval. It held that an act of Congress purporting to
give such share in removals to the Senate was invalid.
But there are obviously other ways in which Con-
gress might legislate as to tenure. It might seek to
make certain officers irremovable, either during a
fixed term or during good behavior. Or, it might
prescribe the grounds upon which alone the Presi-
dent may remove, as well as the mode of procedure
necessary to make an act of removal valid. The
latter might prove to be a more or less important
safeguard against removals for other causes than
those prescribed in the statutes.

These sorts of tenure of office acts not having been
passed upon in the Myers case, it remains for us to
inquire whether they might be held constitutional.
Is there any * necessity *’ to accept premises, such
as those of the Myers opinion, which will lead us
to conclude that these types of statutes also are
invalid? Is there any ¢ inescapable ’’ answer to our

205
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question in the text of the fandamental law? Does
the historie debate on removals in the first Congress
give ms a ‘‘ conclusive ”’ answer? Are there any
judicial precedents other than the Myers case which
preclude the reopening of this issue along the lines
suggested?

In this chapter we shall examine these several
factors in the legal situation. By so doing we shall
find that the question before us is still an open one,
We shall find that we cannot tag any answer as a
‘* necessary conclusion.” Hence, we shall be forced
to a choice. This choice we shall make upon the
basis of public policy. What that policy is in the
instant case has been made clear in Parts T and IL
To attain the ends therein set forth as socially ex-
pedient, we shall conclude our constitutional study
by outlining in the final chapter a constitutional
theory of the power of removal, or, in other terms,
a theory of tenure of office under the Constitution.
We shall not claim that this is the ** only possible ”’
theory; what we shall do is simply to state our con-
clusions as to public policy in terms of ‘‘ constitu-
tional interpretation.’”” For, under our existing
legal habits of thought, such conclusions, to be ac-
ceptable, must be expressed in terms of inferences
drawn from the Constitution. Other inferences, we
shall see, might be drawn from the document; but
we shall seleet premises which may plausibly be read
into the Constitution, our selection to be made on the
basis of the expediency of the conclusions which are
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deducible therefrom. Our ‘‘ constitutional theory *’
will thus consciously be a mode of stating our views
of expediency in legal language. Logically, this is
all that, in a situation such as this, anybody can do.
Yet, as we shall show, judges talk as if, and seem
often to believe that, what they do is something much
more ‘‘ mechanical.’’* They think their deductions
are ‘‘ reasons '’ for decisions when, logically, they
are the forms of stating conclusions? already ar-
rived at. In such a situation, it is much better to be
conscious of the grounds of the choice of the con-
clusions.?

The Text of the Constitution. If the Constitution
itself gave an ‘‘ unequivocal ’’ answer to the ques-
tion whether Congress could restrict the power of
removal, we should need to go no further. But this
statement is misleading in that it implies that lan-
guage symbols can be entirely ** unequivoeal.’”’*
Even if the text dealt, in explicit lerms, with the
subject, there would still, no doubt, be the possibility
of raising questions of so-called ** interpretation.”
Or, more accurately, there would still be the probabil-
ity that some situation—say the tenure of the Comp-
troller General—would arise where the question

18ee the naive view quoted in Cook, “Scientific Method and the
Law,” Johns Hopkins Alumni Magazine, March, 1927, at pp. 228-229.

2]bid,, pp. 230-232,

2 8ee Holmes, * Path of the Law,” in Collected Legal Papers, pp
181, 184, 185.

4(Qgden and Richards, The Meaning of Meaning, passim. These
writers emphasize a truth that most lawyers lose sight of; namely,
that all definitions are ad hoe: p. 111.
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might plausibly be raised whether the terms of the
text ‘‘ included '’ this special situation. When we
say that, in such an event, the courts give an
¢ authoritative interpretation *’ of a text, we really
are deseribing the result of reflective thinking
whereby the courts extend, or refuse to extend, the
meaning of the concepts in question to include the
new situation.

But, in regard to the question of removal from
office, other than upon conviction after impeach-
ment, the Constitution is not even ambiguous., It
resembles the Sphinx rather than the Oracle of
Apollo. While the Myers case was pending, Pro-
fessor Lindsay Rogers wrote: ¢ The Court will not
have to find ont what the law is, because the law does
not exist. The Court must determine what the Con-
stitution would have said on such a subject if the
Constitution had not been silent.””* So far as that
document is concerned, therefore, we are left purely
to inference. It is a matter of historical record, as
well as a conclusion forced upon us by a considera-
tion of the nature of language symbols and of the
“ logic "' of ** documentary interpretation,’” that
different persons may infer different conclusions
from the text of the Constitution as to the power of
removal.® These differences began with the split

5 The American Senate, p. 35.

8 For & striking illustration of this, see how the “ framers ” who were
present in the first Congress differed in their inferences: Thach, The
Creation of the Presidency, chap. VI. Compare also the majority and
dissenting opinions in Myers v. United States (272 U. B. 52).
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among the members of the first session of the first
Congress who had heen members of the Philadelphia
Convention of two years before” They have con-
tinued to the present time. In the complete absence
of explicit language dealing with the subject, the
leeway for varying inferences is wider than usual.

In drawing such inferences, Mr. Justice Holmes
is neither more nor less “‘ logical '’ than Mr. Chief
Justice Taft. Their differences grow solely out of the
fact that they read into the silent text different
premises. To draw inferences from this silence, it
is absolutely necessary {o assume, tacitly or con-
sciously, certain premises which are thus read into
the clauses which are considered ** relevant.”’ Since
these two men differ as to which clauses are * rele-
vant,”” and as to the ** meaning *’ of those clauses
selected as relevant, it would be astonishing if they
did arrive at the same conclusion. Only if one of
them reasoned in an illogical fashion, would this
identity of conclusions be possible!

Now if it depends upon what we read into the
depths of Constitution’s silence as fo what we draw
out of it, then how can one man’s conclusions be
more ‘‘ logical '’ than those of another? This would
be possible if one of them were ‘¢ inspired *’ as an
interpreter. But there is no doctrine that our judges
are ‘‘ infallible ’’ in the sense of the Catholic doc-
trine of ‘‘ papal infallibility.”” However, it is pos-
gible to select a group of men whose conclusions,

7 See note 6 above.
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while not *‘ infallible,” are yet habitually accepted
as ‘‘ authoritative.” For American constitutional
law, this group is the Supreme Court when deciding
the specific issue of a given case. Unless and until
this Court so decides the issues which we have
raised, then there will be no ‘‘ meaning *’ which is
“ necessarily ’’ to be read into the text of the Con-
stitution. As yet, that text can give us no answer,
except as we bring to it additional data in the form
of * extrinsic evidence '’ or conclusions on public
policy.

Principles Now Firmly Established. At this point
we may conveniently set forth the principles which
practice and interpretation have so firmly estab-
lished that there is very little likelihood that they
will ever be seriously questioned.

The first is that, at least in the absence of legis-
lative provisions to the contrary, the President has
directly from the Constitution complete authority
to remove at pleasure all officers whom he appoints,
federal judges, of course, excepted.

The second is that, in performing this function,
the President need not consult the Senate. The
President acting alone exercises this power, and the
Senate has no constitutional claim fo participate.

These first two principles have been the outgrowth
of the  legislative decision ' of 1789, which has
been followed in practice ever since, and assumed
by the Supreme Court in several cases. The result
of the grand debate on the power of removal which
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took place in the first Congress was the enactment
of statutes recognizing that the President—acting
alone—has the power, not by legislative grant, but
by inference from the Constitution, to remove at
pleasure department heads, Opinion in the debate
had not been unanimous by any means, There had
been set forth four different theories of constitu-
tional interpretation® But the one that won, by
being embodied in the acts creative of the three
departments then established, was ¢¢ that the Presi-
dent possessed the sole power by virtue of the Con-
stitution itself.’’® For these acts, instead of author-
izing the President to remove such department
heads, provided for the situation that would arise
whenever he should exercise his right to remove
them. These words were deliberately chosen to ex-
press a recoguition of a constitutional power, and
one in the exercise of which the Senate was held not
to be included.”

This interpretation hecame the accepted practice.
In the administration of President Jackson the im-
plications of the power of removal as involving the
correlative power of administrative supervision were
clearly brought out. In order to strengihen the
state banks, the President dctermined to remove
government funds from the National Bank, with
which he was “ at war,”’ and to deposit them with

8 Thach, op. cit., p. 4.

# Ihid,

10 Thach, op. eit., chap, VI, gives a vivid and {lluminating acoount
of this vote.
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the former institutions. When Secretary of the
Treasury McLane refused to order the removal, the
President made Duane Secretary of the Treasury,
shifting McLane to the State Department. When
Duane likewise proved intractable, and refused to
resign, Jackson removed him from office and ap-
pointed Taney, who ordered future deposits to be
made in the state banks.* These incidents led to
congressional debates in which the issnes were again
discussed,”® but Congress took no decisive action,
except that the Senate censured the President’s
action and refused to confirm Taney’s nomination.
The censure was later expunged from the records.

Practice has firmly established these principles.
One or both were assumed in earlier Supreme Court
decisions, Thus in Parsons v. United States*® the
Court held that a statutory limitation of the term
of an officer appointed by the President, by and with
the advice and consent of the Senate, did not indicate
the Congress thereby intended to forbid the Presi-
dent to remove the officer before the expiration of
the term, However, when the case arose, the Senate
had already confirmed the nomination of the officer’s
successor. A dictum in ex parte Hemnen, which is
considered below, accepted_the theory of the sole
power of removal, without the consent of the Senate.

1 Lotané, History of the Uniled States, pp. 281-283.

12Bee below, this chapter, quotations from speeches of Clay,
Calhoun and Webster.

13167 U. 8. 324,
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Again, in Shurtleff v. United States, the Court con-
strued a clause authorizing presidential removal for
specified causes as not intending to restrict his pre-
existing power to remove for other causes. Both
decisions proceeded upon the assumption that, prior
to the passage of the statute involved, the President
had the power to remove; and, at least in the Shurt-
leff case, the Court gave a strained construetion to
the law, a construction thai made it almost meaning-
less, in order to avoid the direct issue whether Con-
gress could restrict the President. But however
these earlier cases be interpreted, the second prin-
ciple is certainly included in the third.

The third principle is that Congress may not by
statute require the President fo consult the Senate
in exercising this power of removal. Presumably,
also, Congress cannot take to itself the exercise of
the power. This prineiple was first brought into is-
sue by the Tenure of Office Acts of the Johnson ad-
ministration.’® Then for the first time Congress
tried to require by statute the consent of the Senate
before presidential removals should become ef-
fective. This issue figured in the impeachment of
President Johnson; * and later led to a sharp fight
between President Cleveland and the Senate.” The

14189 U. 8, 311. The court said that removal for one of the speci-
fied causes would probably have to be preceded by a hearing, but
that removal without a hearing was presumably for a cause other than
one of those enumerated in the statute.

15 Especially 14 Stat. at L. 430, chap. 154.

18 Dewitt, The Impeachment and Trial of Andrew Johnson.

17 8ee Cleveland, Presidential Problems, chap. I.
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constitutionality of such acts was always regarded
as doubtful; and the most important of them was
repealed. One that remained on the books®® was
brought before the Court in the Myers Case.® Then
for the first time the Court passed upon this delicate
question; and its decision finally established the
third principle set forth ahove.”

Possibly a fourth principle is that in ease Con-
gress legislates in regard to removals, the courts
will not interpret its acts as limitations upon this
presidential power where the language is open fo
other interpretation, This seems to be an implica-
tion of the Shurtleff ease.” The Court held in that
case that the statutory provision for removal for
specific causes did not prevent removal without hear-
ing for other causes. This absurd result was the
excuse for avoiding the issue with which we are
primarily concerned in this treatise. 1t would seem
that, so long as the case is not overruled, it requires
plain language—very plain language—for Congress
to restrict, if it may restriet at all, the President’s
power of removal. Congress would have to say ex-
plicitly that removal must be for the listed causes
and for these only before the words of the statute
would have any practical effect at all.

A fifth principle seems to be that the act by which
Congress vests the power of appointment of inferior

1819 Stat. at L. 80-81.
1272 U. 8. 52.

20 8ee chap. V above,
7189 U. 8. 311.
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officers in department heads or the courts of law
implies, in the absence of other provision, a power
of removal in such appointing authority. This was
decided in the case of ez parte Hennen.*® The judge
of the district court of Louisiana had appointed a
clerk of the court under authority of Congress; and,
there being no statutory provision concerning the
removal of such clerks of court, had removed him.
The Supreme Court declared the act of removal
valid. This presumably applies also to department
heads, as the next case to be considered indicates,

This ease—United States v. Perkins *—estab-
lished the principle which we may list as number six.
This is, that in such cases, at least with reference to
department heads so vested with the appointment of
inferior officers, Congress may regulate the exer-
cise of the power of removal. At least, this is a
reasonable ‘‘ rule *’ to adopt for the case, as well
as the ““ rule ”” which the Myers opinion ascribed
to it. Congress had by law provided that no officer
in the naval service in time of peace could be re-
moved except after a court martial. A naval cadet
engineer having been dismissed by the Secretary
of {he Navy without & court martial, the Court held
the removal illegal. The basis of the decision was
that, by vesting the power to appoint such inferior

2213 Pet. 230,

23163 U. 8. 625. The Court was not called upon to decide whether
the fact that Congress may vest the appointment of inferior officers
in depertment heads gives it 2 power to regulate tenure even while
it leaves appointment to President and Senate.

15
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officers in the department head, Congress acquired
a power to restrict his removal of such officers ** as
it deems best for the public interest.”” Whether
Congress could restrict the power of courts in re-
moving officers appointed by them, especially offi-
cers performing court functions, is another question.

Precedents and the Questions Still Undecided.
Such are the only significant precedents of the high-
est court. It is clear that they have decided certain
fairly definable ‘¢ prineiples ** which will, we think,
be generally accepted. But the point is that there
remain questions—especially one all-important ques-
tion—upon which none of the decisions ** of the
Court has directly passed judgment. Thus it has
been suggested that, even where Congress by statute
regulates the removal of officers appointed by de-
partment heads, when such heads do the removing,
the President himself has, under his executive power
as defined in the Myers opinion, a separate and il-
limitable power of removal.”® However, the opinion
in that case gave no hint of any such presidential
power. Whether or not it is implicit in the premises
of that opinion is for us immaterial; for we shall
reject several of those premises.

But the most important question that has not heen
judicially settled is this: may Congress by statute
regulate the condilions of tenure, and the causes
and mode of removal, of non-inferior officers, and of

2+ As distinguished from mere dicia in the opinions.
<3 8ee Corwin, The President's Removal Power, p. 7.
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those inferior officers whose appointment it leaves
to the President and Senate, or which it vests in the
President alone?

‘We have already noted the silence of the Consti-
tution on this point. The Myers opinion infers that
Congress has no such power; but we saw in the
last chapter that these statements are dicta. In
short, none of the cases furnishes us the additional
data needed to read an answer into the Constitution.
There are left two important sources of such ad-
ditional data: the historical material, and the
““ reasoning ’’ of the Myers opinion and other essays
and debates on the subjeet.

The ‘‘ Legislative Decision’’ of 1789, In the
opinion of the Court in the Myers case the Chief
Justice laid great stress upon the debate on the
removal power which took place in the first session
of the first Congress, and upon the action that re-
sulted from that debate. But whatever that debate
decided, it need not be taken as having decided the
question before us. This is all we need prove.

The best account of this debate is that given by
Professor Thach in his Creation of the Presidency.®
He points out that four different theories were
developed in the House. These he describes as
follows: *‘that the major executive officers held
office on good behavior and were removable only by

26 This 18 & monograph in the Johns Hopkins Studies in Hisiorrcal
and Poltical Science (1922). It is a scholarly analysis of first ranl;,
and will form the baesis of our discussion of the debate of 1789,
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impeachment; that the power to remove was in-
cident to the power to appoint, was consequently
vested by the Constitution jointly in the President
and Senate, and should be left unmentioned in the
organization bills, or, if mentioned, should be recog-
nized as possessed jointly; that the power to create
offices was eomplete, and included a right on the
part of Congress to vest removal where it chose,
which should be the President alone; finally, that
the President possessed the sole power by virtue of
the Constitution itself.””*

In the House sixteen members were constitutional
grant men; fourteen may reasonably be classed as
legislative grant men.® There were three Conven-
tion members in cach group.

The final vote was 29 to 22. The 29 included six
Convention members, the 22 two Convention mem-
bers.”® This vote brought together the constitutional
grant and the legislative grant men in a final decision
in favor of the constitutional grant theory.*

In the Seuate, the tic vote led Vice-President
Adams to give the casting vote in favor of the con-
stitutional grant theory.” Of the Convention mem-
bers, six voted in favor of the bill, four against.*

27 Thach, op. cit., p. 144.

*81bid,, p. 164. See, for Boudinot, ibid,, note 31. The position of
some fecms merely a matter of inference.

%6 Tbid., pp. 154-156.

30 Thid., pp. 149, 151, 154.

3t Maclay'’s Journal, pp. 113-114.

82 Thach, op. cit., pp. 157-158.
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Thus in the final analysis twelve of the eighteen
Convention members voted for the constitutional
grant idea.™

These figures are, however, misleading. It would
be more correct to say that nine of the eighteen
definitely thought the constitutional grant theory
the proper construction to be placed on the Con-
stitution, To see how this is so, we must consider the
parliamentary strategy of Benson, a strategy which
lined up the legislative grant men behind the con-
gtitutional grant theory. Dr. Thach tells the story:
the original bill provided that the foreign secre-
tary should be ‘‘ removable by the President,”
a phraseology that seemed to be based on the legis-
lative grant theory, but was ambiguous, During the
disenssion of this bill, Representative Benson gave
notice of an amendment to read that the chief elerk
should take charge of the office ** whenever the said
principal officer shall be removed from office by the
President of the United States, or in any other case
of vacancy.”’ His idea was to strike out the words
** to be removable by the President *’ after the adop-
tion of this amendment. The legislative grant men
could thus vote for the amendment without formally
abandoning their position. Then on the later move
to strike out, the opponents of the idea of presiden-
tial removals would be in a dilemma whichever way
they voted. By voting to strike out they would
support the constitutional grant idea. By voting

33 Thid,, p. 1568
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nay they would support the legislative grant idea.
Both motions carried, and the final bill clearly ex-
pressed the constitutional grant theory.® Appar-
ently some at least of the legislative grant men
shifted their position, by way of compromise, rather
than support either the temure during good be-
havior theory or the senatorial participation theory.
Three of these were Convention members,”® and
their names are properly to be subtracted from the
twelve Convention members who voted finally for the
bill. Tt is reasonable to conclude that they preferred
to have the President alone remove;™ but there is
no reason to believe they changed their views on
the power of Congress to regulate tenure.

It is thus not unfair to say that as evidence of the
““ intent *? of the framers of 1787, the debate showed
them equally divided between those who favored
the constitutional grant idea and those who did not.
Of the latter, some were senatorial participation
adherents.”

The Chief Justice utterly ignores the fact that
the views of ‘‘ Mr. Madison and his associates,”
upon which he relies, were held by only half the ex-
Convention members. But this is not the whole story.
Madison himself, often called the ** father of the
Constitution,” shifted during the course of the de-
bate from the legislative grant to the constitutional

24 Thid,, pp. 153-154.

33 Ibid., p. 154.

% Ibid,, pp. 148-149, 150-162.

371bid., pp, 146, 154-155. There were two of this view among the
ex-members of the Convention in the House,
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grant camp! *® Furthermore, the bill would not have
passed the Senate at all had not Dalton and Bassett
‘“‘recanted.”*® The latter had been a member of
the Philadelphia Convention. The uncertainty felt
by members is indicated by the fact that Butler, who
voted against the constitutional grant theory in the
Senate, had been in favor of it until he heard Ells-
worth’s arguments in support of the idea.** Thus
one Convention member *‘ converted ’ another to
opposition by his manner of advocacy!

After it had been settled that heads of depart-
ments should hold during pleasure, Madison sug-
gested that the Comptroller, as an officer whose func-
tions partook of a judicial as well as executive
quality, have a limited term, but be removable during
that term by the President. His idea was to make
him dependent all around, in the interest of the
individual. Apparently Madison and others con-
sidered this a special limitation upen the power of
removal as they had construed it, Yet if this is so, the
‘¢ legislative decision ’? has since been partially de-
parted from; the terms of many officers other than
department heads have been fixed,* and this power
of Congress is undoubted.** The dissenting opinion
of Mr. Justice MacReynolds in the Myers case called
this a limitation also: the act of 1820 which fixed

89 Tbid., pp. 151-153.

9 Maclay's Journal, pp. 112-113.

#1bid., p. 110.

1] Stat. at L. 87, chap. 20; 3 Stat. at L. 582, chap. 102,
42 3ee the Parsons case (167 U. 8. 324).
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four year terms for many officers, is, it said, a
removal by direet legislation.

The matter was dropped probably because of a
disinclination to re-open the issue in any of its
aspects. Yet it is not without significance that Stone
said:

Ag the Comptroller was an inferior officer, his appointment
might be vested in the President by the Legislature; but,
according to the determination which had already taken place,
it did not necessarily follow that he should have the power
of dismissal,

Misunderstanding Madison’s suggestion, appar-
ently, Stone also said ¢ e did not know whether the
office should be held during good behavior, as the
"gentleman proposed. . . . . But he thought all of-
ficers, except judges, should hold their offices during
pleasure.”’

Smith, of Seuth Caroling, ‘¢ approved the idea of
having the Comptroller appointed for a limited time,
but thought during that time he ought to be indepen-
dent of the Executive, in order that he might not
be influenced by that branch of the Government in
his decisions.’”

Coustitutional Practice. Congress long acquiesced
in the constitutional grant idea, and long refrained
from attempting to regulate the power of removal.
But in 1835 the removals of President Jackson led
Clay, Calhoun and Webster to assert on the floor of
the Senate that Congress may regulate it.

43 Annals of Congress, I, cols. 635-639.
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In his speech of February 18, 1835,% Clay re-
pudiated the idea that the opening sentence of Ar-
ticle IT of the Constitution is a grant of general
executive power:

In neither case, does the preliminary cleuse convey any
power; but the powers of the several departments are to be
sought for in subsequent provisions, The legislative powers
granted by the constitution are to be vested, how? In a
Congress, What powers? Those which are enumerated. The
executive power is to be vested, how? In a council or in
several? No, in a President of the United States of America.
What executive power? That which is possessed by any chief
magistrate in any country, or that which speculative writers
attribute to the executive head? No such thing. That power,
and that only, which the constitution subsequently assigns to
the chief magistrate.

Clay continued:

There iy much force in the argument which attaches the
power of dismission to the President and Senate conjointly,
ag the appointing power. But 1 think we must look for it to a
broader and higher source—the legislative department. The
duty of appointment may be performed under a law which
enaets the mode of dismission. This is the case in the post-
office department, the post-master general being invested with
both the power of appointment and of dismission. But they
are not necessarily allied, and the law may separate them;
end assign to one functionary the right to appoint, and to 2
different one the right to dismiss. Examples of such a separa-
tion may be found in the State governments,

4 Clay: Lije and Speeches (Phila., 1853), II, 268 ff. The significance
of the opinions of Clay, Calhoun and Webster is not wholly destroyed
by the fact that even Clay did not insist upon legislation in control
of the removal power.
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It is the legislative authority which creates the office, defines
its duties, and may prescribe its duration. . . . . The office,
coming into existence by the will of Congress, the same will
may provide how, and in what manner, the office and the
officer shall both cease to exist. It may direct the conditions
on which he shall hold the office, and when and how he shall
be dismissed. . . .. But the constitution has mot fixed the
tenure of any subordinate offices, and therefore Congress may
supply the omission, It would be unreasonable to contend that,
although Congress, in pursuit of the public good, brings the
office and the officer into being, and assigns their purposes,
yet the President has control over the officer which Congress
cannot reach or regulate; and this control in virtue of some
vague and undefined implied executive power which the friends
of executive supremacy are totally unable to attach to any
specific clause in the constitution.

It has been contended, with great ability, that under the
clause of the constitution which declares that Congress shall
have power “to make all laws which shall be necessary and
proper for carrying into execution the foregoing powers, and
«il others vested by this Constitution in the government of the
TUnited States, or in any department or officer thereof,” Con-
gress is the sole depository of implied powers, and that no
other department or officer of the government possesses any.
If this exgument be correct, there is an end of the controversy.
But if the power of dismission be incident to the legislative
department, Congress has the clear right to regulate it. And
if it belong to any other department of the government, under
the cited clause, Congress has the power to legislate upon the
subject, and may regulate it, although it cannot divest the
department altogether of the right. . . . .

But it will be argued that it the summary process of dis-
mission be expedient in some cases, why take it away alto-
gether? The bill under consideration does not disturb the
power. By the usage of the government, not I think by the
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constitution, the President practically possesses the power to
dismies those who are unworthy of holding these offices. . . . .
The principal object of the bill is to require the President, in
case of dismission, to communicate the reasons which have
induced him to dismiss the officer. . . . . And yet this mild
regulation of the power is opposed by the friends of the ad-
ministration!

But, Mr. President, although the bill is, I think, right in
principle, it does not seem to me to go far enough. . ...
It will be some, but not sufficient retraint against abuses, I
have, therefore, prepared an amendment. . ... By this
amendment [which he was later induced not to urge at that
time], as to all oftices created by law, with certain excep-
tions, the power at present exercised is made a suspensory

It may be snid that there are certain great officers, heads of
departments and foreign ministers, between whom and the
President entire confidence should exist. This is admitted.
But surely if the President removes any of them the people
ought to know the eause. The amendment, however, does not
reach those classes of officers. And supposing, as I do, that
the legislative authority is competent to regulate the exercise
of the power of dismission, there can be no just cause to appre-
hend that it will fail to make such modifications and exceptions
as may be called for by the public interest.

Clay spoke at length of the precedent of 1789
He said the confidence reposed in President Wash-
ington had great influence in establishing it; that
Madison’s argument was the most unconvincing he
had ever seen from his pen; and that it had never
been reviewed because there was felt to be a need for
removals by a means short of impeachment, and be-
cause the power had not been abused until the
Jackson administration. He also pointed out the
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different construction given in the states, despite
the existence in the Kentucky constitution of a
faithful execution clause.

Calhoun ** explained how his examination of the
question had led him to reverse his earlier assump-
tions, based upon the fact that the decision of 1789
had never been disturbed :

If the power to dismiss is possessed by the Executive, he
must hold it in one of two modes: either by an express grant
of the power by the constitution, or as a power necessary and
proper to execute some power expressly granted by that instru-
ment. . . .. If it exists in that [the latter] character, it
belongs to Congress and not te the Executive. .. .. Hear
what that sacred instrument says [quotes necessary and proper
clause]. Mark the fulness of the expression. Congress shall
have power to make all laws not only to carry into effect the
powers expressly delegated to itself, but those delegated to
the Government, or any department or office thereof, . . . .
It follows, of course, to whatever express grant of power to
the Executive the power of dismissal may be supposed to
attach, whether to that of seeing the law faithfully executed,
or to the still more comprehensive grant, as contended for
by some, vesting executive powers in the President, the mere
fact that it is a power appurtenant to another power, and
necessary to carry it into effect, transfers it, by the provisions
of the constitution cited, from the Executive to Congress, and
places it under the control of Congress, to be regulated in the
manner which it may judge best. . . . .

Such . . . . are the arguments by which I have been forced
to conclude that the power of dismissing is not lodged in the
President, but is subject to be controlled and regulated by
Congress. . . . . 1 have been compelled to the conclusion, in

45 Register of Debates in Congress, 23d Cong., 2d sess, pp. 553 ff.
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spite of my previous impression. Relying upon the early
decision. of the question, and the long acquiescence in that
decision, I had concluded, without examination, that the de-
cision had not been disturbed because it rested upon principles
too clear and strong to admit of doubt.

In his speech of February 16, 1835, Webster said,
in part:*

This provision |of a proposed bill] is that, whenever the
President removes any of these officers from office, he shall
state to the Senate the reasons for such removal. . . ..

The bill . . . . expressly recognizes and admits the actual
existence of the power of removal. . . , . T consider it, there-
{ore, a settled point; settled by construction, settled by prece-
dent, settled by the practice of the government, and settled
hy statute. . . . . . \t the same time, . . . . in my deliberate
judgment, the original decision was wrong. I cannot but
think that those who denied the power in 1789 had the best
of the argument ; and yet I will not say that I know myself so
thoroughly as to affirm that this opinion may not have been
produced, in some measure, by that abuse of the power which
has been passing before our eyes for several years. . . . .

Executive power is not a thing so well known, and so
accurately defined, as that the written constitution of a limited
government can he supposed to have conferred it in a lump.
. .+ . Whet model or example had the framers of the Con-
stitution in their minds . ., . .? Did they mean executive
power as known in England, or as known in France, or as
known in Russia? Did they take it as defined by Montesquien
by Burlamaqui, or by De Lolme? . . . .

T understand the Constitution as saying that “ the executive
power herein granted shall be vested in a President of the
United States.” . . . .

46 Works (Boston, 1854), IV, 179 ff.
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+ ++« I do not, therefore, regard the declaration . ...
a8 being any grant at eil. . . . . In the one case, as in the
other, I think the object was to describe and denominate the
department, which should hold, respectively, the legislative
and the executive authority. . . . .

Especial attention may be called to Webster’s
argument that if the opening sentence of Article IT
vests the executive power as a lump in the President,
then the express grant of so universally recognized
an executive power as the command of the army and
navy is rendered redundant:

The very first of the enumerated powers is the command
of the army and navy. This, most certainly, is an executive
power. And why is it particularly set down and expressed, if
any power was intended to be granted under the genmeral
words?

Webster continued:

11, then, the power of removal be admitted to be an execu-
tive power, still it must be sought for and found among the
enumerated executive powers, or fairly implied from some one
or more of them. It cannot be implied from the general words.
The power of appointment was not left to be so implied. . . . .

.« + . Nothing is said in the Constilution about the power
of removal, because it is not & separate and distinct power.
1t is part of the power of appointment, naturally going with
it or uecessarily resulting from it. The Constitution and laws
may separate these powers, it is true. . . . . So a statute, in
prescribing the tenure of any other officer, may place the
officer beyond the reach of the appointing power. But where
no other tenure is preseribed, and officers hold their places at
will, the will is necessarily the will of the appointing power;
because the exercise of the power of appointment at once dis-
places such officers,
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Webster contended that the uswal practice had
been to associate removals with the appointment
of successors, and concluded that the power of re-
moval ought to have been only with the Senate’s
consent.

Again he said:

But this argument, drawn from the supposed inconvenience
of denying an absolute power of removal to the President, sug-
gests still another view of the question. The argument asserts,
that it must have been the intention. of the framers of the Con-
stitution o confer the power on the President, for the sake of
convenience, and as an absolutely necessary power in his
hands. Why, then, did they leave their intent doubtful? Why
did they not confer the power in express terms? Why were
they thus totally silent on a point of so much importance?

1 have the clearest conviction that they looked to no other
niode of displacing an officer than by impeachment, or by the
regular appointment of another person to the same place.

The present bill does not disturb the power ; but I wish it not
to be understood that the power is, even now, beyond the reach
of legislation. T believe it to be within the just power of
Congress to reverse the decision of 1789. . . ..

The regulation of the tenure of office is a common exercise
of legislative anthority, and the power of Congress in this par-
ticular is not at all restrained or limited hy anything con-
tained in the Constitution, except in regard to judieial officers.
Al the rest is left to the ordinary diseretion of the legislature.
Congress may give to offices which it creates (except those of
judges) what duration it pleases. . . . . When he comes into
the office, he comes into it upon the conditions and restrictions
which the law may have attached to it. If Congress were to
declare by law that the Attorney-General, or the Secretary of
State, should hold his office during good behavior, I am not
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aware of any ground on which such e law could be held
unconstitutional. A provision of that kind in regard to such
officers might be unwise, but I do not perceive that it would
transcend the power of Congress . . . . While the power of
nomination and appointment is left fairly where the Constitu-
tion has placed it, I think the whole fleld of regulation is open
to legislative discretion. If a law were to pass, declaring that
district attorneys, or collectors of customs, should hold their
offices for four years, unless removed on conviction for mis-
behavior, no one could doubt its constitutional validity; be-
cause the legislature is naturally competent to preseribe the
tenure of office. And is a reasonable check on the power of
Temoval any thing more than a qualification of the tenure of
office? . . . .

‘Webster concluded by saying that the decision of
1789 was erroneous; but that it had been estab-
lished, and hence it was their duty to act upon it
for the time heing, at least, without admitting it
could never be reversed if necessary.

The Tenure of Office Act of 1867 ¢ provided that
every person holding a civil office by appointment
of the President and Senate was entitled to hold
such office until a successor should have been in like
manner appointed; except that, during a recess of
the Senate, when such officer should prove to be
guilty of misconduet in office, or crime, or to be in-
capable, or legally disqualified, in such case and no
other, the President might suspend such officer and
designate a temporary incumbent. In such case, the
President, within twenty days after the Senate next

47 14 Stat. at L. 430, chap. 154.
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met, should report such suspension, with the evi-
dence and reasons therefor. If the Senate should
concur in the suspension and consent to the removal
of the officer, the President might nominate a sue-
cessor to the Senate. But if the Senate should re-
fuse its consent, the suspended officer should forth-
with resume his office. The Act provided even for
the department heads, who, by special express pro-
vision, were to hold office for the term of the Presi-
dent who appointed them, and for one month there-
after, subject to removal by and with the consent
of the Senate, and to suspension, presumably, as in
the case of the other officers mentioned above.

The act of April 5, 1869 ** modified this act by
repealing the above sections, and providing instead
that every person holding civil office by appointment
of the President and Senate should be entitled to
hold office during the term for which he should have
been appointed unless sooner removed by the con-
sent of the Senate, or by the appointment by con-
sent of the Senate of a snecessor; except that during
any recess of the Senate, the President might, in
his discretion, suspend such officer until the end of
the next session of the Senate, and designate an
incumbent, in the meanwhile. It should be the duty
of the Presideni, within thirty days after the com-
mencement of each session of the Senate, to nominate
to all vacancies which existed at the meeting of the
Senate, whether temporarily filled or not, and also

4816 Stat. at L. 6-7, chap. 10.
18
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in the place of all suspended officers. If the Senate
should, during such session, refuse to consent to an
appointment in place of any suspended officer, then,
and not otherwise, the President should nominate
another person as soon as practicable to said session
of the Senate. The 1869 law thus allowed a sus-
pension that amounted to removal in the discretion
of the President, and did not provide for reinstate-
ment of the suspended officer, in case the Senate
refused to consent to the appointment of a suc-
cessor. The President was, however, still to suspend
only during the recess of the Senate, while during
a session of the Senate, removal clearly had to be
with the Senate’s consent. This act was not re-
pealed until 1887.° For twenty years, therefore,
the Senate tried to limit the President’s power of
removal even of cabinet officers. Furthermore, in
1872 % it was provided that the Postmaster General,
as well as certain classes of postmasters, be removed
by the President with the consent of the Senate.
This law, reenacted in 1876,* remained in force
until 1926, when the Myers decision held it invalid.
Thus Congress asserted some power of control for
nearly sixty years. Nor is the significance of this
assertion of control entirely destroyed, from the
standpoint of the practice and attitude of Congress,
by the fact that the form of control seleeted has
been held invalid.

4924 Stat. at L. 500, chap. 353.
5017 Stat. at L. 284,
5119 Stat. at L. 80.
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Furthermore, in recent years Congress has be-
gun to specify ‘‘ causes *’ for removals.® An act
of this sort was held in the Shurtleff case ® not to
limit the President’s power to remove for other
causes. This case was decided in 1903, and in 1908
the statute involved in the case ® was amended to
provide not merely for removal for certain causes,
but for these only: general appraisers, it said,
should * hold office during good behavior but may,
after hearing, be removed . . . . for the following
causes and no other: neglect of duty, malfeasance
in office or inefficiency.”* In this way Congress
deliberately asserted its right, by plain language, to
restrict removals to certain causes after hearing,
and thus to escape the effects of the Shurtleff de-
cision. This is not congressional acquiescence in an
illimitable power of removal. Nor is the fact that
Presidents have signed various bills making such
provisions consistent with the thesis that Presidents
have claimed an unlimited power of removal in all
respects. Professor Corwin has, on the other hand,
well suggested that presidential propaganda in favor
of repeal of the Tenure of Office Act has advertised
the views of the removal power which Presidents
have naturally tended to take.*

528ee Rogers, The American Senate, Appendix A.

53189 U. §, 311,

5426 Stat. at L. 136, sce. 12.

5535 Stat. at L. 406, sce. 3.

% The President's Removal Power, p. 38. The facts of the
MeAllister case (141 U. 8. 174) show President Cleveland conform-
ing to the Tenure of Office Act.
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It is quite true that since the Shurtleff decision
we must suppose that Congress has not intended
statutes authorizing removal for causes, but not for
such causes only, to be more than moral limitations
upon the President. Yet other statutes which are
strietly in point may be cited. Congress has, in
plain langnage, made the members of the Court of
Claims,” those of the Board of Tax Appeals,” and
those of the Railroad Labor Board,” removable for
certain causes only.

The Supreme Court has never acquieseed in the
illimitable presidential power of removal. It has
at the most recognized that the President alone has
the power of removal, by inference from the Consti-
tution, over his appointees; a power with which the
Senate, a legislative body, may not even by statute
be associated.” For the rest, it went out of ity way
to evade the direct issue of the power of Congress
to control removals, in all cases before the Myers
case; and in that case it held, strictly speaking, no
more than what has just been described. By the
dicta of this decision we are not bound.

Conclusions on the Historical Data. The assump-
tion is commonly made that a ‘‘ fact ”’ is an objec-
tive thing which the investigator merely ‘¢ dis-

57 40 Stat. at L. 1157, sec. 4, gives tenure “ during good bebavior.”

58 43 Stat. at L. 336, 337, sec. 800.

59 41 Stat. at L. 470, secs. 306, 307.

% See chep. V above, on Myers decision. See, however, our discus-
sion of Wallace v. United States (257 U. 8. 541) in note 158b of the
next chapter.



FACTORS IN THE LEGAL PROBLEM 235

covers ' ; that there is such a process as arriving
at the *“ correct '’ picture by merely fitting together
the pieces of the historical puzzle. This analogy is,
however, fundamentally false.* Historical facts are
mere isolated statements of events that have mo
meaning for any human purpose until interpreted.
Historical research tells ns merely that Madison used
such and such words in the grand debate, that he
voted aye or no on such and such a motion, ete. Any
statement of the significance of these past events
must be made from an approach which is relative to
some definite purpose, and made with certain postu-
lates in mind. The account that is given necessarily
involves a weighting of past events which is condi-
tioned by the purpose of the inquiry and the posto-
lates which are brought to it. A ¢ purely ’? historical
account would be a mere catalogue of unrelated past
happenings. The historian himself interprets the
data in relating them in a connected account. The
Court must still further interpret them by weighting
them relative to their legal significance. It is only
then that they have *‘ meaning *’ for the purpose of
constitutional construction.” This judicial weighting
is necessarily and properly dependent upon the other
factors which the particular judge sees in the legal
and logical situation. This is why Mr. Chief Justice
Taft drew from the ** history of practice !’ conclu-
sions different from those of Justices McReynolds

81 Cf. Barry, The Scientific Habit of Thought, chap. IL.
92 Dewey, Essays tn Exzperiment and Logic, pp. 242-244.
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and Brandeis. It is extremely important that we be
conseious of this choice involved in historical inter-
pretation, if we are to give historical data their
proper place in the judicial process.

It was not necessary, therefore, for the preceding
section to give an exhaustive catalogue of past events
relative to our problem. Since *‘ the facts '’ never
‘“ gpeak for themselves,” and since relative to a
given use of ‘¢ history,” the very idea of ** objec-
tivity ”’ is meaningless, it was enough to give in that
section the data which we shall now use to refute
the claim that ‘‘ contemporancous construction,’”
and ‘ longstanding practice from a time contem-
poraneous with the adoption of the Constitution,’’ ¢
furnish a ** meaning *’ behind which, relative to our
problem, a court may not go.

Our frank object is to refute this claim. The
justification for approaching the historical data in
this way is that we find other legal and logical fac-
tors in the situation, in connection with which, for
legal purposes, the historical data ought to be con-
sidered. These other factors outweigh in importance
any conclusion which history alone can give.

The first is the factor of expediency. Another is
the postulate of legislative supremacy except in so
far as the executive is made coordinate with refer-
ence to certain defined areas of discretionary power."
Another is the premise that rules of constitutional

62 Willoughby on the Constitution, I, §28.
84 See next chapter,
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construction are properly to be considered as work-
ing hypotheses—not fixed rules for deciding doubt-
ful cases, but tools for their investigation.” Is not
this actually what is meant when it is said that con-
temporaneous and long-standing practice is de-
cisive only in case of doubt?® For the ¢ doubt " is
really the doubt of the court concerning the weight-
ing of the other factors.”” And if the other factors
give us a contrary answer, the weight to be attached
to practice is discounnted.

Furthermore, we may interpret the rules of con-
struction themselves. Contemporaneous construc-
tion loses much of its significance if it tends to show
that no meaning, as to removals, is assignable to
the Constitution as drafted and adopted, and that
the framers were really divided as to what meaning
should be assigned to it by the first Congress.”
Long-standing practice is less significant when not
continuous, and if the Court itself evaded the issue
so long as possible.”

The first Congress of 1789 did hold that the Presi-
dent has the sole power of removal direetly from
the Constitution. The question whether Congress
might control that power by proper regulations was

63 Dewey, Human Nature and Conduct, pp. 240-241,

60 Cf, Willoughby on the Constitution I, §§ 28-20. See Hart, The
Ordinance Making Powers of the President, p. 142,

o7 C1. section below entitled “ Reflective Thinking and the Choice
of Premises.”

98 Sce last preceding section of this chapter.

89 The Court has never passed upon the whole problem, except in
the Myers dicta.
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not directly before them. We have as much right
to construe their decision strictly as the Chief Jus-
tice had to discount the significance, as contempora-
neous evidence, of John Marshall’s dictum on tenure
in Marbury v. Madison.”

Only nine of the eighteen ex-members of the Con-
vention can be said to have accepted the constitu-
tional grant idea as the ‘‘ proper *’ construction of
the Constitution. The object of the combined me-
jority on the final vote was to prevent senatorial
participation in administrative supervision. That
is all the final vote can be strictly said to have de-
cided. Convention members changed their views
during the debate. The result, as evidence of the
‘ intent ’* of the ** framers "’ of 1787, tends to show
they had no intent, Even if it tended to show they
had some intent, the debate would not be conclusive.
The Convention debates are themselves not conclu-
sive of * intent of the framers.””™ Moreover, the
Constitution emanates, as it purports to emanate,
from ‘‘ We, the people.”’ The *‘ meaning *’ is to be
determined, in strict orthodoxy, in case of doubt,
by the ** intent !’ of ¢‘ the people.’” " The ¢ intent
of the framers "’ is, at best, only evidence of that
intent, For this reason the fact that the Federalist,”
which was intended to convert the people in waver-

0 8ee the treatment given in the Myers case of Marshall's diclum
on tenure in Marbury v, Madison.

1 Willoughby, on the Constitution, I, §32.

72 Ibid, (quoting Cooley). See also Hart, op. cit., pp. 125-126.

73 No. LXXVII,
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ing states, accepted the senatorial participation
theory, is of great significance. Even though that
theory is not now tenable, it is important—what-
ever Hamilton’s later views were as an individual—
that many people were probably led to believe that
the President would not have a sole power of re-
moval. These people might have been highly shocked
at the idea of a sole and absolute presidential power
of removal,

The reasonable conclusion is that a flip of the
coin may determine both the intent of the original
framers, and of the people, in their respective tasks
of drafting and ** ordaining '’ the Constitution.

Dr. Thach regards the first Congress as a sort
of adjourned session of the Convention to £ill up
this important gap.” Strictly, it was only a * Con-
gress,” except as it gives evidence of an original
intent, which it does not clearly do, as we have shown.
Now just as a sovereign legislature cannot bind its
snecesors, so a legislature of limited competence can-
not bind its suceessors, when acting within the scope
of its competence, The fact that we have here the
Jirst Congress has no significance except as evidence
of ** intent.”” And this point must be insisted upon
in the light of the fact that only half the members
of the House, approximately, really held the con-
stitational grant idea; and that these did not have
before their minds the possibility that the alleged
constitutional power of removal might be regarded

% Op. cit,, chap. VI, especially pp. 141-142,
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as a conditional power. The fourteen legislative
grant men, if they had felt it expedient, could
logically have accepted our conditional power theory
even after they had voted for the constitutional
grant idea. Probably many of them would accept
it if they were living today.

The Senate, moreover, was tied, the Viee-Presi-
dent giving the casting vote; and the debated clanse
would have been struck out in the Senate, had not
two members ‘¢ recanted,’’ while only one member
changed his mind to vote to strike out! These facts
discount the idea that the decision be taken as
¢ final,” or that it be taken to be a decision of all
aspects of the problem, Whether, indeed, the first
Congress thought it had settled the guestion in all
its phases forever, is different from the inquiry
whether we are bound to take their action as having
settled it forever.

What about later practice? Congress did not
disturb the status quo for many years. But in 1835
three leading senators and constitutional lawyers
expressed disapproval of the idea that Congress had
no power to regulate tenure. In a sense, and despite
the fact that Congress positively recognized the
power of removal in later statutes, its part was one
of acquiescence in the arrangement of 1789. This
acequiescence may be contrasted with the positive
asgertion of a right to take action, which is more
significant as ‘‘ practice.”” But the chief reason for
discounting this * practice *’ is that it was, during



FACTORS IN THE LEGAL PROBLEM 241

all this period, the result of a conviction that, as a
matter of expediency, unrestricted authority to re-
move ought to be left to the President. This was on
grounds of efficiency, vigor, and consistency in ad-
ministration.” There was, undoubtedly, grave doubt
as to the validity of statntes aiming to control the
power. But until the recent elaboration of adminis-
trative services, some of which exercise quasi-legis-
lative and quasi-judicial powers, the types of con-
trol which we advocate were not much discussed.
The issue largely centered around granting the
Senate a check upon the President, rather than
granting officers independence of tenure. For this
reason we are justified in saying that, despite all
praetices, the problem before us has never been
thoroughly threshed out as a separate issue. It is
a separable problem, and will never be settled until
it is threshed out as such,

From 1867 to 1869, and to a limited extent to 1887,
Congress definitely asserted a right to control the
removal of all department heads, From 1872 to 1926
it definitely asserted {he right to control the removal
of the Postmaster General, appointed by the Presi-
dent and the Senate. This is not without significance,
although its efforts during this period were along
lines Leld in 1926 to have been illegitimate. The
fact remains that Congress did not without interrup-
tion acquiesce in the theory of sole and absolute

5 See the Federalist, No, LXX.
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presidential power. And it has of late asserted a
right such as we claim for it, and one not yet held
to be invalid.

Add to this the fact that Presidents have some-
times signed bills regulating tenure in ways we ad-
vocate, and that presidential claims are to be dis-
counted as at least as biassed as those of Clay,
Calhoun, and Webster, if not those of Congress in
1867, and presidential practice is seen mnot to
have been entirely uniform and certainly not to be
conclugive.

The claim of the Chief Justice that the Court
has, in any strict sense, ¢ acquiesced '’ in a practice
the validity of which it has, except in 1926, consis-
tently refused to pass upon, seems to be rather far-
fetched. Judicial dicta are ambiguous, and not con-
clusive of the question. The 1926 decision does not
tonch the problem before us.

“If it be asked whether the premises of Madison
and others are binding upon us, the answer is that,
since there was no agreement, even among the
members of the Convention who participated in the
1789 debate, we are not bound by the premises of
‘ Mr. Madison and his associates.’” If Madison’s
premises are binding, are we to take the premises
he at first entertained or those he finally adopted?™
If he could change his premises during a debate, how
can we tell but that, if living today, he would change
back againt

76 Thach, op. cit., pp. 161-152.
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We have thus laid the basis for assigning practice,
as well as contemporaneous exposition, a minor réle
among our factors. One or two points may be added.
The necessary and proper clause, to which we shall
appeal, was appealed to in the House in the 1789
debate.” Maclay’s picture of the Senate debate,™
though biassed, gives slim foundation for holding
this generation bound by a decision thus arrived at,
certainly for holding that it covered all phases of
the problem, The argument that President Harding
is said to have signed the Budget Act on the theory
that he still had an additional power of removal at
pleasure is a very weak one. And, finally, a practice
based upon the reverence attached to the decision
of 1789 is weakened by our analysis of that decision.
A house is no stronger than its foundation.

Some Legal Factors in the Situation. President
Goodnow has suggested that the opening sentence
of Article II, which ‘‘ vests” ‘¢ the executive
power "’ in the President, was originally meant
merely to characterize and summarize the specific
powers that follow. Then, in 1789, this sentence
was appealed to as a grant of power in order to get
a basis for the sole power of removal of the Presi-
dent.”™ With the merits of this issue we are not here
concerned. But against the former construction of
the sentence there is the doctrine that no part of

71 Thach, op. eit., p. 150.

8 Maclay's Journal, pp. 106-114,

8 Goodnow, Princtples of the Administrative Low of the United
States, pp. 73-82.
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the Constitution is redundant. This rule of eon-
struction * is doubtless a good working hypothesis;
but to anyone at all familiar with the manner in
which documents in the framing of which various
people participate, are evolved, it seems naive to
make a fetish of such a rule. No better example
of this can be found than the following: the fact
that an illimitable constitutional power of removal
has been ascribed to the President alone makes
utterly superfluous the grant to the President of
authority to require the opinion in writing of the
principal officers in the departments.® The present
writer might, but emphatically does not, bring for-
ward the inclusion of this presidential power as an
argument in favor of a lack of administrative con-
trol through removal on the part of the President.
It may fairly be urged, however, against the conclu-
sion that the Constitution must *‘ necessarily ”’ be
interpreted as granting an ‘‘ absolute ’* power of
removal to the President.

The premise that the power to appoint implies
and involves the power of removal is a two-edged
sword. Professor Corwin is doubtless correet in his
claim that it would seem to imply acceptance of the
senatorial participation theory.** Hamilton, in the
Federalist, may be quoted to this effect.®® The Chief
Justice, on the other hand, has used this, along with

8 Cf. Hurtado v, California (110 U. 8. 516).
81 Article I, sec. 2, par. 1.

82 The President's Removal Power, pp. 52 f.
83 No, LXXVIL
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other arguments, in quite a different way. He holds
that the power of the President is to appoint, that
of the Senate to advise and consent to appointments.
The power of removal is deduced from the former
power, not from the former plus the latter.** By this
simple expedient the Senate’s own weapon has been
turned against it. The fact is, that this subject has
been so long debated that a considerable percentage
of the possible interpretations has by now been
evolved. It is so easy, by a careful selection of
guotations, to give plaunsible support to almost any
theory one may select, that this essay has deliber-
ately refrained from giving an exhaustive account
of these arguments and counter-arguments. Instead,
it will advance one more theory upon the frank basis
that it leads to the results set forth in Parts I and 1L
as expedient. This theory will, it is believed, be as
consistent with the main historical ideas involved
as its competitors. It is set forth not as the ¢ cor-
rect ' answer to the question as to what the Con-
stitution *‘ means,’’ but as a possible and at the
same time expedieni doctrine.

The Chief Justice refuses to give the Senate a
ghare in removals on the theory that the power of
removal is more peculiarly ‘¢ executive ’’ than the
power of appointment. He says:

A veto by the Senate—a part of the legislative branch of the

Government—upon removals is a much greater limitation
upon the executive branch and & much more serious blending

84 Myers v. United States (272 U. 8. 52).
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of the legislative with the executive than a rejection of a
proposed appointment.®

This is probably a reasonable and expedient con-
clusion; but it is to be remembered that the same
argument does not apply to the power of Congress
to regulate by statute the conditions of tenure. It
may be unwise in practice to allow the Senate to
exercise a check upon the administrative super-
vision of the President, and at the same time quite
wise to grant quasi-judicial boards independence
of both President and Senate.

Another important preliminary consideration is
this: The Chief Justice appeals especially to the
opening sentence of Article II, but drags in also the
power of appointment and the faithful execution
duty by way of reinforcing his argument.® We need
not consider the effectiveness of this as an argument
against senatorial participation, whether by con-
stitutional right or legislative grant. The decision
of the Myers case stands, regardless of the plausi-
bility of the arguments of the opinion, But we may
say here that these three clanses may just as easily be
combined to deduce what Professor Corwin terms
a conditional power of removal—one conditioned
upon congressional rules as to tenure—as to deduce
an absolute and illimitable power of removal.”

85 Ihid.

8 Thid.

87 Cf. our constitutional theory to be set forth in the next chapter.
Cf. also Corwin, op. cit., pp. 56-57, 66. While our theory is by no
means identical with that of Professor Corwin, we are indebted to him
on several counts.
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It is also easy to explain why the Chief Justice
does not recognize the possibility of this alternative.
In a general way, it is because he goes on the as-
sumption that the framers must have had some
‘“intent ’* ; that the Constitution must have some
definite *“ meaning,”’ relative to this problem; and
that by a proper application of ‘‘logic’’ he can
discover that ¢ meaning.” *

More specifically, the Chief Juslice seems to feel
himself ‘‘ driven "’ by ‘‘ logic *’ to his conclusion
because he hypostatizes an absiract term: ¢ the
executive power.”’ Maclay quotes Ellsworth as hav-
ing said in the debate of 1789 that the power of re-
moval is a *“ tree ** on the President’s ¢ half-acre
of ¢ executive power.””* In this metaphorical argu-
ment the term * the execulive power »’ is reified,
made into a physical entity.” On this view, it follows
as of course that for Congress to cut a single ¢ limb **
from the ** tree *’ would be for it to ‘‘ trespass "’
upon the President’s ‘‘ property right’’ in *‘ the
execntive power.”” It is in effect this sort of ¢ logic ”’
which the Chief Justice employs.

88 See section above on the “ Legislative Decision of 1789,” and the
next chapter, section on “ The Nature of Our Constitutional Theory.”

8 4T buy a square acre of land. I buy the trees, waters, and every-
thing belonging to it. The executive power belongs to the President.
The removing of officers is a tree on this acre. The power of removing
is, therefore, his. It is in him. It is nowhere else.” Maclay's Journal,
p. 114,

9 Cunningham. Teztbook of Logic, p. 403; Ogden and Richards,
Meaning of Meaning, pp. 99, 133-134, 185, 265, 294,

17
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Is such a line of reasoning ‘** necessary ’ ¢ The
hest proof that it is not is the fact that in other
connections the Court has failed to apply it. A single
example will suffice. If the ‘‘ half-acre ’ of power
given to Cougress is, ‘ every square foot *’ of it,
‘¢ legislative,’’ then for it to ‘ give ’’ any of it to
the President would be for it to violate the maxim:
delegata potestas non potest delegari® The Court,
however, has not applied any such reification of the
concept ‘‘ legislative power ' for the purposes of
the cases involving delegations. It has consistently
upheld delegations to the President and other ad-
ministrative authorities of the power, within limits
often defined only in abstract lerms, to exercise dis-
cretionary and even rule-making functions.” It has
said that these were not delegations of ** legislative ”’
power, or were not ¢‘ unconstitutional ’* delegations
of legislative power. In Wichita R. R. and Light
Co. v. Pacific Utilitics Commission of Kansas,™ Mr.
Chief Justice Taft spoke of this practice as a ‘¢ quali-
fication ’ of the maxim. This is simply another way
of phrasing the same result. The point is that here
the Court reached a given result by refusing to reify
its concepts; whereas the Myers opinion employed
such reification to arrive at a certain result. After
the hypostatization of the terms, the answer is

1Cf. Fairlie, National Adminisiraiion of the United States, p. 23.
92 Bee Hart, The Ordinance Making Powers of the President, chap.
V1.

#3260 U. 8. 48.
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¢ logically necessary.” But such metaphorical hy-
postatizations are themselves not necessary.

The proclamation of the President decreasing the
customs duties on bob-white quail™ was ** legisla-
tive ¥’ in the sense that it actually modified a statute,
that it set forth a rule, and that its consequences for
importers of bob-white quail were the same as if
the change had been made by Congress. But it was
not ¢ legislative *’ in the sense of being the product
of full discretion in the premises.” And it is not
necessary to tag it as ‘‘ legislative *’ for the pur-
pose of the rule against delegation, or for the pur-
pose of the principle of the separation of powers.
This was in cffect the position of the Court in this
class of cases.”

This is not *“ illbgical.” To anyone familiar with
the use of verbal symbols, the idea that a power
may be ¢ executive ”’ for one purpose, and at the
same time not ¢ executive ' for another purpose,
18 a truism. No better illustrations of this can be
found than in the law. The curious reader is re-
ferred to the opinion of Mr. Justice Holmes in Inter-
national Stevedoring Co. v. Haverty.” As Ogden
and Richards remind us in their Meaning of Mean-
ing, all definitions are ad hoc.™

9444 Stat. at L., Part 11, 2588,

95 For Congress delegated authority only to incresse or decrease
by 50 per cent the rates it had fixed in the Tariff Act of 1922.

80 See note 80 above.

97272 U, 8. §0.

8P, 111
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With reference to the principle of the separation
of powers, to which the Chief Justice appeals in
order to show the impotency of Congress to ¢ tres-
pass *’ upon the removal power, certain observa-
tions may be made at this point. For the purposes
of this rule a distinction might easily be made be-
tween tenure of office acts which seek to give a
¢ legislative ’’ organ like the Senate a ** share *’ in
this ‘¢ executive ’’ power, and those which merely
prescribe rules, lay down policies, with reference to
the exercise of this * executive *’ power by ‘¢ execu-
tive organs.” In short, the act of removal might,
where exercisable at all, be exercisable only by an
executive agency; while the making of rules as to
tenure might at the same time be held a ‘“ necessary
and proper ’’ law for carrying into execution the
policy of Congress that the Interstate Commerce
Commission be free from outside political pressure
and control,”

The attitude in which such a doctrine as the sepa-
ration of powers is to be approached, if approached
intelligently, is well set forth by Mr. Justice Holmes
as follows:

The great ordinances of the Constitution do not establish
and divide fields of black and white. Even the more specific
of them are found to terminate in a penumbra shading grad-
nelly from one extreme to the other. Property must not be

taken without compensation, but with the help of a phrase (the
police power) some property may he taken or destroyed for

98 Cf. our conclusions in the next chapter.
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public use without paying for it, if you do not take too much.
When we come to the fundamental distinetions it is still more
obvious that they must be received with a certain latitude or
our government could not go on.

To make 2 rule of conduct applicable to an individual who
but for such action would be free from it is to legislate—yet
it is what the judges do whenever they determine which of
two competing principles of policy shall prevail. At an early
date it was held that Congress could delegate to the Courts the
power to regulate process, which certainly is lawmaking so far
as it goes. . . . . With regard to the Executive, Congress has
delegated to it the power to impose penalties . . . . to make
conclusive determination of dutiable values . . . . fo establish
regulations as to forest reserves . . . . and other powers not
needing to be stated in further detail . . .. Congress has
authorized the President to suspend the operation of a statute,
even one suspending commercial intercourse with another
country . . . . and very recently it has been decided that
the President might be given power to change the tariff.
.... It is said that the powers of Congress cannot be
delegated, yet Congress has established the Interstate Com-
merce Commission, which does legislative, judicial and execu-
tive acts, only softened by e quasi; makes regulations . . . .
issues reparation orders, and performs executive functions in
connection with Safety Appliance Acts, Boiler Inspection Acts,
ete. Congress also has made effective excursions in the other
direction, It has withdrawn jurisdietion of a case after it has
been argued. . . . . It has granted an smnesty, notwithstand-
ing the grant to the President of the power to pardon, . . . .
A territorial legislature has granted a divorce. . . . . Con-
gress has declared lawful an obstruction to navigation that
this court has declared unlawiul. . . .. Congress long ago
established the Smithsonien Institution to question which
would be to lay hands on the Ark of the Covenant; not
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to speak of later similar exercises of power hitherto unques-
tioned, so far as I know.

It does not seem to need argument to show that however we
may disguise it Dy veiling words we do not and cannot
carry out the distinction between legislative and executive
action with mathematical precision and divide the branches
into watertight compartments, were it ever so desirable to do
so, which 1 am far from believing that it is, or that the
Constitution requires.**

Another criticism of the reasoning in the Myers
opinion may be made. By starting with the opening
gentence of Article II, and deducing therefrom an
absolute power of removal, the Chief Justice has
already reached his conclusion before he considers
the *“ necessary and proper ’’ clause of Article I
or the power of Congress to create offices. But it is
just as easy to start with the latter powers of Con-
gress,™ give them an absolute interpretation, and
then proceed to deduce the conclusion that the Presi-
dent has no power of removal unless by legislative
grant. Professor Corwin pointed this out when he
said: ¢ The confrontation of the ¢ executive power’
of the president with the ‘ necessary and proper’
powers of congress supplies, indeed, the grand issue
of the [Myers] case.’” **

It is possible, however, 10 seek a middle course:
to read together all the relevant clauses of hoth

160 Prom his dissenting opinion in Springer et al. v. Government of
Philippine Islands (277 U. S. 189).

101 Thach points out that this argument was used in the grand
debate of 1789. Op. cit., pp. 150-151.

102 Op, eit,, p. 9.
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Article I and Article II. In so doing we follow the
fundamental rule of construction that the Constitu-
tion must be read as a whole."® By failing to do this,
we should overemphasize either Article I or Article
II, and thus brush aside relevant sections of the
other Article. By following this rule of guidance,
we get neither an absolute power of Congress to
legislate nor an absolute power of the President
to remove. The possibility of this ¢ middle ground
theory was brought out by the then Solicitor General
James M. Beck in his argument on rehearing in the
Myers case!® We may now proceed to elaborate
our conception of how this theory may be developed
in detail.

The Logical Situation. As we approach the ques-
tion whether Congress shall be held to have the
power to regulate by statute the tenure of certain
officers appointed by the President, or by the Presi-
dent with the Senate’s consent, we may examine the
logical situation in which our survey of relevant data
has left us.

Although the Constitution is silent on the mat-
ter," under our legal habits of thought our con-
clusions must be expressed in terms of inferences
drawn from that document. But this, be it repeated,
is but a mode of formulating our conclusions. The

108 Willoughby on the Constitution (2d ed., 1929), I, §40.

104 8en, Doc. 174, 69th Cong., 2d sess, pp. 69-71. His statement
of the middle ground theory, however, is in milder terms than that
given in chap, VII below.

105 See section above, this chapter, entitled “ The Text of the Con-
stitution.”



254 TENURE OF OFFICE UNDER THE CONSTITUTION

heart of the decision in such a case is the *¢ reflective
thinking ** by which the premises for these conelu-
sions are arrived at. What we ‘¢ deduce ’* from the
depths of the Constitution’s silence will depend,
necessarily, upon what we read into those clauses
of the instrument which we consider ¢‘ relevant »
to the issue.

To this reflective thinking our legal habits of
thought also demand that we bring to bear certain
kinds of data. What these are is determined by the
rules of constitutional construction.® These data
we have already examined to the extent necessary
to show that they give us no answer of such per-
suasive force that it would be * juristic treason
to reject it.

In short, some competent anthorities have com-
bined the Constitution, history, precedents and
¢ Jogie ' to reach one result, others to reach an op-
posite result. It would be absurd to pretend that
one school of thought is more ¢ logical *’ than the
other. Their differences are due to the fact that
their researches and reflection lead to opposite
premises from which to deduce; and there is no
necessily that we accept any particular set of
premises.’”’

108 Cf. Willoughby on the Constitution (2d ed., 1829), 1, ehap. II.
107'We do not have to accept any one of these conflicting sets of
premises, The framers present in the first Congress differed as among
themselves in this regard, See above, this chapter, sections entitled
“The Legislative Decision of 1789,” and “ Constitutional Practice.”
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In this connection, it is well to have clearly in mind
the nature of deduetive logic. Professor Keyser
says:

Any question whatever leads sooner or later to a proposition
purporting to answer it, and every such proposition belongs
to one or the other of two mutually exclusive and basic types.
If the question be one concerning the make-up of the actual
world—the world of actuality—the answering proposition will
be categorical, asserting outright thet such-and-such is the
case. But if the question be one concerning the constitution
of the infinitely vaster world of Possibility, the answering
proposition will be Hypothetical, asserting that, if such and
such supposable things were actual, then such-and-such other
things would, of necessity, be so, tco.2%®

Science seeks categorical answers to questions;
logic—and mathematics, which is the limbs on the
tree of logic *®—seeks hypothetical answers. Scien-
tific ¢¢ truth *’ is truth in the empirieal sense {E-
sense), logical and mathematical ¢¢ truth '’ is truth in
the deductive sense (D-sense).*® Mr. Chief Justice
Taft’s use of logic depended upon the premises from
which he deduced. Since he was free to start with
other premises, he might by equally logical reason-
ing have reached different conclusions.

Deduetive logic, then, gives us * truth ** only in
the if-then forms. We can say of it what Mr. Ber-
trand Russell has said of mathematics—that it is the
science in which you never know what you are talk-

108 Keyser, Pastures of Wonder, pp. 7-8.

108 Wilson, “ Empiricism and Rationalism,” in Science, July, 1626, p.

49,
110 Keyser, op. cit., pp. 28-30.
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ing about or whether what you say is true (in the
E-sense of truth). Of syllogistic reasoning the same
writer declares that it

is just the sort of thing that a caleulating machine could do
better than a professor. In syllogistic inference, you are
supposed to know already that all men are mortal and that
Socrates is a man ; hence you deduce what you never suspected
before, that Socrates is mortal, This form of inference does
actually occur, though very rarely. . . . .

The inferences that we actually make in daily life differ
from those of syllogistic logic in two respects, namely, that
they are important and precarious, instead of being trivial
and safe. The syllogism may be regarded as a monument to
academic timidity.}**

Deduetive inference is undoubtedly one aspect of
the thinking process. Every sane man who under-
stands the matter agrees that the premises of a
valid syllogism imply the conclusion.®* And in his
thinking he ¢ infers '’ at every step without formu-
lating a syllogism."* What Mr. Russell means is

111 Russell, Philosophy, p. 79.

112 He does this even if the “classes” with which the syllogism
deals are mere verbal symbols that are “presumed” to stand for
classes of objects, the objects being unknown. Thus we must all admit
that if all gostaks are doshes, and all doshes are galloons, it follows
that all gostaks are galloons, This shows the empty formality of
deduetive “ truth.”

113 See Russell, Philosophy, chap, VIII, on “ Inference as a Habit.”
Before they can speak, much less formulate syllogisms, infants
infer by what Russell calls “ physiological inference.” It may be
that the “ conditioned reflex " is at least the germ of higher forms of
inference. At any rate, in actual thinking, induction and deduction
are two aspects of the same process, as in the physiological inference,
and formal logic is a useful but sophisticated “ rationahzation ” of the
Jormal sspects of the thinking process as a eet of psychological
phenomena.
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that the formally elaborated syllogism, as for ex-
ample that set forth in a judicial opinion, is not
itself the important element in the inference, but
the presentation of the judge’s conclusion. The
really vital step is in the choice of premises.

Let us apply this to the problem hefore us. W is
easy to ¢ deduce *’ the answer that the Comptroller
General is an officer whom the President may re-
move at pleasure regardless of statutory limitations.
All we have to do is to supply the following premises:

All executive officers whom the President appoints are
ofticers whom the President may remove at pleasure regard-
less of statutory limitation.

The Comptroller General is an executive officer whom the
President appoints.

But it is equally easy to ‘‘ deduce ’’ from other
premises that the Comptroller General is an officer
whose tenure Congress may regulate by statute. The
major premise may be selected from the following:

All the officers who may be classed as essentially legislative
officers are officers whose tenure Congress may regulate by
statute.!!

All officers whose offices are created as necessary and proper
means for carrying into execution the powers vested by the
Constitution directly in Congress, are officers whose tenure
Congress may regulate by statute.'

114 Cf, Willoughby, W. F., The Legal Status ond Functions of the
General Accounting Office, chap. I.

115 Cf, our constitutional theory of the removal power in the next
chapter,
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The whole matter is summed up in the eryptie
sentence of Mr. Justice Holmes: ‘ You can give
any conclusion a logical form."’ ™

In short, in a *‘ new case '’ where there are, as
here, 1o obviously conclusive precedents to give the
answer, the heart of the case is not a problem in
deduction. It is—stated in terms of formal logic—
the selection of premises from which to deduce. It
is only after the premises are selected that the con-
clusion is deduced as ** truth ' in the D-sense. The
judge who does not realize this will be apt to pay
insufficient attention to this choice of premises, and
will justify this haphazard procedure by assuming
that his answer must be *‘ right ’* because it is
¢ logleal.”

This logical analysis of the situation may seem
like an elaboration of the obvious. Yet judges and
lawyers often talk as if they were, in doubtful ques-
tiony like the one before us, under the ‘* compulsion
of logic’’ to reach the conclusion which they set
forth. Only on that assumption would their asser-
tion that the judge does not make, but merely
‘ finds '’ the law by a process of deduction, have
any meaning. They proceed to set forth truth in
the D-sense as if that were a ¢ reason ’* for their
conclusion. In a matter like the power of removal,
derivation of ¢* truth '’ in the D-sense is not—cannot
be—the whole story, because it is always possible
to derive a contradietory ¢ truth ’’ in the D-sense.

116 Holmes, “ Path of the Law,” in Collected Legal Papers, p. 181.
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The heart of the decision comes in the choice of
premises. To quote Mr., Justice Holmes:

The training of lawyers is a training in logic. The processes
of analogy, discrimination, and deduction are those in which
they are most at home. The language of judicial decision
is mainly the langnage of logie. But . . . . behind the logical
form lies & judgment as to the relative worth and importance
of competing legislative grounds, often an inarticulate and
unconscious judgment, it is true, and yet the very root and
nerve of the whole proceeding. You can give any conclusion
8 logical form.!t’

Reflective Thinking and the Choice of Premises.
The choice of premises may be approached as a
study of the ** non-voeal hehavior,”” *** the psychol-
ogy of the judge in action, or as an idealized
analysis of the technique of ** reflective thinking,"
A full discussion of the former approach would take
us too far afield. It would require a separate volume
to seek to analyze in detail the judicial mind as it
works under all conditions. We must be content to
indicate a technique by which—and this is one of our
basic assumptions—the judicial mind may work
most intelligently.

¢¢ Reflective imagination *’ is the term which John
Dewey employs *** to describe what he elsewhere
terms ‘¢ deliberation ’** and the employment of
“ intelligence.”’'** Essentially the same thing is

117 Ihid,

18 Qliphant, “ A Return to Stare Decisis,” in American Low School
Review, March, 1928,

119 Dewey, Humeon Neture and Conduct, p. 172,

120 Thid,, pp. 189 ff.

121 Tbid,, pp. 172 f,, 2481,
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referred to by James Harvey Robinson as “* cre-
ative thinking,”’*** by Everett Dean Martin as
‘¢ problem-solving thinking,’’*** and by Wolfgang
Kohler as ¢ insight.”’

Intellect, Dewey points out, is not separable from
impulse and habit.* When habits fail to furnish
adjustment to environment, impulse stimulates re-
flection—unless it merely leads to blind, explosive
action.'® Habits mold original, native impulses,'*
and operate upon intellect by fixing its boundaries,
and also by enabling it to observe and predict human
behavior.'” Further, the more flexible, the less rou-
tine our habits, *¢ the more refined is perception in
its discrimination and the more delicate the presenta-
tion evoked by imagination.” ***

In adjudication, the rdle of habit is well repre-
sented by the practice of stare decisis, to which
Dewey’s observations apply. * Without habit, there
is only irritation and confused hesitation. With habit
alone there is machine-like repetition, a duplicating
recurrence of old acts. With eonfliet of habits and
release of impulse 1here is conscious search.”’ '*

¢ Deliberation ”’ Dewey describes as ¢* a dramatic
rehearsal (in imagination) of various competing
possible lines of action. . . . . What then is choice?

122 Robinson, The Mind in the Making, chap. II,
123 Martin, Psychology, Lecture IX.

124 Dewey, ap. cit,, p. 172,

125 Cf. ibid., pp. 169-171, 175-180, and passim.

126 Ibid., pp. 95168,

122 Tbid,, pp. 172, 175.

138 Thid., pp. 175-176.

128 Ibid., p. 180.
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Simply hitting in imagination upon an ohject which
furnishes an adequate stimulus to the recovery of
overt action. .. .. It is a great error to suppose
that we have no preference until there is a choice.
.. .. The occasion of deliberation is an excess of
preferences. . . . . Choice is not the emergence of
preference out of indifference. It is the emergence
of a unified preference out of competing pref-
erences,’’ 1*

What we have termed, in the language of formal
logic, the selection of the premises from which to
deduce is, at its best, this search for readjustment,
earried on in imagination. In the judicial process,
our habits of thought lead us at once to examine
the prior cases. We carry to this examination either
a definite preference between competing alternatives
or sometimes that excess of competing preferences
of which Dewey speaks. If our examination of prior
cases leads to a conclusion which is in conformity
with a definite preference, we do not stop to decide
whether to take a broader or a narrower generaliza-
tion as the ¢ rule "’ of a prior case. If such examina-
tion of prior cases leads to a conclusion which con-
flicts with such a definite preference, the prior cases
are only rarely overriden in express terms. Instead,
an effort is made to choose a narrower ‘‘ rule '’ for
the prior cases, in order to draw ‘¢ distinctions.”
If this is not possible, the precedents prevail, unless
the maladjustment that will result from following
them is forced upon the attention.

180 Thid,, pp. 190-193.
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A conflict between precedents and off-hand prefer-
ences should, and often does, stimulate a careful re-
examination of both. But the same result comes
also where the precedents are obviously ¢ distin-
guishable ”” from the present case, and where at the
same time there is an excess of preferences. Reflec-
tion about the public policy involved is here necessary
to furnish an ‘¢ adequate stimulus to the recovery
of overt action.”

If we are able to ‘¢ distingunish *’ the prior eases
from the situation under consideration, we are thus
left without binding precedents. But our judicial
habits of thought lead ws next to turn to certain
other types of relevant data which are determined
for us by the rules of constitutional construction.”

These data—contemporaneous eonstruction, long-
standing practice and the like—may give more or
less definite answers. They may also—and this is
crucial—agree or confliet with our conclusions on
the relative expediency of competing alternatives.
Where history and practice agree with expediency,
¢ the object which furnishes an adequate stimulus
to the recovery of overt action ’’ is hit upon. But
where history and practice are ambigunous, or where,
though definite, they give an answer that seems to
lead to inexpedient consequences, careful reflective
thinking is necessary.

1t is at this stage that the expediency of deciding
a given way, thought of in terms of its governmental

13: Willoughby on the Constitution (2d ed., 1829}, I, chap. IL.
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or social or economic consequences, as the case may
be, comes into especial prominence, and becomes the
subject of careful reflection.

Historical evidence is often subject to contradice-
tory interpretations.’®® There are often competing
legal analogies and theories.’*® Practice may not
have been uniform, or may be interpreted in dif-
ferent ways.'* Where this is the situation, it is one
of our basie assumptions that public policy should
furnish the answer.

If there is a direct conflict between the weight
of evidence furnished by the data under considera-
tion and what appears to be sound publie poliey,
then the judge must by reflection decide which to
choose. We hold that he should choose the ‘¢ ex-
pedient *’ alternative. But here a distinction is to
be drawn, and a warning sounded.

By the * expedient *’ alternative we mean, at -
this point, that which a full consideration of all
factors in the situation leads the judge to regard
as expedient. It may happen that a judge who would
decide one way if he had a perfectly clean slate be-
fore him, will properly decide the other way if it
would appear inexpedient to upset firmly established
customs of the community. Expediency in the light

132 Cf, the majority opinion in the Myers case with the seetion
above, this chapter, on “ The Legislative Decision of 1789,” and with
Corwin, The President’'s Removal Power.

133 See Rueff, From the Physical to the Social Sciences, Introduction
by Oliphant and Hewitt.

13¢ See ahove, this chapter.

18
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of all factors involved is thus to be preferred to ex-
pediency in the sense of what would, in an ideal
situation, seem best for the community. There is
no rule of thumb by which the judge can weigh the
factors in the actual situation before him. Delibera-
tion is necessary.

Hence, if the judge's views of public policy con-
fliet with the data furnished by applying orthodox
rules of constitutional consiruction, all we can say
is: (1) That an otherwise expedient answer is
not to be rejected merely because an opposite
answer is furnished by applying the orthodox rules.
¢ Expediency,’’ as carefully determined by reflec-
tion, is to take precedence over ‘‘ orthodoxy.” It
is for this reason that the earlier failure of Congress
to assert its power to regulate tenure is so rcadily
dismissed above.’”® (2) That the relative weight to
be given to the judge’s views of expediency and
orthodexy depends in large part upon how clear
and how important the publie policy involved ap-
pears to be. In a minor matter, where the ex-
pediency is largely a question of personal opinion,
the judge will defer to exceptionally clear contem-
poraneous evidence. But if he is *‘ sure ’’ of his
views of publie policy in an important matter, then
expediency (in the broad semse indicated above)
must prevail.

What this implies should be obvious. To be
‘ gure ’* of his position on public policy does not

185 Thid,
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mean that Le must be absolutely certain. That is
humanly impossible.*® It means that in making his
final choice the judge must carefully deliberate upon
the question, using all available facts and theories,
and arrive at a ** working hypothesis ’* which he
considers snfficiently well supported to justify a
choice in its favor. If he gets this, then he has in
deliberation hit upon that object which leads to
overt action—to his decision.

Too much stress cannot be laid upon the impor-
tance of this careful reflection, nor upon the need
for judges to realize this importance. Here is the
heart of a decision in a situation like the one before
us.

The rest is merely the process of arriving at
“truth ”” in the D-sense. I{ comsists, under our
habits of legal thought, in formulating the conelu-
sion arrived at in terms of constitutional interpreta-
tion. The judge reads into the Constitution premises
which, by deduction, will give him this conelusion.

In reflective thinking about public policy, thus
seen to be the heart of the decision in cases of the
sort under discussion, the judge should, so far as
possible, employ the same ‘¢ scientific method of
reasoning *’ which we deseribed in our chapter on
the administrative tribunal* This eclearly in-
volves ** value-judgments,’”” but these ought to be

180 Cf, Ratner, Philosophy of Jokn Dewey, pp. 240-241, and Dewey,
The Quest for Cerlainly, passim.
137 See chap. II above,
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arrived at by an approach fo scientific analysis
rather than as the unreflective prepossessions of the
judge.

Valoe-judgments are not the derivation of
‘ {truth ** in the D-sense; hut, at least in a case like
the one before us, they guide us in the selection of
premises for the deduction of * truth '’ in this D-
sense.

Are they the derivation of truth in the E-sense?
We hold that they are not properly separable from
¢ fact-judgments.” For the relative value of al-
ternatives is not separable from the consequences
to which they lead. The function of the judge is not
generally to be contrasted with that of the chemist.
¢ Moral »’ truths and *‘ factual *’ truths are analo-
gous, if not to be identified. The method, at least, is
basically the same, as Dewey so well shows**

Perhaps the contrast so often artificially drawn
between the two ¢* types ’’ of judgments is due to the
‘ fundamentalist ’* approach to * value '’ judg-
ments which so many judges make. This is not un-
related to the human * quest for certainty.” *** But
the artificial distinction is also due to an often over-
looked fact. The value-judgments of the judge, in
making an immediate authoritative decision, are but
one phase, not the whole process, of arriving at
truth in the E-sense—including under the latter

188 8¢e hig illuminating chapter on moral principles in his Human
Nature and Conduct, pp. 238-247,
189 See on this Professor Dewey's latest book by that title.
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term both value-truths and fact-truths as insepa-
rable. For the final test of truth in this E-sense is
verification in experience,'® whereas the judge must
make an immediate decision which is enforced and
has its own consequences, apart from and prior to
the test of experience. In effect, in the judge’s de-
cision, ¢ trial and error "’ is imaginative, not overt,

Judieial reflection, in short, is the first stage in
a long process of trial and error in practice, which
alone furnishes the ultimate test of the ‘¢ truth ”’
of the conelusions in the E-sense of truth. Within
the limits thus fixed, adjudication at its best applies,
in imagination, the general method of science. The
judge’s prepossessions are more prominent than
those of the scientist, partly because his facts are
more difficult to obtain and weigh, partly because
his conclusions are not so speedily or so easily
checked by tria] and error in practice, partly because
there is such a complex situation that the resulis
of trial and error tuke a less definite form. Bui
these are differences of degree.*!

Applying this summary analysis to the case before
us, we find that expediency seems to dictate fthat
Congress should have some power to guarantee in-
dependence of tenure. The Constitution being silent,
there is only one prior decision that could be con-
sidered to be in point: the opinion in the Myers case
claims that Congress has no such power. But con-

140 See Ratuer, Philosophy of Jokn Dewey, pp. 191-200.
141 See reference in note 125 above.
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sideration of the case shows that a strict application
of the doctrine of stare decisis gives us a *“ rule
narrow enough to enable us to distinguish ours as
a ‘“‘ new '’ case.'*?

Mr. Chief Justice Taft gives the other relevant
data an interpretation which conflicts with our as-
sumptions as to expediency, Yet the fact that Mr,
Justice Brandeis and Mr. Justice McReynolds do
not read the data in the same way that the Chief
Justice does, is enough to show that such data are
ambignous. Insofar as the answer drawn from these
data is against our conclusion on expediency, we
are forced to careful refiective thinking about con-
sequences. This has led us in Parts I and II to set
forth the results of a careful consideration—as op-
posed o a mere ¢ hunch "—of the questions of
publie policy involved, This study gave us the con-
clusion fhat public policy definitely favors allowing
Congress the power to regulate tenure in certain
ways. It is also clear that the issue is of extreme
importance. For it obviously goes to the very heart
of such subjects as: administrative organization
and funetions; legislative power to regulaie the
same; whether the experiment of introducing the
‘¢ seientific method ** in certain quasi-legislative
and quasi-judicial phases of administration may be
tried under the most favorable conditions;® the

142 8ge chap. V above.
143 Sea Part I, especially chap. I
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flexibility of our system, and its adaptability to meel
new needs. The conclusions as to expediency are thus
significant and reasonably clear. And we have found
no factors which would seem to discount the ex-
pediency of adopting these general conclusions, We
are thus led to select for our legal deductions a set
of premises which will give this result,

Before thus formulating our conclusions on pub-
lie policy in terms of a ¢ constitutional theory of
removals *’—i. e,, in terms of deductions drawn from
premises read into the Constitution—we may give
a somewhat fuller discussion of the rdle of conelu-
sions as to public policy as the basis of our choice
of premises in a situation like the one before us.
It is a fundamental assumption that, in such a sitna-
tion, expediency should be the determinant, This
assumption we may state in terins of current theovies
of the judicial process.

The Basis of Our Choice of Preinises. Where a
jndge is faced with a situation such as the one just
outlined, we submit that he should choose the alter-
native calculated to lead to the most desirable social
consequences. In his * Path of the Law’ Mr,
Justice Holmes says:

I think that the judges themselves have failed adequately
to recognize their duty of weighing considerations of social
advantage. The duty is inevitable, and the result of the often
proclaimed judicial aversion to deal with such considerations
is simply to leave the very ground and foundation of judg-
ments inarticulate, and often unconscious. . . .. 1 cannot
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but believe that if the training of lawyers led them habitually
to consider more definitely and explicitly the social advaniage
on which the rule they lay down must be justified, they some-
times would hesitate where now they are confident, and see
that really they were taking sides upon debatable and often
burning questions.!#*

To state this important thesis in somewhat dif-
ferent terms, we are faced with a constitutional
problem where it is peculiarly appropriate to apply
what Judge Cardozo has termed the ‘‘ sociological
method.”” He says:

The directive force of 2 principle may be exerted along the
line of logical progression; this 1 will call the rule of analogy
or the method of philosophy ; along the line of historical devel-
opment ; this I will call the method of evelution; along the
line of customs of the community; this I will call the method
of tradition; along the lines of justice, morals aml social
welfare, the mores of the day; and this T will call the method
of sociology. . . . . i

From history and philosophy and custom, we pass, therefore,
to the force which in our day and generation is becoming
the greatest of them all, the power of sociul justice which
finds its outlet and expression in the method of sociol-
The end whieh law serves will dominate them all.
« + « . The social value of a rule has become a test of growing
power and importance. This truth is powerfully driven home
to the lawyers of this country in the writings of Dean Pound.
“ Perhaps the most significant advance in the modern science
of law is the change from the analytical to the functional
attitude,” 146

There is no branch [of the law] where the method [of
sociology] is not fruitful. Even when it does not seem to

144 Holmes, Collected Legal Papers, p. 184.
145 Cardozo, Nature of the Judicial Process, pp. 30-31.
146 Thid,, pp. 65-66, 73. The quotation is from Dean Pound.
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dominate, it is always in reserve. It is the arbiter between
other methods, determining in the last analysis the choice of
each, weighing their competing elaims, setting bounds to their
pretentions, balancing and moderating and harmonizing them
all . ... bl

-+« « Constitutional law, where the primacy of this method
is, I think, undonbted. . . . . us

If you ask how he [the judge] is to know when one interest
outweighs another, I can only answer that he must get his
knowledge just as a legislator gets it, from experience and
study and reflection; in brief, from life itself, Here, indeed,
is the point of contact between the legislator’s work and his.
The choice of methods, the appraisement of values, must in the
end be guided by like considerations for the one as for the
other. Each indeed is legislating within the limits of his com-
petence. No doubt the limits for the judge are narrower. He
legislates only between gaps. He fills the open spaces in the
law. How far he may go without traveling beyond the walls
of the interstices cannot be staked out for him upon a chert.
He must learn it for himself as he gains the sense of fitness
and proportion that comes with years of habitude in the prac-
tice of an art. Even within the gaps, restrictions not easy to
define, but felt, however impalpable they may be, by every
judge and lawyer, hedge and circumscribe his action. They
are established by the traditions of the centuries, by the
example of other judges, his predecessors and his colleagues,
by the collective judgment of the profession, and by the duty
of adherence to the pervading spirit of the law. . . . . None
the less, within the confines of these open spaces, and those of
precedent and tradition, choice moves with & freedom which
stamps its action as creative. The law which is the resulting
product is not found, but made. . . . . 148

147Thid,, p 98.
148 Ibid., p. 76.
14 Thid,, pp. 113-115.



CHAPTER VII

A Coxstrrurionar THEoRY 0F THE Powes oF
RemovaL

The Nature of Our Constitutional Theory. We
have been at pains to make explicit what this con-
cluding chapter will seek to do. This is for two
reasons. Our first purpose is to illustrate the tech-
nique by which, in * new '’ cases, the judicial proe-
ess should proceed, if it is to proceed intelligently.
‘¢ Every new case is an experiment.” ' A major aim
is to explain by example the technique for condueting
such experiments.

This involves the exposition of certain seldom
considered facts about * documentary interpreta-
tion.” The decision of a new case enunciates econ-
clusions in terms of the ‘* meaning ”* of the terms
and propositions of the doeument. In reality, the
judge gives meaning (relative to this new situation)
to the terms and propositions which he considers
“ relevant.’”” Hence, in saying what the Constitu-
tion ‘‘intends "’ as to removals, we shall merely
be employing a convenient and less circumlocution-
ary form of stating that meaning which, among pos-
sible meanings, we aseribe to the text as a conscious
means of reaching a predetermined result. Our
* theory '’ is essentially a process of selecting

1Cardozo, Nature of the Judicial Process, p. 23.
M
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‘* meanings ** as premises for the deduction of ex-
pedient conclusions. The ¢ meanings '’ and the elab-
oration of their implications are thus seen as a
logical form or ¢ dummy *’ upon which to bang our
carefully derived empirical conclusions on public
policy.

At present, the chief difficulty with the employ-
ment of this technique is the undeveloped character
of the *‘ empirical side *’ of the social sciences.
‘¢ There is seldom any informed and exhaustive mar-
shalling of the practical considerations pro and con.
The court typically reaches its practical solution
by reliance upon ¢ common sense —a sort of in-
tuition of experience which assumes to know how
to decide the practical questions of life merely as
a result of having lived in life. . . . . So far as law
has an empirical branch, its precarious existence is
largely unsuspected or is the haphazard product of
a ‘ common sense ’ empiricism which professes no
order and no methods.””* Qur conclusions of Parts
I and II, while systematically arrived at, are, after
all, based upon what for a chemist would probably
be insufficient empirical data, We accepted them as
final only because the meagreness of such data is,
in the present stage of ** soeiclogical jurisprudence,’’
a fact that limits the effective application of the
method.

There is a second reason why we have sought to
make explicit the *“ nature ** of our ¢ constitutional

2 Ruefl, From the Physical to the Social Sciences, Introduction by
Oliphant and Hewitt, pp. xxv, xxvi.
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theory.” It is to be hoped that this will keep critics
of the ‘¢ theory ’ from beclouding the issue. Argu-
ments are always unfairly treated when they are
criticized by learned persons who approach the sub-
jeet with wholly different inarticulate major assump-
tions.* In this study, we are seeking to make ex-
plicit, so far as possible, the basic postulates upon
which we proceed. These postulates are, of course,
not set forth as absolute truth.,* They are open to
attack by anybody so inclined. They should, how-
ever, be explicitly attacked as such.

For a critic to object, for example, to our asser-
tion that the faithful execution duty gives the Presi-
dent no power to question the validity of a statute,’
on the ground that this is begging the question, is
for him to ignore the fact that we are constructing
a theory by deliberately selecting from among pos-
gible ‘‘ meanings ** those which will produce the
desired end. Every syllogism begs the question, For
he who construets it assumes the premises. If he
is to ‘“ prove " his premises, he must make some
prior assumptions in so doing, and so on ad in-
finitum.® All reasoning, in so far as it must make
some assumptions,’ tacitly and unconsciously, if not

2 Holmes, “ Path of the Law,” in Collected Legal Papers, p. 184.

4+ Cf, Ratner, Philosophy of John Dewey, pp. 240-241.

“See section below entitled * Faithful Execution Duty.”

% This is true even when he derives his premises by the inductive
method. See Ratner, Philosophy of John Dewey, pp. 178-185; and
Ruef, op. cit., p. xix,

7 See Keyser, Pastures of Wonder, pp. 86-90.
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explicitly and consciously, thus begs the question.
So does the classical syllogism about Socrates. If
we did not already know that Soerates is mortal, we
could not know him to be a man.® And he who says
that the question at issue is precisely whether the
duty to see that the laws be faithfully executed in-
volves a power to refuse to execute some statutes
as not-law, is quite correct, but must himself beg
the question whichever answer he gives. To say,
then, that our theory of removals begs the question,
and to leave it at that, will be to state a truism in
the guise of a refutation.

The point is that we derive our premises by a
conscious choice which is based npon a declared
purpose. He who approaches the issue on the as-
sumption that there is some ‘* true meaning '* which
needs only to be *¢ discovered *’ in the constitutional
texts, as these are interpreted in the light of am-
biguous historical evidence and inconclusive judicial
precedents, and by the application of ¢ logical
methods,’’ will not be reasoning in the same realm as
we.® If there is always a ¢ margin of doubt ’* ** even
where we are interpreting an explicit text, still more
is this the case where we are faced by a silent text
which is supplemented by inconclusive historical
and judicial data.

8 Of, Ruefl, op. cit.,, Introduction by Oliphant and Hewitt, p. xxi.

9 Cf. ibid,, pp. x fi.

10 Cf, The dissenting opinion of Mr, Justice Holmes which is quoted
abave in chapter VI, section on “ Some Legal Factors in the Situation.”
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The Problem. The Constitution does not expressly
mention a power of administrative supervision or
a power of removal. The Convention debates do not
afford an answer to the problem.” Nor does the
legislative decision of 1789 answer the question im-
mediately before us.!* The latter, however, does
suggest two preliminary inferences:

First: From the fact that the Constitution speci-
fies tenure during good behavior for judges alone,
we may infer that the framers did not intend to
guarantee other officers such tenure. Expressio
unius est exclusio alterius.

Second: If executive officers are not by the Con-
stitution guaranteed tenure during good behavior,
then there must be inferrible from the text some
conclusions by which their tenure may be reduced
to something short of such tenure. This means, at
the least, a power of Congress to prescribe maximum
terms. The majority of the House in 1789 went a
step further, and inferred conclusions as to a power
of removal other than by impeachment!’® We
find this a reasonable, if not logically necessary,
conclusion.

Assuming, then, that some principles as to re-
moval of executive officers other than by impeach-
ment are inferrible from the text, is it a fair in-
ference that the President has an absolute power

11 Thaeh, Creation of the Presidency, p. 141
1z 8ee chap. VI sbove, section on that debate,
13 Thach, op. cit., p. 145.
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to remove at pleasure all officers whom he appoints?
If so, Congress obviously cannot legislate on the
subject. Or, should we infer that Congress has
plenary power to legislate as to tenure? If so, in
the absence of such legislation, are we to infer that
Congress intends tenure during good behavior, or
are we to infer a conditional power of removal for
the President? Or, are distinctions to be drawn on
the basis of the character of the office?* We shall
seek our answer by looking at all relevant clauses
considered as a whole context.’* Even so, we shall
have to make a choice of interpretations,

4 Prelimingry Consideration of Ceriain Aspects
of our System in Action. The legislative function
consists of formulating rules to govern societal re-
lations. The legislative power means ** to make laws
for all parts, and every member of the society pre-
seribing rules to their actions, and giving power of
execution where they are transgressed.”’*® Under
the Anglo-American reign of law, this power must
express itself in terms of general regulations. ** The

14 This possibility has been suggested by Professor Corwin, in his
Presidenl’s Removal Power, p. 81, Professor Thach points out that
the possibility was suggested in the grand debate of 1788, but adds
that “ there was no disposition on the part of the proponents of presi-
dential removal to rely on the argument of special relation to enumer-
ated powers.” Op. cit., pp. 148, 148, 160. This we accept with reference
to the conditional constitutional power of removal. We shall, however,
use this very distinction in determining the cases in which the power
of removal is absolute (illimitable).

15 Willoughby on the Constitution, I, 85.

18 Locke, Two Treatises of Civil Government (Everyman’s Li-
brary), p. 183.
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legislative or supreme authority cannot assume to
itself a power to rule by extemporary arbitrary de-
crees, but is bound to dispense justice and decide
the rights of the subject by promulgated standing
laws, and known authorized judges.”’”

Under our system, all legislative powers {in this
sense) which are delegated to the federal govern-
ment are vested in Congress.* But that body also
possesses, as part of its legislative function, plenary
powers of ‘‘ administrative legislation,””* within
the whole range of federal power, except as this
power may be held to be limited by constitutional
grants to the other two departments. For Congress
creates all executive offices except the Presidency,”
creates and defines all powers of law-execution, and
vests the same in such officers as it sees fit. The
statutes may even prescribe reasonable qualifica-
tions for appointments, and thus in a sense narrow
the range of presidential diseretion in the exercise
of his expressly granted power of appointment, The
necessary and proper clause, indeed, is so worded
as to give Congress plenary powers of administra-
tive regulation, except that it may not ** infringe "’ *

17 Ibid,, pp. 185-188.

13 As per the opening sentence of Article I of the Constitution.

* Freund, who approaches the subject from the viewpoint of con-
tinental Europe, calls it “legislative administration.” See his “ Ameri-
can Administrative Law,” in Political Science Quarterly, IX, 403 fl.

20 Constitution, Article II, see. 2, par. 2.

21 Just, what constitutes “ infringement ” we shall attempt to work
out later. The matter must, be it noted, be worked out in the light
of the power of Congress indicated in the text above. Here a choice is
required, ag to whether we start from this power of Congress or from
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upon powers vested in the President by the Constitu-
tion. Our problem is to draw the line between this
power of Congress and the executive powers of the
President.

Turning to executive power, we find it to con-
sist of two distinct categories: (1) the power of ex-
ecuting the laws; (2) a list of specific powers, which
varies from system to system, but under ours is
vested in the President by Article IL of the Con-
stitution for his independent exercise.”

Now, in general, these two categories correspond,
respectively, with the two sources of executive
powers. The power of executing the laws is derived
from the * administrative clanses ' of the laws
themselves; while the special, specific, independent
powers of the President are derived from the Con-
stitution directly. We may, therefore, describe the
two categories as statutory executive powers and
constitutional executive powers.

There are certain important differences between
these two categories which will throw light upon our
problem, The confent of statutory executive powers,
or the power of executing the laws (statutes), is de-
fined by Congress; the content of the President’s

an enlarged conception of executive power. We shall start with the
idea of legislative supremacy except as limited by the delegation
of special fields of diseretion to the President,

22Tn England, these are the statutory executive powers of the
Crown on the one hand, and the prerogatives on the other. Cf.
Locke, op. cit., pp. 183-203,

23 They are to be found in Article II, secs. 2 and 3, and include all
therein listed.

18
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specifie constitutional powers is defined by Article IT
as judicially interpreted. The location of statutory
executive powers is also determined by Congress,
which may delegate them {o the President or to such
officers as it may create for the purpose. The only
limitation is that, since ¢ all legislative powers here-
in granted ”’ are vested in Congress, and * the
judicial power of the United States '’ is vested in
the courts, the rule ewpressio unius est exclusio
alterius requires that Congress ** locate *’ statutory
‘¢ gxecutive '’ powers in non-legislative and non-
judicial (and hence, by exclusion, in ‘‘ executive ’)
officers. On the other hand, the Constitution itself
determines the location of constitutional executive
powers: it vests them in the President, as a
“ single >’ Exccutive, for his independent exercise,
gither personally or through officers subject com-
pletely to his administrative supervision.

Now with reference to his specific constitutional
powers, the President is coordinate with and in-
dependent of Congress. Congress may not so exer-
cise its legislative function as to infringe upon the
President’s special powers.*® That is, Congress
may, in general, neither narrow the scope of the dis-
cretion thus constitulionally delegated to him, nor
devolve the same upon officers who are independent
of the President.

On the other hand, under the Anglo-American
reign of law, the executive may exercise no power

s Cf, Taft, Our Chicf Magistrale and His Powers, p. 126.
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over private interests, in execution of the laws gov-
erning societal relations, except by virtue of an-
thority delegated by the legislature. ** Allegiance
[to the British king] being nothing hut an obedience
according to law, which, when be violates, he has
no right to obedience . . . . he has no will, no power,
but that of the law . ... the members owing no
obedience but to the public will of the society.””
Under our system, at least, the power of executing
the laws is non-existent unless and until positively
granted in the ** administrative clauses *’ of the laws
themselves. No executive officer may perform, as
regards private interests, any act in execution of
the statutes unless authorized thereby to do so. This
applies to the President himself, as well as to statu-
tory officers. We are here speaking of the func-
tional side of law execution, where the execufive
officer is acting to enforce societal rules of the legis-
lature against the private persons to whom they
apply. Here, as our system is seen in action, the
executive power is a creation of legislation.*

This is also, to a large extent, true of the institu-
tional side of the administrative organization,
whether set up for law-execution or to aid the Presi-
dent in the exercise of his independent powers. The
offices, their reasonable qualifications, their alloea-
{ion of duties, their maximum terms of office, their

24 Locke, op. cit., pp. 193-194. Cf. Green, “ Scparation of Govern-
mental Powers,” in Yale Law Journal, February, 1920, pp. 875-376.

26 It ig for this reason that we are justified in the assuraption—a
baesic one—which is made in note 21 above.
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classification, their compensation—all these matters
of administrative organization are determined by
Congress, or by executive officers only by virtue of
congressional delegations.® The problem of re-
movals, relative to officers charged only with statu-
tory executive powers, is: whether any power of
the President under Article II is infringed when
Congress seeks to preseribe rules of tenumre which
make officers of this sort independent of the
President.

The solution of this problem will require an ex-
amination of Article IT of the Constitution. It sets
forth certain enumerated specific powers, with ref-
erence to which the President is admittedly coor-
dinate with Congress. If the President is to be as-
signed an illimitable power to remove statutory ex-
ecutive officers, we submit that its source in this Arti-
cle must be secured by one of the following lines of
reasoning:

1. That some one enumerated power, say the ap-
pointing power, or the faithful execution duty, be
held to ‘‘ involve ” a power of removal.

2. That some combination of such enumerated
powers to be held to ¢ imply *’ a power of removal.

3. That the opening sentence of Article IT vests in
the President the power of removal as a specific

28 Bee text below. We have already conceded that Congress may not
make independent of the President these officers set up to exercise in
his name his constitutional executive powers, The problem of tenure
thus narrows down to one related to officers charged only with statu-
tory executive powers.
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power which is *‘ executive ”’ ex vi termini or by
“ intent of the framers.”

4. That by the said sentence there is vested in
the President the whole executive power, including
the power of executing the laws, as well as the there-
inafter enumerated specific powers; and that, there-
fore, the President may supervise the diseretionary
exercise of statutory executive powers of law-execn-
tion which Congress delegates to other officers, and
may accordingly exercise the correlative power to
remove them.

5. That considering all these factors together, the
President may be assigned an illimitable power to
remove his appointees at pleasure.

‘We shall later so interpret the enumerated powers
in the body of Article II as to avoid the conclusion
that any or all of them give the President an illimit-
able power of removal. This will eliminate points 1
and 2 above. We submit that if we can eliminate
the first four points, it will not be ** necessary "’ to
accede to number 5. The crucial issue, which de-
mands first consideration. is involved in points 4
and 5, which we shall consider in reverse order. It
is to observed that both these lines of reasoning
relate to the ‘' meaning '’ of the opening sentence
of Article IT.

Does the Opening Sentence of Article II Vest in
the President the Power of Ezecuting the Laws, tn
the Sense of Supervising their Ezecution, and Hence
the Correlative Power to Remove His Appointees
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who Ezercise Statutory Executive Duties?*® The
power of the President to exercise personally the
delegations made in the body of Article II is not
questioned. A possible meaning of the opening sen-

26aTn the grand debate of 1789 Gerry said: “Some gentlemen
consider this a question of policy; but to me it appears a question
of constitutionality, and I presume it will be determined on that point
alone. The best argument I have heard urged on this occasion came
fromn the honorable gentleman from Virginia, (Mr. Madison.) He
says the constitution has vested the executive power in the Presi-
dent; and that he has a right to exercise it under the qualifications
therein made. He lays it down as o maxim, that the constitution
vesting in the President the executive power, naturally vests him with
the power of appointment and removal. Now I would be glad to
know from that gentleman by what means we are to decide this
question. Is his maxim supported by precedent drawn from the
practice of the individual States? The direct contrary is established.
In many cases the Executives are not in particular vested with the
power of appointment; and do they exercise that power by virtue of
their office? It will be found that other branches of the Government
make appointments, How then can gentlemen assert that the powers
of appointment and removal are incident to the Executive Depart-
ment of Government? To me it appears at best but problemati-

Fox v. McDonald (101 Ala 51; 13 So. 416) refused to hold invalid,
under the distributing elause of the state constitulion, an act which
vested in the probate judge of Jefferson County the power to appoint
police commissioners for the city of Birmingham. The separation
of powers was not absalnte, said the court, and it cited authority to
show the power of appointment was not inherently executive

In Field v. People (3 Ill. 79), the Governor had removed the
Secretary of State, and appointed & suecessor in his place. Quo
warranto proceedings were brought against the appointee, The Con-
stitution of Illinois not giving express power to the Governor to re-
move the Seeretary of State and appoint a successor, the court held
that he had no such power. The court held the distributing clause
gave no power to the Governor. The clause “ The executive power
of the State shall be vested in a Governor” was also held to confer
no specific power, on the ground that “it has been settled by the
Supreme Court of the United States that an enumeration of the
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tence of that Article, and the one lLerein accepted,
is that it declares that, with reference to such enu-
merated powers, the President is a coordinate and
independent ‘¢ department ”’ of the government.

powers operates as a limitation and restriction of a general grant.”
The deduction of the elaimed power from the Governor's duty to
see that the laws are faithfully executed “has neither the sanction
of authority nor the practice of other State executives, both of
which are opposed to it.” The governor having no autharity to direct
this constitutional officer in the exercise of his statutory duties, “ he
certainly has no power to dismiss him for not conforming to his
directions.” If, said the court, this officer holds at the will of the
appointing power, then the Senate must conmsent to his removal,
since the Senate must consent to his appointment. As to the assump-
tion that the power of removal was, “as an undeniable proposition,”
an executive function, the court said the Constitution was the only
source of his powers: “ neither the practice nor the maxims of govern-
ment can confer upon him any functions or powers.” The federal
analogy was dismissed, on the grounds that state precedenis were
more apropos, and that the President had a general power to appoint
all superior officers of the federal government, whereas the Gover-
nor could appoint only a Secretary of State and his steff officers.
“ Whatever may be the theoretical or political denomination of this
power [of appointment] under other governments it cannot be con-
sidered an executive funmetion under our Constitution, beeause it
does not belong to the exeeutive.” The people, the legislature and
the judiciary appointed several hundred times as many as the Gov=
ernor. No general rule could be deduced from state practice as to the
power of appointment. " Unlike the Constitution of the United States,
ours has created other executive officers, in whom a portion of this
power is required to be vested by law, not to be assigned by the
Governor,” The Secretary of State “ looks to the law for his authori-
ties and duties, and not to the Governor, and to that, and that alone,
he is responsible for their performance.” “By an examination of
the debates of 1789, it will be seen that the concession to the Presi-
dent, of the power now claimed by the Governor, was made for
reasons which cannot apply to it [the instant easel.”

See also Goodnow, Principles of the Administrative Law of the
United States, pp. 40-41, 98-103, 118-118, 311-315, on the powers of ap-
pointment and removal in the states. See especially the cases cited
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However, the Chief Justice claims, not without some
authority, that this sentence vests in the President
gome supposed range of power known ag ‘¢ the execu-
tive power,’’ which includes the power of executing
the laws as well as the thereinafter enumerated
special powers. Let us examine this position,

in note 4 on p. 40, and in note 2 on p, 41. Cf. Ex parte Homes
(12 Vt. 631, 635). “The state senate,” says President Goodnow at
p. 117, “not only [as per the system of 10051 exercises & wide con-
trol over the governor's appointments, it exercises also almost as
extensive a control over the exercise of such powers of remaval as
he possesses.”

We have given only passing attention to state practice and decisions,
however, because they can be “ distinguished ” on the ground that the
grant of the executive power, and the duty to see that laws are
faithfully executed, must both be read in the light of: (1) the
existence of ather constitutional ezecutive officers in the states; (2) the
fact that provisions as to appointments and removals in matters of
local government are related to a problem where the separation of
powers as provided for the central state government is not strictly
applicable; (3) the fact that anomalies in state practice are often due
to early practice that goes behind the adoption of the Revolutionary
distributing clauses and is therefore taken as assumed by them;
(4) the fact that the first state constitutions did not make an adequate
distribution of powers, but combined general distributing clauses with
specific provisions that made for “legislative supremacy” (see
Holeombe, State Government [revised, 1926, chaps. IT and V), and
that enlerged legislative competence survived the re-distribution of
powers that followed later; (5) the fact that the state systems were
bazed upon an extreme fear of the executive, wheress the federal
Constitution resulted from a movement one phase of which repre-
sented the desire to establish s strong executive, This last point does
not absolutely preclude our position that the Myers opinion estab-
lishes too concentrated an executive department. And we may reason-
ably suggest that the then existing state practice, coupled with the
statement iz No. 77 of the Federalist that the Senate could check
removels, may well have kept * We the people” from intending to
“ordain and establish ” a President as powerful as the Chief Justice
would have him,
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This general power of executing the laws is a
mere phrase until Congress acts to give it content.”
Hence, the power of executing the laws cannot be
vested in the President in the same sense in which
his independent special powers—the content of
which the Constitution defines and the courts deter-
mine, without Congress’s having any power in the
premises—are vested in him. A contentless power
cannot be ¢‘ vested ’’ by a written constitution, The
power of executing the laws is not a single power
at all, but a generalized description of a varying
series of powers created from time to time by statute.
On the side of content, then, the President cannot
be, in this connection, coordinate with Congress, as
he is with respect to his special powers. By defini-
tion and the practice of our system in action, the
power of executing the laws cannot be coordinate
with the power of making the laws. On the side of
content, the one is subordinate to—a mere creature
of—the other. To this extent the metaphysic of the
separation of powers breaks down, as involving the
inconsistency of raising a power created by another
power to a position coordinate with that other, The
President eould be coordinate in regard to general
law-execution, in the same sense in which he is
coordinate in regard to his enumerated constitutional

27 Otherwise, Congress would have merely to lay down substantive
rules governing societal relations, and the President could, without
any grant from Congress of powers of execution, proceed to enforce

these rules under the blanket statement of the opening sentence of
Artiele I1. This is not the way our system works in practice.
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powers, only if he derived from the Constitution a
gphere of independent discretion.

Nor can the opening sentence of Article I even
be held to vest in the President the power of execut-
ing in the laws—when once its content has been de-
termined by Congress—in the same sense in which
his independent special powers are vested in him.
For the President may personally exercise the latter,
whereas the former is not only created by Congress,
but is ¢ vested "’ by it in such officers as it may see
fit. The President may not personally exercise the
powers of the Interstate Commerce Commission or
of the Attorney Gteneral. A power is ¢ vested ”’ in
an officer in a very peculiar sense when that officer
may not personally exercise it. Nor may the Presi-
dent, in some cases at least, override or revise the
decigion of the officer. In fact, the Chief Justice
admits that the President may not ‘ properly in-
fluence '’ the decisions of certain quasi-judicial com-
missions. This narrows the meaning of the word
“ vegt» still further. Let us quote the Myers
opinion:

Of course there may be duties so peculiarly and specifically
committed to the discretion of a particular officer as to raise a
question whether the President may overrule or revise the
officer’s interpretation of his statutory duty in & particular
instance. Then there may be duties of a quasi judieial char-
acter imposed on executive officers and members of executive
tribunals whose decisions after hearing affect interests of
individuals, the discharge of which the President can not in a
particular case properly influence or control. But even in such
a case he may consider the decision after its rendition as a
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reason for removing the officer, on the ground that the discre-
tion entrusted to that officer by statute has not been on the
whole intelligently or wisely exercised. Otherwise he does
not discharge his own constitutional duty to see that the laws
be faithfully executed. . . . . #

This position denies the President, in some cases
not clearly defined, the power to exercise personally,®
overrule, or revise the decisions *‘ committed *’ to
(1 e., by Congress vested in) other executive officers,
although, by the Chief Justice’s original premise,
these decisions are in the exercise of power vested
in the President by the Constitution.

Furthermore, this position denies the President,
in the case of quasi-judicial bodies, even the power
¢ properly * to * influence ’ decisions taken in
connection with power which, by the original prem-
ise, is vested in the President by the Constitution;
while in the next breath the premise that the powers
do *“ belong ** to the President is appealed to as a
source of his illimitable power to remove members
of such bodies at pleasure. Not only does this give
a very attenuated meaning to the term ¢ vest,’” but
it involves a denial of the correlative relation® of
the power of removal and the power of administra-
tive supervision—which is both absurd psychology
and absurd law."

28 Myers v. United States (272 U, 8. 52), at pp. 173-174 of 71 L. ed,

28 By clear implication.

30 This correlative relation is discussed below.

31 This was discussed in chap. II above. Further light is thrown
upon the subject in chap. IV abave.
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The reason the Chief Justice takes this position
is plain. It is the obvious reason that, in practice,
it is considered that when Congress delegates a
statutory execulive power unrelated to the special
constitutional powers of the President to a particular
officer, the power can be validly exercised only by an
official act of that officer.® The President cannot
exercise the power himself, or revise the act whereby
the officer performed it. Else Andrew Jackson would
personally have issued the order for the *‘ removal
of bank deposits instead of informally dictating that
the Secretary of the Treasury do so, and using the
indirect method of removing Secretaries until he
got one who would.

In effect, then, the Chief Justice holds that
the opening sentence of Article IT *‘ vests ”’ the
‘“ whole ’’ executive power in the President, includ-
ing the power of executing the laws as well as the
special enumerated powers; but he then proceeds
to give to the term ¢¢ vest,’”” in regard to the former
phase of executive power, a very attenuated mean-
ing, and one quite different from the meaning in
regard to the latter phase. On dialectical grounds,
the Chief Justice gives no more acceptable an inter-
pretation of this elusive sentence than does this
treatise. We narrow the content of the expression
‘ the executive power *’ by reading: * The execu-

32 No President would for & moment think of personally rendering
& decision on railroad rates or even of performing personally (say)
certain powers  vested ” by law in the Secretary of the Treasury.
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tive power [in the sense of the specific powers here-
inafter enumerated] shall be vested in a President
[who is hereby, with respect to them, made coordi-
nate with Congress, and hence cannot be controlled
by statute].”” The Chief Justice twists the meaning
of the term ‘‘ vest ’* by reading: * The executive
power {as a whole, including the power of executing
the laws as well as the specific powers hereinafter
enumerated] shall be vested in a President [in the
sense, in the former case, that he shall have an illim-
itable power to remove at pleasure all his appoint-
ees who exercise such powers, although he may not
personally exercise such powers when committed
specially to other officers, or overrule or revise their
decisions, or in some cases even properly influence
their decisions; but in the sense, in the latter case,
that the powers as judicially defined are to be per-
sonally exercised by him or under his control].”

The dialectical contortions involved in the posi-
tion of the Chief Justice neutralize any weight that
might be given to the oft-repeated distinetion in
wording between the opening sentence of Article I
on the one hand and the opening sentences of Arti-
cles IT and I on the other.® This distinetion, in-

33 Cf. Kansas v. Colorado (208 U. S. 46, 81-83), and Corwin, The
President’s Control of Foreign Relations, index, under “Executive
Power.” The language of Mr. Justice Brewer in this case is not neces-
sary to the decision, however, and was apparently not meant to be as
broad as, taken from its context, it appears. Perhaps this difference in
wording may justify the contention that the lack of an omnibus
clause in Artjcles II and III does not mean that the powers therein
granted are to be strictly construed.
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deed, may possibly be explained on other grounds.*

Aside from dialectical difficulties—where we claim
expediency should dictate our choice, especially in
view of the fact that the framers were not them-
selves clear on the point—and aside from the ab-
surdity of denying that the power of removal at
pleasure involves the correlative power to ‘¢ influ-
ence "’ the exercise of discretion, except in so far
as purely extra-legal restraints operate, this posi-
tion of the Chief Justice is not untenable, It may

3¢ Against our interpretation is brought the difference in wording
between “all legislative powers herein granted ” and “the executive
power " and “ the judicial power of the United States." This difference
ig easily explained on other grounds. It was precisely because the
framers realized that the primary infringement on states' rights came
through the originating, willing power—the legislative power—that
they carefully stated tbat only such powers as were “herein granted "
were given to Congress, This meant precisely and only that the states
reserved the rest of the “ willing power ” to themselves.

The judicial power was a limitation also, of course, but the Con-
stitution eould not say “all judicial powers herein granted,” because
it did not directly vest such powers in the federal courts. It merely
expressed the scope to which they should “ extend,” leaving to Con-
gress the power to vest in the courts it should create exclusive or
concurrent jurisdiction over these classes of cases. Hence the wording
“ the judicial power of the United States " means the judicial power as
vested, within this maxim scope, by Congress. And later it is merely
stated that “ the judicial power shall extend ” to this maximum scope.

It was possibly becouse the executive power, being relative to the
legislative will, merely incidental thereto, was not considered a sub-
traction from state power, that the framers described it in gemeral
terms as “the executive power.” Our present difficulties, it may as
well be confessed, are due to the fact that the framers did not think
the problem through to explicit conclusions. Henee, the possible ez-
planation of their phraseclogy just given should not be held to refute
our interprelation of that phraseology. See note 39 below.
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reasonably be put as follows: Since the framers did
not reason the matter out in accordance with the
above logie, yet did verbally vest the whole execu-
tive power in the President, they may reasonably
be held to have meant thereby to vest in the Presi-
dent administrative control over the discretionary
exercise of all executive powers, even while they
meant to allow Congress to define the content of the
general powers of law execution and vest the ‘¢ exer-
cise !’ of such powers in particular officers set up
by law. This is a plausible inferenee of intent. There
is doubtless evidence which supports it. For the
sake of argument, let us grant that the weight of
evidence is on its side. Yet the fact remains that
it is impossible to prove this was the actual intent,
as the debate of 1789 shows.** This being so, we may
reject this interpretation in favor of one which is
consistent with a clear and important public policy.
Here is a clear case where the *‘ sociological
method ’’ must be applied—where it is the only
intelligent method to employ.

The interpretation to which this method leads is
that the opening sentence of Article IT vests only
the special executive powers that follow (or those
reasonably implied therefrom) * in the President.
In the exercise of the discretion thus literally
‘¢ vested *’ in him, the President is coordinate with

33 8ee chap. VI above, section on “The Legislative Decision of
1789.”

38 We shall later show that the express and implied constitutional
powers of the President do not stand on precisely the same footing.
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Congress. Congress may not interfere with or in-
fringe upon such discretion. This means that it
may not narrow its scope nor seek to devolve it upon
others.

But the opening sentence of Article IT does not
vest the ‘“ power of executing the laws’’ in the
President. This power is defined by Congress and
“ vested ’’ by Congress in such executive officers as
Congress sees fit."* Congress derives this power
from its power to create offices and its power to
make all laws necessary and proper for carrying
into execution its own enumerated powers. No such
laws violate the opening sentence of Article II, as
by us interpreted, unless they ‘* infringe *’ upon the
specific constitutional powers of the President. With
this proviso, the executive power in the sense of
¢ executing the laws ”’ is, in all its aspects, com-
pletely a product of the legislative will.*

But Congress is also empowered to enact all laws
necessary and proper for carrying into execution
the powers vested by the Coustitution in the Presi-
dent. This gives it power to create offices and enact
any rules of ‘' administrative legislation ’’ which

87 This is a statement of actual governmental practice from the be-
ginning of the government, The only debatable point is whether the
President’s power of removal is conditioned upon legislative
acquiescence or not,

38 We thus accept the subordination of the executive to the legisla-
tive will—a subordination required by accepted definitions of terms—
for the power of executing the laws, while accepting the coordinate
relation of the two branches relative to the expressly granted specific
powers which the Constitution gives the President for his own dis-
cretionary exercise.
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do not infringe upon, but merely aid the exercise of
such presidential discretion by the President or
under his immediate control.

From its enumerated powers Congress thus de-
rives plenary power of ‘¢ administrative legisla-
tion *’ with respect to both major phases of executive
power, except that it may not narrow the discre-
tion involved in the specific constitutional executive
powers of the President, nor devolve such diseretion
upon other officers. We shall proceed to show that
it does neither when it regulates by statute the
tenure of officers vested solely with statutory execu-
tive powers unrelated to these specific constitutional
powers of the President. We shall explain how the
powers implied {from the latter may, when read in
the light of the relevant powers of Congress, be held
to be conditional, not absolute (illimitable), as is the
case with the enumerated presidential powers. And
we shall attempt to show that ¢ administrative
legislation '’ relative to tenure is permissible when an
‘¢ aid "' to, rather than an ‘‘ interference *’ with, the
express constitutional powers of the President.

Does the Opening Sentence of Article II Vest in
the President the Power of Removal as a Specific
Power Which Is * Executive ”’ ex vi termini or by
“ Intent ”’ of the Pramers? Another mode of de-
ducing an illimitable power of supervision and re-
moval is secured by claiming that the term ‘¢ the
executive power,”” as used in Article IT, first sen-

tence, includes a ‘* bundle ”’ of specific powers in ad-
20
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dition to those thereinafter named. Are there any
such specific powers which ez vi fermini or by ¢ in-
tent of the framers ** are to be included as such in
‘¢ the execative power "¢

Even if the framers, as eighteenth cenfury men,
had a vague idea that the verbal symbols ¢¢ the
executive power ’ included some specific and known
{or discoverable) ‘¢ bundle of powers,” there is no
evidence to show that they formulated such a list
in their own minds, and certainly no record of such a
list as formulated by any one of them,

In fact, there is evidence to indicate the contrary.
In the Philadelphia Convention James Wilson said:
“ He did consider the Prerogatives of the British
Monarch as a proper guide in defining the Execu-
tive powers. Some of the prerogatives were of a
Legislative nature. Among others that of war &
peace &e.”’

He continued: ““ The only powers he conceived
strictly Executive were those of executing the laws,*
and appointing officers not (appertaining to and)
appointed by the Legislature.”

8% Clearly, Wilson’s idea that “the executive power” is par ez-
cellence the power of  executing the laws " may be used to refute our
contention that the latter is not “ vested ” in the President. But if it
i3 80 vested in the sense claimed by the Chief Justice, then it implies
at best only the power of removal as the sanction of administrative
supervision. Yet the debate of 1789 shows that the framers were not
clear as to whether they were giving that power or not, certainly as
to whether they were giving it as an illimitable power. So we get
back again to the lack of clear intent on the part of the framers, and
the conclusion that the only intelligent pracedure is a choice that
will conform to our conclusions on public policy.
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1t is also recorded that Madison *‘ agrees wth
Wilson in his difinition of executive powers—execu-
tive powers ex vi termini, do not include the Rights
of war & peace &c. but the powers shd. be confined
and defined.”’ ©

We hold that the specific ‘‘ executive powers
were both *“ confined " and *‘ defined " in the body
of Article IT, The opening sentence vests in the
President only these, and such others as may be in-
ferred as conditionally or absolutely implied in them,
in the light of all relevant clauses of the instrument.

The alternative view is not only unsupported by
evidence, except that relating to removals, but has
evidence against it.** Besides, it is dangerous. For
to say that the sentence is a ‘‘ grant of specific
powers,’’ but that what powers are granted is un-
known, is simply to say that it is a ‘“ peg > upon
which * interpretation ’’ may hang or refuse to hang
a specific power. The gquestion what powers are
‘¢ granted '’ is answered, as occasion arises, by mak-
ing the concept include what is read into it. Then
the * meaning "’ is drawn out of the concept again.
But this obviously involves a choice by the inter-
preter. Houdini drew rabbits or guinea-pigs out of
his hat accordingly as he had first put rabbits or
guinea-pigs into it. The term ¢‘ the executive power "’
becomes an ‘* empty hat ’ into which the Court may
read its prejudices on the subject.

40 Farrand, Records of the Federal Convention, I, 65-66, 70, Italics
are writer's.
41 See the reference in note 39.
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Similarly, to say that the term *‘ the executive
power ** includes a *“ bundle ** of specific powers
which are es vi fermini ** executive,” is to take an
untenable position. The criterion of what consti-
tutes an ex vi termini executive power is lacking.
The powers in the Revolutionary states differed from
the British prerogative as well as among them-
selves. The prerogative in fofo (even as limited in
the body of Article II) eannot be held to be included
in ‘¢ the executive power.””* Neither is there any
ground for holding this supposed bundle of specific
powers to be the equivalent of those of any single
state.

Terms do not of themselves have * intrinsie
meaning.*® By usage they acquire a sort of con-
notation or potential meaning. But this can never
tell the meaning apart from the context and the par-
ticnlar sitnation upon which the term in its eontext is
brought to bear.* And where usage varies, only
arbitrary choice by an interpreter could give such
a list of ex vt fermini executive powers. Further-
more, Wilson expressly stated that only the power
of executing the laws and the power of appointment
were ‘‘ strictly executive.’’ *

- We thus reject this ‘¢ basis ** for inferring specific
powers also, as not supported by evidence of * in-
tent,”’ and highly inexpedient.

42 See note 39, and Hart, ap. cit., pp. 115-118.

43In themselves” terms are mere sounds or marks on paper.

4 Ogden and Richards, The Meaning of Meaning, p. iii, chap. VI,
and passim.

45 8ee note 38. We assume that here Wilson expressed the common
opinion of the framers.
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But what, in particular, of the power of removal
as a specific executive power vested in the Presi-
dent by the opening sentence of Article IIT The
Chief Justice quotes opinions of debaters in the
Congress of 1789, Some of these opinions no doubt
g0 regarded the power, notably the opinion of Ells-
worth already quoted.*® Some of them, however, are
rather in line with the phase of the subject covered
by the last preceding section of this chapter, by
which the power of removal is regarded as the
‘“ sanction ’ of the power of ‘¢ administrative
supervision.”’

Against these opinions, we have the fact that it
cannot be proved to have been the actual intent of the
framers that the removal power is, as a specific
power, included in *‘ the execntive power *’ vested
in the President, as both their failure to enumerate
it and the dehate of 1789 show; ¢* the fact that James
Wilson did not include it as a specific power
“ gtrietly ’ executive in character;* and the fact
that few if any other specific powers have been de-
duced from the opening sentence of Article II taken
alone® The main problem, as the last-mentioned
fact clearly indicates, is the power of removal con-
sidered as the correlative of the power of super-

8 Moclay's Journal, p. 114.

47 8ee ahove, chap. VI, section on that debate.

48 8ee note 39 above.

49 Btory suggests that the power to grant exequaturs to consuls
“may be fairly inferred from other parts of the constitution, and
indeed seems a general incident to the executive authority” Com-
mentaries, § 1559. We hold that this should be taken in the same
sense a8 Jefferson’s remark cited below in note 91,
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vision over the ¢ execution of the laws,’’ which in
the last section we held not to be * vested ’” in the
President by this much-disputed sentence.

A Fundamental Postulate. From the above con-
siderations we derive a fundamental postulate
which marks the primary difference between our
point of view and that of the Chief Justice and those
who go along with him.* 1t is the postulate that, by
virtue of the definitions of the three main classes of
governmental powers, the legislative power stands
to the executive power in the relation of the originat-
ing will to the mere carrying out of that will, both
as regards the functional and as regards the insti-
tutional aspects of administration. We recognize
that the position of the President, by way of special
exception, is made coordinate with that of Congress
with regard to the enumeration of special spheres
of ¢ executive ’’ discretion contained in the body of
Article II. But we hold that Article IT itself, es-
pecially in regard to its opening sentence and the
powers implied from those enumerated in sections
2 and 3, is to be read in the light of the primary
postulate of legislative supremacy.™ The ‘¢ presi-
dential ’* system of our Constitution merely modifies
that postulate to the extent to which it subtracts

50Tn this problem it hecomes necessary to begin with the point of
view of Congress or with that of the President. This starting point
determines, in the last analysis, the conclusions that are arrived at.

51 We have shown above that, with regard to statutory executive
duties, legislative supremacy is the actual practice, unles an ex-
ception is to be made with regard to remavals, the subject at issue.
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from the plenary ® legislative discretion of Congress
certain spheres of discretion for the independent
exercise of the Chief Magistrate.

Distinction Betwen Two Classes of Governmental
Acts. We distinguish the aet of removing from
office, and the act of laying down rules to govern
the conditions of tenure of office and the causes and
modes of performing the act of removing, This
gives us {wo classes of powers, the power to perform
the act of removing, or the power of removal, and
the power to enact rules to govern the above-men-
tioned subjects. Failure to bear in mind this obvious
distinetion has led to much confusion of thought.

The Power of Removal is Executive and the Power
to Regulate Tenmure and Removals is Legislative,
Under the general principle of the separation of
powers,” the power of removal conforms to the
general conception of an executive power, and the
power to regulate tenure of office and removals to
the general conception of a legislative power. The
act of removal is a particular act connected with
special executive powers or with law-execution; the
act of laying down rules governing tenure and re-
movals is the preseription of a general principle of
administrative organization which fixes the condi-
tions of future law-execution, but is not itself in
execution of any law.™

&2 Within the range of federal power, of course.

3 Goodnow, Principles of the Administrative Low of the United
States, chap. IV.

54 We assume that it is permissible to classify a particular govern-

mental act in this fashion, and that this classification will be generally
accepted.
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The Immediate Implications of this Classifica-
tion. From the above distinction and the classifica-
tion based upon it there are deducible certain in-
ferences. It is essential to make clear that these
differ for the two acts; and that there are certain in-
ferences which may not properly be drawn.

If an act is classed as legislative, it does mot
necessarily follow that it belongs to Congress. The
national legislature is a body of limited legislative
powers; and hence the guestion still remains—and
in this case will soon be considered—whether the
power is expressly or impliedly assigned by the Con-
stitution. But it does immediately follow from such
clagsification that, in general, Congress is the
only body in which it can be held to be located; *
and, further, that the text of the Constitution is the
only source from which Congress can be held to
derive the power, It can be delegated no powers by
the President or the courts. In short, it belongs to
Congress if, and only if, it is expressly or by infer-
ence assigned to Congress by the fundamental law,
the sole source of congressional powers.

On the other hand, if an act is classed as execu-
tive, while it follows immediately that executive
officers are the only officers in whom it can be held
to be located,” it does not follow either that the

& For all federal legislative power is vested by the Constitution
tmmedintely in Congress.

% The delegation of “all legislative powers herein granted” to
Congress implies the inability of Congress itself to exercise executive
powers. Ezpressio unius est ezclusio allerius.
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power belongs to the President directly from the
Constitution, or that the text of the Constitution is
the sole source from which an executive officer may
derive it.

The explanation of this difference in the infer-
ences of the two cases lies primarily in the fact
pointed out above: that while the Constitution is the
sole source of congressional powers, it is not the
sole gource of executive powers, The latter are in
part derived from the Constitution, in part from
statutory provisions.”” Hence, merely to class a
power as executive does not answer the question
whether it is vested in the President by Article 11,
or whether it is for Congress to vest it or not, in its
discretion, in executive officers. This fact that from
the beginning of our government the statutes have
been a source of executive powers suggests the con-
clusion already postulated, that Article IT vests in
the President only a limited number of the powers
to be classed as executive, whereas others that fall
in this class are vested by Congress in the President
or in executive officers created by Congress for the
purpose. It is thus a faet of government in action,
from a time contemporaneous with the adoption of
the Constitution, that, while legislative initiative

51 The veto power is vested directly in the President by the Con-
stitution; but there is no power of executing the customs laws unless
and until such powers are created and defined by Congress, and
vested by it in such officers ag it may see fit. At any rate, Congress
may define the powers connected with customs collection in as much

detail as it sees fit, and assign such powers to such officers as it may
see fit to create for the purpose.
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is not required in the case of certain executive
powers, Congress is the originating source of other
executive powers, Hence, to class a power as execu-
tive means no more than to say that it must be
located in executive officers.”® Whether it is so
located by the Constitution or is brought into exis-
tence only by statute is still to be determined.

The Power of Removal Is Executive in the Sense
That It Can Be Inferred to Reside In, or Be Con-
ferred by Statute Upon Ezecutive Officers Only.
This prineiple, then, is all that we infer when we
tag the power of removal as ‘* executive.” If the
power is inferred directly from the Constitution, it
must be inferred as belonging to the President, in
whom are vested all constitutionally granted execu-
tive powers. If it may be conferred by statatory
rules, it must be conferred upon *¢ executive »* offi-
cers only. This deduction from the separation of
powers may be overcome only by special exceptions
drawn as inferences from express relevant clauses
of the Constitution.

This Prima Facie Principle Supported by the
Myers Decision. The prima facie case thus presented
against the location of a power of removal, by con-
stitutional inference or by statute, in other than
‘ executive '’ officers, finds support in the Myers
decision.” In that ease the Supreme Court in effect
held that the Constitution forbids Congress to vest

58 Sge note 56 above.
5 See chap. V above,
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in the Senate, a ‘‘ legislative ’ organ, a ¢/ share "’
in the ‘¢ executive ’’ act of removal, and that despite
the fact that the Senate is expressly granted by the
Constitution a ‘ share ”’ in the power of appoint-
ment. By similar reasoning, Congress eannot take
to itself the power of removal, as it attempted to do
in the case of the Comptroller General.®® Likewise,
the Congress of 1789 recognized that the Senate
has no eonstitutional share in removals, and based
its inference upon this very principle.”

The Power of Removal Is the Correlative of the
Power of Administrative Supervision. Not only is
the power to perform the act of removal a power to
be located in ‘‘ executive '’ officers, but it is the
correlative of the power of administrative super-
vision. That is, if one executive officer is given the
power to remove another at pleasure, this involves
the establishment of the relation of administrative
superior and administrative inferior as between
them, and hence carries with it the power, on the
part of the officer authorized to remove, to exercise
administrative supervision over the other. Con-
versely, if one officer is clearly made, by express
terms or by implication, the administrative superior
of another, this involves a power on his part to re-
move at pleasure his administrative inferior. Hence,
if there is no express provision for removals, the

9 3ee chap. IIT above, section entitled “ The General Accounting
Office.”
61 See Thach, Creation of the Presidency, chap. VI.
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power to remove at pleasure is implied as the cor-
relative of the power of administrative supervision.*

If a statute seeks to divorce this correlation, by
making an independent officer the administrative
inferior of another officer, either the independent
tenure stands and the provision for administrative
control becomes meaningless, or else the adminis-
trative relationship remains, but the provision for
tenure is unconstitutional. We shall see that the
former is the case where Congress is legislating with
reference to the execution of its own enumerated
powers which are not related to the constitutional
powers of the President; but that the latter is the
case where it is legislating with reference to the
execution of the constitutional powers of the
Pregident.

It should be added that by administrative control
we mean merely the power to dictate how the dis-
cretion vested in the inferior officer shall be exer-
cised, or the power of the superior officer to devolve
upon the inferior officer discretion vested in the
superior, except where such diseretion must be per-
sonally exercised by the superior.*

That these two powers are properly to be con-
sidered as correlatives is seen in the absurdity of
attempting to give independence of action to an
officer removable by another, as well as in the ab-

42 This is a mejor assumption which is in conformity with common-
sense psychology, Bee chap. II above.

88 Cf, Hart, op. cit., chap, VIIL.

& Cf. chaps. IT and IV above.
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surdity of seeking to make one officer responsible
to another without giving the latter the power to
remove.*

It has often been asserted that in 1787 the framers
thought of the Presidency in terms of ¢ political *’
rather than of ‘‘ administrative ** powers. It was
once thought that modern administration had not
then developed to the point of making this correla-
tion clear and important. Professor Thach, in The
Creation of the Presidency, has shown that the
framers had a rather clear idea of administration
and of the administrative relationship.® He thus
holds erroneous, upon the basis of a careful study
of contemporaneous evidence, ‘‘ the commonly ac-
cepted explanation that the presidential control over
administration is an accidental result of the pos-
session of the power of removal. The exact reverse
is the true explanation. The power of removal was
[in 1789] rather derived from the general execative
power of administrative control.”* And, even

8 We shall make this the basis for our contention that if Congress
sets up an officer bearing the relation to the President now borne by
the Secretaries of State, of War, and of the Navy, in relation to
his constitutional executive powers, Congress may not limit his
power to remove them at pleasure.

86 Thach, Creation of the Presidency, passim. The present writer
cannot agree that, in the light of the debate of 1789 on removals, the
fathers must, a8 a legal conclusion, be held to have included a denial
of the power to Congress to regulate tenure and removals. See chap.
VI above. Whatever the historian’s judgment, the constitutional
lawyer still has room to hold that no “intent” in this matter can be
proved so conclusively as to oulweigh well-reasoned conclusions of
present-day public policy.

87 Thid., pp. 158-150.
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while admitting that the Constitutional Convention
debates give no final answer, he finds even there
that, ‘“ as to the administrative headship of the
President,’’ these debates furnish *¢ evidence enough
to upset the interpretation usually given that this
gilence of the Constitution indicates a complete
failure to envisage the President in such a capacity,
and enough to forecast the decision [of 1789] which
would, in due time, be given it.”’** Henee, it is not
unhistorical to regard the power of removal as being
implied as a correlative in such conclusions as we
may deduce from the text as to the location by the
Constitution, or the power of Congress fo provide
for the location, of the power of administrative
countrol.

This idea of the power to remove as a correlative
of the authority to supervise is not inconsistent with
a proper understanding of the oft-repeated formula
that the power is implied in the power of appoint-
ment. For is not the latter formula a short-hand
way of saying that the power of appointment is
evidence of the intent as to the power of control?
What we add is that it is conclusive evidence thereof
only in the absence of other relevant evidence, We
shall show that the Constitution contains other evi-
dence, so far as the President is concerned, which
must also be taken into account in drawing our
inferences.®

88Thid,, p. 141.
®]In the case of the President, other relevant constitutionai
provisions are the faithful execution duty and the vesting of specific
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Some Immediate Consequences Relative to the
Appointing Power as a Supposed Source of an
Absolute Power of Removal. We shall accordingly
derive the President’s power of administrative su-
pervision (which involves the correlative power of
removal) from more than one presidential power,
not from the power of appointment alone, Some
immediate consequences are apparent. The first is
that the Senate, which does not participate in these
other powers, except in the case of only one of those
connected with foreign relations (treaty making),
is thereby precluded from participation in removals.
This preclusion of the Senate is effected without
resort to the strained interpretation whereby the
power to appoint is distinguished from the power
to advise and consent to appointments, and the
power of removal deduced from the former only.™
For if the power to remove is necessarily involved in
‘the power to appoint, why is not the power to advise
and consent {o removals necessarily involved in the
power to advise and consent to appointments? In
short, why does the one not involve the other, with
the same *‘ checks,”” unless other factors, as we hold,
come into play in the case of removals?

constitutional powers in the President, But in the case of department
heads vested by law with the power of appointment, there are no
such additional conatitutional evidences. The power of appointment,
together perhaps with the powers vested by Congress in the superior
officer, may here be eoneclusive of an intent to vest a power of super-
vision and of removal.

0 Ag per the opinion in Myers v. United States (272 U. 8. 52).
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A second consequence is that these other factors,
later to be considered, must be taken into acconnt in
inferring whether and when the President has an
absolute or conditional power of removal.

The Power to Create Offices. We have seen that,
in general character, the power to regulate the tenure
of an officer, and the conditions and modes of his
removal (if any), is ‘* legislative.”” It is not pre-
vented from being such merely because it lays
down rules concerning the exercise of executive
power, since, as we have also seen, Congress may
sometimes do this.”* We have also seen that, as a
legislative power, it must belong to Congress, if to
any organ, and that it is attributable to Congress
only if derived from the powers delegated that body
in the Constitution.

A ‘* basis ”’ for assigning the power to Congress
is the power to create offices. The Constitution pro-
vides for appointments to offices *‘ which shall be
established by law.’’ "* It thus grants power to Con-
gress to create offices, All executive offices except
the Presidency ™ are brought into being by statute.
In the Myers opinion the Chief Justice himself ad-

71Tt does this every time it defines the powers of execution of the
officers set up to cerry out the substantive rules which it enacts
to govern societal relations, The reader will find Little v. Barreme
(2 Cr. 170) interesting in this copnection. See especially the part
of the opinion quoted in Hart, Ordinance Making Powers of the
President, pp. 308-310,

72 Article II, sec. 2, per. 2.

3 And, of course, the Vice-Presidency—if this can be called an
“executive” office. Ci. Wilson, Congressional Government, pp.
240-241.



CONBTITUTIONAL THEORY 31

mits that this involves the power to prescribe the
following :

1. Qualifications for office, ¢ provided, of course,
that the qualifications do not so limit selection and
so trench upon executive choice as to be in effect
legislative designation.”’

2. The term, or period beyond which the incum-
bent may not hold without reappointment by the
President.

3. Reasonable classifications for promotion,

4. The duties attached to the office.

5. The compensation.™

All of these constitute ** parts ’’ of the office that
is created, The ‘¢ office,’’ in fact, is a concept which
summarizes these and similar rules—a peg upon
which such rules are hung. The rule that an incum-
bent shall be removed only for cause and after a hear-
ingisa‘‘ part !’ of the ‘‘ office ’’ in the same general
sense as the rule prescribing qualifications for office.
The one limits the administrative superior in his
control, the other narrows the range of choice of
the appointing power. A rule that the incumbent
ghall hold office for a minimum period is likewise a
¢ part *” of the office in the same general sense as
a rule that he may not hold beyond a maximum
period. The former, to be sure, goes further than
the prescription of gualifications, in that it does
not merely limit a power, but prohibits its exercise.
But the power of appointment is an express power,

74272 U. 8. 52, at p. 171 of 71 L. ed.
21
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whereas there is no power of removal except by
inference, and it is as possible to infer a conditional
as an absolute power of removal. If the President’s
constitutional power of removal turns out to be con-
ditioned upon statutory prescription of indepen-
dence of tenure, then the power of Congress to
regulate removals becomes broader than its power
to limit the range of selection in the case of
appointments.

Prima facie, the power to create offices carries
with it the power to fix the tenure of the offices
created and to determine whether or not two offices
shall be related as administrative superior and
inferior.

The Necessary and Proper Clause. This prima
facie ease for the validity of such statutes is strength-
ened—and in a sense limited—by the necessary and
proper clause. The Constitution says that Congress
shall have power ‘‘ to make all laws which shall be
necessary and proper for carrying info execution
the foregoing powers, and all other powers vested
by this Constitution in the government of the United
States, or in any department or officer thereof.” ™
It is well established that the words ** necessary and
proper ’’ are to be taken in no narrow sense as
‘¢ indispensable.”” ‘‘ Let the end be legitimate, let it
be within the scope of the Constitution, and all means
which are appropriate, which are plainly adapted
to that end, which are not prohibited, but consist

5 Article I, sec. 8, cl. 18. Italies are the writer's.
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with the letter and spirit of the Constitution, are
constitutional.” ™

The Purposes for Which Congress May Create
Offices. The Constitution thus authorizes Congress
to establish such offices as are ‘‘ necessary and
proper ’* means *‘ for carrying into execution !’
certain constitutionally vested powers. What pow-
ers? First, the foregoing enumerated powers.” Sec-
ondly, all powers vested in the federal government.™
Thirdly, all powers vested in Congress other than
the ¢ foregoing ’’ powers,” or in the federal courts,™
or in the executive ‘‘ department.” ® Fourthly, all

78 McCulloch v. Maryland (4 Wheat. 315). It is quite true that
thia case dealt with federal-state relations, not with legislative-
executive relations. But the application here made of it is justi-
fied, if the “ picture ” which governs our interpretation be accepted.
See earlier sections of this chapter. Fully realizing the historical
and constitutional significance of setting up an independeni execu-
tive with a range of discretion upon which the Congress may not
“infringe,” we nevertheless have held that the legislative will is,
with ths exception, supreme, even in respect to *administrative
legislation.” A contrary position is tenable, but is not necessary.

17 Specifically, those set forth in Article I, sec. 8, cl. 117 ine.

T8 E. g., the obligations laid upon " the United States” in Article
1V, see. 4.

" E, g., the power to create offices, derived from Article I, sec. 2,
par. 2; and the power to enact rules and regulations respecting the
territory or other property of the United States, granted in Article
IV, see. 3, par. 2,

80 From the inclusion in the judicial power of the United States
of the power to hear all cases of admiralty and maritime jurisdietion
is derived the power of Congress to enact substantive law for the
courts to apply in such eases. See Willoughby on the Constitution,
TOI, 1347-1349.

81 The inference seems tq be that there are three * departments
All powers “ vested ” by this Constitution in the executive * depart-
ment” are concenirated in the President., The other members of
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powers specially vested in particular officers, such
as the President * or the Chief Justice.”

For our purposes it is only necessary to point out
that this *‘ elastic clause ’” authorizes Congress, on
the one hand, to enact all statutes necessary and
proper for carrying into execution its own enumer-
ated powers, and, on the other hand, to enact all
statutes necessary and proper for carrying into
execution the enumerated powers vested by the Con-
stitution in the President.

In short, there are these two (besides other)
purposes for which Congress may set up the offices
it is expressly authorized to establish. One major
purpose is to provide executive officers for carry-
ing into execution the powers Congress is delegated
by the Constitution; another is to provide execu-
tive officers for carrying into execution the specific
powers vested in the President by the Constitution.

the “department” are clearly meant to be created by law. Such
members of the executive “department” as have only powers and
duties vested by slutute are created as necessary and proper means
of carrying into exceution the enumerated powers of Congress vested
in it by the Conmstitution. To these the clause *The executive
power shall be vested in a President” does mnot apply, except
in that it is taken to create a “department” in some members of
which all power to perform acts of an “ executive” nature must be
vested.

82K, g., the Department of State is created as a necessary and
proper means of siding the President in his constitutionally granted
control of foreign relations,

83 Presumably Congress may enact such laws as hall be “ necessary
and proper” for carrying into execution the pawer of the Chief
Justice, granted in Article I, sec. 3, par. 6, to preside over the
Senate when the President is tried on impeachment.
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The Necessary and Proper Clause Gives Congress
Plenary Power of Legislation Relative to All Federal
Authority, Subject Only to Special Constitutional
Provisions, Notably the Limitation That It May
Not Infringe Upon the Constitutional Powers of the
President. This clause authorizes Congress to pass
all laws necessary and proper for carrying into
ezecution all federal powers—those vested in Con-
gress, those vested in the Courts, those vested in
the President, those vested in any other officer, and
those vested in the ¢ United States,’’ as a govern-
ment, by the Constitution. This expressly gives Con-
gress plenary power to enact ** administrative ” as
well as ‘‘ legislative ’’ rules within the entire range
of federal authority, except as particular laws may
not be *“ proper ’ in view of other constitutional
provisions. For our purposes the only relevant pro-
vision is the opening sentence of Article II, which
vests the thereinafter named executive powers in the
President, together with such others as may reason-
ably be implied from these in the light of all relevant
clauses of the document. What presumptions are
thus set up will be explained later. We mean here
merely to emphasize the fact that the necessary and
proper elause makes Congress the custodian of the
“will” of the federal government, as a primary
principle in harmony with the idea that legislative
power is willing power, to which all other powers are,

o Willoughby on the Constitution, I, 65 (“The Constitution to
be Construed as a Whole ").
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unless special exception is made, subordinate by
definition. The necessary and proper clause itself
indicates that from this plenary ‘‘ willing '’ power
are subtracted certain discretionary powers which
are vested in other departments or officers®™ A
statute which ‘¢ infringed *’ upon these would not
be ¢ proper.’”” But aside from this proviso,” it
makes Congress, by positive and all-inclusive lan-
guage, the sole depository of the ‘¢ willing ' fune-
tion of the federal government, and grants Congress
plenary legislative authority over the whole range
of federal power.

The Power to Create Offices and the Necessary
and Proper Clause Enable Congress to Regulate
the Tenure of All Ezecutive Officers Whom It
Creates, Provided It Does Not Thereby *‘Interfere
with the Constitutional Ewecutive Powers of the
President. 'We have seen that the power to create
offices prima facie enables Congress to regulate
their tenure. We have seen that Congress is au-
thorized to set up such offices, and make all laws
which may be necessary and proper for carrying
into execution all constitutionally vested powers—
the constitutional executive powers of the President

5 Thus, it implies that there is a range of discretion vested in the
President by the specific grants of Article II.

88 The crueial question, of course, is the meaning assigned this
proviso. We shall later assign it & meaning merely as one that is
tenable, and to be chosen as the alternative leading to the most
desirable consequences. If our conclusions on public policy are nat
asccepted, then the reader is not ssked to aceept our constitutional
theory.
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as well as the legislative powers of Congress. This
means that Congress may regulate the tenure of all
officers whom it sets up, for whichever purpose it
sets them up, provided only it does not thereby
‘¢ infringe '’ upon any special constitutional power
of the President.*” It thus strengthens the pre-
sumption set up by the power to create offices. It
does not imply that while Congress may regulate
the tenure of officers set np for carrying into execu-
tion ifts own constitutional powers, it may not regu-
late the tenure of officers set up for carrying into ex-
ecution the constitutional powers of the President.
It gives a definite basis, rather, for the plenary power
of * administrative legislation,”’ except for the
limitation noted.

It is obvious, of course, that this limitation is more
apt to come into play where Congress is creating
officers to carry into execution the powers with which
it may not ‘‘ interfere ’* than when it is creating
offices to carry into execution its own constitutional
powers that are unconnected with those of the Presi-
dent. Hence, what is ** necessary and proper » in
one case may not be in the other, In this sense the
necessary and proper clause harmonizes with the

87 This proviso follows from the conclusion that in respect to these
constitutional powers the President is coordinate. That this is
the sole limitation follows from the conclusion thet, by definition,
the power to make laws is the creative, willing function, the power
to execute these laws subordinate, and actually created by the
laws themselves, The President, as constitutional possessor of cer-
tain definite spheres of discretion, is ecordinate with Congress. For
the rest, the executive function is a creation of the statutes,
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interpretation whereby the opening sentence of Ar-
ticle II makes the President coordinate in respect
of his constitutional powers. To the extfent that it
must be interpreted in the light of that coordination,
it is correct to say that the distinction between the
purposes for which offices may be ereated has sig-
nificance relative to the power of Congress to regu-
late tenure, and implies a limitation upon the power
to create offices. But the fact remains that Congress
may regulate the tenure even of officers set up for
the purpose of carrying into execution constitutional
presidential powers, if it thereby does not infringe
upon such powers, but merely aids them. We shall
see that Congress may vest statutory executive
powers in permanent officials set up to aid the execu-
tion of presidential powers, but may not make in-
dependent officers upon whom it authorizes the
President to devolve the diseretion involved in such
powers.

We mean, of course, to allow for other special
limitations on the power of Congress as notably,
that it may not, in regulating tenure, seek to take
to itself the power of removal®® Such limitations
cannot be repeated every time we refer to the limi-
tations growing out of a particular relationship.

Constitutional Executive Powers of the President.
“ The executive power shall be vested in a President
of the United States..... 8 Thig means, for

8 3ee above.
% Opening sentence of Artiele II,
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our present purpose, that the executive powers of
constitutional origin are vestedin a ** gingle ’’ execu-
tive, These consist of the express powers that follow
in the clauses of Article IT, and of such powers as
may be implied from these express powers read in
the light of all relevant clauses of the Constitution.”
The very designation of the powers that follow as
* executive ”’ may be made an argament in imply-
ing such additional powers. Thus from certain ex-
press powers it results that the President is held
to have full charge of foreign relations, This broad
inference is in part justified by the fact that, histori-
cally, the conduct of foreign relations is ** executive
altogether.” ** This is not the same thing, however,
as saying that the opening sentence of Article II
‘“ vests *’ any powers in the President except those
that follow or those reasonably implied from them.”

The express constitutional powers of the Presi-
dent are enumerated in Article II. From these, read
in their context as parts of the whole document, are
derived the implied powers of the President, Among
the chief of these are the powers to recognize foreign

9 See note 84 above.

b1 Thig is the statement of Thomas Jefferson, quoted in Corwin,
The President’s Control of Foreign Relalions, p. 208.

92 The fact that a power was recognized in 1787-1788 as “ executive
altogether " makes it more plausible to infer it from the enumerated
grants, since these are described in the opening sentence of Article
11 as “executive.” This is what we meant above by saying that this
sentence may be used as evidence to support an inference from the
grents that follow. That is, however, very different from saying
that the sentence is itself a source from which, taken by itself,
powers are to be “deduced.”



320 TENURE OF OFFICE UNDER THE CONSTITUTION

gtates and governments other than by ** receiving '
their ambassadors,™ to grant exequaturs to con-
suls,* and in general to act as the sole medium of
international intercourse, whether or not ¢ treaties
are being ‘‘ made.”” *

This class of executive powers, then, whether ex-
press or implied, belongs to the President because
they are vested in him directly by the Constitution.
We may call them the constitutional executive
powers of the President. And from the separation of
powers it follows: (1) that these powers may be
exercised by the President upon his own initiative,
initiating measures of Congress not being re-
quired; * and (2) that, in general, Congress may not

93 Mathews, Conduct of American Foreign Relations, chap. VII;
Willoughby on the Constitution (2d ed., 1929}, I, 536.

4 Story, Commenturies on the (‘onstitution, §1559. See note 48
above.

95 Taft, Qur Cluef Magistrale and His Powers, pp. 112-113.

96 Pructice leads to the conclusion that the President possesses
these powers from the Constitution without the necessity of inter-
vening legislation. Cf. Thach, Creation of the Presidency, chap. VIL.
We feel justified in quoting this excellent study in support of our
positions, even though it has been used to refule the central position
of this treatise, We agree that Professor Thach's conclusions point
in the direction taker by the Chief Justice. But in refusing to
follow all the way in that direction, we would again remind the reader
that Professor Thach is writing as & historian, not as a constitutional
lawyer, Compare the conclusions which Professor Corwin reaches
after a review of the same evidence. The President’s Removal
Power, pp. 10ff, Not only is Professor Corwin writing as a lawyer, but
he is faced by the problem specifically at issue in this treatise.
That is not the problem which was immediately before the Congresa
of 1789, nor was it immediately before Professor Thach in his inter-
pretution of their action and opinions. Hence, their opinions are
dirte with reference to this issue, namely, whether Congress may so



CONSTITUTIONAL THEORY 21

‘* interfere ** with their exercise by the President
personally or under his direct supervision and re-
sponsibility. If Congress attempts so to ** inter-
fere,” then there arises what is probably the only
situation in which the President is justified in refus-
ing to obey a statute.”” But we shall later show that
what constitutes congressional ¢ interference '’ is
not so simple a question as it is often assumed to be.

Statutory Ezecutwe Powers.™ Besides these ex-
ecutive powers vested in the President by the open-
ing sentence of Article II, there are other executive
powers which are neither defined by, nor directly
derived from, the Constitution. They are vested in
executive officers by statutes. Their content cannot
be defined in any constitution, For they do not exist
apart from the statutory regulation of particular

fizx tenure B8 to restrict the power of removal at pleasure What
Madison would say today with reference to this 1ssue 18 an ference
We even ventme to suggest 1t 18 not a matter of certamnty what the
Supreme Coutt will decide when this 1ssue 18 brought directly before
1t The moper view, therefole, 1» that opmmions expressed even
by the highest authorties ante hiem motam are to be discounted
for that very renson So emtical an 1ssue can only be finally settled
by a court which 1s faced with the problem m all its acuteness, and
18 thus compelled to refleet upon the consequences of its choice of
iternatives 1 a way no court does when it overgenerahzes

97 Cf Willoughby on the Constitution, III, 1502-1504,

97a Mr Taft goes at least far enough 1n the direction of the views
set forth m this section to make the conclusions which we draw
seem Teasonable, although he does not go all the way with us. See
his work, Our Chuef Magsirate and Huws Powers, chap VI, especially
p 125 “Fung the method n which Executive power shall be
exercised 18 perhaps one of the chef functions of Congress....
it often creates a duty mn the Executtve which did not before exist,
Then 1 prescribing how that duty 18 to be carried out, 1t 1mposes
restrictions that the Eaxecutive 1s bound to observe . . ”
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gubjects within the legislative competence of Con-
gress. These execntive powers may be called statu-
tory executive powers. They come into being only
if and when statutes are enacted laying down sub-
stantive rules. Their definition forms a part of the
policy of such statutes. They are created, and vested
in particular executive officers, by the ‘¢ administra-
tive provisions ’ of such statutes. Congressional
enactment thus brings these executive powers into
being, and fixes their scope and limitations. Congress
must not place these powers in the courts or take
them to itself. It must vest them either in the Presi-
dent or in officers created by statute for the purpose.
To this end Congress is expressly authorized to make
all laws necessary and proper for carrying into
execution its own delegated powers of legislation.
But not only such officers, but the President himself,
when performing such exeeutive functions, are au-
thorized to act only within the limits set by statutory
delegations.®

9 Hart, op. cit., pp. 180-183. The case of Little v. Barreme (2 Cr.
170) is interesting in this conmeetion. John Locke held the legis-
letive to be the " supreme power " in the sense that it hes the right
to “meke laws for all the parts, and every member of the society
preseribing rules to their actions.” The legislature is limited by
the ends of civil government. Thus it cannot delegate it legislative
power, and it must not “rule by extemporary arbitrary decrees,”
but must “dispense justice and decide the rights of the subject by
promulgated standing laws, and known authorized judges” He
referred to the legislative function as incidentally involving “giving
power of execution where they [legislative rules governing society]
are transgressed.” “ Allegiance” to & sovereign he describes as
“being nothing but an obedience aceording to law, which, when he
violates, he has no right to obedience, nor can cleim it otherwise
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This class of executive powers being vested by
statute in such officers as Congress may designate,
and not by the Constitution in the President as ¢¢ the
executive,”’ we are clearly not dealing with the
“ independent '’ powers of the President as a ¢ co-
ordinate "’ branch of the government with which
Congress may not ‘‘ interfere.”” Rather are we deal-
ing with a situation where, from the nature of the
case, Congress is the ¢ superior *' organ, and the
executive officers concerned its *‘ agents.” ® There

than as the public person vested with the power of the law.” Again,
“he has no will, no power, but that of the law . . .. the members
[of society] owing no obedience but to the public will of the society.”
If he may, in England, “ also be called supreme ” “ in a very tolerable
sense,” thig is “because he has in him the supreme execution from
whom all inferior magistrates derive all their several subordinate
powers, or, at least, the greatest part of them ”; and because, as a
pert of the legislature, his assent is necessary to subject him to
parliament. And “the exeeutive power placed anywhere but in a
person that has also a share in the legislative is visibly subordinate
and accountable to it, and may be at pleasure changed and dis-
placed ”; while “other ministerial nnd subordinate powers in a
commonwealth . . ., . have no manner of authority, any of them,
beyond what is by positive grant and commission delegated to them,
and are all of them accountable to some other power in the common-
wealth,” presumably acting by delegation either from the Crown or
from parliament. Thus the Crown’s prerogative gave him in Locke’s
day a control over administration comparable to that urged by the
Chief Justice. But assuming the President’s powers to have been
“confined " and “defined,” as Madison said they should be, this
part of Locke’s statement is not in point. The significant thing is his
recognition that legislation creates the “power of executing the
law " so far as the private citizen is concerned. We add that the
necessary and proper clause includes administrative legislation as
well ag the enactment of rules governing private conduct, and that
the former includes regulation of tenure.

9 Ag per our fundemental postulate set forth in the section above
which bears thet title.
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is thus every presumption in favor of the power
of Congress to regulate the tenure of all officers set
up for the purpose of executing statutory executive
powers. Congress is here less likely than when set-
ting up officers for the other major purpose to
‘ infringe ’” upon the President’s specific powers.

The Executive *‘ Department.”” We may at this
point describe the executive ‘‘ department’ in
action. It consists, first of all, of the President. Ar-
ticle IT, in its opening sentence, ‘* vests *’ in him, as
a ‘‘ single '’ or one-man Executive, his * constitu-
tional '’ executive powers. These consist of those
expressly thereinafter enumerated, together with
such other powers as are inferred from these express
grants when read in the light of all relevant clanses
of the Constitution.'® In addition, the President has
such statutory executive powers as Congress may
““ vest *’ in him.

Besides the President, the executive ‘¢ depart-
ment ”’ consists entirely of officers created by
statute. Some of these are created as necessary and
proper means for carrying into execution the con-
stitutional executive powers of the President. Others
are set up as necessary and proper means for carry-
ing into execution the statutory executive powers
which Congress may see fit to ¢ vest*” in them.
Some officers set up for the former purpose are given
statutory executive powers as well.

100 The differences, for our purposes, between the express and im-
plied constitutional powers of the President will be pointed out in
the two following sections.
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In all eases, it is Congress and not the Constitution
which vests in executive officers statutory executive
powers, The opening sentence of Artiele IT does not
vest such powers, nor need it be held to vest control
over them, in the President.™ Congress decides in
what officers it will vest such powers; but by the
opening sentences of Articles I and IIT it must vest
them in non-legislative and non-judicial (and hence,
by exclusion, in ¢ executive ’’} hands.

It is thus only in connection with the constitution-
ally vested powers of the President that the Con-
stitution sets up a *‘ single ** executive.

The Constitutional Executive Powers of the Presi-
dent May be Either Ezclusive or Concurrent, and
Either Absolute or Conditional. We have said that
the separation of powers prevents Congress from
¢ interfering *’ with the constitutionally vested pow-
ers of the President. But it is important to note—
and this is a clean illustration of the fact that the
Constitution does not involve a perfectly simple
three-fold pigeon-holing of powers—that what con-
stitutes ‘¢ interference "’ by Congress varies with
different powers. An express or implied power may
be either exclusive or concurrent, either absolute or
conditional.** In both cases, it is important to note,
the power must be inferred, or, if it is an express
power, must be ‘“ interpreted,”’ in the light of the

10t See discussion of this subject in a preceding section of this
chapter.

102 As we shall show in the next section, an express power can

properly be held to be conditional only where it involves rule-
makng. Not so an implied power.
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relevant powers of Congress. The *‘ meaning !* of
express powers thus depends npon inference,**® and
the difference between express and implied powers
becomes in large part a difference in the degree of
boldness of the inference. Each power is, in actual
practice, taken on its own merits.

The power of recognition is implied as an ex-
clusive presidential power, which no other depart-
ment has concurrent power to exercise, and also as
an absolute power, not conditioned upon congres-
sional prescription of rules.®

The express power to issue pardons is, upon his-
torical grounds, interpreted to *‘involve’’ the
power to issue amnesties."®® Without quibbling over
whether the latter power is express or implied, we
may note that, although the President derives it
directly from the Constitution, Congress has been
held to have an implied and concurrent power to do
the same thing.’*®

A somewhat different example of concurrent
power exists where the express power of Congress
to ¢ make rules for the government and regulation
of the land and naval forces ’***’ overlaps the ex-
press power of the President to ‘* be Commander-in-
Chief of the Army and Navy.’’ *** There are certain

103 For the meaning must be extracted from the verbal symbols in
the light of other relevant clauses.

104 Willoughby on the Constitution, I, 536.

108 Thid,, ITI, 1402.

108 Thid,, 1IN, 1492-1493.

107 Constitution, Article I, sec. 8, cl. 14.

108 Thid,, Article II, sec. 2.
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rules which either may make!® But viewed from
another angle, the express power of the President is
conditioned upon the failure of Congress to exercise
its express power so as to cover the field. That is,
there are certain army and navy regulations which
the President may issue only on condition Congress
has not covered the subject."®

The President has exercised, under his general
powers connected with foreign, military and naval
affairs, the power to grant permits to land cables
upon American s0il'** But while the courts refused
to recognize this power in the case of an American
company which had already been regulated by Con-
gress, it is barely possible that the power might
be recognized relative to a foreign company, on the
theory of congressional ¢ acquiescence ' in its exer-
cise, or on the theory that itis a ** political question.”
For our purposes the point is that, granted the
power exists, it can scarcely be doubted that this
implied power is conditional, in the sense that, un-
like the absolute power of recognition, it is con-
ditioned upon the power of Congress, under its
power to regulate foreign commerce, to lay down
by statute general rules governing the conditions
under which cables may be landed.

108 Hart, Ordinance Making Powers of the President, pp. 238-250,
especially 242.

110 Thid.

w1 Cf, Tribolet, International Aspects of Electrical Communica-
tions in the Pacific Area, p. 20, and United States v. Western Union
Telegraph Company (272 Federal Reporter 311 and 893; 260 U. 8.
764). Cf. United States v. La Compagnie Francaise des Cables
Telegraphiques (77 Fed. 495).

22
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A still clearer example of an implied presidential
power which is conditional is the power, growing out
of his control of foreign relations, to determine
whether the United States, or another state, has ju-
risdiction over a given territory. With reference to
this question, Mr, Taft has written: ¢ Of course the
decision of Congress or the treaty making power
upon such an issue would be binding upon the Courts,
but in the absence of the decision of either the action
of the President is conclusive with the Courts.” **

These few examples are sufficient to show that
reasonable inferences from related congressional
and presidential powers may lead to conclusions in-
consistent with the assumption of the Chief Justice
that the Constitution enacts an ** absolute *’ separa-
tion of three exactly distinguishable categories of
power. In particular, the last example shows that a
presidential power may be inferred as conditional.
In that event, ex hypothesi Congress is not ¢ inter-
fering '’ with the said constitutional executive power,
as it would be doing in the case of absolute con-
stitutional executive powers, when it legislates in
the premises.

Important Presumptions Relative to Express and
Implied Presidential Powers. It is important to note
at this point a difference between express and im-
plied powers which follows from the original inter-
pretation which we made above of the general

12 Qur Chief Magistrate and His Powers, p. 118. Italics are present
writer's.
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relation of Congress and President. Congress, we
saw, has plenary power of legislation within the
scope of federal powers, provided it does not in-
fringe upon the constitutional powers of the Presi-
dent. ®* This includes, within the limits thus fized,
a plenary power of ‘‘ administrative legislation.”
On the other hand, the constitnfional powers of the
President are beyond the control of Congress; for
here the President is coordinate.

The presumption is thus that an express presi-
dential power is an absolute subtraction from the
discretion which the idea of ‘‘ plenary legislative
power !’ implies. This presumption is not irrebut-
table. But it is probably overcome only where the ex-
press presidential power involves rule-making. Thus
Congress may not issue individual pardons; but has
a concurrent power to issue amnesties. It is, indeed,
a matter of degree as to whether the power of the
President o issue amnesties is express or implied.

The same presumption also precludes the in-
terpretation of an express presidential power as
conditional, except in one sort of sitnation. For this
would conflict with the premise of coordinate pow-
ers. The one exception is where an express presi-
dential power which involves rule-making overlaps a

118 This proviso has not in the text been hitherto interpreted.
We shall now give it an interpretation based upor our original
mejor premise of legislative supremacy, exceptions to which are to
be strictly construed. In this we are begging the question, as is
always done when a theory is constructed by reading premises for
deduction into the verbal symbols of a constitutional text.
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related and express power of Congress* Here, the
legislative will of Congress is supreme in so far as
it covers the field.

With inferred presidential powers the case is en-
tirely different. Congress has under the necessary
and proper clause plenary powers of legislation
within the scope of federal authority, provided it
does not infringe upon the constitutional powers of
the President. A particular power not expressly
given the President is not a constitutional presiden-
tial power until after it has been inferred to be such.
Until then, it is only the express presidential powers
upon which Congress may not infringe. The other-
wise plenary power of Congress exists to condition
the inference, which must be made in the light of all
relevant clauses of the Constitution. There is, there-
fore, no such presumption, on the start, as we found
in the case of express presidential powers. The pre-
sumption is that Congress has plenary power of
“ willing,”’ limited only by the reserved powers of
the states and the express powers of the President.
It is only after this presumption is overcome, and
an absolute constitutional power of the President
inferred, that Congress is precluded from legislating
on the subject. Unless there are peculiar considera-
tions which overcome this presumption in favor of
the power of Congress to legislate, the President’s
power must be inferred as conditional, if it is in-
ferred at all.

114 See note 109 above,
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Our interpretation will find no peculiar factors
justifying the inference of an absolute power of
removal, except in a limited number of cases. In
making that interpretation, we shall not claim it to
be the only possible one.

The Power of the President Relative to the Tenure
of Officers Exercising Statutory Executive Powers
Unrelated to His Constitutional Ezecutive Powers.
The only relevant presidential powers are the power
of appointment ** and the duty to take care that the
laws be faithfully executed.”*® In so far as Congress
vests the power to appoint inferior officers in de-
partment heads or the courts, this involves a transfer
of the power of administrative supervision to the
latter, except in so far as Congress may and does
limit the same.*” But we hold that, over all his own
appointees who exercise statutory executive duties
unrelated to his constitutional executive powers, the
President has a constitutional power of removal at
pleasure. This he derives from the power of appoint-
ment taken together with the faithful execution
duty. It is thus a resulting power *® inferred from
these two powers read together, not from either
singly.

115 Constitution, Article II, sec. 2, par. 2,

118 Tbid,, Article II, sec. 2, par. 3, This is on the prior assumption
that the opening sentence of Article IT is not a grant of & supposed
“ general executive power.”

117 This is admitted by the Chief Justice in the Myers opinion.
See chap. VI above, section on established prineiples.

118 For the definition of “ resulting powers” see Willoughby on the
Constitution, I, 89-20.
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However, this constitutional power is inferred as
being conditioned by those statutes regulating
tenure, and only those, which we shall hold fo be
reasonably inferrible from the relevant powers of
Congress. This being so, a statute of this sort may
limit or take away the power; but a statute which
limits the power in some unconstitutional way, as
by seeking to give the Senate a share in removals,
is an ‘‘ infringement *’ upon this conditional con-
stitutional executive power of the President, and
hence may perhaps be ignored by him,*°

The Faithful Execution Duty. Since this duty has
been claimed as a basis for an absolute power of
removal which Congress may not limit or take away,
we may stop to give our interpretation.’®

We have here a duty which, taken by itself, in-
volves no substantive powers not otherwise pos-
sessed. It is, by and of itself,"” merely a duty to
exercise such constitutional and statutory powers
as he may otherwise possess to the end that the
“laws "' be ‘¢ faithfully ’ executed. Considered
alone, it does not anthorize the President to disobey
any statutes; for in the light of our original picture
of the power of Congress, ‘‘ laws '" here means all

18 This is on the assumption that the only condition under
which the President is justified in ignoring a statute is where it
infringes upon his constitutional executive powers. Cf. Willoughby
on the Constitution, ITI, 1502-1504.

120 See note 26a, above, on state cases and practice,

121 That is, when not taken in connection with the power of
appointment.
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statutes. If, in the exercise of this duty, the Presi-
dent is justified in disobeying a statute, that is only
if and because he is justified in disobeying any
statute which unconstitutionally ¢° infringes "’ upon
his constitutional powers which he is exercising in
order to earry out the duty. One such constitntional
power is the conditional power of removal, which
is derived, not from the faithful execution clause
alone, but when read together with the power of
appointment,

This interpretation does not deprive the duty of
meaning. For, in the first place, it imposes an obliga-
tion upon the President to perform, or accept re-
spongibility for the performance of, such statutory
executive power as Congress may delegate to him.'*
Thus the statutory executive power to build the
Panama Canal carried the duty, when the statute for
the government of the Canal Zone expired, to nse his
powers as Commander-in-Chief to govern the Zone.'™
Within continental *‘ United States,’’ to take a
single example, this clause makes it the ¢ duty ' of
the President to ¢* execute *' the powers delegated to
him under the flexible tariff provisions.***

We have said that the term ‘ laws '’ here means
all statutes. But it also includes treaties as the
“law * of the land, Hence, this duty obliges the

122 For historical examples of such delegations, see Hart, Ordi-
nance Moking Powers of the President, chap. IV,

128 §ee Taft, The Presidency, pp. 84-85.

124 §ee Hampton v. United States (276 U. 8. 394) for the validity
of this delegation.



334 TENURE OF OFFICE UNDER THE CONSTITUTION

President to exercise such powers as he possesses
to execute the treaties of the United States. It thus
made it his duty to intervene in Cuba in execation
of the ¢ Platt amendment.” *** Tt gave him no ad-
ditional powers in this connection, but obligated him
to use his naval and military powers to restore
order.

The ferm ** laws ’* as here used also means ob-
ligations of the federal goverument which may, for
this purpose, be classed as *law.”” Under fhe
reasoning of the Neagle case,”™ this duty gave the
President no substantive power, but merely obligated
him to exercise the control which he already pos-
sessed over the Department of Justice so as to¢‘ take
care '’ that the obligation of the federal government,
considered as a ** law,’’ be ‘¢ faithfully *’ executed."”

This duty thus furnishes a ‘‘ peg ’’ upon which to
hang the justification of the exercise of presidential

126 8ee Taft, The Presidency, pp. 70-76.

128 In, re Neagle (135 U. 8, 1), In short, the order to the deputy
marshal was a result of the power of administrative supervision.
It had legal standing, in connection with the removal of the case
to the federa] courts, because it was issued in execution of the
President’s duty to exert all power a¢ his disposal (in this cose his
power 88 administrative superior, the correlative of his power of
removal) to the end that the federal obligation be carried out.
Note that the order gave no power over private persons not pos-
sessed by all citizens. The rest was s matter of interprefation of
the intent of Congress relutive to the removal of cases to federal
courts,

121 Cf, Taft, The Presidency, pp. 76-80, and Heart, Ordinance Mak-
mg Powers of the President, pp. 229-235. At p. 129 Taft holds
statutory authority is not needed to enable the President to use
force to preserve the “ peace” of the United States.
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powers in particular ways. As such, itis given mean-
ing, and indirectly involves the exercise of impor-
tant powers it might be difficult otherwise to justify.
But it gives power only when combined with some
constitutional or statutory power which the Presi-
dent otherwise possesses.

This elause also imposes upon the President the
duty to ¢* take care !’ that the other executive officers
to whom Congress delegates statutory executive
powers shall “ faithfully ’* execute the same. What
meaning shall we assign to this phase of his duty?

It cannot mean that the President is by this duty
alone authorized to supervise and remove all such
officers. For it has already been held that over those
inferior officers whose appointment Congress has
taken from the President he has no control, except
indirectly in cases where he has control over the
appointing officer.’** This contrel he does not have
over the courts of law, in which such appointments
may by Congress be vested.

This duty thus authorizes the President to remove
only those of such officers whom he appoints. This
means that this phase of the removal power is de-
rived from these two clauses together, as we have
said above. And it will be remembered that it is
derived as conditional upon the enactment of other-
wise valid statutes governing tenure.

128 8ee United States v. Perking (116 U. 8. 143), as interpreted in
Myers v. United States (272 U. 8. 52).
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Baut if this clause alone gives no power of super-
vision, and authorizes the President to violate no
statute, not even an invalid statute regulating tenure,
what does it mean in relation to these other officers?

It seems quite reasonable to hold that this clause
gives the President no power to disobey any statute
governing tenure in order to take care that others
obey another statute. For except in so far as he is
given by the Constitution independent powers, the
duty of the Executive is always to obey the ‘‘ laws ”’
and never to question the validity, as ‘‘ laws,”” of
the statutes.!® With the exception noted, the Execu-
tive is the mere agent of the legislature, by the very
nature of the case.

It is our interpretation that this subordination is
precisely what this duty in positive terms preseribes.
Tt obliges him to carry out the statutory executive
powers delegated to him by statute, and to  take
care '’—but always within the limits prescribed by
statute—that the other executive officers do like-
wise. It implies precisely that he exercise hig con-
stitutional and statutory powers to the end that
they do so. If Congress grants them independence
of tenure, Congress is not infringing upon any presi-
dential power, but merely narrowing the scope of
his obligation.

The Powers of Congress Relative to the Tenure
of Officers Ezercising Statutory Ezecutive Powers
Unrelated to the Constitutional Executive Powers

129 See note 119 above.
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of the President, The President’s power of removal
of such of these officers as he appoints is by infer-
ence conditioned by the provisions of such regula-
tions respecting their tenure as Congress may be
inferred to have. Let us see what these latter in-
ferences are. Congress is authorized to create
offices, and it is here creating them as ‘‘ necessary
and proper ”’ means ‘‘ for carrying into execution
its own enumerated powers which do not bear di-
reetly upon the constitutional powers of the Presi-
dent. The powers of such officers are entirely statu-
tory executive powers, vested in them by statute,
and not directly connected with any constitntional
executive powers vested by the Constitution directly
i the President for his own independent exercise.
It is an eminently reasonable conclusion from these
facts that Congress has aunthority to fix their tenure,
either by granting tenure during good behavior, or
tenure for a term of years, subject only to impeach-
ment, or by * delegating '’ to the President the
statutory executive power to remove them for canse
only, and only after a hearing. This being granted,
it follows that such enactments in no way * in-
fringe *’ upon the constitutional power of the Presi-
dent, which by inference is only the power to remove,
at pleasure, in the absence of such legislation as is
reasonably deducible from the foregoing powers of
Congress. This is the only interpretation which
gives due weight to all the factors that must enter
into our constitutional inferences.
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An Ilustration. These conclusions apply to those
executive officers who are set up as necessary and
proper means for carrying into execution the finan-
cial, commercial, spending,’® postal, and any other
powers of Congress not directly related to the in-
dependent powers of the President. A single illus-
tration will make the reasonableness of our infer-
ences clearer,

Congress is authorized to ‘‘ regulate *’ interstate
commerce.”* This involves laying down rules gov-
erning the subject. It does not involve direct super-
vision by Congress over the railroads to apply and
enforce these rules. That is forbidden by the sepa-
ration of powers. But this does not mean that Con-
gress has nothing to do with the enforcement of its
legislative policies. It cannot itself ‘¢ execute ”
these rules; but, as we have seen, it is authorized
to enact all laws ¢‘ necessary and proper” for
carrying them into execution. It may determine
the ¢ executive *’ organization necessary for this
purpose, and define the powers which this organi-
zation is to exercise.

Now, then, if the poliey of Congress is to lay
down a general formula as to rates in interstate
railroad traffic, and to leave it to a commission to
exercise the quasi-legislative funetion of concretizing
this abstract formula through the employment of a
quasi-judicial procedure, the guarantee of indepen-

180 Corwin, “ The Spending Power of Congress,” in Harvard Law
Review, XXXVI, 548,
131 Constitution, Article I, sec. 8, el. 3.
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dence of tenure to the members of the commission
becomes a vital part of its “‘ legislative ’ policy, a
‘ necessary and proper ’’ provision for the effec-
tual exercise of its power to regulate interstate
commeree,

In view of this fact, it seems reasonable to infer
only a conditional power of removal as granted by
the Constitution over interstate commerce commis-
sioners. The powers they exercise are outside the
range of the powers vested in the President by the
Constitution. The power to remove them does nof
follow from his power to appoint them, since the
faithful execution clanse is relevant evidence on the
question of administrative supervision. That clause,
by itself, only imposes an obligation to exercise his
powers otherwise possessed to the end that such
commissioners faithfully execute the statutes which
fix their powers. By itself, it grants him no addi-
tional powers, certainly no powers as against
statutes which express a reasonable legislative policy
(such as independence of tenure) relative fo the
faithful execution of the substantive rules govern-
ing railroad transportation. The opening sentence
of Article IT vests in the President, besides the ex-
press powers that follow, only those which may
reasonably be inferred from them in the light of the
relevant powers of Congress. In that light, only a
conditional power of removal may be inferred as a
resultant not of any one power, but from the power
of appointment taken together with the duty fo see
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to the faithful execution of the statutes. The fact
that the power of removal is ¢* executive ’ does not
place it among the executive powers vested by the
Article IT in the President alone. For that is not the
sole source of executive powers, Some of them are
created and defined and vested by Congress, if and
when it sees fit. Congress may, ex hypothesi, limit
or forbid the conditional constitutional power of
removal, though not by vesting the ‘¢ executive "
power of removal in legislative organs.

Tenure During Good Behavior for Such Offices.
This would of course do away with the conditional
power of removal, but it is reasonable to infer that
it is conditioned upon just this sort of statnte, Nor
does the fact that judges are guaranteed tenure dur-
ing good behavior by the Constitution prevent Con-
gress from guaranteeing it to others. The maxim
of construction expressio umus est exclusio alterius
does not here apply.’*® For that maxim leads merely
to the conelusion that the Constitution does not
guarantee such tenure to others than judges. The
fact that the Constitution gives this guarantee to
protect judges from control by the political depart-
ments cannot be twisted into a prohibition upon
Congress, preventing its voluntarily giving this same
status to other officers. The constitutional guarantee
applies only to judges. But in protecting them

1828ee the refusal of the Court to apply this mexim, on the
ground that it is inapplicable, in another sort of situation: Springer
et al. v. Philippine Islands (277 U. S. 189).
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against Congress and President, it does not imply
that Congress may not give to other officers a like
protection against the President.

Independence of Tenure of Cabinet Officers. Pro-
fessor Corwin, while advocating a conditional power
of removal,” stops short of applying it to ¢ eahi-
net ** officers. He writes: ‘‘ Heads of departments
composing the president’s cabinet, regardless of
their statutory duties, today occupy an advisory
capacity in relation to the president which is politi-
cal in nature and which renders these officers in-
herently subject to an unqualified power of removal
in the President.”” ** While he holds that *‘ both the
power of appointment and the power of removal are
conditioned by what Congress may constitutionally
do, under the * necessary and proper ’ clanse, in the
way of imposing qualifications for the officer and
defining the tenure of office,’’** and while he dis-
tinguishes an absolute from a conditional power
of removal on the basis of ** the essential character
of the office,”” ** he stops short of our application of
these principles.

Now the facts of the two situations may require
Congress to delegate broader diseretion to the Ship-
ping Board than to the Postmaster General. But
both are business-operation agencies set up by Con-
gress to exercise such discretion as it may delegate

133 The President’s Removal Power, p. 66.
134 Ibid,, p. 58.

138 Thid., pp. 56-57.

188 Thid., p. B1.
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under its legislative powers. There is no legal basis
for distinguishing them under the principles which
we have *‘ found ’’ in the Constitution, unless it be
that since 1829 the Postmaster General hag sat in
the President’s cabinet.

The cabinet as such, however, is an extra-legal
* constitutional ***** development. Its operation be-
longs to the ‘‘ econventions,’’ **® not the *‘ law *’ of
the constitution. It is a matter of history, not of
constitutional necessity, that the Postmaster General
isa *‘ department head ’’ and a ** cabinet officer,’ ***
whereas the Shipping Board is a ¢‘ separate ’ and
“ plural ' executive agency. If the Postmaster
General were given independence of tenure, the
President might still invite him into his ‘¢ cabinet
for consultation, and could still require of him his
‘ opinion in writing ***** upon any subject in his
department. For this purpose—which we assume to
be in order to get data for reporting to Congress on
the state of the Union and recommending to it
measures—the chairman of the Interstate Commerce
Commission, or the members collectively, whether
or not independent in tenure, might be regarded as
the ¢ principal officer * in that ¢‘ department.’”” For
the difference between *‘ departments ** and ‘* com-

137 That is, it is part of the constitution only in the broader of
the two senses in which that term is commonly used.

138 Cf. Dicey, Low of the Constilution, passim,

189 Thus the Attorney General has been a cabinet officer from the
beginning, but was not made a “ department ” head until 1870,

140 Constitution, Article I, sec. 2, el. 1.
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missions ' is of no particular constitutional signifi-
cance. It is a matter of expediency in organization.
The composition of the cabinet is a matter of history
and presidential choice. Originally, it included all
principal officers, although one of them-—the At-
torney General—was for a long time not a * depart-
ment head.”’ ™' The cabinet does not include some
important officers who are subject to the President’s
administrative supervision,”* and might include
some who are not.'** For the present relation be-
tween the President and ‘‘ eabinet *’ officers does
not depend upon their being cabinet officers, but upon
the relation which he bears to them as individual
officers. Since the ten department heads have thus
far been his subordinates, he consults them as a
group. Baut this has no connection with the question
whether Congress may make them independent.
This would indireetly alter the relation of the Presi-
dent to the cabinet as at present constituted; but
provided the legislature is inferred to have a given
power from the Constitution, it is not prevented
from overriding, by an exercise of its legal powers,
certain features of a ‘* constitutional convention.”
The latter may be nullified by an act of a govern-
mental organ acting within the scope of its delegated
legal powers.

141 See note 139.

142 For example, the Director of the Budget is not a member of
the cabinet.

148 Ag happened when Vice-President Coolidge sat in the cabinet
meetings of President Harding by invitation of the latter.

2
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The President Must Personally Exercise Some of
His Powers, But May Devolve Others Upon Ap-
propriate Subordinates TWho Are Removable by
Him at Pleasure. Most of the constitutional execn-
tive powers of the President must be exercised by
the President personally, Thus he could not delegate
to a subordinate the power to veto a bill, or to issue
a pardon, or to convene Congress in extraordinary
session, or to nominate or commission officers, or to
fill vacancies. There arc also certain statutory
powers which the President musi exercise by per-
sonal acts, such as perhaps suspension of the writ of
habeas corpus,”** or the decision of an appeal from
conviction by a court martial.’*

In other cases, however, the President may de-
volve upon appropriate subordinates whom he may
remove at pleasure the decision, in his name, of dis-
cretionary powers vested in him by the Constitution
or by statutes.”*® In such cases the President may

144 See Ex parte Field (5 Blutehlord 63), and Hart, op. cit., p. 188,
The Field case deals with an order of the Secretury of War pur-
porting to suspend the writ with reference to citizens arrested for
attempting to escape the draft by lcaving the country. The order
purported to have been issued by order of the President, but the
court refused to aceept 1t us such. This ease dealt with the situation
that existed before Congress authorzed suspension of the privilege
of the writ. It is thus not strietly in point as to the power as a
statutory executive power, but 1t suggests the possibility that a
personal act might be required even there.

148 Cf, Runkle v. United States (122 U, 8, 543). This was because
the power is “judicial.”

18 Cf, Fairlie, “Administrative Legislation,” in Michigan Lew
Review, XVIII, 181, Professor Fairlie refers to re-delegation of
executive power, and raises the question how far it may go.
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act personally, or may explicitly authorize such sub-
ordinates to act in his name. But from the fact that
they stand to him in the relation of administrative
inferior and superior, or from the fact that he may
remove them at pleasure (from either of which the
other is implied), the courts will presume that acts
performed by them in the exercise of his discretion
are, unless he must act personally, in conformity
with his wishes. In contemplation of law, they are
his acts.*

The courts have never clearly defined the distine-
tion between acts which must at least receive his
personal attention, and acts which, when done by the
appropriate subordinate, are taken as his acts.
Actnally, however, most acts in exercise of his con-
stitufional diseretion relative to foreign, military
and naval affairs may be performed by subordinates,
but not all ; 4 while all his other constitutional execu-
tive powers must probably be exercised by bim per-
sonally. But what evidence a court will require
of ¢ personal decision,’’ and whether the same evi-
dence will suffice in all cases, are themselves some-
what doubtful questions.®

Acts of Other Officers Are, in Contemplation of
Law, the President’s Acts Only Where He May Re-

147 Cf, Hart, op. cit., pp. 186 fI.

48 Cf, note 145 above.

10Ty the Runkle case, the Court said it would not essert the
order there in question need be signed by the President, but
declared the order must at least be “authenticated in a way to
.show otberwise than argumentatively that it is the result of the
judgment of the President himself.” See Hart, op. cit,, p. 188,



346 TENUEE OF OFFICE UNDER THE CONSTITUTION

move Such Officers at Pleasure. This legal presump-
tion eanmot be accepted by the courts where the offi-
cer is not fully subjeet to the President’s administra-
tive supervision; and this is the case only where the
officer is removable at pleasure. In no other cases can
it be presumed that the officer was acting in the name
of the President and in accordance with his wishes.
Henee, his act could in no other cases have any bind-
ing effect.

In fact, the President could not authorize an in-
dependent officer to act in his name by formal Ex-
ecutive Order. For this would be to *‘ abdicate * his
powers instead of merely ¢* delegating *’ them to his
administrative inferiors, This is so, at any rate,
with reference to tlie President’s discretionary
powers.

The Result Where Congress Sets Up Independent
Officers to Exercise Statutory Exrecutive Powers Un-
related to the President’s Constitutional Ezecutive
Powers. We have seen that Congress may set up
such officers, and they do not necessarily have any
comnection whatsoever with the President. Congress
may make them unremovable by the President, or re-
movable for cause only; or it may leave them (or
explicitly ‘ make *’ them) removable at pleasure.

But Congress may also delegate such statutory ex-
ecutive powers to the President. In that event, if it
sets up executive officers conneeted therewith, it will
naturally make them administrative inferiors of the
President. It will also naturally leave them subject
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to his removal at pleasure. But if it made them
independent, then the President’s administrative
control would be meaningless.”® Their acts would
not be in contemplation of law his acts, but the
courts would have to interpret the statutes in order
to read out of their self-contradiction whether these
officers were given concurrent power with the Presi-
dent or no power at all. There would, however, be
nothing unconstitutional about the provision for in-
dependence of tenure.

The Result Where Congress Sets Up Officers to
Ezercise Such Constitutional Discretion of the
President as He May Devolve Upon Them: Any
Limitations Upon the President’s Power of Removal
at Pleasure Are Unconstitutional. Congress may
not ‘“ authorize ** any officer to act in the name of
the President in the exercise of powers exercisable
only by personal decision of the President under the
Constitution. It may, however, ‘‘ authorize * offi-
cers to act in his name in couneetion with powers
which he may devolve upon others. This does not
mean that Congress may ‘‘ vest ’’ in them the power
to perform powers *‘ vested ”’ in the President by
the Constitution. It merely means that it may set
up offices as fully subject to the President’s ad-
ministrative control in connection with his consti-
tutional executive powers. As such, they are officers
upon whom he may devolve the constitutionally

160 §ince administrative control is the correlative of the power
of removal at pleasure.
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vested discretion which, at pleasure, he may ex-
ercise himself. As such, also, they are officers whose
acts, in exercise of the President’s constitutional
discretion which need not be personally exercised by
him, are, in contemplation of law, his acts.

It follows that Congress may not give such officers
any degree of independence of tenure. It must leave
them subject to his power of removal at pleasure.
For Congress in such a situation to regulate tenure
in any way that limits the President’s power to re-
move at pleasure is for it to interfere with his con-
stitutional executive powers by secking to devolve
them upon others.

A statute which set up officers to carry out the
President’s orders relative to his constitutional dis-
cretion, and yet made them, say, removable for cause
only, would be unconstitutional in its provision as
to tenure. The rest of the stalute would stand.

This result is different from that of the last sec-
tion. There we faced a situation where, in creating
statutory executive duties, Congress may both regu-
late tenure and “* vest *’ the statutory powers either
in the President or in other officers—all at its discre-
tion. Hence, it seemed reasonable there to let an ex-
plicit provision on tenure stand, and then seek a
sensible ‘‘ meaning ” for the statutory provisions
as to powers.

But in the sitnation involved in this section, the
powers concerned are directly vested by the Con-
stitution in the President. Congress has more or
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less of a moral obligation to set up officers upon
whom the President may devolve his powers—an
obligation that in some cases,*™ where his powers
are vast, is an imperatively ** necessary,’’ as well as
a ' proper ’’ means ‘‘ for carrying into execution '
the President’s powers. Let us suppose Congress
has provided this means, but has also provided in-
dependence of {enure. If the latter provision were
upheld, these officers could never be presumed to
have acted in accordance with the President’s wishes,
Their acts could not be taken as his. They could ex-
ercise no constitutional discretion m his name—no
discretion at all, unless they happened to be given
additional statutory powers unconnected with his
constitutional powers. They would at any rate be
useless as his agents. But if the provision as to
tenure were held invalid, and {he rest of the statute
allowed to stand, the statule would be useful as well
as constitutional. The reasonable conclusion is to
consider the provisions separable, and hold the pro-
vigion as to independence of tenure invalid.
Ilustrations. Rev. Stat. 202 reads:

The Secretary of State shall perform such duties as shall
from time to time be enjoined on or entrusted to him by the
President relative to correspondences, commissions, or instruc-
tions to or with public ministers or consuls from the United
States, or to negotiations with public ministers from foreign
states or princes, or to memorials or other applications from
foreign public ministers or other foreigners, or to such other
matters respecting foreign affairs as the President of the

151]n the cases, namely, of foreign, military and naval affairs,
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United States shall assign to the Department, and he shall
conduet the business of the Department in such manner as the
President shall direct.

Rev. Stat. 216 reads:

The Secretary of War shall perform such duties as shall from
time to time be enjoined on or intrusted to him by the
President relative to military commissions, the military forces,
the warlike stores of the United States or to other matters
respecting military affairs; and he shall conduct the business
of the Department in such manner as the President shall
direet.

Rev. Stat, 417 reads:

The Secretary of the Navy shall execute such orders as he
shall receive from the President relative to the procurement
of naval stores and materials, and the construction, armament,
equipment and employment of vessels of war, as well as all
other matters connected with the naval establishment.

The *‘ orders "’ and ** duties ’’ which the Presi-
dent may ‘¢ enjoin "’ upon these three officers in re-
spect of his illimitable powers connected with for-
eign, military and naval affairs, are presumed to
have heen given from the very fact that they act in
his name. Their acts are, in contemplation of law,
his acts. This is necessary where one man has the
vast powers here involved. But gince this interpreta-
tion of the statutes makes these three officers ones
upon whom the President may devolve Lis constitu-
tional diseretion, Congress cannot regulate their
tenure, For he must be allowed a power of removal
at pleasure as the correlative of the absolute super-
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vision whieh he must have over officers that act in
his name in connection with sueh powers.

The President Has Absolute (1llimitable) Power
fo Remove ot Pleasure All Officers Set Up by Con-
gress as Officers Upon Whom He May Devolve His
Constitutional Executive Powers. This power the
President derives from the power of appointment
taken together with these conslitutional powers
themselves.** They may reasonably be held to in-
volve the power to remove all officers who stand to
him, in conneetion with these powers, in the relation
of administrative inferior and superior.

If the Senate is associated with {reaties, it is not
associated with the other powers connected with
foreign affairs.™ Indeed, the better view is that the
Senate is not associated with the negotiation of
treaties,”* although individual senators may be made
presidential agents in such negotiaiions.™ Hence,
the Senate does not share in the discretion, or most
of it, which may he devolved upon {he Secretary of
State, and eertainly does not share in the diseretion
which may be devolved upon the Secrelaries of War
and of the Navy. It shares with {he President the
power of appointing these officers, hut not all the
powers from which the President’s power to remove

162 Aq listed, or implied as absolute powers.

163 The powers, for example, of recognition, of receiving am-
bassadors, of making certain executive agreements, ete.

164 See Willoughby on the Constitution, I, §284.

125 A3 was done by Presidents McKinley, Harding, and Hoover.
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them is derived. It bas, therefore, no valid consti-
tutional claim for participation in their removal.

This sole power of the President to remove at
pleasure all officers set up by Congress as officers
upon whom he may devolve his constitutional dis-
cretion, being a constitutional power resulting from
and involved in his specific constitutional powers,
may not be limited by Congress. It is absolute, since
for Congress to limit it would be for it to ‘¢ de-
volve ’’ his constitutional diseretion upon other
officers. That would clearly be ‘‘ infringement '
upon his independent constitutional powers, with
reference to which he is coordinate with Congress.
By making a particular officer the administrative
inferior of the President in the execution of his
constitutional powers, Congress automatically pre-
cludes any power it might otherwise have of regulat-
ing the tenure of such officer in any way that will
limit the President’s power to remove him at plea-
sure. Therenpon, any limitation of the President’s
removal power is void.

Now the President’s constitutional powers, de-
volved upon officers removable by him, may in turn
be devolved upon the assistants to the latter.®®® Con-
gress may vest the appointment of such assistants,
as ‘“ inferior 7’ officers, in the ‘¢ principal ** officer
directly under the President. In such event, our con-
clusion must be either (1) that the President’s re-
moval power is not here confined to his appointees,

158 See note 146 above,
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or, if it is, (2) that Congress cannot regulate the
tenure of such *‘ inferior ** officers by forbidding or
limiting the power of the department heads to re-
move them at pleasure,

If we aceept (1), we imply that here the coordi-
nate position of the President, relative to his par-
ticular constitutional powers, outweighs the loca-
tion of the power of appointment as evidence of the
location of the power of supervision, and hence of
the correlative power of removal. Whether the ap-
pointing officer has, in view of his position aa alter
ego of the President in such supervision, also a power
of removal, and whether Congress would be *‘ in-
fringing ' upon presidential discretion if it at-
tempted to enact statutes relative to removals by
the department heads, would be minor matters. The
President, at all events, is protected if Congress may
not regulate his absolute power to remove at plea-
sure all who exercise his constitufional powers in
his name,

If we accept (2), we imply that the President’s
power of supervision comes from his power of ap-
pointment taken together with his special constitu-
tional powers. But Congress would be ‘* devolving ”’
presidential powers upon others if it here restricted
the power of the department head to remove at plea-
sure such of his appointees as might exercise such
presidential discretion. This absolute power of the
department head would result from the power of
appointment taken together with his position as alter
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ego of the President in the exercise of constitutional
executive powers of the latter.

The ¢ delegation '’ by the President of his con-
stitutional executive powers to other executive offi-
cers may proceed for several stages, perhaps to any
degree, down the hierarchy," provided each officer
is by statute given authority to act as a “ delegate.’’
But where he is, Congress may uot give him any
degree of independence of tenure. Constitutional
cxecutive powers are not *‘ devolved " upon other
officers by Congress, or ¢‘ abdicated *’ by the Presi-
dent, provided (1) the President ean remove at
pleasure all officers who excreise such powers in his
name, or else (2) each such officer is removable at
pleasure by a superior, until we get to the Presi-
dent. The choice befween these alternatives is im-
material to our purpose.

There Are Some Officers Who, If Set Up at .U,
Must Be Left Subject to the President’s Power of
Removal at Pleasure. An ambassador or other for-
eign minister holds a position which, by definition,
involves devolvement of the negotiating power of
the President upon the holder of such office. Hence,
if Congress creates such officers at all, it cannot
regulate their tenure. Possibly a consular position
carries, by definition, enough of the character of
representative of the President to be placed in the
same category.”® Certainly this is true of an assis-

167 See note 146 above.
188 This would be a problem where the courts would have to
epply our general distinction to a borderline case.
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tant secretary, whatever his powers as such, if and
when he acts, by statutory authority, for his superior
officer upon whom the President may devolve his
constitutional executive powers, whether the latter
officer be absent, or his office be vacant.

We shall not consider in detail the power of re-
moval as related to the military and naval personnels
themselves. The powers of Congress to ‘‘ raise and
support ’’ armies, ¢ provide and maintain ?’ a navy,
and ‘‘ make rules for the government and regula-
tion *' thereof, are confronted by the power of the
Commander-in-Chief. Only members of the military
and naval personnel who are appointed by the Presi-
dent raise a problem."™ These can undoubtedly be
removed by him under his conditional power of
removal. He must also have the power to decide
what officers shall have the decision, in his name, of
matters of strategy.”™ But this does not involve
removal from the office, say, of brigadier-general.
The issue is properly whether he should be assigned,
as Commander-in-Chief, the power to remove at plea-
sure—dismiss from the service—officers appointed
Dy him, even where Congress may {ry to prohibit or
regulate this power. We do not think this neces-

159 See United States v. Perkins (116 U. 8. 483).

1698 Thus the General Staff Corps of the Army consists of officers
selected by the President from the existing officers. United States
Code, Annotated, Title 10, p. 12. The President must be able to
place officers on this Corps, and relieve them of such duties as well.
Whether it is necessary that he “ remove * them as officers is another
question.

Cf. also Title 34, pp. 36-37, relative to the Navy.
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gary.®™® Provided only the President have power to
control strategy by designating which officers shall
decide such matters in his name, it would seem that
the same principles apply here as we shall apply
to civil officers set up as ‘‘ aids *’ to the President

1560 Tn Wallace v. United States (257 U. S, 541), decided in 1922,
8 lieutenant colonel had been dismissed during the war by the Presi-
dent. Rev. Stat. § 1230 provided that, when an officer so dismissed
applied for a trial, and a court-martial were not convened in six
months, the order of dismissal should be void. The Court held that
the appointment of another lieutenant colonel, two weeks after the
dismissal, was to be construed as the appointment of his suceessor by
and with the advice and consent of the Senate; and that §1230
referred to dismissal by the President alone. Hence, the officer had
been dismissed by the appointment of a successor and not contrary
to §1230. Several prior cases were cited to show that such statutory
limitations did not prevent removal by appointment of a successor.

Four years after the Wallace case came the Myers ease, which in
effect held that there is no such thing, either under the Constitution
or valid statutes, as removal by the conmsent of the Senate. Such
consent adds nothing to the sole power of the President. This being
g0, how could a successor be appointed until a valid removal had
been made by the President alone? And why, then, was not the
removal in the Wallace case made void by the refussl to convene
a court-martial, unless the stafute in question was itself invalid?

Must this last interpretation be placed upon the Wallace case? If
Congress cannot regulate the President’s sole power of removal at
all, the Wallace decision is not by the Myers decision rendered
upsound, we must admit. Only it would seem to rtest upon the
premises of the Chief Justice in the Myers opinion, not upon the
premises of the Chiefl Justice in the Wallace case itself! For we do
not think that, since the Myers decision, it is good law to hold that
Rev, Stat. § 1230 does not apply to officers removed by appointment
of & successor. This line of cases was apparently decided under the
influence of the idea that perhaps removal was properly with the
Senate’s consent, and hence such consent, if given the appointment
of a successor, operated to make a clearly valid removal, even if
removal by the President alone in such cases would possibly not
be valid. Just how this was consistent with the assumption in
Rev. Stat. § 1230 of a presidential power of removal that was thereby
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in the three * presidential departments.”” This is
80, at least, provided Congress provides adequate
means for discipline and the guarantee of obedience
to orders by the officers of lower grade and by the
enlisted men. This can be done by providing imme-

to be limited is not clear. But certainly this dual idea of a removal
by the President and a removal by the President and Senate is no
longer tenable. Hence, the latter being non-existent, the issue relates
only to the former, and o can be appointed only after a
valid removal by the President alone {or ather cause of vacancy). An
appointment cun only be made to an office that is vacant. Of course,
the case is complicated by the fact that there was & “vacaney”
created by the dismissal; but this vacancy was merely temporary,
and under the statute the dismissa] became void. Appointment could
not reasonably take place meantime,

It thus becomes clear that in the light of the later Myers case,
the decision of the Wallace case appears unsound, unless the admis-
sion is made that Congress cannot rcgulate tenure. The decision
is, on that admission, sound. Does this force us to conclude that
the Wallace case be taken as holding Rev. Stat. § 1230 invalid?

The answer is no. For even on that admission, as we have seen,
the grounds given for the decision are unsound in the light of the
Muyers decision. This indicates the unwisdom of reading cases back-
wards. We are not bound to read back into such a case deductions
drawn from a later case, and thereby make the earlier case hold
something the opinion does not even purport to pass upon. Nor
is this inconsistent with our insistence that a casc does not necessarily
hold all its opinion purports to hold. So impartant a question can
never finally be settled in that way—can only be settled by a
Court passing directly upon the issue with the Myers case in mind
We need only considor the Wallace cuse s now repdered anomalous.
Its premiscs are now “ overruled * by the Mycrs decision, and hence
it iy irrelevant to a cliscussion of present law. At any rate, it can
be limited to army and naval officers, or at least to officers of the
three presidential departments, who are appointed by the President.

The Court might still hold that the Wallace case and its prede-
cessors show that Rev. Stat. § 1230 does not apply to officers removed
by appointment of a successor. But we do not think this would
now be good law for reasons already pointed out. At the very
least, we hold that Congress, if it can regulate the removal by the
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diate punishment, and even dismissal after a court-
martial trial, for any insubordination, disobedience
to orders, misconduct, and the like. It might, how-
ever, reasonably be held that the President has illim-
ilable power to remove at pleasure all officers whom
he himself appoints in these two services.

The Absolute Power of Removal at Pleasure Does
Not Apply to Such Officers as Congress May Set
Up to Aid the President in the Ezercise of His Con-
stitutional Executire Powers, But TWho Are Not
Authorized by Statute to Exercise In His Name the
Discretion Involved in These Powers. Congress
may set up officers to make technical studies, give
expert advice, furnish experienced counsel, perform
routine and clerical functions in aid of presidential
constitntional powers. It creates such officers under
its power to ‘‘ establish *’ officers necessary and
proper for carrying into execution the powers vested
in the President by the Constitution.

Since it has power to enact all laws necessary and
proper for this end, it may define the powers of these
officers in detailed terms, or vest in them the power
to obey instructions as to their routine funetions.

President of his appointees, can, by using plamer language, thereby
prevent the appointment of a successor as a means of removal. For
an appointment cannot be made to an office that is not vacant.

For statutory provisions reluting to * dismissal ” from the service,
and “retirement” and “discharge,” see Uniled States Code, An-
notated, Title 10 (Army), and Title # (Navy).

Does Congress have any greater power to regulate dismissal n
time of peace than in time of war? Congress has made such a
distinction in Rev. Stat. §1220; and conceivably its compeience
might be held to be different in peace und in wur,
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In either case, their powers are statutory executive
powers, created, defined, and ¢ vested *’ in them by
statute. They involve no authorization to exercise
the constitutional discretion of the President on his
behalf. Henee, the President derives at least a con-
ditional power to remove at pleasure such of them as
le appoints, and only these, from his power of ap-
pointment read together with his faithful execution
duty, as in the case of other statutory executive
powers.

As in the case of other statutory executive powers,
Congress may regulate their tenure, provided it
does not infringe upon the constitutional executive
powers of the President.

But these statutory executive powers are not un-
related to his constitutional executive powers. In
making such officers independent, Congress is not
devolving the constitutional diseretion of the Presi-
dent upon others or narrowing its scope. We bave
said in an earlier section that, provided it does
neither of these things, Congress has plenary power
of administrative legislation within the whole range
of federal power. Hence, we have said it could give
them detailed powers as well as the duty to obey
instructions. Hence, also, we conclude that it has
the same power to regulate their tenure as it has
over executive officers created to exercise statutory
executive duties unrelated to the President’s con-
stitutional powers.

24
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‘We readily admit, however, that their relationship
to such powers might be taken to exclude Congress
from prohibiting their removal altogether, and
would enable it to go no further than to prescribe
removal by the appointing authority for cause only
and only after a hearing.*® In that event, the Presi-
dent or his alter ego, the department head, would
have an absolute power to remove for disciplinary
purposes, but only in accordance with a reasonable
statute providing for removal for cause. This power
would be a resultant of the power of appointment
read together with the special constitutional powers
of the President concerned. The inference would be
that the latter powers ‘‘involved,’”’ for the ap-
pointer, whether President or alter ego, an dlim-
itable power of removal to the extent above defined,
such extent, and such extent only, being reasonably
necessary fo the exercise of the President’s consti-
tutional powers in the most effective manner. Con-
gress would not be infringing upon the power thus
defined by enacting a reasonable law for removal for
cause only, but would infringe upon such an illimita-
ble power by prohibiting removal altogether. This
would constitute a special exception to our earlier
rule, but it is not an unreasonable extension of our
definition of what ordinarily constitutes ‘¢ interfer-
ence '’ by Congress. Especially is this true in view

160 This is another problem which would depend for its solution
upon & choice—in the application of our principles—which the
courts would have to make.
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of the fact that, in practice, the ** permanent staff "’
of a department actually influences policy in subtle
and important ways.'®

Some Practical Considerations, Aside from the
constitutional questions, there are certain important
practical considerations to be considered at this
point. These center around the fact that the Presi-
dent’s constitutional powers relating to foreign,
military and naval affairs are in sharp contrast to
his other constitutional executive powers.

Those of his constitational powers which center in
the three named departments require the continuous
control of elaborate administrative machinery. Dis-
cretionary action must be taken at every step. This
requires in practice a subordinate upon whom the
President can, in each department, devolve his
power, save in instances which require his personal
decision or instances where the importance of the
decision makes his personal decision expedient. In
fact, it is practically necessary to have several assis-
tant secretaries, as well as a principal officer, who
are removable at pleasure.

Not so with the other constitutional executive
powers of the President. All the rest are powers to
make special and specific types of deecisions. There
is not involved a continuous function, but a series of
intermittent and isolated decisions, each to be de-
cided on its own merits under the particular cir-
cumstances. Each decision is individual, dealing

161 Cf, Lowell, Government of England, 1, chap. VIIL.
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with a particular problem, and probably must be
performed by a personal decision of the President.
It is completed by the issuance of a specific order,
whether Proclamation or Exeeutive Order.'”* There
is then nothing further to be done in connection with
the power until another and separate and specifie
decision is to be made. This likewise will arise as
an individual problem, and be decided by a single,
specific act.

The practical eonsequences of this sharp contrast
are obvious. There must be highly organized De-
partments of State, of War, and of the Navy. In each
there are needed also a principal officer and several
asgistants upon whom the President may devolve
his constitutional discretion, and who must there-
fore he removable at pleasure by the President.
Woodrow Wilson was correct when he implied that
otherwise we should have to elect athletes to the
Presidency.® Kven an athlete conld not have the
time to attend to everything personally, even in a
formal and perfunctory manner,

"With refercnce to the other constitutional powers
of the President, this is not the case. They must
be exercised personally, and come as individual
problems. Hence, the President needs only clerical
aid, technical advice, and political counsel. His
clerical aid comes through a personal staff, which is

102 Far these, as forms of presidential action, see Hart, op. cit.,
Appendix.

188 Congtitutional Government in the United States, pp. 79-80; see
also pp. 76-77, 79-81.
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naturally removable. His political advice could be
secured from unofficial personal or party advisers.
Only in certain matters is technical advice needed
which could not be obtained in unofficial ways or
by requiring of any department head his opinion in
writing.’** In the case of pardons, he might need
special assistance in the form of politico-legal ad-
viee and investigation of cases. This implies an offi-
cer who would be removable, but who need not be
the Attorney General. His general legal advice
could probably be satisfactorily secured from a
permarent Attorney General.

Congress May Place Upon Officers, Set Up as
Presidential Agents Upon Whom He May Devolve
His Constitutional Executive Powers, Statutory Ex-
ecutive Powers Unrelated 1o the Former; But It
Does Not Thereby Acquire Power to Regulate Their
Tenure. In practice, Congress often places such un-
related powers upon such presidential agents. An
example is the ‘‘ home functions *’ under the Secre-
tary of State. But if Congress could thereby acquire
power to regulate their tenure, it could in every case
evade the basic principle that it cammot limit the
President’s supervision of officers upon whom he may
devolve his constitutional executive powers. If Con-
gress desires to place the above-mentioned *‘ home
funetions '’ in the hands of an independent officer,
it must give them to an officer upon whom the Presi-
dent may not devolve his constitutional executive

184 Ag per the Constitution, Article II, sec. 2, par. 1.
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powers. It must, in short, either set up an officer
for this sole purpose, or give these powers to an offi-
cer to whom are delegated only statutory executive
powers which are unrelated to the presidential con-
stitutional executive powers, or related only to the
routine powers connected therewith. Congress will
have to take this into consideration in connection
with its allocation of powers. Of course, if the
Secretary of State is given ministerial duties unre-
lated to the constitutional discretion of the Presi-
dent, he is bound by the statute, and may be subject
to the writ of mandamus, in a proper case, to compel
him to perform this duty.’** But this does not * in-
terfere '’ with the President’s constitutional disere-
tion. The point is that officers upon whom he may
devolve such discretion must be removable by him
at pleasure and hence he incidentally acquires super-
vision over such other powers of a discretionary
nature as Congress may grant them. Judicial re-
view ordinarily comes into play only after the dis-
cretion has been exercised," and is primarily con-
cerned with ‘¢ jurisdiction,”’ at least in connection
with constitutional executive powers.'”

It might, to be sure, be held that in such eases
Congress could, without thereby *‘ interfering ’
with the President’s constitutional discretiom, re-
quire the Executive, in removing such an officer, to

165 Cf, Kendall v. United States (12 Pet. 524).

186 Cf, Mississippi v. Johnson (4 Wall. 475), and Hart, op. cit,
pp. 306 .

187 Cf. Hart, op. cit., pp. 31-32.
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state in a public document that the removal resulted
from dissatisfaction with the officer in re constitu-
tional executive powers, or else he could remove for
cause only or not at all. But this possible limitation
is so easily evaded as to be negligible.

Where the Constitutional Powers of Congress and
President Overlap: Military and Naval Powers. If
we turn to military and naval matters, we find that
Congress and the President both have powers. But
while the boundary line between the two cannot be
drawn with perfect precision, the case gives us no
real difficulty. The present writer has elsewhere
shown, after detailed examination of the relevant
clauses, that:

1. Congress has the ezclusive power to raise armies and
establish navies, and also the power to regulate their general
administration in as much detail as it sees fit.

2. The President as commander-in-chief has the ezclusive
power to command the army and the navy in the milifary sense,
which includes: (2) ordering them to any part of the world in
peace as well as war, (bh) directing their operations in time
of hostility, and (e) through them governing enemy territory
conquered in time of war. He also has a concurrent power as
commander-in-chief to issue at least minor administrative
regulations with or without delegations from Congress, and
though such regulations may not be in conflict with provisions
of law, they may deal with phases of the same subjects not
covered by the law.'*

To set up one principal officer to earry into ex-
ecution the rules issned under the exclusive powers
of Congress, and another to aid the President in his

168 Hart, op. cit., pp. 241-242,
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exclusive powers of command, would be unworkable,
Common sense dictates the conclusion that both sets
of * executive *’ military powers must be placed in
the same hands—that the President have unre-
stricted supervision over the manner in which the
discretion involved in the administration of the mili-
tary statutes be exercised. This is to be regarded as
one phase of his power as Commander-in-Chief. In
other words, that power may reasonably be taken to
include the power of administrative supervision and
hence of removal over the officer who administers
the military and naval statutes of Congress. And
since he derives this power directly from the Con-
stitution, as an absolute power, Congress may no
more make independent the officers set up to ex-
ercise discretion with reference to the execution of
its statutes relative to the army and pavy, than it
may make independent the officers upon whom it
places the duty of executing the President’s orders
under his exclusive powers as Commander-in-Chief,

No Difficulties in Other Situations. No difficul-
ties appear in other overlaps of power. Thus Con-
gress ‘‘ can authorize agreements [with foreign
states] within the field of its legislative powers.”
But although *“ a duty of negotiation is imposed
upon the President,” and he may be duty bound to
seek an agreement the content of which conforms
to the statute,'® he may or may not eonsummate such

162 Corwin, review of Willoughby on the Conpstitution, in American
Journal of International Law, October, 1929, p. %08,
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an agreement, and, in particular, only the Presi-
dent or agents removable by him can negotiate such
an agreement.

Similarly, there is no difficulty in the fact that
when Congress *‘ repeals a treaty as law of the land,
the President, as the organ of diplomatic intercourse,
becomes constitutionally obliged to inform the other
party to the treaty.’’*"

* Congress is vested with the powers of any sov-
ereign legislature in the international field.”” ** And
it may set up independent agencies to execute the
statutory powers granted by statutes in this field
which do nof require negotiations: for example, its
tariff laws, its immigration laws, and its other regu-
lations of foreign commerce applicable only to
American jurisdiction.

Although, *“ upon a declaration of war by Con-
gress, he [the President] becomes obliged to ex-
ert his powers as commander-in-chief,’” "* Congress
cannot devolve these powers upon independent offi-
cers. His duty here is precisely to exercise his
powers already possessed, and npon which Congress
may not infringe, to the end that he and those whom
he controls faithfully execute the Jaw declaring a
state of war.

Congress may by statute repeal a treaty, but can-
not communicate the fact to a foreign state. Whether
the President may, in his discretion, terminate any

170 Thid.

171 Thid.
172 Thid.
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treaty,' and to what extent he may bind the nation
by executive agreements not submitted to the Senate,
need not here be considered. These questions do not
affect our conclusions as to the absolute power of
removal of officers through whom the President car-
ries out such admittedly exclusive and absolute
powers as he may have in the fields of foreign, mili-
tary and naval affairs.

The Probabilities as to Future Cases. However,
the proof of the pudding is in the eating. Hence,
while we hope that our analysis will prove valuable,
however future decisions may go, the immediate
question is whether the Court will accept for future
cases some such narrower interpretation of the
Myers case and some such general theory of re-
movals as we have set forth.*™

There are several considerations which suggest
that our theory will not prevail. For one thing the
Court is not apt to accept a rather complex theory,
but, even if it limits the Myers dicta in the future
cages, is more apt to say that these dicta just do not
apply to the case in hand, for listed reasons. In re-
ality, however, this will logically be & repudiation of
the premises of that case; and our effort has been
to present a ¢ logical '’ form or dummy on which
such repudiation might be hung.

173 Cf, ibid, ‘

174 We have set forth thia particular theory lesa in the expectation
that the Court will accept it as % stonds than by way of showing
the bagic aspects of constitutional problems of this type, the logical
situation which they involve, and an enlightened technique for
approach to them.
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More serious is this: here was a vexed problem
of far-reaching significance, never before aunthori-
tatively passed upon. After most careful consider-
ation, including a reargument in which a distin-
guished lawyer from the Senate " represented the
interests of that body as amicus curige, the Court—
six of the nine members **—made their choice. They
attempted to settle the question in its broader as-
pects in a carefully and elaborately reasoned opin-
ion. The reaction of the two-thirds majority was dis-
tinetly favorable to the executive viewpoint.

The Court quoted the Myers reasoning with ap-
proval, apparently regarding it as established, in
the case of Springer et al. v, Philippine Islands.™
This indicates, at least superficially, the general ac-
ceptance as law of its broad premises.

Let us briefly examine the Springer case. It came
up on & writ of certiorari to the Supreme Court of
the Islands to review judgments ousting the peti-
tioners from the offices of directors of eertain gov-
ernment-owned corporations. In affirming the judg-
ments, the Court held unconstitutional, under the
Organic Act of the Islands, the acts of the terri-
torial legislature which vested the election of direc-
tors of the government-owned stock in a board in
one case and a committee in the other, both
which bodies consisted of the Governor-General, the

175 Senator Pepper, of Pennsylvania.

118 The dissenters were Justices Brandeis, MecReynolds and
Holmes.

177277 U, 8. 189,
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Speaker of the lower house, and the President of the
upper house. This, it was said, vested in ¢ legisla-
tive *’ officers the ‘* executive ** power of appoint-
ment, whereas, by the Organic Act, interpreted in the
light of the American doctrine of the separation of
powers, the executive power is vested in the Gov-
ernor-General.

‘We should note in passing that the Court held the
control of the stock to be ‘‘ governmental,’”” even
though a * proprietary ’’ rather than a ¢ sov-
ereign "’ function. It also held it to be neither
‘¢ lagislative ’’ nor ** judicial,”’ and hence to be, by
exclusion, ¢ executive." As such, it may not be
vested by law in an organ composed, in whole or in
part, of ¢ legislative '’ officers, especially since the
Organic Act said all executive functions must be
under the Governor General’s supervision,

The decision that a power may be classed as *° ex-
ecutive,’’ and that a power so classed must be vested
in executive officers only, is acceptable. The wording
of the Organic Act may well lead to the conclusion
that such a power must be placed under the Chief Ex-
ecutive. The Court, however, in the Myers opinion,
failed to see that this is not required by the federal
Constitution. It failed to see that the statutes may
vest in independent executive officers other than the
Chief Executive an executive power which they may
not vest in legislative officers. It failed to see the
possible basis for this distinction which we have
found in the Constitution. Once this distinction is
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clearly understood, it becomes evident that neither
of these cases is in point with reference to the power
of Congress to regulate the tenure of executive
officers.

In a sense, however, the Springer opinion fur-
ther indicates a trend of thought on the part of
a majority of the Court that may, indeed, lead to
future decisions in conformity with the dicts. For
not only are dicta not always ticketed as smeh,'®
but they are often accepted in such a way as, after
future cases have been decided, to become actually
the law.'™ Courts often follow dicta, in short, as
well as premises by which they are technically hound
by stare decisis.

Let us now turn to the other side of the picture.
In the Springer case, Mr, Justice Holmes and Mr.
Justice Brandeis again dissented, while Mr. Justice
McReynolds said: ““ .\ good reason lies behing this
limitation [of legislative authority] which does not
apply to our Federal or state governments. From
the language employed, read in the light of all
the circumstances, perhaps it is possible to spell
out enough to overthrow the challenged statute. Be-
yond that it is not necessary to go.”” This indicates
the determination of the minority of the Court to
stand out against the dicta of the Myers case. The

178 Cardazo, Nature of the Judicial Process, p. 30. On p. 21 Cardozo
eays: “ Every judgment has a generative power. It begets in its own
image.”

179 Ibid.
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future cases may depend upon future changes in the
personnel of the Court, a question upon which it is
unsafe to prediet.

The opinion in the Myers case which contains
these broad dicta was written by an ex-President. It
is in no spirit of disrespect for the Chief Justice
that we suggest that he saw through executive-
colored glasses. It is trne that five of his brethren
assented in this case. It is not, however, entirely
improbable that, when the issue is clearly drawn
with reference to other types of limitations on the
removal power, and with reference to other types of
officers, such as the Comptroller General or Interstate
Commerce Commissioners, a majority, consisting of
Holmes, Brandeis, and McReynolds, with two others,
will at least give careful reconsideration to the new
aspects of the problem therein presented. We may
certainly venlure to hope, if not to predict, that in
such a crucial case the Court will begin to draw
distinctions, whether or not these we have suggested.
It is not altogether improbable that at least two
more of his brethren will refuse to follow the Chief
Justice, in such a clearly different case, in making
his broad dicta the law of the land. This conclusion
is supported by the fact that the Chief Justice’s
ideas on psychology and expediency run counter to
generally accepted conclusions on public poliey, and
have been very ably criticized, not only in the dis-
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senting opinions, but by distinguished scholars.®
A Court that is becoming increasingly sensitive, de-
spite occasional set-backs, to expert opinion out-
side the lawyers’ briefs, may be expected to weigh
very carefully the consequences of acceptance of the
Myers dicta as law which this eriticism has tended to
make explicit. What it will decide in a case sharply
different from the Myers case is at the very least not
a foregone conelusion.

1% Cf, Corwin, The President’s Removel Power. On the value
of such criticisms, see Beck, review of Morganston, The Appointing
and Removal Power of the President of the United States, in
University of P lvanie Law Review, January, 1930.
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