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Introduction

NE morning last autumn, while I stood at my study window
watching maple leaves make burnished swirls in the wind,
and pondering some ancient lore, I was surprised to see Dr. Robert
Smyth and his wife Susan drive up my lane. They had come to my
home with friends on several occasions in the late afternoon for
freefor-all conversations about things in general. At such times we
had all been accustomed to frank and direct speech. In this relation
with the Smyths I had learned that they were well informed about
many matters and had a lively interest in public affairs. I had also
found that they were both vigorous personalities, forthright in
expressing their opinions, and that the Doctor had a tendency to
flare up when he did net like things that were said. But all such
encounters had been mere neighborly pastimes after the day’s work
was over, and the Smyths had never broken into the precious hours
of my mornings.

They had never seemed to have time for that, The Doctor is a
practicing physician in our city and is also engaged by the manage-
ment of a neighboring factory to superintend the health of two
or three thousand industrial workers. His wife, besides taking care
of a household and four children, is active in community affairs.
She led in raising money for the city hospital and has long served
as secretary of the Board. For these heavily burdened people to
be off duty during the golden hours of the day was something of a
shock to me.

Knowing that it would be a surprise, they explained the unex-
pected visit as soon as I had opened the door. “We can only stay a
minute,” they said almost in unison. “But we have an urgent prob-
lem and we can state it quickly.”

As soon as we were seated, Dr. Smyth began: “You surely know
how hard it is for busy men and women to keep up with public
affairs as issues, opinions, and decisions. We find litde time for
reading, and have relied mainly on weekly magazines, newspaper
reports, and the radio. In trying to learn what is going on and what
we as citizens should think and do, we use the radio a great deal.

ix



x The Republic

We turn it on while we are eating or resting, or at odd moments,
to hear summaries of the news and public speeches.

“Well, after listening to a long string of talks on the American
way of life, democracy, liberty and constitutional government, the
four freedoms, and America’s responsibilities to the world, we de-
cided that we ought to be better equipped to understand and judge
such speeches. We reached the conclusion that we ought to have
some experience of our own with a critical analysis of the opinions,
assertions, and declamations that are blared at us day and night.

“They all scem hazy to us. There are glaring contradictions in
them. Indeed, most of the discussions we hear amount principally
to mere assertions and counter-assertions. Many radio commentators
are supposed to give us the facts, but I have sense and knowledge
enough to discover that they are giving us selected facts strung on
hidden opinions. When views are frankly expounded they are
usually cast in very abstract terms, such as individualism and col-
lectivism, or world-order and isolationism. Accustomed as we are to
dealing with concrete matters all day, we have little practice in
analyzing these abstractions and finding out whether they have an
anchorage in precise knowledge of public affairs. We have not de-
veloped for ourselves, amid the tumult of opinions, any standards
of judgment, any positive ideas, any body of criteria or convictions
to which we can cling with assurance or confidence, by which we
can test the validity of the torrent of words poured out over the radio
and in print. }f I were not skittish about vague language I should
say that we have no philosaphy of Life and history by which to check
thought and assertion.

“We know enough to know that individuals and groups of per-
sons who set themselves up to instruct the country stand on fixed
convictions of some kind and that the various convictions on which
they operate are as contradictory as the opinions which they thunder
at us. Frankly, we are thoroughly discontented, amid the uproar
that goes on around us, with our ability to cope with it. Books pour
out from the press. Many of them are greeted by the reviewers as
offering the solution of this or that, and they make a big furor for a
few days, perhaps a few weeks, seldom for a Jonger time. Some of
our friends are so busy chasing from one new thought to another
that they seem to us as mad as March hares. And, having observed
enough of that kind of business, we want to clarify our own think-
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ing and to discover some solid ground to stand on, if there is any.”

“Yes,” Mrs. Smyth interposed, “before the fifth speech in the
current series on American affairs was finished, T just shut off the
stream of words. Robert and I then sat and talked the rest of the
evening about the practice of listening inertly to everything that
comes over the air. We felt that we did not understand much of
what was said, although we thought we understood the words; that
at the end of a speech we were more often wearied and confused
than enlightened and informed. Toward midnight we decided that
we ought to study more ourselves instead of drifting to and fro in
the winds of opinion, or grasping at ideas the way a drowning man
grasps at straws. Speakers and writers so frequently turn public
questions into blacks or whites and refuse to admit any grays or
middle ways. They try to make everything a fight, and we do not
want to be victimized by that type of thinking.”

“You know,” said the Doctor, taking up the story, “that we have
dipped as others have, into books and the more serious magazines
that deal with current affairs and intellectual problems. We have
read some of Spengler, We know something about Freud, as medical
persons should. We have been entertained by Mencken, We both
had courses in history at college and still thumb over new books on
it occasionally. We glance through the speeches of politicians—ot
statesmen, if you prefer to use that word. But we undertake no sys-

" tematic study to get a basis of judgment about the opinions of others
or to cortect our own flecting impressions. And we don’t know just
how to proceed best in a study of public affairs with reference to the
criticism and formation of opinions.

“You have devoted many years to exploring American history
and have written books and articles about the Constitution, civil
Liberty, democracy, and other subjects in line with present-day dis-
cussions. Would you let us drop in one evening a week for a kind
of elementary course on current issues in government and democ-
sacy? We don't mean formal lectures. We should like to interrupt
with questions to test the things you affirm.”

“T shall have a lot of questions,” added Mrs. Smyth. “My opinions
do not always square with Robert’s. My experiences have not been
exactly like his and I often sce things from a different angle.”

“You do me neighborly honor by your proposition,” I replied,
laughing heartily. “You must be hard up for a consultanr in this
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case. Many years ago I asked the late Justice Oliver Wendell Holmes
whether he had any principle to guide him amid the tangle of legal
opinions, and he answered: ‘About seventy years ago I learned that
I was not God."”

“Some radio speakers talk as if they thought they were,” Mrs.
Smyth remarked,

“Tt is true, my good friends,” I conceded, “that T have been study-
ing history and government in the United States for about fifty
years, with intervals for travel and study in other parts of the earth.
But I have come to realize that in fact I know little. History and
government are far from simple subjects. We can know something
about them. We can refuse to give up in despair when we find how
frail our knowledge often proves to be. We can keep on trying to
learn more. The same rule applies to hospital management and
medicine, I suppose.”

“Indeed it does!” Mrs. Smyth exclaimed. “But in keeping up the
battle we win many victories and escape sinking into dry rot.”

“In the field of history,” I continued, “nearly every day a new
document is likely to turn up and spoil something that I thought I
knew. In the government of mankind so many unforeseen person-
alities, events, and contingencies appear that judging them by rules
derived from past experience is hazardous, to say the least.”

“Yet,” the Doctor interrupted, “some features of history and gov-
ernment must be well established and agreed upon. Otherwise pub-
lic affairs would be a senseless chaos. Otherwise there would be no
use teaching the subjects, as you have done, or writing about them.
Anyway, our orators and politicians are always appealing to what
they call the lessons of history and American principles of govern-
ment.”

“Yes, Doctor,” 1 granted, “some things are fairly well established
and agreed upon in history and government—indeed many things
important for private and public life.”

“Then let us discuss those things,” my visitors proposed. “We
take risks every day, even with lives. So if you will give us a chance,
we will take the risk of being misinformed and misled.”

“That is all very well, and generous,” I answered, “but where or,
rather, with what do we start, and close to what supreme line of in-
terest shall we hold our discussions? If we do not fix a center of
gravity, so to speak, we can talk and talk till the crack of doom and
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at the end our chatter will be as jumbled as all the radio speeches,
magazine articles, and newspaper reports mixed together.”

“As I come to think of it,” Mrs. Smyth remarked, “it is the lack
of any center of gravity that permits us to be blown about by the
storms of opinion. What is our center of interest? It is abave all our
country, America. We are both Americans by birth, education, work,
and affections. Our ancestors were immigrants—English, Scotch,
French Huguenot, and what have you. We have never taken much
interest in them and have never had any communication with our
relatives across the sea, if we have any now. I do not say thatitisa .
virtue or a fault, but honestly we are more concerned with the
fortunes of America than with those of our ancestral homes or other
countries. Please don’t regard us as blind isolationists, whatever that
may mean, but as Americans whose strongest affections are centered
here,”

“That suits me,” was my response. “Suppose then we set down
or fix as our center of concern the Republic, our Republic, as
strengthened, developed, and governed under the Constitution of
the United States. Whatever may be the future of international
relations, most Americans, I take it, will agree that our Republic,
including all the values associated with it, is to be maintained, and
that the civilization which it represents is to be continuously
advanced.”

“Admirable for us!” my guests exclaimed.

“I promise not to be too rigid in procedure,” I assured them. “I'll
allow you both all the elbow room you want, but I shall gently
steer our discussion by the center of intellectual interest we have
chosen—the Republic, under our Constitution. This is all on the
understanding that you can turn me off any moment, the way you
do the radio. When do we begin? What about next Friday night?”

“We shall both be here at nine o’clock,” they agreed.

“As you have no telephone in your house I shall be safe from
interruptions by my patients,” said the Doctor with evident pleasure
as we parted.,
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We, The People . . .

HE Smyths arrived for our first session on the stroke of the
hour, in a serious mood, as if they really meant business. On
a signal that they were ready, I started our explorations.

Bearo: According to our understanding when you came up last
Monday, 1 shall set the theme, and you are to break in as abruptly
as you wish any time you feel moved to do so. We shall save time by
reducing what are called courtesies and accomplish more at our
sessions. How far we shall get tonight is uncertain, of course, but
my starting point is ‘We, the People ...’

Dr. Smyra, breaking in: Oh! You are beginning with that, That
is nothing but rhetoric from the Preamble of the Constitution. I
studied it in high school long before I began my battle with the
manager of the factory over the health and safety of his employees.
It means nothing in my young life. It's for politicians—and states-
men, if we have any, for lawyers and for the lobbyists wha promote
the special interests of capital, labor, and agriculture at the national
capital. Besides, the words in the form they take in the Constitution
are largely due to an accident. You say so, yourself, in one of your
books. And anyway the men who wrote them were not democrats
and did not believe in the people. If I am not mistaken, you say that,
too, somewhere.

Mas. Smyru: Yes, and the original Constitution was made by
men for men in what they thought was a man’s world, Women had
to battle for nearly a hundred and fifty years to get a place among
‘the people.”

Bearo: All right, I shall face both objections. I start with those
words not merely becayse they stand at the head of the Constitu-
tion. My reason is that they are also historic words and words of
strangely prophetic nature, illustrating the force of ideas in history,
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In the eighteenth century, they were as revolutionary as any modern
phrase which makes timid citizens look under their beds at nighe
for bogies. Indeed there are many Americans who loudly profess
their devotion to the Constitution and are mortally afraid that the
Second World War will be turned into the people’s war. “We, the
people’ are vibrant, elusive words. They do not yet have a settled
place in American thought or in that of several countries belonging
to the United Nations. But they have gained in power since 1787 in
the United States.

These words did not mean to the men who cast the Preamble
in 148y what they do to Americans now. Consequences and collat-
erals that the framers did not contemplate, outrunning their vision,
have filled the Preamble with sentiments and practices that would
have astounded them. It was a curious turn in affairs, almost an
accident as Doctor Smyth has said, that put ‘We, the People of the
Uhited States’ at the opening of our fundamental Jaw. The men
who made the final draft of the Preamble did not call themselves
democrats, or believe in the people, in any modern sense. As an
example of a critical and philosophic way of examining current
dogmas accepted without question, let us look briefly nto the his-
tory of these opening words of our Constitution.

As late as September 10, 1487, seven days before the convention
that framed the Constitution had finished its work, the Preamble
of the draft then read:

We the people of the States of New-Hampshire, Massachusetts,
Rhode-Island and Providence Plantations, Connecticut, New-York,
New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, North-
Carolina, South-Carolina, and Georgia, do ordain, declare and establish
the following Constitution for the Government of Ourselves and our
Posterity.

'The Preamble, in its final form, as it now stands in our Consti-
tution, with one lirtle word omitted, was drawn up by the Com-
mittee of Style appointed by the convention to shape up its work
for the last review. But the convention had adopted a resolution
that, when ratified by nine states, the new, constitution should go
into effect as applied to those nine states, lcavmg the other four out
in the cold; and it thus would have been a mistake to name all
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the states in the document, for some of them might have decided
to stay out of the Union.

Dr. Smyra: Just what I thought, The words were not intended
to mean the people of the United States as one people, but actually
the people divided into as many independent groups as there are
states in the Union. That is exactly the way it was put by my old
Uncle Henry, of South Carolina, who was standing near to Ed-
mund Ruffin when the first shot was fired on Fort Sumter in 1861.

Bearn: Well, there is no doubt that the words now mean ‘We,
the one and indivisible people of the United States.’ It is a case of
men’s building better than they knew—or of an incidental matter
before the Committee of Style leading to one of the strangest and
most momentous prophecies of all bistory,

Dr. Smyra, grunting: That is all right with me, if you don't get
mystical. Now what about the democracy of the business?

Braro: I am not being mystical. T just want to repeat the state-
ment that words, which were intended in 1787 to mean something _
else, have come, in the course of our histary, to mean ‘We, the
People as one peaple.’ If you want to put mysticism into the phrase
‘come to mean’ or to take it out, I won't object, No doubt funda-
mental problems of philosophy are tangled up in the interpretation
of come. But let us get back to our Preamble.

The Committee of Style, which shaped up the Preamble, was
composed of Alexander Hamilton, William S. Johnson, Rufus
King, Gouverneur Morris. and James Madison, They were respon-
sible for—

Dx, Smyrs, impatiently: Wait a minute. I know something about
those men. Nobody can say that Hamilton had anything but con-
tempt for the people. He is the fellow who said, “Your people are
a great beast,’ or something like that, and thought it, whether he said
it or not. And as a Yale man I dimly recall hearing something about
our alumnus Johnson. He was too much of a Tory to lend any aid
to the cause of the Revolution. While George Washington and his
men were fighting for our independence, Johnson lived in retire-
ment, most of the time in a farmhouse in Bridgewater, Con-
necticut, which Raymond Moley has bought for a summer place.
After the Constitution gvas adopted he became a Federalist, though
a bit quict as president of Columbia College.

Then take Rufus King. He was a Harvard man. I don't want
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to appear prejudiced, but King was a Hamiltonian—to the bitter
end, was he not? He was the last candidate that the grouchy old
Federalists ever put up for President. A democrat, 2 man of the
people? T should say not. I know little about Gouverneur Morris
except that he was a high Tory Federalist, despised the French
Revolution and Thomas Jefferson, and was about willing to break
up the Union of ‘we, the people’ during the War of 1812, Of the
five men who fixed up the Preamble to the Constitution, Madison
is the only one who could be set down as caring a hoot about the
people. Maybe he didn't either, bur at least Jefferson chose Madison
to succeed him as President and I suppose that little Jimmy must
have been all right on the score of the people.

Bearp: You remember an amazing amount of your course in
American history at Yale, Doctor.

Dx. Smyrr: Oh! That's a good joke on you. Just to show my
erudition, I looked up in the Dictionary of American Biography the
names of four or five men who took part in making the Consti-
tution, including Johnson and Morris. Of course I had heard about
Madison and had somehow stumbled on King. So don'’t take my
learning too seriously.

Bear: Anyway, substantially all that you say about the men who
fized up ‘We, the People of the United States’ for the Preamble is
true enough. The men who put ‘We, the People’ into the Consti-
tution, with a few exceptions perhaps, feared the rule of the people
and would have been horrified if they could have foreseen all that
was to happen under their Constitution in the next hundred and
fifty years. As to the suffrage, it again is actually a case of men’s
building better than they knew, or at all events preparing the way
for outcomes they did not approve. With poll taxes and other limita-
tions on the suffrage, we have not yet achieved universal democ-
racy, but we have gone a long way in that direction since 178y.

Mes. Smyra: Is there any evidence that your great men were
building anything for women in the Constitution?

But Sue, the Docror remonstrated, there weren’t any feminists
at the end of the eighteenth century. What could you expect?

Mzs. Smyru: 1 know very well that there weren’t any women
then who called themselves feminists. Still shere were women who
did their own thinking and feeling and who protested against the
cool way in which men insisted on determining all their legal rights.
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Why, [turning to me] in 2 history of the United States which you
and Mary Beard wrote, you tell about protests by Mrs. Abigail
Adams and Mrs, Hannah Corbin. I do not call myself a feminist.
1 do not claim to know exactly what the word means. All I am say-
ing is that, in the early days of the Republic, women who had
worked hard for its independence objected to the manner in which
men proposed to fix their legal rights and political privileges. Can
you put your hand easily on that passage from Abigail Adams?

When I had found Abigail’s letter, dated March 31, 1776, to her
husband, John Adams, then in the Continental Congress, Mrs.
Smyth read this paragraph from it:

1 long to hear that you have declared an independency. And, by the
way, in the new code of laws which I suppose it will be necessary
for you to make, I desire you would remember the ladies and be
more generous and favorable to them than your ancestors, Do not put
such unlimited power into the hands of the husbands, Remember, all
men would be tyrants if they could. If particular care and attention
1s not paid to the ladies, we are determined to foment a rebellion, and
will sot hold ourselves bound by any laws in which we have no voice
or representation. {Another prophecy! commented Mrs. Smyth.] That
your sex are naturally tyrannical is a truth so thoroughly established
as to admit of no dispute.

Mgs. SMyrH, commenting: Such sentiments and opinions were
abroad at the end of the eighteenth century and the brave men
who made the Constitution paid no attention to them,

Bearo: I do not deny the truth of either statement, Mrs, Smyth,
But there is a queer thing about this man-woman business and the
Constitution, Men did draft the Constitution. Men ratified it. No
doubt about that. Yet, if I may go into details, I will point out some
strange phases of this question of male and female under the Con-
stitution, which may surprise you.

The word man, even in the generic sense, appears nowhere in
the original Constitution or in any of the amendments; nor the
word woman, not even in the woman suffrage amendment. The
word man almost got into the original Constitution, The prelimi-
nary draft of the doculnent, as turned over to the Committee of
Style by the convention on September 10, 1787, contained this
provision:
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The législative power shall be vested in a Congress, to consist of
two scparate and distinct bodies of men, a House of Representatives,
and a Senate. [But the Committee of Style substituted the section]:
All legislative powers herein granted shall be vested in a Congress
of the United States, which shall consist of a Senate and House of
Representatives.

I admit that the word he is in the Constitution several times. For
instance, it says: “The executive power shall be vested in a president
of the United States. He shall hold his office during the term of four
years.' The Constitution also provides: ‘Nlo person [not ‘no man’]
shall be a Senator who shall not have attained to the age of thirty
years. . . . But the he, as used, has been interpreted to mean
woman as well as man. Otherwise how could a woman sit in the
Senate or House of Representatives?

Where the rights, privileges, and immunities of the people were
treated in the Constitution, the word citizen or person was used,
and deliberately used to cover the peaple, even Negroes, who were
then usually chattels, but are now among the people covered by the
Constitution.

Only in one place does the word male appear in the document.
That is in the Fourteenth Amendment adopted, after the Civil War,
in 1868. Leaders in Congress wanted to provide against state legis-
lation depriving Negro freemen of the right to vote. Only men
then voted anywhere in state and federal elections. So the drafts-
men of the clause stipulated that when a state denies the right to
vote ‘to any of the male inhabitants of such state . . . its repre-
sentation in Congress shall be reduced in the proportion that the
number of males deprived of the vote bears to the whole number
of adult male citizens.

Women, led by the indomitable Elizabeth Cady Stanton, Susan
B. Anthony, 2nd others, struggled hard against the introduction of
the word male into the Amendment. They were demanding the
vote for themselves then. Most of them had halted their agitation
for the suffrage in order to support Lincoln, the emancipation of
slaves, and the Union, It was a bitter pill for them to receive as a
reward this provision of the Fourteenth Afnendment, which they
opposed to the last ditch—in vain, In time, however, in 1920, the
letter and spirit of that limitation were killed by the adoption of
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the Nineteenth Amendment, Women can now vote, hold office,
and claim all the rights and privileges given to anybody by the
Constitution, as you know. Still the word woman is not ta be found
in its text,

Dr. Smyra: That is a strange story about the Preamble and the
way the words of the Constitution have acquired meaning in the
course of our history. Isn’t there a touch of symbolism in it?

Bearp: I do not myself recall having seen it stated anywhere,
Doctor, exactly as I have put it. But we do not have to go into
symbolism. The framers of the Constitution intended some things
clearly, anticipated others, and prepared the way for many things
they neither wanted nor contemplated. I did not tell the story for
any mere historical or antiquarian purpose. My primary concern is
with the people of the United States as in truth brought within the
scope of the Constitution and as having rights and duties under it
—real, everyday rights and duties. So leaving symbolism out, let
us get on with the people.

There are about 135,000,000 of us, the people, right here in the
continental United States. The people are a fact, or facts. Our con-
tinental boundaries are facts. The earth we stand and labor on is a
fact, Whatever you think of the Constitution as a piece of paper for
lawyers and politicians, all the people on this land, within these
boundaries, come within the purview of the Constitution today; they
have rights, privileges, and duties under it, and owe more to what
it stands for than you or any American thinker has yet imagined,
or at least set down on paper. This nation ——

Dr. Smyry, snapping: This nation! We, the people, are not a
nation. The United States is what Theodore Roosevelt called a
boardinghouse. We have a conglomeration of peoples that have
come here from the four corners of the earth, Most of them, or
their ancestors at least, had lived in serfdom, servitude or barbarism;
had been ruled over by kings, aristocrats, tough fellows, or free-
booters. Most of them had never had any real experience in manag-
ing their own affairs; or, if they had, they had made a mess of things
where they were. And now they are here. Big blocks of them stick
together like primitive tribesmen. They vote together. They in-
trigue together, They nfake the demagogue politicians bid for their
votes and play their games, And whenever their relatives anywhere
on earth get into trouble, these tribesmen think that the rest of the
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peaple should drop everything else and save their relatives from
the consequences of their own folly. Do you call this a nation?

Of course, the tribesmen in playing their games never proclaim
the honest truth of their purposes; they always cover their doings
with high-sounding phrases; but they are tribesmen just the same.
They profess to be working for the brothethood of man or some-
thing of the sort, but they are really working for the brotherhood
of their tribes. There are at least six tribes in our factory. Each has
its labor boss and its political boss. I know the people all right. These
tribesmen who came from Europe, some of them at least, brought
with them what they call culture. They have made contributions to
arts, sciences, letters, and folk-dancing. Their vocal chieftains boast
of their superiority right in our faces. But they have made no con-
tribution to the institutions of self-government and liberty. Unless
my courses at Yale in English and American history were all wrong,
every single institution of self-government and liberty we possess
was developed bere by the old Anglo-Saxon stock.

Braro: Now it is my turn to be brusque, Doctor. T note what you
say about the origins of our institutions of self-government and fib-
erty. But it is surprising to hear a good Democrat like you talk in
the language of Alexander Hamilton, whom you just decried for his
lack of democratic feeling. You have contacts with the tribesmen,
as you call them. Unquestionably, many people follow bosses blindly.
Still, that is not the whole story of the people. During the early days
of the Republic, peoples of many national origins worked together
in our country, in peace and war, On battlefields, in council rooms,
in civilian labors and sacrifices to support the armies of the war for
independence, English, Scotch, Irish, Dutch, Germans, Jews, Welsh,
French, Swedes, and Negroes—bond and free—tock part, and for-
warded the great cause which brought our nation into being. This
is a fact of history. It can be ignored or slurred over, but it is a fact.

Furthermore, it was early recognized that all these tribesmen, as
you characterize them, were one people in the sense that they were
all Americans. Let me read you a passage on this very subject from
an old book here on my shelves, Hector St. John Crévecceur’s Let-
ters from an American Farmer, published in London in 1782, the
year before American independence waseformally acknowledged.
Crévecceur may be called a typical American of the eighteenth cen-
tury, even though he went back to France to die. He was born in
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France in 1735, received a part of his education in England, mi-
grated to Canada, made explorations in the regions of the Great
Lakes and in the Ohic Valley, came to New York in 1759, became
a naturalized citizen, traveled around in the colonies, married
Mehetable Tippet of Yonkers, and finally settled down on a farm.
He is one of the most fascinating figures in our history, and a
first-rate literary man besides.

In one of his Letters, Crévecceur asked: What is an American?
His answer fills several pages but these quotations give the main
points:

Whence came all these people [in America]? They are a mixture of
English, Scotch, Irish, French, Dutch, Germans, and Swedes. From this
promiscuous breed that race now called Americans have arisen, . . ,
In this great American asylum, the poor of Europe have by some
means met together, and in consequence of various causes; to what
purpose should they ask one another what countrymen they are? , . .
Utged by a variety of motives, here they came. . . . In Europe they
were so many uscless plants; , . . they withered, and were mowed
down by want, hunger, and war. . . . Here they rank as citizens. By
what invisible power has this surprising metamorphosis been per-
formed? By that of the laws and that of their industry. . . . What
attachment can a poor European immigrant have for a country where
he had nothing. . . . What then is the American, this new man? He
is either a European, or the descendant of an European, hence that
strange mixture of blood, which you will find in no other country, I
could point out to you a family whose grandfather was an English-
man, whose wife was Dutch, whese son married a French woman,
and whose present four sons have now four wives of different nations,
He is an American who, leaving behind him all ancient prejudices and
manners, receives new ones from the new mode of life he has em-
‘braced, the new government he obeys, and the new ranks he holds. . ..

 ‘This is an American. . . . We know, properly speaking, no strangers;
this is every person’s country. . . . Europeans become Americans,

It is too bad that we haven’t time to read the entire letter. It is
50 crowded with wisdom and wholesome truth, and so charmingly
written! And this is the avay, my friends, that some first-rate Amer-
ican thinkers, including Dr. Benjamin Rush, looked on your tribes-
men when our nation was young. They regarded them all as Amer-
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icans. The naturalization act of 1790, requiring only two years'
residence for citizenship, was evidence of their spirit.

Dr. Snmyra: Oh, I concede that there is something in the hand-
some theory. But if you come down to brass tacks, you see that
your precious Créveceeur mentions only seven nationalities, all from
northwestern Europe. And he says nothing about the Negroes—
and there were more of them here in 1782 than there were of the
Dutch or Swedes or Germans or Irish or French, or all of these
nationalities put together. Anyway, being an American was rela-
tively simple then. Now we have twenty, thirty, God knows how
many, nationalities represented in the people.

Besides, the real leaders of the early Republic did not believe in
this asylum business. I see that you have R. L. Garis’ book, Immi-
gration Restriction, on the same shelf with Créveceurs Lesters.
Hand it here and let me read you two quotations from that book,"
the first from George Washington, written when he was President,
and the second from Thomas Jefferson’s Notes on Virginia, writ-
ten abour 1782, as I remember from college browsing.

What did Washington say on immigration? Here it is:

I have no intention to invite immigrants, even if there are no re-
strictive acts against it. T am opposed to it altogether, . . , I want an
American character, that the powers of Europe may be convinced we
act for ourselves and not for others. This, in my judgment, is the
only way to be respected abroad and happy at home.

Now for Jefferson on immigration [Dr. Smyth went on]—this is
what he said:

Every species of government has its specific principles. Ours, per-
haps, are more peculiar than those of any other. It is a composition of
the freest principles of the English constitution with others derived
from natural right and natural reason. To these nothing can be more
opposed than the maxims of absolute monarchies. Yet, from such we
are to expect the greatest number of immigrants. They will bring with
them the principles of the governments they leave, or if able to throw
them off, it will be in exchange for an unbounded licentiousness, pass-
ing, as usual, from one extreme to the othgr. It would be a miracle
were they to stop precisely at the point of temperate liberty. These
principles, with their language, they will transmit to their children, In
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proportion to their numbers, they will share legislation with us, They
will infuse into it their spirit, warp or bias its direction, and render it
a heterogeneous, incoherent, distracted mass.

You can quate your French Créveceeur. I prefer Washington and
Jefferson. We violated their warnings, and Jefferson's prediction has
come true. I do not say with Hamilton that your people is a great
beast, but rather with Jefferson that it is an incoherent and dis-
tracted mass. I know that Congress has attempted to correct, by
recent immigration acts, the mistakes of a century. I know too
that the State Department has often played fast and loose with the
immigration laws, keeping out friends of the Republic and letting
in enemies, for instance, White Russians, German Nazis, Italian
Fascists, and Communists. Bur it is all too little and all too late to
transform the boardinghouse into a nation,

Bearo: With your particular facts, Doctor Smyth, I do not quar-
rel. Your opinions you are entitled to propound; that is in our
agreement for our fireside seminar. But even to your opinions 1
have an answer. You claim to be a realist in everything, including
your medicine. If you find a sick man you do not say to him,
“Your grandfather ought to have come to America in 1607 or 1620,
or ‘your grandmother ought to have been 2 Scot.’ If there is any
chance of saving his life, you do not roar at him, ‘It is too late.
You try your level best to find out what is wrong with him; you
choose the medicine best adapted to restore him to health; and you
prescribe a diet and a regimen of life for him. You may fail to
cure him, with all your skill, but you stick at the task. I remember
that old bum, Bill Walters, who was found drunk and half-frozen
on the edge of town twa years ago. You took him to the hospital,
visited him about every day for a month or more, paid the hospital's
and the nurses’ bills, pulled him through, and then got him a light
job as watchman at your plant.

But don't misunderstand me. I am not comparing the people with
old Bill Walters. I do not deny that they are as sick as you claim,
For the sake of the argument I concede that they have all the faults
you have set down on your list. But I maintain that, in spite of
everything, the people somposed of many nationalities have kept
the Republic going for more than a hundred and fifty years, and
that it has taken an immense amount of virtue to perform this
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single feat. I invite your attention to two facts: first, the men who
tricd to break up the Union in 1861 were, most of them, your noble
Anglo-Saxons, or ar least of British descent; and second, the Grand
Army of the Republic was crowded with immigrants and the sons
of immigrants from Ireland, Germany, and other parts of Europe.

If this seems recrimination, I will ask the jury to forget it, as
judges sometimes say at trials, My point is that you should apply
your medical realism to this business of the people. Here we are,
about 135,000,000 of us, of many races and nationalities, varying de-
grees of intelligence and ignorance, characters good, bad and indif-
ferent, many of us lazy and foolish, many more—most of us, [
think—industrious and eager to accomplish something good for
ourselves and our country.

‘The only issue I can see that has any sense in it is this: Where do
we go from here? How are we going to get along together the best
we can without fighting over every difference of national origins or
personal opinion that divides us; maintain the Republic one and
indivisible; keep alive and growing those sentiments of justice,
decency, fair play and tolerance necessary to social living; increase
knowledge; sharpen our intelligence; preserve and promote liberty;
beat off all forces tending to despotism; stimulate co-operation in all
matters of common interest; make the most of our opportunities
where we are, as we are?

It was this question that led me to start this discussioncourse
with the words, We, the People of the United States, in the Pre-
amble to the Constitution, not merely because they are in that in-
strument of self-government, but because they must stand at the
beginning of all informed thought about the Republic. If you will
not fling the word mysticism at me again, I will say it is interesting
that the document which is to this day the pledge and symbol of
our unity opens with We, the People of the United States . . .,
that the people are still here, and that they come within the purview
of the rights, liberties, and duties which the Constitution prescribes
for our guidance. Furthermore, I am going to try to show that the
Constitution is a living thing.

Dr. SmyTH, laughing: Very well. If you keep your feet on earth
and don’t fly off into the blue with the American dream, you may
have the floor as long as you want it. Just remember that I do not
care for Fourth of July sentimentality or poetic effusions that over-
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look divisions, sickness, poverty, degradation, stupidity, and folly
right here among the people of the United States.

And please remember, said Mrs. Smyrs, what you said about in-
cluding women among the people.

Bearp: You are right, my friends, when you insist that we should
keep our little boat close to the shore lines of reality. I shall try my
utmost to do my part. Out of the various conflicting views of the
Constitution, out of the conflicting interests that have claimed spe-
cial privileges under it, out of the opposing opinions expressed about
its meaning and the meaning of its clauses, out of this welter, I shall
try to offer something substantial on which general agreement may
be reached as to the very essentials of the Constitution—a written
text, a body of practices, and a prophecy of the Republic for the
ages. I I seem to be putting out to sea in a fog, tell me quickly.
That will be a fine thing about the give-and-take of our fireside
experiment.



II

Establish this Constitution . . .

HE second Friday night was stormy out of doors, and even by
the fireside a tempest brewed as our discussion got under way.
But having resolved to keep our arguments within the limits of
conversation, we undertook to hold our minds to the subject of the
Lonstitution as a plan of government and liberty for the Republic.

We, the people, I began, have a covenant to live together in a
reasonable way, to govern ourselves in the civilian way, to adjust
our conflicts of ideas and interests by civilian methods, all for the
great purposes announced in the Preamble to the Constitution. This
Constitution so established, this written document, is our covenant
for these ends, and ...

Dr. Smyrs: Do you mean the Constitution just as it stands?
‘The lawyers’ document, never to be changed one jot or tittle? If so,
we might as well adjourn right now, That would be like practicing
medicine on a theory more than one hundred and fifty years old,
tying ourselves down to the ideas of men long in their graves. Such
a monstrous doctrine means that there is to be no progress in
knowledge, no improvement in methods, 2 blind adherence to
ancient history, a servile reliance on the fathers of the Republic
instead of on ourselves. You talk like an old fundamentalist. Either
that or there is an intractable opposition between science and what
you call politics.

Bearo: Many people besides yourself have called me an old funda-
mentalist for my emphasis on historical experience and the writings
of the fathers, Others have called me an anarchist for my insistence
on individua! liberty or on the necessity and often the desirability
of change. And both types of critics have assumed that there is
here a real contradiction of thought, as if there could be no change
amid permanence and no permanence amid change, no interpenetra-

14
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tion or reconciliation of the two at any point of time or place, or
in any degree. Such critics bring the charge of inconsistency or
weakness of mind against a person who at one time defends some-
thing old and at another time demands radical changes in existing
practices.

Mes. Smyra: It a balance possible? Can the pendulum stop
swinging?

Bearo: Whether a balance is possible or not—that question we
shall consider later—calling persons fundamentalists or progressives
or radicals, without immediate and specific discriminations, seems
to me to be unreal, just shadowboxing. And as to Dr. Smyth's
demand for a science, we might as well understand right now that
politics is not a natural science, like physics, or even medicine. That,
too, we shall consider later. For the moment I shall merely give
some simple illustrations of the relations between permanence and
change and refrain from discussing the philosophy of a very com-
plicated question.

Without some permanent habits, sentimepts, and attitudes, any
person would be a lunatic, Is any one so conservative that he will
not accept a single change in anything he uses or in any of his
habits, sentiments, or ideas? You, Dr. Smyth, do nat call yourself
an anachronism (a Tory, a dead one) because you brush your teeth
regularly. You intend to keep up the custom, I assume, as long as
you have teeth to brush. Another permanent habit, or principle,
with you, is to treat your patients, and even strangers, courtcously.
Society would go to pieces, life would be a bedlam, if it were not
for our fairly permanent habits as people. If you could not count
on anybody's doing anything today the way he did it yesterday,
your world would be a madhouse. And if nobody ever made any
changes in things and habits, life would end for everyone,

Dr. Smyra: True epough. 1 see the point when you put it in
kindergarten language. I yield the floor to hear your discourse on
the nature of constitutional government which combines per-
manence with provisions for progress—something immortal like
our hills amid our changing ways of life.

Mgs. Smyra: The theme of government by civilian as distin-
guished from military methods concerns me even more than this
combination of permanence and progress. For I often wonder about
the propensity of men to resort to violence in carrying on debates
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and trying to settle their differences. It seems to me that, by the
nature of her functions in society, woman has been a conservator
of life, given to making pacific adjustments such as the Constitu-
tion, as you explain it, evidently contemplates,

Bearo: Let me go into some detail. It will take me several min-
utes. If I become tedious, you may protest of course. I'do not mean
that we are bound to accept as permanent the very words of the
Constitution as they are written on parchment or printed on paper.
‘The document itself forbids that idea. Article V' provides for chang-
ing the Constitution. Furthermore, the language of the Constitution
on many matters is so broad that the people and their government
may achieve almost any great ends of general welfare without
altering a line in the document,

It is not as a lawyers’ document, as you call it, Doctor, with every
£ crossed and every 4 dotted, that I regard our covenant, The bond
of our covenant is the principle of constitutional government. ‘That
principle is a permanent principle even though constitutions as
documents may be scrapped or burned, and the principle of tyranay,
however phrased, set up in its place, The principle of constitutional
government will always exist, we may assume, as an idea or ideal,
to be contrasted with the authoritarian principle of despotism.

Megs. SMyrr: I am eager to have this immortal principle of con-
stitutionalism succinetly staced!

Bearo: I will atempt to meet your challenge in this fashion.
Constitutionalism embraces four necessary elements: (1) the great
rules for governing ourselves shall be made by the process of pro-
posal, discussion, and popular decision at the polls; (2) the powers
of all officials shall be restrained by fundamental rights reserved to
the people; (3) all officials exercising power shall be chosen by the
voters, directly or indirectly; and (4) directly elected persons, having
Limited powers for a term of years, shall be automatically subjected
to review at elections held periodically.

The principle of constitutionalism, composed of these four essen-
tial elements, is in eternal contradiction to the principle of authori-
tarian, totalitarian, dictatorial government. The principle of des-
potic government denies that the people are fit to govern themselves.
1t affirms that they are to be governed by the person or clique who
can seize power by intrigue or open violence; that the people have
no rights the despot is bound to respect; that dictatorship is to be
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limited, if at all, only by such rules as the dictator may choose in
his whim to lay down.

There is more to constitutionalism than my brief definition indi-
cates, but it may serve as an essential point for our discussion of
the Republic. The principle of civilian supremacy which I have
stated is a kind of beacon to light our way.

Dr. Smyru: Under your definition of constitutionalism, however,
what becomes of the right of change by revolution? I am probably a
bit sensitive on that point, for leaders of secession in my state,
South Carolina, sometimes justified their action by appeals to the
right of revolution as well as to the rights of states under the Con-
stitution. It has always seemed to me that, even if the view of the
Constitution that Lincoln expounded is accepted for the sake of
argument, my ancestors were warranted in appealing to a right
older than the Constitution—a right above or beyond the Consti-
tution. The Declaration of Independence says something about
the lofty right of revolution, if I remember my history.

Bearn: You do remember your history; and, since you raise an
important point, Doctor, et us turn to that immortal Declaration
and look at it line by line. It does not assert a miscellaneous or
absolute right of revolution, without reference to reasons and ends.
And it does not assert the right of an individual or a group to make
a revolution for the mere purpose of seizing power and exercising
power at their pleasure, for the accomplishment of their designs.

The section, so much talked about and so Little read, runs:

We hold these truths to be sclf-evident: that all men are created
equal; that they are endowed by their Creator with certain unalienable
rights; that among these are life, liberty, and the pursuit of happiness.
That, to secure these rights, governments are instituted among men,
deriving their just powers from the consent of the governed; that,
whenever any form of government becomes destructive of these ends,
it is the right of the people to alter or to abolish it, and to institute a
new government, laying its foundation on such principles, and organiz-
ing its powers in such form, as to them shall seem most likely to effect
their safety and happiness. Prudence, indeed, will dictate, that gov-
ernments long established should not be changed for light and tran-
sient causes; and accordingly all experience hath shown that mankind
are more disposed to suffer while evils are sufferable, than to right
themselves by abolishing the forms to which they are accustomed.



18 The Republic

But when a long train of abuses and usurpations, pursuing invariably
the same object, evinces a design to reduce them under absolute
despotism, it is their right, it is their duty, to throw off such govern-
ment and to provide new guards for their future security.

The Declaration of Independence, you see, does not proclaim the
tight of a tyrant and his gang to alter or abolish one government
and institute another on the ground that they want power. It
declares that the purpose of government is to secure the rights of
life, liberty, and the pursuit of happiness for the people; that when
any government becomes destructive of these ends, the people have
the right to alter or abolish it and set up another,

But the new government is to carry out the purpose of govern-
ment so defined; it is to be subordinate to the people’s safety and
happiness. Prudence, the Declaration of Independence says, sug-
gests that a profound change in government, such as revolution,
should not be made for light and transient causes. Note the lan-
guage, ‘when a long train of abuses and usurpations’ reveals a deter-
mination to establish over the people an ‘absolute despotism,’ it is
their right and duty to overthrow such a governtment and provide
new guards for their security,

The Doctor suspects all talk about morals, and I share his suspi-
clons in some ways, but the Declaration of Independence rests at
bottom on moral grounds.

Dr. and Mgs. SmyTH, in amazement: Moral grounds!

Dr. Smyra: I was taught to think of it as resting on rights given
to us by nature and as directed to practical ends.

Bearp: Well, it repudiates sheer force as a right and an end in
itself, It was framed as a justification for the American Revolution
against a forcign government and had practical ends in view. It
approved revolution only as the last resort even against despotism
and affirmed more than the right to revolt. It declared that revolu-
tion must be associated with the true ends of government—the
moral objectives of life, liberty, and the pursuit of happiness.

Dr. Smyru: Yes, but isn’t there also something in this Declara-
tion of Independence about the right to Life, liberty, and property?

Bearp: No. You must be thinking about the French Declaration
of the Rights of Man. That was proclaimeg later—in 178g—thirteen
years after the American Declaration. The French Declaration
asserted that the rights of man are ‘liberty, property, sccurity, and
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resistance to oppression.” There was an immense difference in the
two Declarations—the differcnce between European and American
ideals at that time,

Gilbert Chinard, in his book on Thomas Jefferson who was
mainly responsible for the language of the American proclamation,
explains the difference. He says that the French philosophers were
too pessimistic to think that man could ever be happy; they could
only hope that man might be less unhappy. “The whole Christian
civilization,’ Chinard adds, ‘had been built on the idea that happiness
is neither desirable nor obtainable in this vale of tears, but as com-
pensation Christianity offered eternal life and bliss after death.’

Chinard goes on to say that he cannot conceive of anyone’s pro-
claiming the pursuit of happiness anywhere in the world in the
cighteenth century, except in the new world with its pioneering
spirit. Lafayette, after his experience in America, drafted a declara-
tion of rights for France in which he included the words /z recherche
du bonheur, the search for happiness, but his proposed declaration
was rejected and the idea found its way into none of the three official
Declarations of the French Revolution.

Mgs. Saerra: Then we were quite Greek, were we not? The
Greeks freely used the word happiness, or their equivalent for it.
The idea scemed to come naturally to them. Is that due to their
paganism? Were they just heathen?

Beano: The idea is as old as the Greeks, but the Greek philosophers
associated it with the good life for a few, whereas to eighteenth-
century Americans the idea of happiness represented a larger vision
—the good of the many. Anyway, the Declaration of Independence
made a bold departure from political tradition by omitting a men-
tion of property and by making life, liberty, and the pursuit of
happiness the great ends of government, Jefferson did not originate
the idea of government as a guardian of happiness, but he stood
for it. However, we are getting away from constirutionalism, I fear.

Dr. Smymu: Before you get back to your lawyers' document,
Beard, I want to know more about this right of revolution in the
Declaration. It seems to me that ever since Jefferson’s day appeals
have been made to it, and I think they are not to be so easily
dismissed. .

Bearp: True, Doctor, there has been a great amount of talk abour
the right of revolution, down to our own time. In fact, until near
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the close of the nineteenth century that right was openly proclaimed
time and time again. It is only since we have acquired an army of
witch-hunters, male and female, that it has become generally uncon-
stitutional and subversive, in fact unlawful, to espouse the right of
revolution in the United States. It makes Republicans angry to
remind them of it now, but their saint, Abraham Lincoln, declared
in his first inaugural address that:

. . . this country, with its institutions, belongs to the people who

inhabit it. Whenever they shall grow weary of the existing Goveran-

ment, they can exercise their constitutional right of amending it, or
their revolutionary right to dismember or overthrow it,

It is well that you called a halt for a further consideration of this
matter, Doctor and Mrs, Smyth. I should not have said that we
were getting far away from constitutionalism while we were dealing
with the right of revolution. Whether any person will be able to
bring it up in the future again in public—or in private either—will
depend on what is done with freedom of press and speech. I am
inclined to the opinion of Madison, the father of the Constitution,
when he said, in effect, that the right of revolution exists, but that
those who propose to exercise it should be prepared for the conse-
quences of failure.

Mags. SmyTH: There is physical nature to reckon with and human
nature, as well as right. Whether the right of revolution exists or
not, whether it is recognized or not, some people will get together,
talk about it, and plan revolution. You may insist that they have
no right to do this, but saying it will not prevent their doing it if
they are so minded.

Bearo; Very true, of course. Individuals and groups have done it
under every kind of government, in times of peace and in times
of war. Under despotic systems, the state police will pounce upon
revalutionaries as soon as news of their operations leaks out, or as
soon as suspects can be located. Under federal law, as it now stands,
Ioose talk about revolution is allowed; but, if men or women openly
call for the overthrow of government by revolution or join organiza-
tions formed for that purpose, they are likely to suffer fine and
imprisonment,

But let us not drift into the discussion pof revolution itself and
thus depart from the subject of tonight—the Constitution, the
civilian way of governing ourselves. The theme of revolution we
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shall take up again later, under the head of the right of free speech
and press.

Dr. SmyrH, not quite ready for that postponement: Then you
agree with the late Calvin Coolidge, that ‘we have had our revolu-
tion’ and don't propose to stand any more?

Bearo: No, I am saying that our system of government is consti-
tutional, in the sense in which I have defined that term. It presents
an eternal contradiction to despotic and irresponsible government,
such as Caesar’s or Napoleon's or Hitler’s,

Dr. SmyrH, thinking he had found an academic fixation in my
mind: Of course our system presents that contradiction. We all
know it. Why make it a point? There has never been any likeli-
hood of a dictatorship here. With all their faults the American
peaple have never been that kind of people, and they are not likely
to stand for a despotism after all their centuries of freedom. There
will be no excuse for such a coup d'état. We got through the
eighteenth-century revolution without despotism and through the
civil war also. We are not likely to become despotic now.

Bearo: Yes, we did get through the war against Britain without
producing a Caesar or a Cromwell or a Napoleon. But it was a
narrow squeak. Still the squeak gave distinction to the American
Revolution—setting it off from other great upheavals in history.
Leaders among the framers of the Constitution regarded the resort
to constitutional government instead of a military dictatorship as
their greatest triumph. In my opinion they were entitled to view
their achievement in that way.

Mgs. Smyra: That is something else that was nat in our history
books or research assignments at college. I recall that Washington
received dictatorial power during the war for independence and
that there was some talk of setting up a monarchy afterward, but it
is news to me that any Americans seriously thought of a wholesale
military dictatorship. Why haven't we heard more of it, if it was
a fact?

Beasp: I am unable to answer that Why. I stick to the fact. The
power vested in Washington as commander in chief of the Revo-
lutionary Army was given to him by the Continental Congress.
He did not seize it hintself, without civilian authorization. Twice,
in 16 and in 1777, Congress gave him almost plenary powers. At
the conclusion of the war, if he had become drunk with power, he
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might have refused to surrender his sword. He might have tried
to make himself a dictator in 2 time of peace.

But Washington was no Caesar or Cromwell at heart, ‘That is to
his everlasting credit. Though he had their actions as precedents,
he spurned their examples as foreign to hus spimit and his 1dea of
the trust vested 1n um; as alien to the-cause to which he had ded:-
cated his hfe and fortunes Nor am I laying too much stress on two
attempts made in the Virgima Legslature to create a dictator, the
first 1n 1776 and the second (which lacked only a few votes of
passing) mn 1781

What I am referring to is a movement—one neglected by Amen-
can historians—for a permapent military dictatorshup, or rather a
number of underground movements or demands looking 1 that
direction, which took form duning and after the war. These move-
ments differed from the proposals to set up a monarchy, which have
recerved more or less attention from historians. They were entirely
apart from the action of the Congress 1 twice conferring upon
Washington special powers. They represented a hang-over of his-
toric despotism, a penchant for the crude way of dealing with soctal
disturbances, a distrust of popular reason and discussion as means
of government.

But those underground movements have not been dealt with 1n
any systematic fashion in written hustories of that revolution. In
truth, lirtle study of them seems to have been made. It was during
my searches among the manuscripts and other papers of that period,
extending over many years, that I came across references to demands
or schemes for a thoroughgomg military dictatorship—that 1s for a
seizure of power and the msutution of a government resting on
the sword nstead of popular consent.

At first I paid scant attention to them, but eventually I had
collected so many notes on this subject that I became 1mpressed by
the number and variety of such demands or schemes. Then I began
more systematic researches into this matter. They are by no means
complete, but I am now convinced that many men assocrated with
the revolutionary cause expected, or wanted, the:civil discord which
attended and followed the Amenican war against Britan to end 1n
the establishment of a government dominated by military force.

Thas espousal of dictatorial methads by many Americans sets in
fuller light the final decision 1n favor of constitutionahism, continu-
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ing the constitutionalism displayed by General Washington during
the war. Ir gives a larger and truer background for appreciating the
way in which the will to exalt civilian power above military force
was ultimately asserted. It makes this eighteenth-century attempt
to institute government by plan, proposal, discussion, and popular
decision appear in its extraordinary historic significance, with all
the lessons for us implicit therein. But you may think that I am
lingering over dead history, as many of our fellow citizens do when
I remind them again and again of the founding fathers.

The Doctor and Mrs, Smyth, with more than amiability, I felt
sure, urged me to go on.

Bearn: Well, let me give you just a few illustrations of the kind
of despotic temper the fathers confronted. In 1782 Col. Lewis Nicola,
of Pennsylvania, a writer of military manuals, an officer in the
Revolutionary Army, sent a letter to General Washington in which
he said that he was no ardent admirer of the republican form of
government, and that ‘the war must have shown to all, but to
military men in particular, the weakness of republics.’ The Colonel
then proposed that territory be set aside for soldiers and governed
as military men might decide. To this letter Washington replied in
a tempest of scorn and wrath that must have struck the Colonel
speechless,

In the same year, 1782, General James M. Varnum, a Rhode
Island lawyer, and soldicr of the Revolution, wrote to Washington:

The citizens at large are totally destitute of that love of equality _
which is absolutely requisite to support a democratic Republic. . . -

Consequently, absolute monarchy or a military State, can alone rescue

them from the horrors of subjugation.

Another officer of the Revolutionary Army informed Washington
in 1787 that ‘some principal men’ of Massachusetts ‘begin to talk of
wishing one general Head to the Union, in the room of Congress.’

In fact, Washington's manuscripts in the Library of Congress
and elsewhere contain many letters from his associates and acquaint-
ances reporting or favoring movements for the erection of a gov-
ernment by arbitrary methods. Letters of this character were so
numerous that he becartie thoroughly alarmed. Despite his longing
for the peace of retirement to his plantation, he energetically sought
to avert a renewed civil war by a resort to constitutional methods—~
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the creation of a new Constitution dedicated to government by pro-
posal, discussion, and popular consent, If, as I believe, constitutional-
ism represents the highest type of government, then to Washington
must be accorded the highest honors in the history of revolutionary
leadership.

One more example, while we are on the theme of a possible dic-
tatorship in America. In 1788 a constitutional convention was assem-
bled in New York to reject or ratify the new Constitution proposed
for the United States. On the floor of that convention, Governor
George Clinton, one of the members, declared that in 1780-81 there

was a dangerous attempt to subvert our liberties by creating a supreme

dictator. There are many gentlemen present who know how strongly

1 opposed it. . . . We were surrounded with difficulties and danger.

The people when wearied with their distresses, will, in a moment of

frenzy, be guilty of the most imprudent and desperate measures.

Alexander Hamilton, a member of the same convention, replied
that he had known about ‘this mad project,” that he had opposed
it, and that it did not ripen into a ‘deliberate and extensive design.’

My more recent studies of the times which saw the formation of
the Constitution have given me a somewhat different view of the
movement for the Constitution. One of the interpretations now
generally held is that the Constitution was the outcome of a con-
flicr between radical or agrarian forces on the one side and the
forces of conservative or capitalistic reaction on the other, That
conflict was undoubtedly raging, and the advocates of the Consti-
tution were involved in it.

But ¥ am of the opinion that there were three parties to the
struggle. Besides the radicals and the conservatives there was an
influential group on the extreme right of the conservatives—a group
that was ripe and ready for a resort to the sword, especially after
Daniel Shays and his followers in Massachusetts had taken up arms
against the grinding creditors and the bigots who would yield noth-
ing. Had the movement for forming a new Constitution by peaceful
processes failed, there is no doubt in my mind that the men of the
sword would have made a desperate effort to set up a dictatorship
by arms. ‘They would have tried to induce Washington to head up
the struggle. But in vain, 1 believe.

Dr. SmyTi: Why do you feel certain?
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Bearo: Here arc the reasons. A careful examination of all Wash-
ington’s letters that are now available to students of history reveals
that he strongly deplored all proposals looking to such high-handed
actions. Judging by his letters, the dictatorial spirit in government
was not in him. The examples of Caesar and Cromwell carried no
appeal for him, He would have deemed an end in a military dic-
tatorship as a demonstration that the Revolution was a complete
failure, that all the labors and sacrifices of the war had been futile.
1 believe that the spirit reflected in his letters was genuine.

Megs. Smyra: But just suppose he had been willing to lead the
third party of extreme reaction; what then?

Bearo: I have more than my personal opinion to offer in reply.
‘On that very point we have the testimony of James Madison, who
knew Washington intimately, Madison took exception to the remark
of one Henry Coleman in an oration on the fftieth annjversary of
the Declaration of Independence that it was a tribute to the virtue
and valor of the Revolutionary army that the soldiers readily laid
down their arms ‘when they had the liberties of their Country
within their grasp.’ Madison said:

I cannot but regard [it] as at variance with reality. . . . Is it a fact

that they had the liberties of their country within their grasp; that

the troops then in command, even if led on by their illustrious chief,
and backed by the apostates from the revolutionary cause, could have
brought under the yoke the great body of their fellow Citizens, . . ?

In Madison’s judgment it was not a fact. He had evidently
thought of that contingency, terrible as it was, and he gave his
matured views as follows:

I have always believed that if General Washington had yielded to 2
vsurping ambition, he would have found an insuperable obstacle in
the incorruptibility of a sufficient portion of those under his command,
and that the exalted praise due to him and them was derived not from
a forbearance to effect a revolution within their power, but from a
love of liberty and of country which, there was abundant reason to
believe, no facility of success could have seduced. I am net less sure
that General Washington would have spurned a scepter if within his
grasp, than I am that it was out of his reach if he had secredy sighed
for it.

In short, Madison was convinced that the independent character
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of the overwhelming majority of the people was such as to make
necessary the resort to peaceful and popular processes when the
formation of the Constitution was attempted.

Dr. Smyri: In the light of this story, which is novel to me, are
you just as certain that, in another civil crisis as great or greater,
changes as momentous can be effected by constitutional processes?

Bearn: Of the future we cannot be certain. We can only speculate
and hope. It was party for this reason that your proposal to discuss
the present crisis interested me, It is for this reason especially that,
in my judgment, no other theme of national policy is so important
for us as constitutionalism—the civilian way of living together in
the Republic, the way of preserving our liberties and the decencies
of social intercourse against the frenzies of the despotic and violent
temper. How to preserve the idea of constitutional processes and
keep it anchored firmly in the minds and affections of succeeding
generations—that is the task of the present and future, a task of
civilization, supreme over all others.

We closed there, with that question to mull over before cur next
session.

But Doctor Smyth turned back at the door to say: By the way,
Beard, would it be taking advantage of your hospitality if we
brought with us next Friday a dyed-in-the-wool Jeffersonian Demo-
crat, William Robinson, who is coming to us for the weck-end?
We should appreciate it if you would let him sit in and chip in if
he is so inclined.

Bearo, gratefully: That would no doubt be to my advantage.

As a Jeffersonian Democrat, doubtless your friend, Mr. Robinson,
will want to lay emphasis on democracy and rights rather than on
constitutionalism. If so, I shall have no objection to it. We shall
examine the relations of the one to the other.

Dr. SmytH, waving his hand: Your remark suggests something
that I had already begun to turn over in my mind.

1
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Democracy and Rights
under the Constitution

HE Smyths arrived for the third Friday night, accompanied by

their week-end guest, the Jeffersonian Democrat, William
Robinson, who appeared to accept at once their peculiar way of
entertaining him. He had neither the face of silence nor was he
speechless. Indeed he proved to be a lively fourth member of our
fireside seminar.

Dr. Smyra, opening the discussion: After we got home the last
time, Sue and I, over our glasses of sherry, warked ourselves into
confusion again and into some heat over three words or phrases
which had been used here. One was democracy. Another was rights.
The third was constitutionalism. Perhaps we don’t understand.
Doesn’t democracy include and cover both rights and constitutional-
ism? Or couldn't you define democracy in a way to embrace rights
and constitutionalism? We do not want to trail off into a side path.
To us this is sticking to the main line. So will you tell us just what
is meant by demacracy and rights, if they are two separate things,
instead of inseparable?

When I replied that there is no main line in the subject of human
government, their backs stiffened as if in resistance.

Bearn: Everybody who talks or writes about it makes his owe .
line. The more he knows and thinks the more certain he is to make
his own line.

Then, to meet their question squarely—What is democracy?—I
went to my files and brqught out an armful of folders bulging with
notes headed: History and meaning of the word Democracy, from
its origins in the English language to the year 1942.

77
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Mzs. Smyra: This reminds me of the way my professor, Lucy
Salmon, at Vassar, used to treat our questions at college. No matter
how simple a question was, she always had a ton of notes available
and proceeded to make it complicated.

Brar, joining in the laughter: Yet Lucy Salmon was sagacious
as well as learned! T knew her well and respected her immensely as
a first-rate thinker and a hard worker in the field of history, You
asked me about democracy. You say you want to know what it
means, Shall I try to answer you merely by guessing, by expressing
an offhand opinion growing out of my own emotions or derived
from reading the last edition of a newspaper, or from listening to
the atest blast over the radio? Even the best of dictionaries, I have
found by experience, are unsatisfactory for the meaning of the
leading words used in the humanities. I know only one way to
attempt to answer. That is to search for the origin of the word
and explore its usage by persons of some intelligence up to our
time.

Furthermore, I regard the minute exploration of the meanings of
the primary words we use in discussing public affairs as an intellec-
tual operation absolutely necessary to any fruidful and effective
consideration of vital issues in our Republic. If there is not exact-
ness in our terms, we talk past one another and up in the air, not
on our subject.

The study of the history of ideas and their enclosing words as
used in history is one of the most neglected types of inquiry in the
United States. . . .

Mgs. Smyrh: Oh, yes, I heard that you had once written a whole
book on one idea—the idea of national interest in the United States.

Bearo: Was it really a waste of time on my part? Don’t most
Americans think that anyone who talks ought to know what he is
talking about? Isn't that maxim a part of our folklore? Take
democracy, liberty, freedoms, and all the ather words that roll out
in speeches, writings, and radio broadcasts. How few people who
use them have ever spent a single hour studying their meanings,
even in dictionaries! If we don’t know what we are talking with,
how can we know what we are talking abowz?

Dr, Smyrh, grinning: Shoot. We are i for that and ready. In
truth, that is why we are here—to get more than a hunch or a
grouch or an opinion or a snap phrase on such an idea as democracy.
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Mgs. Smyrr: We really means me too. And you need not try to
make your answer painless.

Mz. Romvson: Like painless dentistry. Unless you can take the
word of a Jeffersonian Democrat instead of many words from the
mountain of notes in those files,

Bearo: Well, I shall not read them all to you, but just give you
what I can as a clue to the problem of defining democracy. It is a
problem, after all. We shall express mere prejudices if we go at
the definition blindly.

Mz, Rormson, almost shouting: Honestly now, Professor, have
you worked up all those documents just hunting for that word?

Beano, in turn emphatic: Yes, I have! How can we know what
democracy has meant and means unless we explore the use of the
term in our history? It is true, of course, that I have doubtless missed
some important definitions of the word.

At any rate, here is what my research has discovered, in summary.
The word democracy had come into the English language by the
opening years of the sixteenth century, borrowed from a union of
two Greek roots relative to people and authority or government.
As it was early used by persons who wrote English it meant to them
the kind of government which existed in Athens and other city
states of antiquity; that is, direct government by enfranchised
citizens, talking and voting in open-air meetings. At the outset
the word democracy had no good or evil flavor in English usage.

But when the English started on the course of fierce quarreling
that ended in the Cromwellian revolution of the seventeenth cen-
tury, the word democracy took on the tone of the social war. Con-
servatives then employed it to signify government by the rabble,
as they called the people at large. For them that was the worst pos-
sible form of government they could imagine—sheer disorder lead-
ing to the destruction of law, peace, and property. On the other
hand, the radicals in the revolutionary upheaval took the side of the
people at large and often went so far as to idealize the masses that
conservatives called the rabble. Among the English radicals who
adopted the word democracy there was a leveling tendency that ran
in the direction of communism.

Dr. Smyri: And the réadicals were called Levelers, were they not?

Besro: Some were. From England, in that revolutionary seven-
teenth century, the idea and the ward democracy were brought
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across the sea to our new world. For some of the English colonists
in America it was a fighting word. Those dauntless radicals, follow-
ers of Roger Williams and Anne Hutchinson, at Rhode Island and
Providence, called the system of government which they erected
there, off in the wilderness, a democratie, But to the elders who had
evicted them from Massachusetts and for the majority of writers,
preachers, and ladies in all parts of America then, democracy was
a fearful and hateful word and idea. In general it remained such
until long after the American Revolution,

Our Revolution, like the earlier one in England, shook society
from top to bottom. Tory preachers and writers on the eve of our
Revolution warned the Whigs and patriots against the perils of
democracy in their course, Democracy still carried such a dangerous
or dubious flavor that it was not used at all in the Declaration of
Independence or in any of the great state papers of the Revolution
or in any of the first state constitutions. It did not appear in the
Constitution of the United States.

During and after the Revolution more and more people took a
lively part in political discussions, Free-lance writers, such as Tom
Paine, the evangelist of the Revolution, and Mercy Warren, critical
historian of the Revolution—note that the women were doing it
too—joined preachers, lawyers, planters, and merchants in debates
on government and social affairs. Here and there some became bold
enough to call themselves democrats and face the music.

But a majority of the men who used the word in the convention
that framed the Constitution continued to view democracy as some-
thing rather to be dreaded than encouraged. Until well into the
nineteenth century, the word was repeatedly used by conservatives
to smear opponents of all kinds, whatever the grounds of the differ-
ences in opinion.

Thomas Jefferson, unless my eyes failed me, never used the word
in any of his public papers or publicly called himself 2 democrat.

Mr. Robinson definitely raised his eyebrows at that, but he
delayed cross-questioning me.

Bearo: Neither did James Madison, and, still more surprising,
neither did Andrew Jackson,

Mes. Smyra: But Jefferson was a great lester writer. Did he write
something about democracy in his letters?

Bearo: In his letters, Jefferson did occasionally use the word.
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When he did, as a rule he applied it to direct government by voters
in a small community only—as in the New England town meeting,
so different from the Virginia system. On one occasion at least he
made democracy identical with a republic,

While plain peaple were steadily adopting the name of democrats
for themselves, politicians slowly fell into line. Clubs and local
party groups began te take form in several states and style them-
selves democratic or democratic-republican. But Jefferson stuck to
the name Republican for the party which finally lifted him to power.
State and local organizations of that party took the name republican
or democratic according to the degree of their radicalism or the
nature of their sentiments,

As time passed, the word democratic seemed to gain on the word
republican zs the proper term for the party. But the party was still
called by one or the other name or both hyphenated—the Demo-
cratic-Republican party. It was not, by any united action, called the
Democratic party, for a long time. There was, indeed, no body
empowered to givethe party an official name until after the rise of
the national convention in Jackson’s day. And as late as 1840 the
party of Jefferson and Jackson, in the resolutions of its convention,
referred to ‘the Democratic faith’ and to ‘their Republican fellow-
citizens." Not until 1844 did the Jefferson-Jackson party definitely
and finally cut loose from the word Republican and call itself,
by solemn resolution, in convention assembled, ‘the American
Democracy.’

Mzr. Roemson: Now you're telling us something! Now 1 see
why you really felt it necessary to trace the use of that word in the
historical records. I had not dreamed that it had such a bad odor in
Jefferson’s time, and that it was not more generally used to describe
our system of government and our society at the time, Will you
pardon me for asking a question at this moment? Was it actually
the Demoacratic party that put the word democracy over on the
country—making it first a party word and then a national word?
Our great President, Woodrow Wilson, spoke of the war against
Germany in 1917 as 2 war for democracy. Had he nothing more
than a party sanction for calling America a democracy?

Bearo: Your questioft is pertinent, certainly, Mr. Robinson. If
you will hold it for a few minutes, we shall go into that. Just a lide
more histary first to make that matter clearer.
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After the Jefferson-Jackson Republicans took the title ‘the Amer-
ican Democracy’ in 1844, that phrase, to the public, simply meant the
Democratic party. It is true that many writers by that time spoke
of the United States as a demoacracy, but that description was not
universally accepted. Since the Democratic party had adopted the
term for party purposes, its opponents could not very well call
themseives democrats without becoming identified with the Demo-
cratic party.

Lincoln’s party revived Jefferson's old title and called itself Re-
publican. Though Lincoln himself occasionally used the word
democracy and often expressed his faith in government of the
people, the word does not appear in his great pronouncements,
such as his First Inaugural or the Gettysburg Address. The word
democracy was not for him the primary symbol that summed up
the letter and spirit of the American system.

Nor did the Democratic party change that situation by its pres-
sure on the Government, From the first election of Lincoln in 1860
to the election of Wilson in 1912, the Democratic party played a
subordinate role in national politics. It carried only two presidential
elections in all those years, in 1884 and 1892, with Cleveland as
its leader.

If the indices to periodical literature are any basis of judgment,
there was little general interest in democracy as the dominant char-
acteristic, name, or symbol of American political and social faith
between 1860 and 1917, Republican presidents still shrank from using
the term in this broad sense. When James Bryce published his great
treatise on the United States, in 1888, he entitled it The American
Commonwealth. He did not use the title American Democracy, as
Tocqueville, the French writer on America, had done fifty years
before. Theodore Roosevelt, in his inaugural address of 1905, spoke
of our ‘democratic republic,’ but the insertion of ‘democratic’ was
exceptional for a President of the United States.

Mz. Rorinson, in a tone of exultation: And so we come to my
party’s leader, President Wilson, now!

Bearo: Nothing like official sanction was given to the idea that
the United States is first and foremost a democracy until Woodrow
Wilson, in making the war against the Central Powers a war for
democracy, gave the stamp of wide popularity to the idea that the
United States is, first and foremost, a democracy. In the circum-
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stances, even Republicans could scarcely repudiate it without acquir-
ing a subversive tingc.

Here endeth my historical review with this summary: Finally, by
a long process, the idea of democracy, which had been spurned, if
not despised, in the early days of our nation, by a majority of the
people as well as by practically all high-born and conservative citi-
zens, became generally, though not universally, recognized as the
definition for the American way of life and our political system.

Mgs, SmyT: It's a strange and instructive story.

Dr. Smyr, in 2 philosophic mood: Well, it means that Ameri-
cans have been borne along by an irresistible current to a goal they
never set for themselves or for our nation.

Mas. Smyra: All stories involve an ending, and the end of this
story seems to be that there is nothing in our law or fixed tradition
that commands us to call our country a democracy. In the course
of events it has merely become popular to speak of the republic
of the United States as a democracy. Am 1 warranted in seeing that
end to the tale?

Bearb: But the word republic is not in the Constitution, cither,
Mrs, Smyth. In 1776 that word also had a bad odor. It does not
appear in any of the first state constitutions, The federal Consti-
tution does guarantee to each state a republican form of government,
but what was meant by the term is nowhere explained in the Con-
stitution. It early became a custom to refer to the United States as
a Republic in some diplomatic and official papers, but the official
title or style of our country is still The United States of America.

Speaking strictly, no law of the land officially declares us to be
either 2 democracy or a republic. For a long time after the adoption
of the Constitution, the word republic or republican was generally
preferred in characterizing our system of government. Many con-
servatives still insist that it is only a republic, not a democracy.
Democrats insist that it is a democracy, or a democratic republic.
But there is no official warrant for either usage.

Mas. Smyrr: Well, [ am surprised to hear that all Americans did
not think of their country from the beginning of independence as
a republic! You chose The Republic, as a center of gravity for our
study course, as I remember, around which to keep our discussion
revolving, in order to maintain a certain unity in it. Now you say
that Americans have never officially entitled our system a Republic,
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that the word was not in the first state constitutions, and that the
Consntution did not set up a republic.

Bearn: But I told you at our first session that the Constitution 15
a prophecy for the ages. The framers of the Constitution were, with
perhaps two or three exceptions, all republicans in principle. The
authors of The Federalist acknowledged that the axioms of re-
publicanism were the accepted postulates of the Constitution, But
if the framers of the Constitution had openly declared that “We,
the people, ordain and establish this Constitution for the Republic
of the United States,’ they would have frightened the advocates
of states’ rights with the specter of consohdation. By forming a
stronger union, they forecast the consolidation to come and made
1t possible 1n the long course of time for the people to think of their
country, one and indivisible, as a republic. Sull there is nothing
official about 1t. Some call 1t a democracy and others a republic. But
the supreme law of the land does not estabhsh either title as official.

Mg. Roemson: That seems decidedly discouraging, unless my
party can write the tidle of the party into the Constitution. If this
is not done, somebody may come along and call our system a
Socialist or Soviet Republic or 2 Communist Democracy, and there
is apparently nothing in the supreme law to hinder them.

Bearp: But a name is not everything, Whle the intellectual and
moral commtment of the people to the idea of democracy has
progressed from repugnance or scant recognition to general accept-
ance, the actual law of the land has been moving in the democratic
direction too. All presidential electors are now chosen, formally
at least, by the voters of the several states instead of by the state
legslatures, as the federal Consutution permits. Moreover, United
States Senators, long elected by the state legislatures, are elected now
by popular vote. There are other illustrations, For example, the
Fourteenth and Fifteenth Amendments contemplate, though they
do not force, the establishment of umversal manhood suffrage. The
Nineteenth Amendment declares that no citizen shall be denied the
nght to vote on account of sex, though it does not guarantee that
every woman shall have the right to vote.

Dr. Smyri: Now we're getting to the constitutional aspect of
democracy and rights, I see.

Bearp: As far as all important elections are concerned, the Four-
teenth Amendment provides that if a state deprives adult male
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citizens of the right to vote, its representation in Congress shall be
proportionatcly reduced. For practical or other purposes, however,
the provision is a dead letter. States, North and South, actually
deprive citizens, male and female, of the right to vote, by poll taxes,
educational tests, and other devices. But Congress does not reduce
their representation proportionately,

Mzs. SmyTH: So we are not out of the woods yet with respect to
democracy and constitutionalism. 1 thought that the Constitution is
the law of the land and that Congress and citizens are bound to
abey it.

Bearo: They are bound theoretically. But as a matter of fact they
sometimes ignore some of its provisions.

De. Smyra: I wonder if I could define democracy now, after this
discussion ?

He made several efforts and then tossed the ball back to me.

Bearn: How's this? As democracy has been conceived in the
United States, it embraces certain elements,

First: People, not a legalized monarch or class, are the source of
all political power. This does not necessarily mean all the people,
but it has to mean a large proportion of them. How large a pro-
portion is and perhaps always will be a matter of dispute. The
voters directly choose the principal agents of government and,
through their agents, indirectly, all other persons who have political
power over life and property.

Second: Through agents chosen by the voters, all laws are made.

Third: At fixed periods all the chief agents of government, at
least legislative and executive agents, must either retire or, if they
seek continuance in power, must submit themselves and their
actions to a popular review at the polls.

Fourth: In this process all voters are equal; that is, each one,
withour regard to intellectual, moral, or economic qualifications, has
one vote and no more; and in elections, as a rule, the candidate who
receives the highest number of votes, whether a majority or 2
plurality, is placed in office. All in all, democracy logically signifies
equality in voting powsr, equality in the right to seck and hold
office, and majority or plurality rule in elections,

This is a definition of democracy—that is political democracy—
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in the United States. How fully and faithfully it'is applied is a
point outside the definition.

To this theory and its practice, however partial the practice may
be, the people of the United States are now committed. Our system
of theory and of practice stands in clear contradiction to all forms
of fixed-class government, government by hereditary privilege, and
tyrannical or dictatorial government. While there is a technical
distinction between a tyranny and a dictatorship, the two have come
to mean about the same thing in English. A tyrant or a dictator is
the person who has seized political power by intrigue or force, who
holds and exercises it absolutely at his own will or whim as long as
he is physically or morally able, who is subject to no controls or
restraints save fear, and who can be ousted only by revolution.

Dr. SmyTr: Is there a sharp distinction between constitutionalism
as you defined it at our second session and democracy as you are
defining that tonight? If the voters, directly or through their ageats,
can, by a majority or plurality, decide on the form of government
they wish, and, if they can make laws at will, can they not vote
themselves a tyrant or a dictator and destroy all rights of persons
and property at their pleasure?

Mas. Smyra: Including life, liberty, and the pursuit of happiness?

Dr Smyra: If my memory serves me, the first Napoleon was
elected Emperor of the French by an overwhelming majority, and
the third Napoleon was also elected by a huge majority. I do not
see, in your mechanical democracy—one man, one vote; one woman,
one vote; and majority rule—any guarantee whatever against tyran-
nical government, against the election of a demagogue or gang of
demagogues who would end every human right in the country,
especially all the rights of minorities, My father, who was a good old
Cleveland Democrat, was always saying that a crowd could be as
brutal as an individual tyrant, perhaps more brutal, and that he did
not propose to prostrate himself before any majority if it trampled
upon his rights.

Bearo: You are right, Doctor. Democracy, following the majority
principle, does not guarantee the perpetuity of constitutional govern-
ment, You have yourself answered the question you put at the very
beginning of our session. I did not identify democracy with consti-
tutional government. I did not make them one and the same thing.
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Constitutiona] government necessarily implies a degree of demac-
racy. But democracy, as majority or plurality rule, does not neces-
sarily assure the supremacy of constitutional, that is civilian and
limited, government under which provisions are made for the main-
tenance of human rights.

Under our system these human rights are defined and written
down in the Constitution itself. They are thus put beyond the reach
of ordinary majorities and pluralities; so that the voters cannot, as
you suggested a moment ago they might, at ordinary elections vote
themselves a tyrant and destroy all rights of person and property
at their pleasure, If they were so moved, they could do this only by
marshaling the extraordinary majority required to amend the Con-
stitution.

Your father, Doctor, spoke not only like a Cleveland Democrat
but also like a good old Jeffersonian Republican. Referring to the
Virginia Legislature under the first state constitution, Jefferson
exclaimed:

All the powers of government, legislative, executive, and judiciary,
result to the legislative body. The concentrating these in the same
hands is precisely the definition of despatic government. It will be no
alleviation that these powers will be exercised by a plurality of hands,
and not by a single one. One hundred and seventy-three despots
would surely be as oppressive as one. Let those who doubt it turn
their eyes on the republic of Venice. As little will it avail us that they
are chosen by ourselves. An elective despotism was not the government
we fought for, but one which should not only be founded on free prin-
ciples, but in which the powers of government should be so divided
and balanced among several bodies of magistracy, as that no one
could transcend their legal limits, without being effectually checked
and restrained by the others.

On this fundamental at least, I commented, Jefferson agreed
with the stoutest Federalist.

Now, with what has just been said in mind, let us look again at
constitutionalism. In my definition of it the other night I included
the proposition that the powers of all officials are restrained by
fundamental rights reserved to the people. Government is power,

But an essential to consgitutional government is restraint on power,
even the power of democracy. This restraint is ezpressed in constitu-
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tional provisions that can only be amended by extraordinary majori-
ties; and it is also expressed in the organization of the government
itself.

In our system the matured will of an undoubted and persistent
majority large enough to amend the Constitution will prevail in the
long run, unless checked by revolutionary resistance. According to
this principle, the voters could vote themselves a despotism and
perhaps force the acquiescence of the minority. This might be
democracy under the mechanical theory, but it would certainly be a
repudiation of constitutional government, and dangerous to indi-
vidual rights, even if not utterly destructive. Most of what 1 have
been saying bears on that distinction. Unquestionably we must link,
in our thinking, constitutionalism with jts guarantees of individual
rights and democracy. But they are not synonymous. Indeed, they
may be at war with each other.

Mgs. Smyru: This is where the issue of rights enters, I take it.
You mean, 1 suppose, by restraints on governing officials, protection
for our human rights. The Doctor and I were talking about them
before we came here tonight. The suffragists always referred to
woman’s rights as natural rights and then often harked back to
Tom Paine’s Rights of Man. 1 have never examined that theory
of natural rights. T have rather taken it for granted. And it never
occurred to me that we might ever be facing the prospect of what
Jefferson, you say, called an elective despotism. Still I do realize
that there is much clamor even today about safeguarding rights,
and it seems that I ought to be clear about them.

Beaxo: It is true, Mrs. Smyth, that efforts have been made to give
force to rights by calling them natural, That was an eighteenth-cen-
tury custom. The clergy and menarchs claimed special rights as
divine rights. The revolutionists resorted to nature. But let us go at
this word analytically. The word natural does not mean that the
forces of nature are all arrayed on the side of human rights. Natural,
as so used, merely means, in effect, moral. A natural right is an
asserted moral right, claimed by anybody who chooses to assert or
claim. If enough people join in upholding the assertion or claim,
such as the right to vote, for example—a thing nature did not pro-
vide—then that right has force and becomes a right respected by
government and society.

In reality, no one possesses any real right or rights that he or she,
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in conjunction with others, cannot enforce against the community
or government. All human rights rest on the moral standards of
the community and the nation—on habits, sentiments, and practices
favorable to the expression and enjoyment of such rights. But as
such habits, sentiments, and practices change, concepts of natural
rights also change.

D=, Smyra: Humph! Then your political science is just a moral
code. If so, we are sunk.

Bearp: It is not just a moral code or merely a moral code. There
are many rules or principles in political science that are derived
from hard human experience. They enable us to predict some results
fairly well. Otherwise all government and administration would
break down into chaos. Political science involves human beings, and
human beings are moral beings. Note that I do not say righteous
beings. If for decency, progress, order, and liberty in the community
and the nation, we cannot rely upon the character, sentiments, alle-
giances, and moral habits of the people, upon what, in heaven’s
name, can we rely?

A long silence followed in the seminar, The fire crackled on the
hearth. The clock ticked on the antle. The Great Dane got up
from his warm rug, stretched his legs, and walked out into the hall.

Mz, Rosivsox: It’s an awful thought to be deprived of Nature’s
sanction! But some communities or nations seem to have more
political morality, as you call it, more capacity for self-government,
for constitutional government, for self-restraint in the interest of:
general liberty, than other nations and communiries. That is obvious,
May not others develop that capacity? What I should like to know
is bow you account for the differences. And if a community or a
nation is going down hill in political morality, what can be done
about it, if anything? If workable answers cannot be found as to
guarantees for human rights, are we not the sports of blind fate?

Megs, Smym: I don't believe that Mr. Beard’s view or his political
science is so decply disheartening, In practical life we do not surren-
der to blind fate, Certainly rational people do not. They carry on.
When our own little Johnny was desperately sick and the Doctor
almost despaired of his fife, we kept on fighting for it—fighting
against fate with everything helpful that we could think of, and
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we kept on until he pulled through. There are many things that
look like fate about which we seem helpless, which we feel we must
endure, if we can, with all the courage we can summon. The Doctor
often snorts about everything being fated and mechanistic. Yet he
gets up every morning, early, and drives ahead at problems as if he
could do something to solve them; and believe me, he does accom-
plish marvels.

Bearo: I am glad I have your support, Mrs, Smyth, for political
morality. I know that the Doctor, one of the hardest-working and
most moral men in this community, does not Iike to depend on
morals for much of anything. I have heard him say that he suspects
anybody who makes any public professions of virtue; that actions
speak louder than words. I am chary about getting moral with him,
but I have to stand by what I believe: namely, that rights rest at
bottom on morals rather than on anything physical nature guar-
antees us.

The questions raised by Mr. Robinson about nations differing
among themselves, and about improving the political morality of
a nation that is decaying, call for answers which run deeply into
the very character of all human history. T have no neat remedy to
offer as a cure for degeneration, We ought to consider both ques-
tions, however. Let us come back to them later in our series of dis-
cussions, after we have covered some more concrete issues of gov-
ernment and rights,

A professor, you understand, even if unfrocked, simply has to
be a bit systematic. Before 1 tackle the secret of the universe, which
these questions have raised, I suggest that we go on searching for
the essentials of constitutional government, of the civilian way in
liberty and government.

If you survive this session, we shall examine next time examples
in constitutional government set by three of our great Presidents—
Washington, Jefferson, and Lincoln, 1 have said that the Constitu-
tion is a living instrument, a body of practices. You both complained
that you hear so many abstractions over the radio, and certainly
there is a tendency among speakers and writers to treat the Consti-
tution as an abstraction, often to cover their own interests. It is for
the purpose of giving a stronger basis of realism to our discussions
that I intend to break our commentaries an the words of the Pre-
amble and the provisions of the Constitution, by introducing these
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three great personalities and considering the ways in which they
exemplified the terms of the written document.

Mgs. SsayTH, as she drew on her coat: How different they were in
experience, views, and times| We'll be back next Friday night, you
can be sure,
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Washington and Jefferson
Exemplify Constitutionalism

HEN my interlocutors arrived, beaming, for our fourth
session, I greeted them with the comment: You seem to
be in high spirits tonight.

Dr. Smyru: Indeed we are] We have brought a Chinese puzzle,
and we expect a good time watching you struggle with it. Here it is.
How can you unite a planter-aristocrat, a slave-owning demo-
crat, and a rail-splitting frontiersman—that is, Washington, Jeffer-
son, and Lincoln—in a single picture of constitutionalism?

A long time ago I read a story about Washington that seemed
to display in a flash his haughty attitude even toward his own asso-
ciates, his lack of sympathy with plain people, As I recall the tale,
Alexander Hamilton once declared that the closest of Washington’s
friends found him so reserved, so like an aristacrat, that none dared
to address him in familiar terms. But a friend of Hamilton offered
to bet that he was not afraid to slap the General on the back at his
next public reception. The bet was taken, A few days later, when
Washington was at a social gathering, Hamilton's friend went up
to General Washington, shook his hand, and slapped him on the
back, at the same time speaking to him as te 2 boon companion.
Washington, amazed, retreated a few inches, drew up his shoulders,
and froze the man in his tracks untl he got strength enough to
slink away in. positive fright. There may be nothing in the yarn
but that was a general feeling about Washington, was it not?

Bearo: The story seems to be true. At least its main features have
been confirmed. The brash man who made the bet with Hamilton
was Gouverneur Morris, a friend of Washington as well as of
Hamilron, a distinguished gentleman himself, Certainly Washing-

2
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ton was o democrat. His temper was aristocratic. The very word,
democrat, sccmed to represent in his mind the sum of political
villainies.

And Martha, who stood beside him at his public receptions, was
far from being a democrat. The two might have stood on a rather
high platform to receive the public at official receptions if watchful
radicals had not started a fierce debate on the propriety of such
ceremonials, insisting that Washington and the First Lady must
stand on a level with their fellows. A story about Martha’s aristo-
cratic feeling runs to the effect that one day, when she noticed a
spot on the wall above a couch on which Nelly Custis, her nicce,
had been sitting with a caller, she exclaimed, None but a filthy
democrat would mark a place with his good-for-nothing head in that
manner.

My friends, especially the Cleveland Democrat, Dr. Smyth, were
surprised at Mrs. Washington's strong language about democrats,
even though it seemed to match her husband’s views on the subject.

Dr. Smyrn: Furthermore, I have recently read some writings on
Washington which argue that he was a much overrated military
man, and that as President he was almost wax in Hamilton’s hands.
If so, are we not in danger of attaching too much significance to
him as an exemplar of constitutional principles? Am I not right
in thinking that Jefferson regarded Hamilton and his squadron of
friends as masters of policies and measures during Washington's
administration’?

Bearo: There is some relevance to our theme tonight in what
you say. Not much, but some. It is true that we have contradictory
judgments on Washington as a military man. I am not competent
to pass upon them. One thing is certain, however. It is a fact beyond
dispute that, whatever his faults, with unbreakable tenacity he clung
to the task of fighting the war of the revolution for seven long,
grueling years, through thick and thin, to the victorious end. That
was a display of character, and the conduct of constitutional gov-
ernment calls for character.

As to his administrative policies, Washington was undoubtedly
deeply influenced by Hamilton. Jefferson, who had opportunities
ta form his own opinion on this matter, believed that Hamilton was
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the dominant figure in matters of policies and actions. Yet I am con-
vinced that Washington spoke truly when he said that he gave duc
consideration to the issues before him and rendered an independent
judgment on them.

Washington’s knowledge of constitutional law, political theories,
and economics was, to put it mildly, decidedly limited. For the sake
of the argument, let us assume that criticisms you have cited are
valid and see how they stand up as we go along. Let us begin with
your contention that Washington as an aristocrat had no sympathy
with plain people, especially Jeffersonian democrats, Agreed?
[Heads were nodded in assent.]

You say that Washington was an aristocrat. The word is vague
but, however interpreted, what bas the charge to do with constitu-
tional government? Many features of limitation on power now
associated with constitutional government were brought into being
by persons you would call aristocrats. Magna Carta was forced on
King John by members of the English aristocracy—by the barons
and highest dignitaries of England. The people, as we use the
term, had nothing to do with wresting Magna Carta from the King.
Parliamentary government, freedom of press and speech, a high
degree of religious toleration, the writ of habeas corpus—many lead-
ing doctrines incorporated in our American Constitution and Bill
of Rights—were developed in England by members of the upper
classes and forced on Crown and Church. There was nothing demo-
cratic about those rights in their origins and early applications,
although in time they came to be applied generally to masses of
people, even to people who could not vote,

Glances of astonishment came from our fireside assembly, scem-
ing to ask: Where do Americans come into the making of con-
stitutional history?

Bearp: Americans made many contributions of their own, in
building their institutions on English experience, and they took
special precautions in assuring civilian supremacy in government,
Washington's deeds and public utterances exemplified the American
doctrine of this supremacy. Consider his performances entirely apart
from his so-called aristocratic sympathies. He did not sell out a
nation in the bud. Twice Congress granted him dictatorial powers
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during the war. Twice he returned those powers unsullied. Again
and again, during the war, while he was commander in chief, when
officers and privates seemed on the point of mutiny or rebellion
against the Congress, Washington was loyal to that body, despite
all its faults, and they were many. His firm resistance to every pro-
posal for the seizure of power showed his unfailing devotion to
copstitutional methods, even in a revolutionary war.

And when victory in arms came, Washington went before the
Congress sitting at Annapolis, surrendered to it the great powers
that had been entrusted to him, and retired to his plantation as a
private citizen once more.

Would you like to hear what he said in his address to the Con-
gress on that memorable occasion? Here are a few of his words:

I now have the honor of presenting myself . . . to surrender into
their hands the trust committed to me, and to claim the indulgence
of retiring from the service of my country . . .. I resign with satis-
faction the appointment I accepted with difidence. . . . Having fin-
ished the work assigned to me, I retire from the great theater of
action, . . . I here offer my commission and take my leave of all the
employments of public life.

Thereupon the General walked to the chairman and delivered his
commission to the president of the Congress. If he was an aristocrat,
he displayed by this action the supreme qualities indispensable to
constitutional government. After he had listened to the speech
expressing the appreciation of the Congress for his services, he left
the hall in silence and rode away to his home at Mount Vernon. If
there is a more striking or important event than this in all the toil-
some struggle of humanity for civil government, for self-govern-
ment, I do not know where to find it. It illustrates constitutional
government in its most significant and dramatic form.

Mgs. SmytH: That is really stunning! I mean moving.

Bearn: Moreover, amid the angry disputes that almost tore the
young republic to shreds between his retirement from the Army
and his election as first President of the United States, Washington
steered his course in a constitutional line, As I have said, he spurned
every suggestion that he become king or dictator of the new nation,
and he urged the settlemgnt of the nation-wide dispute over forms
of government by plan, or proposal, discussion, and popular adoption.

Giving up the comparative ease of private life again, he accepted
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membership in the convention that drafted the Constitution, pre-
sided over its deliberations, and spent trying months in Philadel-
phia during the summer of 1787, laboring to prevent the dissolution
of the convention in a conflict of interests and words. Passions ran
high among the members. He acted as a moderating influence, seek-
ing a resolution of the difficulties in a constitutional government.
He seldom spoke from the floor. When he did, it was in an effort
to draw the delegates together for some agreement—nat to intensify
their disagreements. At the end, he was dissatisfied with some fea-
tures of the Constitution as finally drawn, but he signed it and
aided in the campaign for ratification.

In two sentences in a letter written to a friend in the autumn of
1787, Washington revealed his own spirit, and the spirit of con-
stitutional government:

The Constitution that is submitted is not free from imperfections—
but there are as few radical defects in it as could well be expected,
considering the heterogeneous mass of which the Convention was com-
posed, and the diversity of interests that are to be attended to. As
Constitutional door is opened for future amendments and alterations,
I think it would be wise in the People to accept what is offered to them,
Dr. Smyra: I must admit thar Washington was not too aristo-

cratic in a political sense to go back to farming and private life
after he had helped to draft the Constiturion. I suppose there are
two kinds of aristocrats: one that assumes the right to govern with-
out the consent of the people; the other that assumes the privilege
of an exclusive private life. I begin to get the meaning of your
tenacious plea for us to cling firmly to the governing principle when
we are discussing government.

Bearp: Good, Doctor! Then we can proceed faster. Remember
that for eight years, as President of the United States, Washington
strove to apply constitutional methods to all the problems that arose;
to ground the Constitution in strong interests and loyalties. He tried
to mediate between the hot disputants, Hamilton and Jefferson. With
all the patience he could summon, he listened to their separate
appeals and complaints and urged adjustments in their controver-
sies. He combined strength and determination with the power t
proceed in moderation when passions agein seemed to threaten the
future of the Union.

Dr. Smyta: He wasn't moderate in the Whiskey Rebellion,
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Bearo: No, Doctor. Finally Washington was harsh and a bit high«
handed there, but he did not rush to arms thoughtlessly like a sheer
hathead. He tried conciliation before he used force. Furthermore,
he did not consider himself indispensable in the office of President.
He might have been re-elected indefinitely, but at the close of his
second term he yielded the executive power to another, as he had
earlier turned back to the Congress the power it had given him as
military chieftain. This act, even if it represented his weariness at
last, strengthened the constitutional government.

Dr. Smyta: Are you going to make a god of Washington? Are
you going to defend all the measures and policies he adopted as
President, and all his personal actions?

Bearn: By no means. I certainly do not claim that he was all-
wise. The very idea of forming democratic societies was stench in
his nostrils, and he said so. But he said it privately. To the end he
was high-strung; yet he kept his temper well in leash in his officil
capacity. Privately he sometimes wrote bitter things about his asso-
ciates, attributing evil and contemptible motives to his opponents.
But his public utterances as President were conciliatory as a rule,
if firm, and they betrayed none of the personal antipathies that shook
his nerves. They were, in short, constitutional in conception and
expression.

Mas. Smyru: This seems to imply a tang of hypocrisy in our
noble word constitutional, if a constitutional man does nat say in
public what he thinks and says privately. I understand the abomina-
tion of name-calling by a President. But the idea of hypocrisy dis-
turbs me.

Bearo: In that sense every civilized person is more or less of 4
hypocrite, is he not? No person in his right mind gives vent in
public to all the distempers and passions that fret him. Every
rational person knows that restraint, control over passions, is neces-
sary to civil intercourse. If there were no governors on emotions
in family life, in public assemblies and official bodies, all communion
would be in terms of fretfulness and quarrels, and become, in
extreme cases, fights. A wise person knows that he has to get
along with other people and work with certain realities, unless he
makes up his mind to desfroy persons and overcome facts by physi-
cal violence,

A public official under constitutional government is aware of
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the conflicting interests in society. He is familiar with the avarice,
pride, and ambitions of individuals or blocs. His sympathies may be
here or there, but he does not allow them to take exaggerated forms.
He subordinates them to his larger objectives—in Washington's case
the objective of creating a united and powerful nation,

Washington's public intercourse with his opponents was cour-
teous. He confided his furies to himself or his intimate friends. His
public utterances were well-considered and urbane, often to the
point of irritating his own partisans, A constitutional statesman
accepts defeat if it comes by constitutional methods. If he remains
in office, he pursues conciliatory methods, knowing that the con-
stitutional way of governing is a civilian way of reasoning together.
This way is demonstrated in Washington’s career and nowhere
better than in his Farewell Address.

Dr. Smyri: Wasn't that mixed up in Hamilton's policies? Didn’t
Hamilton draft it with a view to sidetracking Jefferson and his
partisans?

Bearo: Yes, Doctor. Hamilton had 2 hand in drafting it. Se did
Madison. It was pleasing to partisan Federalists, It gave them aid
and comfort. Nevertheless, the Farewell Address represented Wash-
ington’s own matured views, and at bottom it was a plea for the
continuance of the Union and constitutional government. Here is
a copy of it. Take it home and read it line by line.

I shall not read it aloud now, I shall limit myself to a few points.
First: the Address posits the Union as necessary to the security,
the progress, and the true grandeur of the nation. In that sense it
was above all partisanship, It was prophetic, It survived as prophecy
the ordeal of the Civil War. It provides guidance for us as long as
constitutional government endures,

Well, then, having adopted that postulate, Washington called
attention to the fact that conflicting interests might disrupt the
Union, He did not overlook their existence, but he insisted that,
despite their validity and force, despite the factional divisions to
which they gave rise, they should not be pushed to extremes—to
the extreme of violence, to the breakup of the Union. He maintained
that, however deep and real the social and economic divisions might
be, there were common interests in society which transcended them
in importance—common interests relative to the United States as a
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political unity, and relative to the life of the whole people. He
warned his country against factionalism of the kind that subor-
dinates the general interest to special interests, to personal ambi-
tions, and to mere party advantages.

He advised the people to promote ‘institutions for the general
diffusion of knowledge,’ declaring that ‘in proportion as the struc-
ture of a government gives force to public opinion, it is essential
that the public opinion he enlightened” He warned the people
about forming ‘inveterate antipathies against particular nations and
passionate attachments for others'; against becoming divided over,
and involved in, European conflicts of interests remote from the
primary interests of the United States. His predominant motive
in shaping his administrative policies, he said at the close of his
Farewell Address, had been to promote the progress of the nation
to ‘that degree of strength and consistency which is vecessary to
give it, humanly speaking, the command of its own fortunes” All
these principles are essential rules of constitutional government.

But we must not spend our whole evening on George Washing-
ton. Although amazingly different from Washington in many
ways, Jefferson was equally constitutionalist in his principles and
convictions.

Mgs. Smyra: How can you say that? My father was a soldier
in the Union Army during the Civil War, and until his death he
insisted that old Tom Jefferson, the nullifier, was the father of
secession. If he was right, then old Tom Jefferson certainly does not
belong in the same class with Washington as a constitutionalist.
Besides if T am not mistaken, Jefferson played no part whatever in
making the Constitution.

Bearo: Your point about nullification is well taken, Mrs, Smyth,
and Jefferson had nothing to do with the actual making of the
Constitution. He was serving as the American minister to France
in 1787 when the convention met at Philadelphia. But he shared the
wide opinion that the Union should be made stronger. At first he
believed that a few amendments to the Articles of Confederation
would suffice, When he received a copy of the new Constitution in
the autumn of 1787, he was pleased with some of its provisions and
dissatisfied with others, TR was especially disappointed to find in
it no bill of rights protecting civil Liberties, for he did not ‘waat the
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government to be so powerful as to oppress the individual citizen.
But after the Bill of Rights was added to the Constitution in 1791,
Jefferson became a stanch defender of the Constitution.

1 could see that my friends were both waiting for an answer to
the charge that Jefferson was the father of secession but I kept
them waiting a little longer, to point out meanwhile that Jefferson’s
defense of the Constitution was based on his own view of the
document.

Bearo: In his opposition to Hamilton and Washington, Jefferson
and his partisans claimed to be the true interpreters of the Con-
stitution, According to their view of it, Hamilton and Washington,
who had helped to make it, were distorting and betraying it, whereas
in their opinion the Jeffersonians were restoring it to its pristine
form. A large number of Jeffersonian Republicans, James Monroe
for example, had opposed the ratification of the Constitution. Now,
however, they proclaimed themsclves the true-blue defendess of the
Constitution as the people understood the document.

At the same time Federalists often denounced Jefferson as a foe
of the Constitution; as the exponent of government by the rabble.
In the campaign of 1800 a Boston critic of Jefferson—Decius’ in the
Columbian Centinel—sneered at ‘his rooted antipathy to the Federal
Constitution and his fixed determination to overthrow it’ I am
quoting the critic’s words. But Hamilton gave a different version
of Jefferson. Though he called Jefferson ‘a contemptible hypocrite,’
he declared that a ‘true estimate of Mr. Jefferson’s character
warrants the expectation of a temporizing rather than a violent
system,’

Mes. Smyra: Here comes this charge of hypocrisy again. Politics
seem to reck of it. Accusing an opponent of hypocrisy seems to be
an ever-present temptation. But perhaps it is as hard to be sure of
sincerity as to be sure of character, as you have said,

Bearn: If insincerity is to be the stamp on Jefferson, it should
stamp Hamilton also. If we must engage in the great political
sport of name-calling, we may turn the tables on Hamilton and
assert that Jefferson was no more of a hypocrite than Hamilton. But
Hamilton is not our subject tonight and Jefferson is. So we arrive
now at the nullification business to which you referred, Mrs. Smyth.



Woashington and Jefferson Exemplify Constitutionalism sy

Curious as it may seem, that business illustrates Hamilton’s inter-
pretation of Jefferson as a temporizing rather than a violent man.

Jefferson did draft the Kentucky Resolutions of 1798 in which
the legislature of that state set forth the doctrine of nullification
that so enraged your father. In that draft and in his letters written at
the time, Jeflerson treated the Constitution as a compact among
states and declared that the statcs had a right to decide whether the
Federal Government overstepped the bounds of the Constitution.
He maintained that the states had the right to withdraw from the
Union, if they thought the Federal Government guilty of ‘repeated
and enormous violations' of the compact. This is in fact the theory
of secession, There is no denying it.

The provocations for Jefferson’s actions were undoubtedly great.
The Federalists had recently jammed through Congress the noto-
rious Sedition Act, and the Federal Government was prosecuting and
jailing Republicans of Jefferson’s party for what now seems to us,
with our practice of free speech, not seditious, but often vulgar,
criticisms of President Adams and his administration. The Sedition
Act certainly abridged the freedom of speech and press guaranteed
in the First Amendment to the Constitution. John Marshall thought
the Act bad law and opposed it, though he was a Federalist. But
it looked as if the Federalists were determined to smash Jefferson’s
party by imprisoning critics and silencing the press.

There were grounds for alarm. One of Jefferson’s friends, John
Taylor, a distinguished political leader in Virginia, went so far as to
propose a dissolution of the Union and the formation of a southern
confederacy then and there; but Jefferson limited his own course
to protesting and to formulating the doctrine of nullification. He
did not formulate it openly. It was not known until long afterward
that he had drafted the Kentucky Resolutions which embodied that
doctrine.

Mzs. SmyTr: Then my father was right. Jefferson was the father
of secession. Not only that, it seems. If he framed the doctrine of
secession secretly and privately, encouraged others to spread it, and
then refused to stand by his own logic, Hamilton seems justified
in calling him a contemptible hypocrite.

Bearp: Suppose we loole at the matter this way. If you rule out
of your polite circle all statesmen who have privately encouraged
radicals or conservatives to take dangerous or extreme steps, you
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will have few members of your group left, will you not? Let us
consider Jefferson’s situation a little more carefully, The Sedition
Act was odious both to him and to a large number of people. As a
political policy it was outrageous, oppressive, and defied constitu-
tional principles. Jefferson helped to stir up opposition to it and
privately declared that the states had the right to oppose its enforce-
ment. He promoted that declaration in Kentucky by the state
legislature, Yet he strongly opposed secession. He hoped, or thought,
that opposition could remain political, that is constitutional.

Dx. Smyr, growing restive: If Jefferson had been alive in 1861,
he might have favored dissolving the Union, whereas Washington
might have been for the Union first and for Virginia second. Still
both were planters. Maybe both would have been secessionists.

Bearn: We could speculate on that endlessly and get nowhere.
All T have to go by, if we are to use positive knowledge, is the
historical record respecting Jefferson, In practice and in his addresses
to the country, Jefferson stood by the Constitution and voiced a
conviction that constitutional principles should guide the nation.
Inclined by sympathies to large personal liberty, he feared an excess
of government. But he considered the formation of the Constitution
and the resort to discussion instead of to the sword a shining achieve-
ment in the history of mankind. He had great faith in the people,
«n freedom of discussion, in education for citizenship, in ‘the com-
mon reason of society,’ to use his phrase.

If the voice of the people could be heard freely, considered freely
and fairly, self-government, he was convinced, could be safely and
happily conducted. He once said:

If this avenue be shut to the call of sufferance, it will make itself
heard through that of force, and we shall go on, as other nations are
going, in the endless circle of oppression, rebellion, reformation, and
oppression, rebellion, reformation again; and so on forever.

In his First Inaugural Address, speaking openly to his country as
a responsible statesman, Jefferson committed himself to every prin-
ciple of constitutional government based on popular rule; and this
document, I think, may be taken as a statement of his matured,
deep-scated views. Let us make a list of the principles set forth in
that great state paper:

The support of our State Governments in all their rights.

The preservation of the General Government in its whole consti-
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tutional vigor, as the sheet anchor of cur peace at home and our

safety abroad.

A jealous care of the right of clection by the people—a mild and
safe corrective of abuses which are lopped off by the sword of revo-
lution where peaceable remedies are unprovided.

Absolute acquiescence in the decisions of the majority, the vital
principle of republics, from which there is no appeal but to force,
the vital principle and immediate parent of despotism.

The supremacy of the civil over the military authority.

The diffusion of information and the arraignment of all abuses at
the bar of the public reason,

Freedom of religion; freedom of the press; freedom of person under
the protection of kabeas corpus; and trial by juries impartially
selected.

‘Such principles’ (Jefferson continued) ‘should be the creed of our
political faith, the text of civic instruction, the touchstone by which
to try the services of those we trust; and should we wander from
them in moments of error or of alarm, ler us hasten to retrace our
steps, and to regain the road which alone leads to peace, liberty,
and safety.’

Dr. Sumyru: Those are all very fine words, but how docs remem-
bering them and reciting them help us in blocking politicians who
try to put things over on us now?

Bearo: Your query is appropriate, and for the moment I shall
meet it by turning your question around. If we want to block
politicians who are trying to put things over on us, as you say, to
what forces or sanctions in the minds of our fellow citizens are
we going to appeal if not to historic principles widely accepted?
Should we be stronger and wiser in resistance to political oppression
if we knew no history, if we knew nothing sbout previous ex-
periences with oppression and previous thought connected with
such experiences?

Dr. Smyr: Al right, we'll think that over. Let us pass that up
for the present. Have you any more words from Jefferson on how
to deal with victorious politicians and to preserve the constitutional
rights of dissenters like myself?

Bearp: Yes, Doctor. Hefe they are. In 18or the country had just
passed through a savage political campaign marked by abuse, vitu-
peration, and hatred. Referring to that sharp contest, Jefferson said:
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This being now decided by the voice of the nation, announced
according to the rules of the Constitution, all will, of course, arrange
themselves under the will of the law, and unite in common efforts
for the common good. . . . Let us restore to social intercourse that
harmony and affection without which liberty and even life itself are
but dreary things. And let us reflect that, having banished from our
land that religious intolerance under which mankind so long bled
and suffered, we have yet gained little if we countenance a political
intolerance as despotic, as wicked, and capable of as bitter and
bloody persecutions.

In demanding acquiescence in majority will according to the
rules of the Constitution, Jefferson also recognized that minorities
had rights and took them into account by saying: ‘All, too, will
bear in mind this sacred principle, that . . . will to be rightful must
be reasonable; that the minority possess their equal rights, which
equal Jaw must protect, and to violate would be oppression.” Thase
were the constitutional doctrines expressed by Jefferson in his
Inaugural Address.

Mrs. SmyTr: The voice of the people was announced according
to the rules of the Constitution in the election of 1860, and men
professing Jefferson’s doctrines refused to abide by the decision at
the polls. They refused to rely on the peaceable remedies he
advocated,

Bearp: True enough. I am pleased that you brought that up.
But thousands of people in the South were against secession. Thou-
sands of people in the North, professing Jefferson’s political faith,
were as strongly for the Union. Many leaders of secession utterly
repudiated Jefferson’s fundamental doctrines of human rights. But
Lincoln declared that ‘the principles of Jefferson are the definitions
and axioms of free society.’

Dr. Snryry, eager to be clear about my position: If I understand
your argument, you are saying that there are many contradictions
in Jefferson’s private correspondence, but that we are to accept only
his public utterances as representing his true and correct views;
that he expressed bitter partisan sentiments confidentially to his
friends; that he carried on most of his political agitations secretly;
that he wore a different face in publit—a constitutional face. If
there had been presidential press conferences then, reportets would
have unmasked him.
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Bearn: There is some reason in this contention. But on that point,
Doctor, Jefferson's puhlic urterances represented his matured con-
victions, as distinguished from his more or less flecting, often dis-
tempered, private views. Jefferson was not a facile public speaker.
That fact enters into my judgment. He carried on his campaign
against the Federalists Jargely by means of correspondence. When
he made public statements, he gave them more careful thought.

As to wearing a mask in public, I am inclined to say, Let him
who has never done it, stand up in public. However—and this may
be taken as an aside—I believe that no sensible person blurts out
everything that boils up in his emotions, and certainly a statesman
should not do this thinking out loud in public, for he should make
his public utterances under a sense of responsibility as grave as the
occasion that elicits them, The license we allow ourselves in our
irresponsible moods should be put aside when we become respon-
sible. T am of the opinion that Jeflerson realized the difference.

At any rate he left us in his public statements a body of constitu-
tional principles still valid in our moments of error or of alarm.

T am probably as old-fashioned as Methuselah, but my notion
of the office once held by Washington, Jefferson, and Lincoln is
such that I believe no President should be encouraged or forced to
speak ofthand on any grave question of national policy. I would
have every President follow the example set by Washington and
Jefferson, mature his convictions for public declaration, express
them carefully, weigh his words, under the sense of responsibility
that ought always to be attached to his exalted position as executive
head of our nation.

Does Lincoln come into line for our next meeting? the Doctor
and his wife both inquired.

Yes, I promised. We, or rather I, had so much to say tonight that
we did not cover as much ground as I had expected. I have not
completed my treatment of your puzzle yet.
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S if timed by fate for our fifth session, I had as my guest an
old friend, Thomas Taylor, a Lincoln enthusiast, whom 1
took pleasure in introducing to the Smyths on their arrival.

This, I said in presenting him, 15 Mr. Taylor, a capitalist from
1llinois—Tom, for short. He is a copper-riveted Mark Hanna Repub-
lican, the son of a radical Republican who was active in politics
during Lincoln’s administration. Tom tells me that he learned from
his father all the history he wants to know. But he is willing to sit
in with us tonight.

Mas. Smym: I confess that I have never heard of radical
Republicans,

Dr Smyru: It's a new one to me, too, although in my youth in
South Carolina I heard a lot about Black Republicans.

Mas. SmyrH: I suppose, Mr. Taylor, that your father knew Lincoln
personally and passed on to you a tendency to hero-worship?

Mz. Tavror: Yes and no. Father had some acquaintance with
Lincoln. They worked together organizing the Republican party in
Tilinois. But my father was not an admirer of Lincoln. He thought
that Old Abe was a tricky politician in Illinois, and he never agreed
with Lincoln’s theories and methods as to the conduct of the war,
or his attitude toward the Constitution. That is, as Beard said, my
father was a radical Republican. But I am no lecturer on the subject
and, besides, this is your party.

Bearp: Oh, it's nobody’s party. Go ahead and tell the Smyths
just what a radical Republican is, or rather was, for that will supply
just the background we need for discussing Lincoln’s constitution-
alism,

Mr. Tavior: In that casc, T might fell my tale. According to
my father’s account, there were a lot of radicals among the Repub-

56
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licans, especially after the firing on Fort Sumter, and they were
not little fellows either. The crowd included Lyman Trumbull of
Illinois, George W. Julian of Indiana, Thaddeus Stevens of Penn-
sylvania, Charles Sumner of Massachusetts, Joseph Medill, editor
of the Chicago Tribune—hundreds of men of that type, and most
of the fiery aboliionists, men and women. What they all agreed
upon I cannot claim to know, and I can only give you my father's
version of their case.

De. Smytr: You don't mean to say that the Chicago Tribune
was once radical, do you?

Mz. Tavror: Revolutionary is a better word. A good old Tory
is often a fellow who has made his revolution and now wants the
business stopped once and for all. According to my father’s accoun,
the radicals among the Republicans opposed Lincoln’s policy of
temporizing with slave owners and moderate Southerners, They
opposed his conduct of the war, believing it to be half-hearted and
utterly inefficient. They deplored all his harping on the Constitution
and all his talk about trying to meet the rebellion by constitutional
means.

My father held that the Constitution was blown up when the
Confederates fired on Fort Sumter, that the country was then in
a revolutionary state, and that Lincoln should have seized dicta-
torial powers and used every weapon of war, revolution, and coer.
cion. He believed that Lincoln should have praclaimed the emanci.
pation of the slaves at the beginning of the war. He favored
confiscating the estates of Confederate planters and dividing them
up among the poor whites and emancipated Negroes. He opposed
all of Lincoln's mild policies for Reconstruction. All these things,
my father thought, should have been done without regard to the
Constitution or anything else, I do not know just how far my
father's views coincided with those of the other radicals, but such
they were in general. Beard has doubtless wasted his time reading
a thousand books on them but maybe he can tell us whether my
father was fairly representative.

Bearo: No, I have not read a thousand books on the subject,
but Mr. Taylor has fairly stated the position of many left-wingers
among the radical Republicans. And I could not want a better back-
ground for treating Lincoln’s constitutionalism.

Mags, SmyrH: But there seems to be another side to the Constitu-
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tion. We joined some friends for dinner this evening. In the course

of the conversation it came out that we were running up here after

coffee to discuss Lincoln’s relation to constitutional government.

Then from soup to coffee, we almost foughe the Civil War over

again.

1 feel rather close to the Civil War because my father was in the
Northern Army and he always claimed that he fought to save the
Uhion and the Constitution. But my husband’s Uncle Henry, who
no doubt fought just as valiantly on the other side, insisted day in
and day out that he fought for the constitutional right of his state
to secede from the Union. When he came to sce us a short time
before his death, he went over all the old ground.

Uncle Henry was the soul of gentleness and courtesy, but he was
rigid in his conviction that the Southern states had a constitutional
right to withdraw peaceably from the Union. He held that Lincoln
had no right to wage war on the Confederate States and that, by
the harsh exercise of his executive powers, he violated the Constitu-
tion of the United States—was a tyrant, in short. This issue came up
again tonight at dinner, because an angry Republican said that
he thought the North ought now to secede from the South. But
leaving that aside, since my father and Uncle Henry, holding oppo-
site views of the Constitution, yet each fighting, he believed, to
defend the true view, could not both be right, are you not up a
tree in proposing to discuss Lincoln and the Constitution, making
it #he Constitution? I am eager to see how you get down out of it,
if you do.

Besrn; T have had the same experience with relatives on hoth sides
of that war and so can feel, as well as try to think, about the issue.

"1 can well believe, Mrs, Smyth, that your father and the Doctor’s
Uncle Henry each regarded his cause as having a constitutional
justification. It is hard for me to imagine men rushing to kill one
another unless they have faith in the rightness of their action. ...

Dr. Smyra, forgetting opinions he had expressed at earlier ses-
sions: If the Constitution was more than an afterthought with the
fighters in our Civil War, I have never been able to discover the
fact. Men will fight just to be fighting, in my opinion. I sec hun-
dreds of half-frantic patients every year*and I have watched the
antics of the human species in general for a long time. If most people
act on reasoned principles, T am incapable of discovering what
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their principles are. They seem to me to be about as reasonable as
chickens with their heads off,

Take Sue’s father, for instance, If he had been born and reared
in South Carolina, the chances are that he would have rushed into
the Confederate Army just like my Uncle Henry. And the same
goes in reverse for Uncle Henry. And as for rights and wrongs,
what’s right in one place and time is wrong in another, Constitution
or no Constitution. Historians have been publishing wrist-breaking
books on constitutional principles for more than fifty years. I am
willing to wager that Mason and Dixon’s line still divides them as
it did the fighting men, notwithstanding their tal} talk about objec-
tivity, science, scholarship, and all that and all that. Am I right?

Bearo: Not wholly right. Yet as a rule, Doctor, Southern historians
do stand fast by Calhoun, Jefferson Davis, and Alexander Hamilton
Stephens—that is, by their views of the Constitution. On the other
hand, Northern historians, as a rule, are inclined to stand fast by
Daniel Webster and Lincoln, in their views of the Constitution,
[Tom Taylor, I noticed, looked pleased when the last names were
mentioned.]

Some writers say that the South was ‘historically’ right about
secession but ‘practically’ wrong in trying to stem what Woodrow
Wilson called ‘the great national drift.’ But we are to have a session
on the Union next Friday night. Then we shall go more fully into
the nature of the Constitution in this respect, If we go into it now,
we may wander far away from Lincoln’s exemplification of the
constitutional principle and get lost in a maze of fact and fancy,
reality and rationalization,

Mags. Saryriz: Or not come out of that tree.

Dr, Smyra: Yes, I want to see you try to accomplish that feat,

Bearb: Since you insist, I shall now try to sdmmarize the case for
the Constitution as a binding covenant. I shall not state the case in
the language of Webster or of Jefferson Davis, I. ..

Dr. Saeyra: Shall engage in hairsplitting.

Bearp: Postpone that judgment, please. You have said that man is
not a reasonable animal. Well, I do not pretend to know whether
the people of the United States, or even a majority of them, ever
indulged in reasoning abdut the right of states to secede from the
Union while the Constitution was being framed and adopted in
178788, ‘That question was certainly not debated in the convention
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that wrote the Constitution. Nor was it ever at any time submitted in
that form to the people of the states for their decision, Many North-
ern men and many Southern men held that a state had a right to
join the Union or withdraw from it. Out of my study of the papers
and debates of the men who drafted the Constitution, I have come
to the conclusion that the majority of them were more attached to
the Union than to their individual states; that the majority intended
to form a perpetual Union; and that they did not give any official
recognition to the right of a state to withdraw from it after it had
joined the Union. They were practical men, the crisis they faced was
real to them, and they were convinced that disunion was already
threatening the destruction of the existing states, as well as menacing
the confederacy erected during the war against Britain.

MR. Tavror: What did Madison say, if anything, on the matter
of a perpetual Union? He was the father of the Constitution and
he was a President of the United States charged with defending
or administering the Constitution, Did the nullification issue seem
important to him?

Bearn: Madison expressed himself on the point in 1798, and again
in 1833, a short time before his death, Though he protested with
Jefferson in 1798 against the Alien and Sedition Acts, he opposed
nullification when the issue was squarely raised by South Carolina
after the Constitution had been long in effect. He regarded the
Union as neither a consolidated nation nor a mere league of inde-
pendent nations, and he looked upon an enemy of the perpetual
Union as a deadly foe of his country’s well-being, It has been claimed
that Madison was not logical in this respect; not logical like
Calhoun; not logical like Webster. But at Jeast Madison helped to
make the Constitution, and Calhoun and Webster zalked about it.

However, we have Lincoln to consider tonight—Dr. Smyth’s
‘rail-splitting frontiersman.’ Shall we not proceed to examine his
position relative to the Constitution?

Not only silence gave consent, Consent was given in words.

Bearo: Despite his humble origins and his experience in rail-
splitting, Lincoln's position was in manysrespects similar to that of
Washington, the first President. Washington had accepted the
supremacy of civil authority, as represented by the Congress during
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a war for independence. Though its delays, debates, and incom-
petence in numerous basic matters moved him to wrath, he acknowl-
edged its authority and at the end of the Revolution surrendered his
commission to that Congress. Washington did not have all the
Americans with him, and not all the Americans were with the
Continental Congress. Thus a civil war complicated the war for
independence, but Washington stood fast on constitutional methods
in his relations with the Congress.

Jefferson was more fortunate in his circumstances as an executive,
for he had with him a majority of the people—a majority of the
voters, and presumably a majority of all the people. While wars in
Europe, with their repercussions in America, tried his soul, no
armed conflict at home threatened the peace of the nation.

And now for Lincoln himself. Like Washington, Lincoln had a
civil war to contend with—one that raged for years, in his case for
four years. In front of him were the powerful armed forces of the
Confederacy. At his back, in the North, were powerful divisions
among the people of that section. Only a minority of the popular
vote in 1860 had been cast for him and he was aware of his uncer-
tain position as head of the divided nation. For the first time the
war powers conferred upon a President of the United States by the
Constitution were to be thoroughly explored and applied, with few
precedents as guides. But from beginning to end, Lincoln tried to
follow constitutional methods, at least in vital respects, as Wash-
ington had done in the Revolution.

He treated secession as an insurrection. ... |

Dr. Smyra: Ah, but that was just %és idea! That was not the
Southern idea.

Braro: Was it just his idea? He held that the Constitution of the
Union was in full effect. Had he been so inclined, he could have
treated the conflict as a public war—between two countries. . . .

Mg. Tavior: Yes, and he could have called the Union dissolved.
And if the views of my father's radical colleagues had prevailed, he
would have seized total power and followed the methods of 2 Caesar
or a Cromwell. I have thought about that possibility 2 good deal.
What a chance he had if he had wanted to be what we would now
call a Fascistl ‘

Bearp: Yet, let me remind you, he conducted his administration
on the theory that the Union and the Constitution remained in
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full force and that it was his responsibility to keep the Constitution
in force by suppressing a rebellion against the authority of the
United States. As I shall emphasize later, he resorted to some meas-
ures of dubious constitutionality and was repeatedly accused even by
some Northerners of acting like a dictator. But his violations of the
Constitution, if such they were in fact, were trivial in comparison
with his fidelity to the mandates imposed on him by the supreme
law of the land.

Between his election in November, 1860, and his inauguration on
March 4, 1861, he strove to allay, not augment, factional strife, as
Mr. Taylor said. He asserted that his supreme purpose was to save
the Union and the Constitution—not to intervene in Southern
slavery. For that he was called a trimmer and a compromiser. Hot-
heads were not confined to the South,

Dr. Smyra: I suppose that was akin to the stand of Jackson in
1833, Jackson was a Southerner, and yet he was against nullification.

Bearo: The analogy is warranted. Shortly before Lincoln’s inau-
guration, a combination of Democrats and Republicans in Congress
passed a resolution of amendment to the Constitution which de-
clared that Congress should never have the power to interfere with
slavery in any state. Lincoln gave his approval to this resolution. If it
had been adopted by the states, as the Thirteenth Amendment, it
would have fastened slavery upon the country by supreme law.
Lincoln was even willing to have that done to avoid war—to save the
Constitution and the Union. But the leaders of the Confederacy
would not have it.

Mrs. SmyTa: Maybe the Northern states would not have taken it,
cither. The hatred of slavery was intense and the abolitionists were
no compromisers.

Bearo: Anyway, the constitutional spirit that governed Lincoln
he revealed in his First Inaugural Address. There he laid down his
constitutional principles, which I shall quickly paraphrase. He said
that he had no power, purpose, or inclination to interfere with slav-
ery in the states where it existed; that he would maintain the rights
of the states inviolate; that the Constitution provided for the return
of fugitive slaves, and that Congress was bound to obey this man-
date; that he would do no more than enferce the laws of the Unicn
according to the obligation of his constitutional oath; that the
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rights of minorities and individuals declared by the Constitution
would be respected, not denied; that, with regard to matters on
which the Constitution is not explicit, the judgment of the majority
must be accepted unless there is to be continual secession headed
for anarchy; and that the issue of civil war lay in the hands of his
dissatisfied countrymen, pot in his hands.

Jefferson’s theory of majority rule according to the Constitution
Lincoln reiterated in his own language:

The central idea of secession is the essence of anarchy, A majority
held in restraint by constitutional checks and limitations, and always
changing easily with deliberate changes of popular opinions and
sentiments, is the only true sovereign of a free people. Whoever rejects
it does of necessity fly to anarchy or despotism, Unanimity is impos-
sible, The rule of a minority, as a permanent arrangement, is wholly
inadmissible; so that, rejecting the majority principle, anarchy or
despotism in some form is all that is left.

Having made his position clear, Lincoln closed with an appeal for
that reasoned deliberation which is the very essence of constitutional
government:

My countrymen, one and all, think calmly and well upon this
whole subject. Nothing valuable can be lost by taking time, .

If it were admitted that you who are dissatisfied hold the right side

in the dispute, there still is no single good reason for precipitate

action. . . . In your hands, my dissatisfied fellow-countrymen, and
not in mine, is the momentous issue of civil war. The Government
will not assail yow, You can have no conflict without being your-
selves the aggressors. Yos have no oath registered in heaven to
destroy the Government, while I shall have the most solemn one to

‘preserve, protect, and defend’ it. I am loath to close. We are not

enemies, but friends. We must not be enemies. . . .

This appeal passed unheeded. The war came and ...

Dr. Sayrm: Then what about his actions which his critics called
unconstitutional and high-handed?

Bearp: Far be it from me to minimize any of them. I have a long
list of them here in my hand. It fills many pages. There on the shelf
near you, Mrs. Smyth, is a faded old sheepskin volume by John A.
Marshall, entitled The American Bastille: A History of the lllegal
Arrests and Imprisonment of American Citizens during the Late



64 The Republic

Civil War. If you and Robert want to take it home and read it,
you can make a huge bill of indictment against Lincoln for your-
selves,

Under Lincoln’s administration many things were done which his
critics called unconstitutional and high-handed. The screws were
put on the Maryland Legislature to suppress the movement for
secession in its midst. Many citizens were arbitrarily arrested in
regions of the North far removed from the theater of war, Some
editors and orators were seized for criticizing the Administration.
Some newspapers were suppressed. Just how many persons were
arrested it seems impossible to determine with any degree of accu-
racy, but certainly the number ran into the thousands.

Put all of Lincoln’s so-called high-handed and unconstitutional
actions together and multiply them by ten for good measure.
Accept, for the sake of argument, everything critical that has been
said against them, Charge them all up against Lincoln, even though
he was not personally aware of or responsible for many things done
in the name of the Government by civil and military officers and
often overruled high-handed actions on their part. Forget the
numerous pardons which Lincoln signed—even his parole of Roger
Pryor who had been captured while in the Confederate service,
his repeated refusals to permit executions, and his various proclama-
tions of amnesty. Lay at Lincoln’s door everything you can think
of. Pile Ossa on Pelion.

Still most of these charges are debatable on good constitutional
grounds. The business is highly complicated.

Mgs. SmyTh: So complicated that you will wish to get an arm-
ful of your notes?

Bearo: Correct. I should like to do that, but it would consume
the rest of our time for the winter. So I shall have recourse to the
simplest possible statements which, I think, will hold water.

The constitutional line between the powers of Congress and the
powers of Lincoln as President and as commander in chief of the
armed forces in time of civil war was and is difficult to draw. Stu-
dents of the subject will debate over it, no matter how it is drawn.
But I will lay down a few propositions about Lincoln.

The first is that Lincoln rejected the proposal of radical Repub-
licans to set aside the Constitution and carry on the war for the
suppression of the Confederacy as a war of sheer force, unhampered
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by any constitutional restraints. He might have done that, He did
not do it. He refused to seize that dictatorial power, In the second
place, Lincoln did not suppress Congress or try to purge it of oppo-
sition members, as Cromwell did with Parliament, His critics in
Congress made constant trouble for him all along the line, but he
sought with nerve-racking care to smooth out difficulties with Con-
gress and to co-operate with it in the great work of carrying on the
war and the regular processes of government.

Furthermore, Lincoln did not expel from his cabinet men who
were intriguing against him, trying to undermine his authority,
speaking bitterly of his intelligence and character. He was as nearly
devoid of personal vindictiveness as any great figure in history with
whose career I am familiar, He did not seriously interfere with
freedom of press or speech, if we are to judge by the huge volume
of abuse some newspapers indulged in. In fact, if we can believe
John Hay, he seldom read the newspapers. Judging by the many
newspaper files that I have personally examined, I am inclined to
think that fifty volumes of abuse, condemnation, and savage criti-
cisms could be compiled from the pages of Northern papers between
1861 and 1865. Outright suppressions of papers were relatively few,

To sum it up with reference to civil liberty, I agree with J. G.
Randall, the great authority on Lincoln’s administration and war
powers, who said in his Constitutional Problems under Lincoln,
in 1926, that, under Lincoln, the citizen was ‘far more’ free ‘to speak
his mind against the government’ than he was ‘during the World
War.” Lincoln was in the midst of a raging civil war in which the
capital of the country and the very existence of the national Govern-
ment were in actual danger. Yet under his administration citizens
had more liberty to criticize the Gavernment and openly to denounce
the war than they had under President Wilson at a time when the
existence of the Government was never in jeopardy for an instant.

Dr. Smyta: The real test, as I sce it, was at the elections. You
remember that in 1941 there was talk about the suspension of the
congressional elections for 1942. Nothing came of it. It seems to
have been just rumor and newspaper excitement. Did Lincoln
ever propose to stop elections for the duration of the war?

Bearo: If he did, I never heard of it. The presidential election of
1864 may indeed be takén as a supreme test of Lincoln’s devotion to
constitutional mandates. Was he to submit himself, the war, the
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Union, and the Constitution to popular vote that year? According
to the plain letter of the Constitution, the people had a right to review
his conduct of public affairs and at the polls to approve his policies
by re-electing him, or to reverse them by choosing an opponent, It
was a grave hour in the course of the war. General Lee stood appar-
ently invincible in the field. The Confederacy, though badly ham-
mered, still presented a formidable front, War weariness was sapping
the strength of the Northern drive. Powerful men in Lincoln’s own
party wanted to replace him.

Mg. Tavror: Indecd, his own Secretary of the Treasury, Salmon
P. Chase, carried on an intrigue to wrest the Republican nomination
from him, For a time it looked as if he might be rejected by his
own party or, if nominated, rejected by the people of the North,

Bearp: Moreover at the Democratic national convention at Chi-
cago all the forces of opposition to Lincoln were represented, from
War Democrats to pro-slavery extremists and peace-at-any-price men.
August Belmont took the chair and publicly denounced Lincoln’s
administration as ‘four years of misrule, by a sectional, fanatical,
and corrupt party’ that had brought the nation to ‘the very verge
of ruin.’

Among the Democrats at the convention was the outspoken C. L.
Vallandigham, the states-rights Democrat of Ohio and leader of the
peace Democrats called “‘Copperheads’, who had openly and repeat-
edly condemned the war and had done everything he could to break
the Northern resolve to see it through. He had once been arrested
by the military authorities, on charges of treasonable activities, and
condemned to prison. Lincoln commuted the sentence and, with
grim irony, banished him to the Confederacy where by sympathy
he belonged. In a lietle while Vallandigham returned to the North
and renewed his antiwar activities unmolested by Lincoln.

Mes. Smyrs: What sort of antiwar activities? How far did he go?

Bearo: He went about as far as any agitator could go. He kept
on making speeches in which he abused Lincoln in unmeasured
terms, cursed the war, and demanded peace. He went about organiz-
ing an opposition to Lincoln, especially in the Democratic party,
designed to put his obstructionist views into effect. At the
Democratic national convention in 1864 he Jabored hard to commit
the party to a straight-out antiwar program; and he was suc-
cessful,
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Here is the plank adopted by the Chicago convention as the solemn
pronouncement of the Democratic party for the campaign:

This convention does explicitly declare, as the sense of the Amer-
ican people, that after four years of failure to restore the Union by
the experiment of war, during which, under the pretence of a military
necessity, or ‘war power higher than the Constitution, the Consti-
tution itself has been disregarded in every part, and public liberty
and private right alike trodden down, and the material prosperity of
the country essentially impaired—justice, humanity, liberty, and the
public welfare demand that immediate efforts be made for a cessation
of hostilities, with a view to an ultimate convention of the States,
or other peaceable means, to the end that, at the earliest practicable
moment, peace may be restared on the basis of the federal Union of
the States,

After openly proclaiming this doctrine, while saying that every
part of the Constitution had becn disregarded and liberty trodden
underfoot, the Democrats nominated as their candidate General
George B. McClellan. Until ousted from his command, McClellan
had been, in my opinion, a failure at war himself, and he had once
been guilty of an insult to the President that only a saint could
have forgiven. It is true that in his acceptance of the nomination
McClellan refused to admit that the war had been a failure. He
could hardly admit that. And he straddled a bit in other ways,

But, on this antiwar platform the Democratic campaign was
waged against Lincoln. And it was a bitter campaign. Democrats
complained that the liberties of the people had been suppressed by
a despot in the White House. If there was any word in the whole
vocabulary of abuse, denunciation, and damnation that they did not
employ against Lincoln and his Administration, it would be hard
to find it in the Oxford English Dictionary, supplemented by an
American dictionary. Anybody who cares to have details can find
plenty in the fifty-fifth chapter of Carl Sandburg’s Abrakam Lin-
coln: the War Years. Republican agitators, of course, paid the
Democrats back in kind, with heaping measure. But Lincoln’s
course during the storm was dignified and reserved.

In August, 1864, while his prospects were gloomy, even before
McClellan's nominationeon an antiwar platform had been made by
the Democrats, Lincoln wrote a note, sealed it, and asked members
of his cabinet to endorse it on the cover. The note read:
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This morning, as for some days past, it seems exceedingly prob-
able that this Administration will not be reélected. Then it will be
my duty so to cooperate with the President-elect as to save the Union
between the election and the inauguration, as he will have secured
his election on such ground that he cannot possibly save it afterward.

A. Lincoln.

After the election was over, Lincoln opened the note and ex-
plained its meaning to his cabinet. He said that in case McClellan
had been victorious, he had intended to call the General to him and
say:

General, the election has demonstrated that you are stronger, have
more influence with the American people, than I, Now let uvs to-
gether, you with your influence, and I with the executive power
of the Government, try to save the country. You raise as many troops
as you possibly can for this final trial, and I will devote all my
energies to assisting and finishing the war,

This is not the language of a despot, a Caesar or a wrecker. It is
the Janguage of a man remarkably loyal to constitutional methods,
ready to abide by the decision of the people lawfully made, prepared
to dedicate all his powers to helping his successor to save the country
between the election and the inauguration.

Mr. Tavior: But it was just the kind of pussyfooting and
bowing to Democratic threats which irritated my radical Republi-
can father so much! In father's opinion, Lincoln’s conciliatory
spirit and his toleration of obstructionist tactics prolonged the
war and cost thousands upon thousands of lives. According to
father’s view, Lincoln could have crushed the rebellion in the first
year of the war if he had clamped down on the appeasers and, in
defiance of the Constitution, invoked the revolutionary spirit of the
North in a total war on the slave-owning aristocracy.

D=, Smyra: My God! How can you say that? I thought you were
an admirer of Lincoln, Weren't you introduced to us as a Lincoln
enthusiast?

Mg, Tavror: Oh, Beard didn’t tell you that I no longer hold my
father’s views. Now I think that Lincoln was right and the radicals
were all wrong—just crazy, in fact. You sce, about thirty years
ago I developed some large business interdits in the Scuth and for
the first time came in contact with the kind of Southern peaple my
father used to denounce. I found them just like my neighbors in
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Illinois, eager to develop business enterprise in their region and to
make a little money—just like the rest of us. In this way I came to
see the Southern side of the case against Negroes and shiftless whites.
If the radical Republicans had divided up the great estates among
Negroes and whites, business wouldn't have had a ghost of a
chance. The Tom Watson demagogues would have ruled the South
—and maybe the country. What radical Republicans did in the
South during Reconstruction until 1876 was bad enough.

De. Smyta: That is illuminating. 1 should like to go into it but
T was on the verge of asking Beard another question. It is this. A
few minutes ago you said that Lincoln filed a sealed note pledging
himself to retire if defeated in 1864 and to co-operate with his suc-
cessor in the presidency. As I understand it, the public knew nothing
about that pledge. How do you know that Lincoln would have
kept the pledge if he had been defeated in the election?

Bearo: We do not know, Doctor, that he would have been true
to his vow, We must decide that according to our judgment of his
whole course as President. However, I may add, for your benefit,
that Lincoln made a similar pledge publicly during the political
campaign. On October 19, 1864, less than three weeks before the
decision at the polls, Lincoln told the people just what he intended
to do. A short time before that day, the charge had been made that,
if he was defeated at the polls, he would spend the time between
the election and the inauguration doing his best to disrupt the
Government of the United Seates.

It was in reply to this charge that he made the public pronounce-
ment to which I have just referred, saying:

T am struggling to maintain the government, not to overthrow it.

I am struggling especially to prevent others from overthrowing it.

« « « Whoever shall be constitutionally elected in November shall be

duly installed as President on the fourth of March. . . . In the

interval I shall do my utmost that whoever is to hold the helm for
the next voyage shall start with the best possible chance to save the
ship. This is due to the people both on principle and under the

Constitution. . . . If they should deliberately resolve to have immedi-

ate peace, even at the loss of their country and their liberty, I know

not the power or the fght to resist them. It is their business, and
they must do as they please with their own.
There, as you see, Doctor, is a public pledge from Lincoln whick
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is substantially the same as the secret vow which he filed under the
signatures of his cabinct officers in the preceding August.

The constitutional philosophy that guided Lincoln he revealed
even more fully and considerately in an address delivered from the
North portico of the White House on the night of November 10,
two days after the election. From the point of view of constitutional
government and popular liberties, this speech, in my opinion, out-
ranks the Gettysburg Address and the Second Inaugural. For the
instruction of coming generations in such government and liberties,
it should have precedence over those betterknown appeals to the
nation.

The November 10 address was written hurriedly, while a crowd
of serenaders was gathering in the White House grounds to cele-
brate the recent victory at the polls. When he had finished it, Lin-
coln stepped out of the window opening on the portico. With John
Hay by his side, holding a candle so that he could see his manu-
script, Lincoln read it to the throng before him. The nation was
waiting. Every word he spoke was freighted with meaning for the
American way of self-government. Indeed it contained the whole
philosophy of such government in peace and war:

It has long been a grave question whether any government, not too
strong for the liberties of its people, can be strong enough to main-
tain its own existence in great emergencies. On this point the present
rebellion brought our republic to a severe test, and a presidential
election occurring in regular course during the rebellion added not
a little to the strain, If the loyal people united were put to the
utmost of their strength by the rebellion, must they not fail when
divided and partially paralyzed by a political war among them-
selves?

But the election was a necessity. We cannot have free government
without elections; and if the rebellion could force us to forego or
postpone a national election, it might fairly claim to have already
conquered and ruined us. The strife of the election is but human
nature practically applied to the facts of the case. What has occurred
in this case must ever recur in similar cases. Human nature will nat
change,

In any future great national trial, compated with the men of this,
we shall have as weak and as strong, as silly and as wise, as bad
and as good. Let us, therefore, study the incidents of this, as philes-
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ophy to learn wisdom from, and none of them as wrongs to be

revenged.

But the election, along with its incidental and undesirable strife,
has done good, too. It has demonstrated that a people’s government
can sustain 2 national election in the midst of a great civil war.
Until now, it had not been known to the world that this was a
possibility.

Dr. Smyra: Please read that last line again.

[T repeated it.] That is a startling sentence. In all history the world
had not before learned that such a thing was possible. Pardon the
interruption, Go zhead.

Bearo: I continue reading Lincoln’s address of November 10,
18064:
64It [the election] shows that even among candidates of the same

party, he who is most devoted to the Union and most opposed to

treason can receive most of the people’s votes. . .

But the rebellion continues; and, now that the election is over,
may not all having a common interest reunite in a common effort
to save our common country? For my own part, I have striven and
shall strive to avoid placing any obstacle in the way, So long as I
have been here, I have not willingly planted a thorn in any man’s
bosom. While I am deeply sensible ta the high compliment of a
retlection, and duly grateful, as I trust, to Almighty God for having
directed my countrymen to a right conclusion, as I think, for their
own good, it adds nothing to my satisfaction that any other man may
be disappointed or pained by the result. May I ask those who have
not diflered with me te join with me in this same spirit towards
those who have? And now let me close by asking three hearty cheers
for our brave soldiers and seamen, and their gallant and skilful
commanders.

Mags. Saeyra: 1 heartily agree that the address you have read puts
more meaning and warning into the idea of constitutional and
popular government than the Gettysburg Address or the Second
Inaugural, with which of course everybody is {amiliar. May we
take a copy along so that we can study it line by line?

Bearp: Certainly. Here are two copies. Keep one of them. It is
worth framing for your living room.

Dr. Smyta: Better for the den where we read and do less chat-
tering. Good night!
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A More Perfect Union and Justice

HEN he came into my study Dr. Smyth was limping

slightly from an accident he had recently suffered while
rushing along a country road to see a patient. After glancing at the
chairs in the room, he chose a hard bench in the chimney corner.
Mbrs. Smyth paused for a moment at my big table, thumbed through
the books and papers on it, and laughingly held up together a copy
of Plato’s Republic and the latest issue of Time. As the Doctor and
I talked about his accident and exchanged neighborhood gossip,
Mis. Smyth became engrossed in A. D. Lindsay’s introduction to
the Republic and not until nearly half an hour had passed were we
brought to order by a declaration from Dr. Smyth that he had a
confession to make.

Dr. Smyru: Beard, you have seemed to understand my way of
looking at things but I have been slow to grasp yours. In medicine,
many if not most of the words used have a fairly precise meaning.
A fibula is a fibula, for instance, and never a scapula, Quinine is
quinine and never tincture of iodine. That is, for all practical pur-
poses. Moreover, we assume in medicine that a hundred years ago
quinine was substantially what it is today and will be the same a
hundred years from now. With my training in such precise word-
meanings as medicine affords, it has been hard for me to go with
you in your kind of learning, if you don't object to my calling it
learning.

You have apparently tried to define your words as medical scien-
tists actually define theirs, That is, with exactness. And yet you
have always left undefined fringes around the edges of your words
and cven shifted the centers of meaning$ as you have deait with
different periods of time,

At first I feared you had a screw loose in your mind and were

72
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just fumbling your way around this business of constitutionalism.
I felt that T might get lost in a forest of meaningless words if I
tried to follow you. But I have been endeavoring to analyze my
suspicions of your learning and finally I have figured out your
mental processes to some extent. In making this confession, I trust
that it will help bring my mind closer to yours in the study which
we are making together.

Beamp: ] am used to attacks, Doctor, by men of science, and yours
has been exceedingly gentle by comparison. A few years ago one
of the most distinguished physicists in the United States, after
hearing my lecture on “The Idea of National Interest,’ exploded dur-
ing lunch in this fashion: ‘If you fellows in history and the social
sciences generally would only catch up with us in physics and dis-
cover the Jaws of human evolution, it would be possible for humanity
to get some sensible control over humanity’s fate.’

Megs. Smyra: And what did you reply?

Bearn. My answer was: ‘If you fellows in physics had to deal with
the intangible and intractable data of human experiences, you would
never be able to catch up even with Aristotle and you would lose
your minds trying, unless you grappled with the methods of his-
torical analysis.’

Dr. Smyre: This is the best possible introduction to the seminar
of tonight. Since you now realize my problem, perhaps our minds
can meet better somewhere along the line of discussion, Up to date
you have dealt with the people ordaining and establishing a Con-
stitution for the United States. You have illustrated, by the char-
acter, thought, and action of Washington, Jefferson, and Lincoln,
the Constitution as forms or types of sentiment and practice, T am
especially interested in the practice. As far as I am concerned, the
Preamble to the Constitution calls for no battling over the words ‘in
order to form a more perfect Union, establish justice,’ and so forth.

Mes. Smyru: After all, the Preamble is really no part of the
Constitution, is it? 1 am no lawyer, but my father was a lawyer
and he warned me, in my youth, when he was coaching me on the
Constitution for a high-school test, that the Preamble was just a
pleasing introduction not binding on anybody in the government or
outside. .

Bearp: That is the lawyer's view of it, Mrs. Smyth. But in fact
the Preamble is a declaration of purposes and the underlying spirit
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of the grand game, if such it may be called, of self-government and
liberty to be played by the people of the United States. It is a com-
monsense statement of the game's objective, and an understanding
of every game requires an understanding of its objective, Since the
most serious game of all games—full self-government on an im-
mense scale—was to be started for Americans in the late eighteenth
century, the framers of the Constitution deemed it appropriate to
make a declaration of the grand purposes of the play. Lawyers do
say, repeatedly today, that the Preamble to the Constitution con-
fers no powers upon Congress, the President, or the judiciary. In
their sense of legalism, it does not. But in the sense that it fixes and
expresses sentiments and aspirations cherished by multitudes of
citizens, by the people, and since the business of self-government is
the peaple’s business, the Preamble helps to sustain the whole con-
stitutional system,

So, I propose for our study tonight ‘a more perfect Union and
justice,’ the first items set forth in the Preamble as objects of the
new constitution-making—as aims to be fulfilled by the United
States government. This bold yet cautious phrasing marked a
decided break with the old Articles of Confederation which had
been devised during the Revolution. It was a prophecy of a tendency
toward a Union forever one and inseparable. The revolutionary
confederation had been officially declared to be a ‘perpetual union
between the states’ named. Its governing articles had explicitly
announced that ‘each state retains its sovercignty, freedom, and
independence.’ It had referred to their union as ‘a firm league of
friendship.’

On the face of things the new Constitution could be, and later
was, interpreted in some quarters as merely strengthening the old
league of sovereign states. But at the time the Constitution was
adopted, it was widely understood to signify a revolution in the
system proclaimed by the Articles of Confederation. All the members
of the Convention of 1787 who had a hand in writing the Preamble
were believers in strong government. None of them looked upon
the more perfect Union as a mere league of sovereign and inde-
pendent states. Running through articles, pamphlets, and speeches
made against the Constitution, while its adoption pended, was the
note that it actually meant, what it proved to mean, the establish-
ment of a new and highly centralized form of government, an
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indissoluble Union, not a polishing up of the old league of friendship,

Dr. Smyru: Here is where I falter again in trying to go along
with you. Aren’t you relapsing into ancient history? Aren't you
forgetting that it is the living issues of our own times with which
we are primarily concerned, as we said when we first came up here
to arrange for these discussions? Didn't some philosopher declare
that the only thing we learn from history is that we learn nothing
from it?

Bearo: Hegel asserted that, and it is false, We may not learn
much from books on history. But what is it that most people have
in their minds save their memories of past events or experiences
arranged more or less in some scheme of thought? A rare few with
creative minds, with strange prescience, foresee events and crises
and divine what can, should, and will be done about them. They
seem, in some fashion, to cut loose from the past and learn from—
what shall we call it?—insight. Yet even they make use of history
as knowledge and memories of past experiences.

The rest of us poor mortals, uninspired as we are, make use of
little except what we have got out of history, out of the past, near
or distant. You, Dr. Smyth, do not practice medicine on the science
of the day after tomorrow. You practice Aistorical'medicine, at least
mainly, that is, on the basis of medical experiences historically accu-
mulated—theories and fragments of knowledge strung along from
yesterday all the way back 'to Galen. So I need not apologize for
going into ancient history.

Besides, when you came here to atrange for our disputes, you
both agreed that, in addition to acquiring more knowledge about
some contemporary issues, you wanted to train yourselves in meth-
ods of critical analysis with a view to arriving at more discriminat-
ing judgments on things done and said in our own times. You may
remember that I laughed, and honestly too, at the idea of my serv-
ing you in that capacity. But can there be any better way of sharp-
ening critical faculties than by exercising them on historical contests
somewhat remote from our immediate passions and convictions—hut
not too remote for our knowledge and appreciation?

Furthermore, since judgments on contemporary policies are inter-
pretations of history, o how the past is flowing into the future,
then the knowledge of the past, I hold, is imperative in the forma-
tion of such judgments. History is the interplay of idees and inter-
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ests in the time-stream. That is an oversimplification, I admit, but
it is a workable fiction in arriving at judgments and convictions.

And 1 know of no more instructive experience in the nature and
influence of ideas than American experience with the idea of the
more perfect Union, at first vague, long disputed, at last definite
and trjumphant. Furthermore the Union is the basis of our Republic
—the central theme of our present interest. It was not without justi-
fication, therefore, that 1 began with the proposition that the Con-
stitution was intended by its chief architects to mean what it finally
came to mean in the course of history, a strong and indestructible
union of states and people.

Mags. Smya: If I get the trend of your argument, you are saying
that people do not know what they are doing half the time or more
—at least people who do not possess rare special powers of discern-
ment that are almost mysterious in nature, You are also saying that
we can acquire some wisdom from history, from the study of what
those who lived before our times have known or have thought they
knew and have tried to do in producing results significant for the
future. Why, that is what we are doing all the time, in things small
and large. We think we know or have opinions about something
going on or proposed, and we are trying to act on it as best we can
to gain the end or ends set up, Others are battling against us. They
tell us that we do not know what we are talking about, that our
opinions are all wrong, and that we are fated to be defeated. From
this point of view the old debate over the Union might have some
instruction for us.

Bearo, gratefully: Thanks for your help and your clear way of
putting it,

Dr. Smyra: But we went into that matter in our seminar on
Lincoln.

Beaw: You will recall, however, that I sought to postpone it then
and dwelt upon the theme, at your insistence, merely enough to
show that the idea of the Union figured largely in Lincoln’s con-
ception of his constitutional duties. If you recall, Dr. Smyth, you
then suggested that it was all a matter of rationalization by fighting
men.

Dr. Smyet: Oh, I just expressed an illconsidered sentiment in
an offhand fashion, although I believe that there was a great deal of
ratiopalization in the whole business. Anyway, I was brought up to
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believe sincerely that the Union continued to be, after the Constitu-
tion as before, a league of states, that states were free to join it or
not, and that states were free to leave it when they wanted to. If I
am not mistaken, Woodrow Wilson, when he was a historian,
before he became President of the United States, said somewhere
that the Southern view of the Constitution was right; and here
you are preaching up the old Northern fiction. Aren't you just
rationalizing your old Republican predilections?

Bearo: Perhaps I am, a little, Doctor. Perhaps also your Southern
ancestors were rationalizing their predilections.

Dn. Snavra: If 1 practiced medicine on my predilections, God
help my patients! Don't historians pretend to know the truth about
the nature of the more perfect union? Is there no agreement among
you? Don't you claim to be sure of anything about it? Have you
nothing more than opinions?

Mgs. Smyrr: Don’t be too hard on him, Robert. This very morn-
ing when we were talking about a case at the Hospital, you said:
“The best medical opinion is inclined to the treatment we are admin-
istering.' You yourself in your practice use informed opinion, knowl-
edge, and, if I may say so, intuition.

Dr. Smyru: Yes but there are many cases where we cither know
what the facts are or we don't know. If we don't know, we uy to
find out.

Brarn: On this case of the Union, Doctor, we have a lot of facts.
I have here Woodrow Wilson’s Division and Reunion, written in
1892 to which you referred. On page 211 he says:

The legal theory upon which [secession proceeded] was one which
would hardly have been questioned in the early years of the gov-
ernment, whatever resistance might then have been offered to
its practical execution. It was for long found difficult to deny that
a State could withdraw from the federal arrangement, as she might
have declined to enter it. But constitutions are not mere legal docu-
ments; they are the skeleton frame of a living organism; and in this
case the course of events had nationalized the government once
deemed confederate.

Mr. Wilson seems to be saying that the theory of the sovereign
state and secession was so universally accepted by the people that
it would hardly have been questioned in the early days of the go