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POREWORD

(mraT EPITION)

A study of the Constitutional Law of India and England is of pangmount
importance to every Indian Lawyer and Statesman. The subject has hitherto
received very little attention and has failed to arouse the interest which it
deserves. It is a matter of satisfaction to find that the usefulness of the study
of this subject is recognised by the University by its incorporation in thé
courses of study for certain Examinations in Arts and in Law.

To a Constitutional Lawyer and to a practical Statesman the constitution of
India with the impending changes has come to occupy a very prominent place in
study and application, The present work, whose authors have done me the
honour of asking me to write a foreword, supplies a real want for the study of
the essential principles underlying the constitutions of India and England and
the outlines of their statutory and other provisions,

The recent lectures which are being delivered by Sir P, S. Sivaswamy Ayyar
under the Kamala Lecture Series in Madras, the efforts which are being made
in re-settling the constitution of India, the Bill introduced in Parliament on
account of the efforts of Dr, Besant and the undertaking of the drafting of a
new constitution for India to be presented for discussion when the Reforms
Commission is constituted and begins its work are only some of the indications
of the necessity of understanding the constitution of 1ndia as it exists.

I have great pleasure in finding that although this work is modestly
conceived, it is well executed in its own proper proportion. [ would like to calf
particular attention to its grouping and accuracy and to the useful comments on
same of the detailed aspects of the constitution, particalarly as regards the share
and responsibility of Ministers in Provincial Governments. | hope the authors
of this book will undertake to write a fuller and more comprehensive work as
soon as the Report of the next Royal Commission is embodied either in #
consolidated or an amending Statute.

BoMBAY Bas LIBRARY

bTH hErTREMBEE WHT BHULABH.AI ]. DESAI






To
THE RIGHT HONOURABLE THE

Viscount Wailsham
P.C, K.C, D.C L, LL. D,

LORD EIGH CHANCELLOR OF
GREAT BRITAIN (1928-29)
THIS WORK
IS
BY HIS GRACIOUS PERMISSION
DEDICATED BY
THE AUTHORS.



FHT HJUARUQ70H THOM A1

mndalis® tuuorailf



FOREWORD.

T have had much pleasure in accepting the invitation tendered
to me by the Authors to write a Foreword to this work on the Consti-
tutional Law of India and England. The fact that the work has
already passed through three Editions shows that there in a keen
demand for such a book; and it is of particular value at the present
juncture when the constitutional position of India is engaging the
attention of the British Parliament. Itis most important that those
who attempt to take any part in framing the new constitution, or who
wish to understand problems to which its framing must give rise, should
have a clear idea of the existing Constitution of both countries. The
present work appears to present 3 lucid and impartial aceount of the
existing position. free from political bias or prejudice, and on that

account, it seems to me to deserve every success

HAILSHAM

Juny 3ier, 1934






PREFACE
{(Fourra Ebprriox)

The unexpectedly rapid sale of the third edition of this work has encou.
raged us to issue this fourth edition though at this moment the new
“Constitution Act’” is on the anvil of Parliament, We do not hesitate to
express our feelings of gratefulness for the very warm reception the third
edition has had, Responsible authorities inform us that students reading for
the L C. S,, Provincial Service and M.A. Examinations also use this book.

As usual, we have made every attempt to bring the book upto date.

On the advice of our friend Mr, K, M. Munshi, to whom we are obliged
we have numbered each para in this edition in order to facilitate reference.

‘The Part dealing with the English Constitutional law is placed at the end
in this edition, As it is found necessary we wish to make it clear that this part,
in no way, attempts to take the place of Prof. Dicey’s standard and classical
work “Law of the Constitution,” Prof. Dicey’s book presupposes knowledge of
certain subjects on the part of its readers, and it is with these subjects mainly
that this Part of our book deals, We have thus attempted to make this Part
Supplementary to Prof. Dicey’s work. Experience showa that such a book is

greatly needed, particularly. by the students.

We hasten to express our deep feeling of gratitude to THe Ricut HoNsLx
THE ViscoUNT HAiLsHAM, who at the cost of his valuable time and inspite of his
multifarious engagements, has honoured us by writing the Forgworp. It is
needless to add that we have been thereby much encouraged.

We express our thanks to our friends for making various suggestions for
the preparation of this edition.

80, Esplanade Road, Fort, } J.N. V.
Bombay; June 26th, 1934,



PREFACE
(THIRD EDITION)

We veiw with feelings of gratefulness the inclusion of our book by the
University of Bombay in their list of books recommended for the study of
Constitutional Law at the Ist LL. B. Examination, It is also gratifying to nete
the warm reception this Work has had from the public and the students:
particularly the latter.

We have made every effort to carry out the desire of Mr, Bhulabhai J»
Desai as expressed by him in his Foreword to the first edition. As the said
" Foreword has, to a certain extent, become out of date, we had a desire to invite
him to write a fresh one: but, unfortunately his incarceration has made it impeS-
sible. We are, therefore, obliged to put in the same old Foreword even in this
edition,

We have brought the book upto date, particularly the Part which deals with
the Constitutional Law of India. We have, to a certain extent, elaboratély-
discussed Federalism as it is embodied in theseven (federal) constitutions of -
the World, and as it is sought to be made applicable to India. We have, ald0y,
discussed the case/law on the Government of India Act.

We have made some changes in the arrangement of the Book. The Part
dealing with the English Constitutional law i3 placed first; then follows that
portion of the other Part which deals with the Indian Constitutional Lawe
The text of the Government of India Act is given at the end; and, after each
section of the Act, the appropriate references to the commentary are gived
We hope this arrangement will be useful to the practitioners and to the students:
as well, "

We express our thanks to our fnends at the Bombay Bar for making
various suggestions for the preparation of thls‘edltlcm-

80 Es%lamde Road, Fort Bombny;} LN. V.

New Year's
Octqber 30th, ]932 Mo Mo Go



PREFACE
{Secoxp Eprriox)

We owe an expression of our sense of satisfaction to the public in genera,
and to the students in particular for the warm reception they gave to the
first edition of this Work. We also owe an apology to them for being a littly
late in bringing out the second edition inspite of their demand for the same,
The delay in that behalf occurred as we waited for the publication of the
Report of the Indian Statutory Commission (commonly known as Simen,
Commission) appointed by the then Parliament in 1928 under the Covern.
ment of India Act.

As desired by Mr. Bhulabhai J. Desai in his foreword to the first edition of
this treatise, we have ventured upon 4 fuller and detailed discussion of varioug
subjects in both the parts hereof,

Our Mr. Gharekhan had, after the publication of the first edition, occasion
Lo lecture to students of the Sir Lallubhai Shah Law College, inter aliu, on this
very subject. His experience as a Professor of faw has enabled us to realise the
practical difficulties of the students and with the benefit of the said experience,
we have revised and enlarged the Book; we have re-written many portions in the
first part; and practically we have re-written the second part hereof dealing
with the Constitutional Law of England. We have also added new chapters
and enlarged many peints on Parliament, the various types of Unitary Cons.
titutions, e. g., those of France and Italy, on Federal Constitutions like those of
the United States of America and Switzerland and on the various tynes of
Constitutions of the self.governing Dominjons of the British Empire, e, g,
Canada, Australia, South Africa, efc.; thereby we have brought this Book up
to date. Owing to such additions and alterations, the size of the Volume has,
almost, become double,

We have spared no pains to make this Volume intelligible to those fo,
whom is directly intended and we trust that it will create an interest in the
study of law relating not only to the Indian and English Constitutions but alse,
to the Constitutions of other countries and self governing Dominions. We
also hope that this treatise will provide interesting and intelligible reading tq
the public.

As we are dealing with the Constitutional Law, as such, we have refrained
from introeducing politics; but at the same time, we have not hesitated to point
out various chief merits and demerits (which out.number merits), anomalies,
inconsistencies and practical difficulties in the actual working. We have also



ssed various recommendations made by the Indian Statutory Commissioy,

ventured to point out the various difficulties that are likely to arise if th,

.d recommendations are adopted by Parliament without substantial variation_

imilarly, we have discussed the various announcements meade in connectioy,
with the new constitution-making.

We express our thanks to our friends at the Bombay Bar for making
various suggestions for the preparation of this edition, In particular, we ar,
indebted to Mr. Bhulabhai ]. Desai for allowing us to use his Forewerd for thig
edition; also, to Prin. Dara S, Sethna and Mr. Hiralal D. Nanavatifor having
afforded us various facilities,

80, Esplanade Road, Fort; } LN, V.
Bombay, October 22nd, 1930. M. M. G.

PREFACE
(¥irsT EpiTioN)

It is an accepted principle that students of Law should be tamihar wity,
the law of the Constitution. Adopting this principle, the University of Bombay,
and other Universities-have rightly prescribed Constitutional Law as part of
their curricula for the LL. B. Examination. But we go further and say thy
not only the students but the other citizens of the country alse should have a
working knowledge of the Constitution of the Land.

The ohiect of the present Work is to state in a clear and roncise farm th,
principles of the Constitutional Law of India and England. The Book is dividey
into two parts, the first dealing with the Indian Constitution and the seconyg
with the British Constitution. The text of the Government of India Act
1919 together with all the amendments upto date is also given.

This branch of Indian Law is mainly embodied in the Government q¢
India Act (the main Act of 1915, the amended Act of 1919 and subsequer,
amendments thereto) and Rules and Standing Orders made thereunder for th,
purpose of actual working of the administrative machinery. The principles of
this Constitution are stated under separate headings in order that students maj,
have & clear and speedy grasp of the subject; the individual sections are ney
reproduced verbatim but references are given in the margin,

Wherever necessary, special attention is devoted to the elucidation ang
discussion of impertant principles, As this work is mainly meant for studentg
of Law, we have refrained from entening into detailed discussions; but at the



same time, we have not hesitated to point out the chief merits and demerits
(which eut-number the merits) in the Constitution. We have also pointed out
the changes that are required to be made in accordance with the concensus of
public opinion in India.

[n India there are very few books available to students as well as to the
public, on the subject. Ours is a medest attempt to supply the want, As we
have discussed the subject from the constitutional and legal points of view,
we hope the general public will also be able to take advantage of the work

and if this is done, we will be more than satisfied for our humble efforts in this
direction,

After this book was printed, we heard of the resolutions of ‘no.confidence’
in the Ministers of Madras and Bengal being moved in the respective Legisla-
tive Councils, As the principle of joint liability is operative in Madras there
was only one resolution against the Ministry as a whole. Though the majority
of non-officials faveured this resolution-it was lost by opposition of the Govern
ment bloc. In Bengal, the resolutions were carried and on the Governor aceept-
ing them the Ministers have resigned according to the established convention.
The Governor is, therefore, obliged to take up the administration of the Trans-
ferred Subjects. This illustrates the trend of public opinion towards Diarchy
in the country.

The public press also informs us that a resolution in the Council of State
for establishing & Supreme Court in India, replacing substantially the Privy
Council in England, was similacly lost by Government opposition.

The General Index is exhaustively prepared; as it is common to boeth the
parts of the Book, the readers can simultaneously refer te topics common to
both the Constitutions.

We express our thanks to our friends at the Bombay Bar for making
various suggestions for the prepartion of this work. In particular, we are

indebted to Mr. Bhulabhai ], Desai for having accepted our invitation to write
a Foreword to this Book,

80 ,Esplanade Road, Fort, } LNV,
jombay; August, 1927, M.M.G
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THE
CONSTITUTIONAL LAW OF INDIA & BNGLAND

PART I
THE CONSTITUTIONAL LAW OF INDIA

CHAPTER 1
INTRODUCTORY

Development of Indlan Constitutional Government

1. It is a matter of common knowledge that Britishers first came to India
§n the 17th century, principally as traders and in course of time acquired a terri-
torial government of India. In this small treatise, however, we are not dealing
with that branch of history. What we have to consider here is the growth of
British constitutional government in India, the various stages through which it
passed and the nature and extent of the present system of government.

For a proper understanding of this vital question, it is necessary to cast a
cursory glance at the various periods in the constitutional history of India, and
to mark the constitutional developments that have taken place therein from
time to time. '

2. The constitutional history of lndia cAn be divided into four periods : (1)
The period of Chatters from about 1600 to 1763; (11 the period of Territarial
Sovergignty from about 1765 16 1857 ; (Ill) the perlod of Soverign Govern-
ment by the Crown from 1858 till 1909, and the beginning of a Constitution-
al Government by the Crown from 1903 to 1919 ; and (IV) the present period
of the beginning of the representative and partially responsible government
loosely called “Home Rule”, but strictly speaking a ‘dual government,’ The
new -onstitution that will hereafter be framed is expected to add an important
period in the development of the Constitutional Government of India.

3.(1). Period of Charters (1600-1765): During the first period, several
charters were granted by Queen Elizabeth and her successors to the East India
Company for the purpose of exclusive trade with India, There were in all
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thirteen charters granted during the period. The first Charter of 1600 descrves,

some attention. The whole aim and object of Btitain was to monopolise the
trade in India. A very strong Dutch East India Company was tormed in those
days with the similar object of monopolising the trade in India. The said Charter
of 1600 desired to meet the said competition and it being the first Charter which
established the British association with India deserves some notice. The said
Charter granted the necessary permit to ‘traffic and use the trade of merchan-
dise,” ‘to assemble themselves in any convenient place, to make reasonable laws
and ordinances for the good government of the East India Company and of all
officers employed or to be employed, for the better advancement and continuance
of the said trade and traffic,’ 'to impose such pains, punishment and penalties
by imprisonment or by fine as might seem necessary or convenient for obser-
vation of the laws and ordinances and to have exclusive right to such traffic
and trade.’

It may be noted that a very important restriction was imposed on the
Company’s powers of making laws and ordinances. It provided that the laws
and punishments were “f0 be reasonable and not contrary to the laws,
statutes or customs of the English realm.”

4. Constitutional polnt: This Charter deals with some impartant cons-
titutional points. At present, we have nothing to do with the constitution or
the privileges of the Company. We have to note only the legislative powers
conferred upon the Company, The main provisions of such legislative powess
with their significance have been referred to hereinabove. .

In effect, the roots of the British Government in India can be said to
have been laid with the powers contained in the Charter of 1600,

5. Charter of 1661 : Another important Charter of the said period to
which attention must be drawn is one of 1661. This Charter gave powers to
the Company for the purposes of (1) coining money, (ii) administration of
justice, and (iii) punishing interlopers. -

6. Constitutional point: 1t also empowered the Company to appeint
Governors’' Councils and other officers for their government, The Governors
and Councils were empowered with the administration of justice in all causes,
whether civil or criminal, according to the laws of the Kingdom and to execute
judgement accordingly.

It empowered the Company also te make peace or war with non.Christians,
to erect fortifications and to seize interlopers.

7. Its Constitutional significance was that it extended the various regal
and legal powers conferred upon the Company by the first Charter of 1600,
With these extended powers, the root of the British Government in India
gained strength of a better and permanent nature.
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8. British (born) Subjects: Every Charter, which gave the Company
power to administer justice, made special provisions and resgrvations in favour
of British (born) subjects,

9, The Charter of 1669 granted the port of Bombay to and enlarged the
administrative, judicial and other powers of the Company. It also invested
the Company with civil and military goverament,

10. Rupees: The Charter of 1677 granted to the Company the power
to establish a mint at Bombay for the purpose of coining money to be called
Rupees. )

1. thi_l_ﬁﬁ gave the Company the powers of declaring war
and making peace with heathen nations; and the King established a Court of
Justice with maritime jurisdiction. The Courts were empowered to adjudge

and determine the cases according to rules of equity and good conscience and
the laws and customs of merchants.

12. Judge-Advocate t During the Court-Martial trial of Gahrwalli Military
Soldiers held in June 1230, a Judge-Advocate was appointed and therefore it is
necessary to invite the attention of the reader to the provision made for the
appointment of a Judge-Advocate in the said Charter of 1683. The President
of the Council at Madras was appointed Judge-Advocate till the arrival of the
permanent incumbent of the said office. It is needless to state here that the
said arrangement caused dissatisfaction.

13, e Charter of 1687 empowered the Company to establish a Munjei.
pality and a Meyor's Court at Madras. It also established a Court of Record
with power to try civil and criminal cases. .

Various subsequent Charters extended the powers of the Company,
established Municipalities at Bombay and Calcutta, empowered them to
establish Courts of Requests (similar to the present Small Causes Courts) at
various places, gave powers to cede territories, and created Probate and
Testamentary jurisdiction,

As the Company detived its powers, privileges, riglits and liberities by
Charters the period is known as that of Charters. I

14. Constitutional position: The question arose whether the various
rights and privileges which were conferred upon the East India Company by the
Charters granted by the Crown were within the powers of the Crown. Some
persons contended that Parliament alone had the power of conferring such rights
and privileges, This point was for the first time decided by Lord Chief Justice
Geffreys (the East India Company vs. Sandys), whereby two principles were
laid down, viz., (1) that by the Laws of Nations, the regulation of trade and
fommerce are reckoned inter juris reggliq (i.e, the prerogative of the Crown);

[ ]
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and (2) that though by the laws of the realm monopolies are prohibited, certain
monopoly is permitted by the usages and practice of the country. Subsequen-
tly, the Privy Council also decided the same point laying down that the Crown
can grant such Charters, )

However, in 1694 the matter came up for discussion before Parliament.
They, in effect, resolved "tmmr_wwﬂud rights to trade
with the East Indies unless prohibited by Acts of Parliament.” Macaulay,
thetm%y saying ¥it has ever since been held to be
sound doctrine that no power but that of the whole legislature can give to any
person or to any society exclusive privilege of trade with any part of the world."”

Practically, owing to the aforesaid resolution of Parliament, the practice of
giving monopoly of trade exclusively to any one corporation or society bya
Royal Charter ceased. Whatever steps were taken subsequently in the direc-
tion of giving monopoly, rights, privileges, or powers, were taken by an Act of
Parliament. '

15, (1). Period of Acts (1765-18567): This period is known as that of the
Acts, the reason being that the said period was regulated by variousJActs of

Parliament, whereas the first was regulated by Charters granted by the Crown,
The important Acts were those of 1773, 1784, 1793, 1800, 1833, and 1853.
~ e —— = =

16. Territorial Sovereignty: In the year 1675, Clive obtained the Sanad
of Divani from the Mogul Emperor, i.e., the right to collect revenues in Bengal
with control over Divani Adalat; and this gave them the power of ‘purse.
They had already acquired the power of sword and this additional power marks
the ferritorial sovereignfy with a legal basis. At that time, the Company was
placed almost in insolvent circumstances though it had a decent income. The
reasons are well known, This confusion led the Home Government to make
confidential inquiries as & result whereof the Regulating Act of 1773 w
passed. /y

17. The Regulating Act of 1773: By this Act, a Governor-General and
‘'our Councillors were appointed for the government of the Presidency of
Whe whole of The civil and mllﬂiry—gmof all the territosiny
icquisitions in Bengal, Bihar and Orissa was vested in the said Governor-
General and Cou"n_cil.& It alse invested the said Governor-General and Council
with the powers of superintending and controlling the government and
administration in the Presidencies of Madras an&‘ombay. Q.The government
at Bombay and Madras could not, under the provisions of the said Act,
commence hostilities or make or declare war or conclude treaties with any
Indian Ruler or Power without the previous consent of the Governor.General
and Council unless for so doing there was not sufficient time to obtain the
previous permission.

Before this Act, the Presidencies of Bengal, Bombay, and Madras hag for the




DeveELOPMENT OF INDIAN CONSTITUTIONAL GOVERNMENT 5

purposes of the administration of each Presidency a separate and independent
Governor and a Council ; each Government was autonomous within its own
Presidency and only subject to the control of the Directors at ‘Home’.

18. Federalism and Unitarianism : , Before the Act of 1773, there were
elements of federalism in the constitutiox(l‘ of the Company as each Presidency
was absolutely independent of the other and autonomous within its own
territorial limits., In an unitary type of government, there is always concen.
tration of the powers of government in a central body. The Act of 1773 created
such centralisation and vested centralised power in a Governor-General and
Council at Fort William. This provision in the Act introduced the unitary
type in the British Government in India.

19. Courts of Judicature: The said Act empowered the Crown to
establish, by Royal Charter, a Supreme Court of Judicature in Bengal. This
provision deprived the Company of its power to have its own Court and estab.
lished a King's Court. Civil, criminal, admiralty, ecclesiastical and testamen.
tary jurisdictions were granted to the Supreme Court of Judicature, But it was
provided that the said Court had no jurisdiction over the Governor General or
any Councillor, A provision was made for an appeal to the Privy Councily

20. Ordinances and Regulations: This Act empowered the Governor.
General and Council to promulgate necessary Ordinances and Regulations for
good government as should (1) be deemed just and reasonable, and (2) not be
repugnant to the laws of the Realm. (Ss. 36 8 37).

In short, and principally by the said Act,a Governor-General with four
Councillors was appointed and to him the whole civil and military governmens
was entrusted; the relations of the Governor-General and other Governars
were defined, the Crown was empowered to establish by Royal Charter a
Supreme Court of Judicature in Bengal with powers to exercise civil, crimingl,
testamentary, admiralty and ecclesiastical jurisdictions ; powers were granted to
the Governor-General to frame necessary rules, issue Ordinances and Regula.
tions for good order and better government and limitations were placed on the
Company’s servants on receiving bribes and engaging themselves in private
trade.

21. The Act of 1781 : In its working, the Act of 1773 created varioys
difficultics and on mafiy occasions the Judiciary and the Executive Govern.
ment came into conflict. Another Act, being the Act of 1781 had to be passed
whereb7 The necessary difficulties were removed and the relations between the
Executive Council and the Judicial Courts were defined. Certain other altera.
tions therein also removed Sossibilifiés of confusioty

22. Move towards centralisation: The Act of 1784: This Act empo.
wered the Governor-General in Council at Fort William in Bengal to
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superintend, control and direct the several Presidencies and Governments { then
existing or thereafter to be created or established in the East Indies hy the
United Company ) in all such points as relate to any transaction, powers, wat,
peace or to the application of the revenues or forces of such Presidencies and
settlements in times of war or any such other points as would from time to
time be specially referred to the Court of Directors of the Company for their
superintendence and control. In effect, the constitution was almost entirely
changed both in the Home Government and the Government of India.
Indirectly, at Home, the Govetnment was placed much under subordination to
a body representing the British Government. In India, the system resembling
the present system of Executive Councils and their subordination to the Home
Government was started. It can be said that the germs of “double Govern.
ment" originated from the said Act,

23. Further pieces of Legislation till 1807 made certain alterations, By
the East Jndia Company Act, 1784, otherwise known as the Pitt's Act,
six Privy Councilors were appointed to act as Commissioners for the affairs of
India, The Act of 1807 gave powers to the Governor in Council at Bombay
and Madras to frame rules, make Regulations, etc. The Act of 1815 alss
effected certain changes in the internal administration. The only additiona]
change wes that of providing Church Establishment in India. The Act of

. 1823 established a Supreme Court at Bombay almost similar to one at
* Calcutta,

24. Various Regulations were made and promulgated in the year 1817,
pursuant to the powers conferred upon the Government by the Act of 1813,
Occassionally, action is taken even now under some of those Regulations.

25. Constitutional issue: Legal Opinion is divided on the question
whether the Regulations referred to in para 24 anfe can be said to have been
impliedly repealed by the Royal Proclamation of 1858 which has the same
effect in law as an Act of Parliament. (Halsbury, Vol. 7, para 18; Hailsham
Edition, Vol. 6, para 776), There is an old Bengal decision which, in effect,
lays down that such a Regulation cannot be said to have been repealed by such
Royal Proclamations. This question, however, has not been brought promi.
nently before any Court of Law and therefore in the absence of any recent
authority the matter does not appear to be free from doubt.

26. By the Charter Act of 1783, steps were faken towards complete
centralisation. Even penalty was imposed on Governors for disobedience.

27. By the Government of India Act, 1800, provisions were made for
eatablishing, by Charter or Letters Patent, a Supreme Court of Judicature at
Madras with full powers with civil, criminal, admiralty and ecclesiastical
jurisdictions, and some other minor provisions were made for the better
administration of India.
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28. By the Actof 1832, known as the Indian Bishops g Co
1832, provision was made for the appointment of Bishops and ¢, e;:r:- A.ct,
a Superme Court of Judicature at Bombay in the same form apg with nhlrshmg
powers and authorities as were then enjoyed by the superme Court tfe sn.me
ture at Fort William in Bengal. of Judica.

*, 29, By the Act of 1833, the territorial possessions were said | .

trust for His Majesty, His helirs, efc., for the services of the Gowro be in
India”. Monopoly of trade was abolished ; the Govemcn-.(;enenl mrfem' of
title of Governor-General of India; changes \;W;ﬂ:?
Governor-General ; a separate Law Member was for the first time aé‘;" of the
Council; but the said Law Member was not allowed to sit an ed to the
at meetings for making Law> and Regulations; a separate pr&idenvote except

was established and important alterations were made with re er:y of Agra
legislative powers of the Government. Nce (o the

The section relating to the creation of the new Presidency of A
repealed by the subsequent Act. (5 & 6 Will. 4, ch, 52), fra was

The Act designated the said Governor-General of Bengy] and Copret
the Governor-Genew' of India in Council. * The Governmeny, of M"“nc:l as
Bombay were drastically deprived of their powers of legislatioy, and ;ldras and
with the right of proposing to the Governor-General in Council o eft only
laws which they thought expedient.”” By this provision, Projects of the
General of Benga! became the Governor-General of India with ¢ : Governor-
of making laws for British India. The superintendence, directio, Sole powers
of the whole civil and military government in India was vesteq in .and control
nors and their Councils were deprived of their powers of Creats im. Gover.
office, granting any salary, etc, without the previoys o "8 any new
Governor-General in Council. Similar restrictions are foung in“‘:::on of the
ment of India Act. The Local Governments were merely the the Govern.
Governor-General in Council, agents of the

These provisions, to avery great extent, completeq the
centralisation. Process of

It is important to note that the powers and privileges of, ang
tions on the Indian Legislatures (Act of 1833) were practica]] thn the restric.
exist at present. The history of Indian Legislature really t: Same as those
Some of the provisions of this Act exist even in the presen; Act § from 1833,

30. Position of the Company sammarised: In Gibg,, ve, T ’
(5 Bing. N. C.262) Tindel, C. ]. summatised the positjo,, of he E. 1. Co,
in the following words: the Company
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“The Statute 9 and 10 Wilk 3, ch. 44 and the Charter of ificorporation
granted by the King under the powers of that Act form the foundation
of the privileges of the present United East India Company. And, from ¢he
provisions made by that Statute, it is evident that the Company was established
originally and in the first instance for the purpose of trade only; namely, exclu-
sively trafficking and using the trade of merchandise to and from the East
Indies and in all places between the Cape of Good Hope and the Straits of
Magellan, and with ne other object or design.

“But, without adverting to various enlargements by the Legislature in
subsequent reigns of the term for which the Charter was originally granted, it
will be sufficient for the present purpose to observe that about the commetn
cement of the reign of George I, a question arose between the Governmen-
and the East India Company as to the claim set up by the latter to the posses-
sion of the territorial acquisitions in India which had been made by them—a
claim inconsistent with the general principle prevailing in the law both of
this and other States, namely, that all conquests made by subjects must
necessarily belong to the Crown. And, in consepuence of this contention &n
agreement was entered into between the Company and the public that the
territorial acquisitions and revenues lately acquited in the East Indies should
remain in the possession of the Company and their successor during the - term
" therein mentioned, an agreement which was carried into effect by the Statute
7 Geo. 3, ch. 57, The term therein mentioned was afterwards enlarged and
the possession and government of the territoris]l acquisitions continued in the
said United Company by subsequent Acts of the Legislature, down to the
present time; without prejudice, however, as declared by the preamble to the
Statute 53 Geo. 3, ch. 155, s. 61 to the undoubted sovereignty of the
Crown of the United Kingdom of Great Britain and Ireland in and over the
same, or to any claim of the said United Company to any rights, franchise,
or immunities.

“Upon this legislative authority, subject, however, to such control of the
Crown as is provided by several statutes, does the right of the Company to the
Possession and government of the territories acquired in the East Indies depend.
And from the same legislative authority without referring to many express
provisions in the subsequent statutes, it is manifest that the Eagt India Com-
pany have been invested with powers and privileges of a two-fold nature, per-
fectly distinct from each other; namely, power to carry on trade as merchants
(subject only to the prerogative of the Crown to be exercised by the
Board of Commissioners for the Affairs of India) and power to acquire
and retain and govern territory, to raise and maintain armed - forces
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by sea and land, and to make peace or war with Native Powers of
India.”™

31. The Act of 1853 was the last important Act of the said perfod where.
by the Government was authorised to create a separate Presidency. The Law
member was allowed to sit, to be present and to vote at all meetings of the
Executive Council. Important alterations were made in the machinery of the
Indian Legislature by the said Act, The beginning of the Legislative Council
was made by appointing a council of 12 persons for the purposes of legislation,
The sittings of this Legislative Council were made public and their proceedings
were published. Various restrictions were imposed on the said Council, many
whereof prevail even to-day.

Another marked feature of that Act was that the covenanted Civil Service
was thrown open to general competition.

32. The Act of 1854 is the first Act of the seid year which empowered
the Governor.General in Couucil with the previous sanction of the Home
Government to create Chief Commissionerships,

33. The last Act of this perlod was the Act known as the Government of
India Act, 1854. By the said Act, provision was made for the mode of passing
Letters Patent and other Acts by the Crown relating to Indie. The said
Act also invested the Governor-Genetal of India in Council with certain
powers.

34. (II). Period of Sovereign Government by the Crown: The Govern-
ment of Indja Act, 1858: The mutiny of 1857 knelled the curfgw bell of the
East India Company and the system of * Double Government™." The Crown
took over the Government of India. After the Proclamation of 1858 was
issued, the Government of India Act, 1858, was passed. Thereunder the
reign of the Imperial Government began.

At present, the Royal Proclamation of 1858 has raised many constitu.
tional issues.

* And it wes held that a contract relating to the pemslon of o retiring officer
was mada by the Company in their politioal charaster as governors and not in their trading
character 88 merchants,

In the Becratary of Btate In Council va, Kamathee Boye Bahaba, 7 M.EA, 476; 13 Moo,
P.C. 22, (A"59) their Lerdships of the Privy Coumenl followed the rulings in former cases which
t[emded that the East India Company had powers of sovereignty whick were distinct from their
powers to carry on Lrade, and added that the Statute 3 and 4, Wil 4, ch, 85 in no degree dimi-
nished the authority of the Company to exerelse on behslf of the Crown of Grest Britain and
subject to the con trel thireby providéd, thewe delegated powors of sovereigniy.
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35. The Government of India Act, 1858, declared that India was
thenceforth to be governed directly by and in the name of the Queen and Her
successors, technically called the Crown, through one of the principal Secretaries
tp be named the Secretary of State for India, to whom the powers of the
Board of Control and Directors of the East India Compsny were transferred.
The Secretary of State for India was to be assisted by a Council of 15 members,
to be termed the Council of India, 8 whereof were to be appointed by the Crown
and the rest to be elected by the Directors of the East India Company. The
only reason of giving a Council to the Secretary was to satisfy the East India
Company by giving them some representation in the Government; the Council
so started yet exists, though on different lines, apparently without the same
powers, privileges or rights, but to all intents and purposes with a great voice
in the administration. Vacancies were to be filled in by the Crown in cases of
Crown appointments. The members were entitled to remain in office during
good behavioutr, i.e., they were liable to be removed on an address by both
Houses of Parliament. They had no right to sit in Parliament and to vote.
They were denied this right on the ground that they should be non-party men
and should not involve themselves in politics. The Council had pewers
somewhat similar to those of the ptesent Council which shall be discussed
while dealing with the Government of India Act as amended by the Act
of 1919,

36. This Act (of 1858) laid the foundations of the present Government of
India Act. In the year 1861, important Acts of Parliament were passed, they
being the Indian Civil Service Act, the Indian Councils Act and the High Courts
Act. The Indian Civil Service Act properly regulated the services and validated
the verious irregular appointments in the past. By the said Act, several appoint.
ments were reserved for the members of the covenanted civil service.

37. By the [ndian Councils Act, the constitution of the Governor-
General’s Executive Council was modified and the Indian Legislatures were
remodelled but out of the five members in the Governor-General’'s Executive
Council, three were to be appointed from the Services and one was required to
be either a Barrister or an Advecate.

By this Act, the Governor-General got the powers of appointing the Presi-
dent of the Council in his place and stead with all his powers when he was to
leave the headquarters; he was also empowered to invest himself with all the
powers of the Govervor-General in Council when he was out of the capital ;
however, he was not allowed to use such powers with referznce to legislation. It
is needless to state that the Governor-General has got similar powers eveu
under the present censtitution.

38. By the Indian Councils Act, 1861, various changes were made. The
[ Presidencies of Madras and Bombay got back their powers of legislation but
with two limitations : (1) They could not make or take into considerae



DEVELOPMENT OF INDIAN CONSTITUTIONAL GGOVERNMENRT 1

tion certain laws without the previous sanction of the Governor-General:
and (2) the Acts passed by Local Councils could not be valid unless they have
received the assent of the Governor-General in addition to that of the Governofr.
These restrictions prevail in one form or another even at present. The Legis-
latures under this Act were not deliberative bodies. They could not inquire
intd grievances, ca'l for information or examine the conduct of the executive.
They were merely advisory bodies and sowed the seed of Representative
Institutions. That character prevailed till the Minto-Morley period and the
official majority in the Imperial Legislative Council was maintained.

39. By the High Courts Act, 1861, the Crown was empowered to
establish by Letters Patent, High Courts of Judicature at Calcutta, Bombay and
Madras in place of the old Supreme and Sadar Courts. The tenure of office of
the Chief Justice and Judges was one during pleasure which continues even
now. Such tenure of office for judges is objected to on the ground that they
cannot have full judicial freedom, The High Courts of Bombay and Madras are
under the Local Government but the Indian Statutory Commission appointed
in 1928 has recommended the transfer thereof to the Central Government.

It must have been noted that various alterations made in the respective
spheres were to a certain extent on broader lines, but in consonance with
the principles of Imperial Goverament. By this Act, better provision was
made for the Executive Councils of the Governor.General and other Governors.
In the Governor-General’s Executive Council, the Commander.in Chief was
appointed an additional member. In cases of emergency, the Governor.General
wes armed with powers af waking Qrdineaces, which were ta remaia ia focce
for six months (section 23). Such emergency legislative powers still remain
vested in the Viceroy, (section 72 of the Government of India Act, 1919), This
subject will be further discussed under section 72 of the present Act, The yests
1930 to 1933 will remain as eventful years during which the Government
was practically carried on under such emergency legislation, Bombay and
Madras Governments got back their powers of legislation which were abolished
during the second period by the Act of 1833, The Local Legislatures were
not empowered to contrel, by their Acts, the jurisdiction or procedure of the
High Courts, This was left partly with Parliament and partly with the Central
Legislative Council,

Various Acts were, thereafter, passed making alterations whereby the
Indian High Courts Act of 1861 was ‘amended, the legislative powers of the
Governor.General’s Council were extended and the Secretary of State was
empowered to fill in vacancies in the India Council. ©On special reasons being
shown, he was also empowered to appoint any person having special knowledge
of any subject or having either special or professional qualifications, in
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the Legislatures, The period of the office of the Council was fixed at 10 years
but official members were to continue during good behaviour. Various addi-
tions, alterations and reductions were made in their own spheres. The important
Acts herein referred to were the Indian High Courts Act, 1865, the Gavern-
ment of India Act, 1865, similar Act of 1873, the Indian Councils Act, 1874,
the Councils of India Act, 1875, the Royal Titles Act, 1876, the Indian Marine
Service Act, 1884, the Council of India Reduction Act, 1889, the Indig Cauncil
Act, 1892, and the Indian Councils Agt, 1904.

40. The Act of 1873 formally dissolved the East India Company: the
Indian Councils Act added one more member to the Executive Council of the
Governor-(General; and the Royal Titles Act, 1876, empowered the Queen to
assume the title of Queen-Empress of India.

41, Minto-Morley Reforms: The third Period includes the Minto Morley
Reforms as a result of the liberal policy of the then Governor General and the
Secretary of State and important Acts were passed by Parliament. This piece
ot legislation marks the period of the beginning of a ‘Constitutional Government.’
It was impossible for the statesmen to take a long-lag and therefore they gave
powers which they possibly could; but it made a good beginning. Obligations
are, also, due to Indian politicians for their wise and guarded propagandsz
for achieving the object. The said Indian Legislative Councils Act, 1909,
introduced changes both in the constitution and functions of Indian Legislative

ouncils, The most important elements in a Council are: (1) number of

mbers, (2) proportion of offictal and non-offictal members and (3)
methods of election and appointment. Changes were made in all these three
spheres, The following table will show the number of members at various
‘stages:

Maximum Number Similar under the Similar under the

Councils Sl membecs Act of 1892 Act of 1909
Governor-General’s

Council 12 16 ,_é?
Cquncil of Bombay,
Madras and Bengal 8 each 20 each 50 each
United Provinces 15 50
The Punjab 30
Burnma - es 3O
E. B. 8 Assam vos 50

42. It may be noted that after the well-known Partition of Bengal was re-
moved by a declaration made by His Majesty the King-Emperor at the Durbar
held im December 1911, a separate Province of Bihar and Orissa was formed.
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43. (i) For ascertaining the total strength of each Council, ex-officio
members should, also, be considered. (1) For the Governor-General’s Council,
there were eight ex-officio members—six being the members of his Cabinet, the
Commander-in-Chief and the Lieut. Governor or the Chief Commissioner of
the province in which the Council assembled. (2} At Bombay and Madras,
there were 4 such members—3 being the members of the Executive Council
and the 4th bemg the Advocate-General. (3) For Bengal and Behar & Orissa,
there were 3 such members of their respective Executive Councils, The
Governor-General and the Governors were appointed Presidents of their res.
pectlve Councils.

(i) Propertion of non-official and official element: The Act of 1861
required both these to be equal in the Imperial Council and in those of Bombay
and Madras and one-third of the additional -members of the other Councils
were required to be non-officials. An official majority was, almost always,
maintained. By the Acts of 1902 and 1912, non-official majority was
requlred to be maintained in the provincial councils, but official majority was
maintained in the Imperial Council.

k (iii) Mode of Representation :’This Act introduced the principle of election,
s until then there had been no element of election in the constitution of the
Councils, and all the members_ were__nqmmated Theugh this element of
election Was_ introducced, the franchise was not placed on as liberal a basis as
at present. Several public bodles. like Local Boards, were given a right to
send representatives of their own. A separa.te electoral right was given to
Musl:ms, and te secure the representation of  Some minorities, the Govern.
ment were authorized to nominate their representatives In this way the
representation of all the parties and classes was secured, There were certain
restrictions—-somewhat similar to those existing at present—placed on the
eligibility of candidates for election.

"

44, Functioos of Legislative Council: So much for the changes in “¥he
constitution of Councils, Now, we shall deal with their functions. Mainly,
there are three functions of a Legislative Council, viz., (:) Leg:slatwe (ii)
Deliberative and (iii) Interrogatory.

" In respect of (i) legislative function, no changes were made. (@hbgr_
ative function was strengthened on the popular side. Power of discussion over
_budgef was granted, but the righf of maving resolutions and dwldmg Councxls

“thereon was not given, Matters of general public interest were allowed to be
demanded, (iii) The right of asking supplementary questions for the purposes
of getting explanations or elucidating further facts in respect of the original
qQuestion, was granted. But the President was armed with powers of refusing

ta reply without a previous notice.
The said Act also gave powers to make changes in the Executive
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Government of the Provinces, By the said Act, it was, inter alia, provided that
in Bombay and Madras, maximum four members may be appointed to consti.
tute the Executive Council; but a condition was imposed that two of them must
have been in the service of the Crown, at least, for 12 years prior to their ap.
pointment in the Council. An executive Council was created for Bengal,
and a right was given for creation of such Councils in other provinces
after having previously laid a draft of any Proclamation proposed to be
made in connection with the creation of such Councils before each House of
Parliament.

Another step forward was taken during this regime by appointing Mr,
flate Lord) Sinha a Law Member of the Governor.General’s Executive Counciff
and tw\gl:_:{iuns in the Council of India in England.

The other important piece of legislation in this period was the InJiaa High
Courts Act, 1911, The said Act raised the maximum number of Judges,
empowered the Crown to establish other High Courts by Letters Patent and
empowered the Government of India to appoint temporary additional Judges
for not more than two years.

45. The Government of India Act, 1912, carried out the changes declared
by His Majesty the King on December 12th, 1912, The seat of Government
was transferred to Dg]hx from Calcutta, the partition of Bengal was cancelled,
& new province of Bihar & Orissa was created and Assam was constituted a new
Chief-Commissioner’s province. The following provisions are also noteworthy,
A Governor in Council of Bengal were appointed: certain powers were reserved
with the Governor-General in Couacil in respect of the Presidency of Bengai,
the appointment of (ex.officio Member; the Advocate.General in the Legis.
lative Council of Bengal was kept optional, and the establishment of Legislative
Councils for provinces under Chief.Commissioners was authorised.

'The Government of India Act of 1915 was merely a consolidating Act
and that of 1916 amended merely the Act of 1915 in some minor particulars,

This brings us to the end of the period of Iroperialistic Government.

““We now propose to marshail the Acts that were passed with reference to
the constitution of executive government, legislature, etc.
In the first period, really speaking, there were general Charters, each

Charter dealing with many points.

Relating to the Constitution of the Council of India (1869-1907), the
important Acts were (1) the Government of India Act, 1869 (328 33 Vict.
ch. 97) (2) the Council of India Act, 1876 (398 40 Vict. ¢h. 7) and (3)
the Council of india Act, 1907 (7 Edw. 7, ch. 37),
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Relating mainly to the Constitution of Imperial and Provincial Execu.
tive Governments (1865.1912), the important Acts were: (1) the Government
of India Act, 1865 (28 8 29 Vict. ch. 17); (2) the Indian Councils Act, 1874
(37 B 38 Vict. ch. 91); (3) the Indian Councils Act, 1904 (4 Edw. 7, ch,
26); and (4) the Government of India Act, 1912 {2 8 3 Geog. 5, ch 6)

Relating mainly to the Constitution of Imperial and Provincial Legis.
latures (1861.1918), the important Acts were: (1) the Indian Councils Acy,
1861 (24 B 25 Vict. ch. 67); (2) the Indian Councils Act, 1869 (32 & 33 Vict,
ch. 98) (3) the Indian Councils Act, 1870 (33 8 34 Vict. ch. 3% (4) the
Indian Councils Act, 1871 (34 8 35 Vict. ch. 34); (5) the Indian Councils
Act, 1892 (55 B 56 Vict.ch. 14); and (6) the Indian Councils Act, 1909
(9 Edw. 7, ch. 4). By section 8 of the said Act, it was laid down that,
it shall be read with the Indian Councils Acts, 1861 and 1892. It was,
also, provided that these Acts, together with the Indian Councils Act,
1869, the Indian Coeuncils Act, 1871, the Indian Councils Act, 1874, the
Indian CouHs Act, 1904, may be cited together as the Indian Councils
_A&g_,_lBﬁl te 1909, -

Relcitt'ng to the Constitution of the Indian Judiciary, (1833.1916), the
important Acts were: the Act of 1833 (3 8 4 Will. 4, ch 41); (2) the
Indian High Courts Act, 1861 (248 25 Vict. ch. 104); (3) the Letters Patent
for the Calcutta High Court, 1865; (4) the Indian High Courts Act, 1911
(1 8 2 Geog 5, ch. 18); and (6) the Letters Patent of 1916 for the Patng
High Court and similar Letters Patents for various other High Courts.

47. (IV). The Present Perliod: The Announcement of August 1817: The
beginning of the present system of Government was made by the famous ang
irportaee Amroamasarent made by e ther Seanetury of State for ndva (R,
Montagu) with the full concurrence of the British Cabinet, in the British Parlia.
ment on the 20th August, 1917. The said Announcement was in the follow.
ing terms: “Policy of His Majesty’s Government with which the Government'
of India are in complete accord, is that of the increasing association of Indians jn
every branch of the administration and gradual development of self-governing
Institutions with a view to the progressive realisation of responsible govery.
ment in India as an integral part of the British Empire. They have decided
that substantial steps in this direction should be taken as soon as possible, and
that it is of the highest importance as a preliminary to considering what these
Steps should be that there should be a free and informal exchange of opining
between those in authority at Home and in India. His Majesty’s Government
have accordingly decided, with his Majesty’s approval that I should accept the
Viceroy’s invitation to proceed to India to discuss these matters with the Viceroy
and the Government of India, to consider with the Viceroy the views of Locg]
Governments, and to receive with him the suggestions of representative bodies
and others.”
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Owing to the political situation (not only in India but alse in other parts of
the world) created by the Great War, foresighted politicians and statesmen in
England thought it wise to make that Announcement. It eased,to a certain
extent the political tension in India; some persons in England cried ‘Halt’, but the
late Lord Curzon silénced such short-sighted *conservatives’ by giving an effec.
tive reply to their cry in the House of Lords in the following words: “It is all
very well to say that you ought not to raise these matters in time of war., My
Lords, it is the war that raised them. You cannot unchain the forces which
are now loosened and are at work in every part of the world withouf having a
repurcussion which extends over every hemisphere and every ocean, and believe
me, the events happenning in Russia, in lreland, in almost every country of®
Europe, the speeches being made about little nations and the spirit of nation.
ality have their echo in India itself.”

48. Inthe said Announcement, the phrase “Responsible Government” is
used. “Self-Government”, “Home-rule’, etc., are, almost, convertible terms.
“Responsible Government’’ means and implies that the executive government
of the country must be responsible for their acts of commission and omission to,
and must be under the control of the public through their elected non-official
majority; in short, there must be popular government and if it loses the confi-
dence of the public, it must give place to another popular government. If there
is a majority of elected non-official representatives of the public in the legislature
but if the executive government is 10/ responsible to and under the control of
such a legislature, the form of the Government is known as *“Representative
Government”’. Under the present Act, we have a combination of both; we shall
discuss this subject while considering the Act.

49. With a view to take practical steps towards carrying out the promrsc
given in the famous Announcement of the 20th August, 1917, Mr, Montagu
and some other politicians came out to India towards the end of the same yes§.
After having consulted various beodies in India, the then Viceroy Lord
Chelmsford and Mr. Montagu submitted a joint report on indian Constitutional
Reforms to His Majesty’s Government at Home in the following year As
# result of the recommendations contained in the said Joint report, a Bill was
introduced in Parliament in 1919, and the same was referred to a joint Select
Committee of both Houses of Parliament. After mature consideration, the
same was passed into Law,

The present Government of India Act is really a consolidating Act. Till
1919, its various provisions were spread over many Acts.

50. Salient Features of the Act. By the Minto-Morley Reforms of 1909,
some important constitutional changes were made: some provincial governments
were to a certain extent, made representative ones; and the Imperial Legislative
Council was granted some voice in the administration. The Mont-Ford Réform
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of 1919 went a step further and introduced a system of representative govern-
ment in the Government of India and a partial system of responsible Govern-
ment ia the Provinces. The changes wrought by this Government of India
Actof 1519 are mainly as follows s

(1) The Government of India or the Central Government: It continued to
be irresponsible to the Indian Legislature; it remained, as before, responsible to
the Home-Government which is responsible to Parliament; but some other
important changes were made. Though nol placed under the control of the
Indian Legislature, circumstances are created whereby it is placed under
popuiar infiuence. Such popular influence is created by changes (1)in thel
personnel and sfrength of the Central Government, (if) in the rights, liberties
and functions of the Central Government or Government of India and (iii} in
the constitution, powers, privileges, functions and procedure of the Central
Legislature.

(2) Praviccial Govermment: Fram the status of a representative
1gavernment it was raised to the jaint status of representative and somewhat
responsible and autonomous government. It must be noted that full respon.
sible government can not be said to bave been granted by the said Act The
language of the Act is much guarded, and a strong Governor may construe it
in his favour. As it is only a beginning of such government, which according
to English opinion is foreign to Indian sentiments, the Home Government
will cautiously construe the sections of the Act and thereby may unwittingly
#gree with any unscrupulous Governor. For the purposes of administration of

e Provinces, various heads of administration were reserved for the Governor
in Council subject to supervision and guidance of the Government of India and
subject to the control of the “Home Government’’; and some heads were frans.

erred to ministers and the Governor subject to the control of the Legislature.
Sec. 52 cl. (3) provides: “In relation to transferred subjects, the Goverror
shall be guided by the advice of his ministers, unless he sees sufficient cause to
dissent from their opinion, in which case, he may require action to be taken
otherwige than in accordance with tha; advice.”' The former heads are techni-
cally known as “‘Reserved-Subjects”. In respect of the former, there is only a
representative form of government, and in respect of the latter, to a certain
extent, “responsible government”. Thus, it must have heen noted that in
Practice two forms of government brevail; it is loosely called “dual govern-
mert”’ or “diarchy’’. The consensus of public opinion is against *“Diarchy”;
some opine that the system should be given a trial though it is both unworkable
and unnecessary. Even for these purposes, several heads of administration
ere reserved with the Government of India; they are termed central heads,
and those for Provinces are termed provincial heads. Revenues, also, are divided,
some having been allocated to the Indian Government and some 1o Provincial
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Governments., As in the Central Government, so in Provincial Governments
also. changes were effected in (i) the constitution of the Executive Government,
" (ii) the powers and functions of Provincial Governments and (iii} the constitu.
tion, powers, privileges and functions of Provincial Legislative Councils.

(3) Provisions relating to public Services in India were greatly modified.

These are the provisions regarding Goverament in India.
'

(4) Changes were made in the constitution, powers, privileges, rights,
liberties and functions of the “Home Government'’ in England. Salaries of the
Secretary of State for India and his Parliamentary Under-Secretary were made

.chargeable to the British treasury : this change made Parliament to talce more
interest in Indian debates.

(5) Provision was made to appoint a Statutory Commissiofi to enquire
into the present working of the Reforms, and to consider how and what further

instalment should be granted, as laid down in the Announcement of August
20th, 1917.

We will deal with these subjects in detail when we will deal with the Act:

We have noted in what respects changes were effected by the Act- Now
we will consider the scheme of the Act. .

61. The Scheme of the Act: The Act is divided into various parts, each
part dealing separately with each head either executive, legislative, or judicial.
These parts could be grouped together for the purpose of explaining or under-
standing the working of the Act.

Group [:  The first three parts deal with the powers, functions, etc., of the
“Home Government.” We will explain these terms while dealing with the Aect.
The “Home Government” in England consists of “The Crown"”, “ The Secretary
of State for India” and “The Council of India".

Group 1l: Parts 1V and VII deal with the Government of India and its
powers, functions, etc,

Group:lll: Parts V and VII deal with Provincial Governments.

Group 1V: Part VI deals with Legislatures, both Central and Provincial,
Group V. Parts VII and VIl deal with Civil Services.

Grogp VI: Part IX deals with Indian High Courts.

Group VII:  Part VI deals with Ecclesiastical subjects.

The last parts X1 and XI1I of the Act are general,
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VARIOUS ROYAL PROCLAMATIONS

B2, It seems various complications arose owing to the several Royal Pro-
clamations. We propose to discuss such various constitutional complications
srising therefrom at the respective places while discussing the Act. The conveni.
ence requires that all Royal Proclamations and all Royal Utterences with refer-
ence thereto should be compiled at one place. We propose to give here all such
Roya! Proclamations and Royal Utterances.

ROYAL PROCLAMATION OF 1858
{Novembuor, 1st, 1858)

Victoria, by the Grace of God of the United Kingdom of Great Britain and
Ireland, and of the Colonies and Dependencies thereof in Europe, Asia,
Africa, America and Australasia, Queen, Defender of the faith.

1. Whereas, for divers weighty reasons, We have resolved, by and with
the advice and consent of the Lords Spiritual and Temporal, and Commons, in
Parliament assembled to take upon ourselves the government of the Territories
in India heretofore administered in trust for Us by the Honourable East India
Company:

2. Now therefore, We do by these Presents notify and declare that by
the advice and consent aforesaid, We have taken upon ourselves the said Go.
vernment; and We hereby call upon all QOur Subjects within the said Territories
to be faithful and to bear true Allegiance to Us, Our Heirs and Successors and
to submit themselves to the authority of those whom We may hereafter, from
time to time see fit to appoint to administer the Government of Qur said Ter-
ritories, in Qur name and on Qur behalf:

3. And We, reposing especial trust and confidence in the loyalty, ability
and judgment of our right trusty well and beloved cousin and councellor, Charles
John Viscount Canning do hereby constitute and appoint him the said Viscount
Canning, to be Qur first Viceroy and Governor-General in and over out said
Territories and to administer the Government thereof in Our name and gene-
rally to act in Our name and on Qur behalf, subject to such Orders and Regu-

lations as he shall from time to time receive from us through one of our
principal Sectetaries of State:

14. x X X x x x’ x

5. We hereby announce to the Native Princes of India that all Treaties
and Engagements made with them by or under the authority of the Honourable

East India Company are by Us accepted and will be Scrupulously maintained
and We look for the like observance on their part:

{ This para deals with Company's servanta.
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6. x % X X X x X

x X " % Weshall respect the Rights, Dignity and Honour
of Native Princes as Our own ; and we desire that they, as well as Qur own
Subjects, should enjoy that prosperity and that social advancement x. x

7. We hold Ourselves bound to the Natives of Qur Indian Territories by
the same obligations of duty which bind Us to all Our other Subjects and those
Obligations, by the Blessing of Almighty God, We shall faithfully and consci-
entiously fulfil.

*8, x X S x x x X

9. Anditis Qur further Will that so far as may be, Qur Subjecty of
whatever Race or Creed, be freely and impartially admitted to Officesin Qur
Service, the duties of which they may be qualified, by their education, ability,
and integrity duly to discharge.

10, Weknow, and, respect the feelings of attachment with which the
Natives of India regard the Lands inherited by them from their Ancestors; and
We desire to protect them in all Rights connected therewith, subject to the yquj-
table demands of the state ; and We will that generally, in framing and admigfs-
tering the Law due regard be paid to the ancient Rights, Usngcs and Customg
of India .

n%.. vl i3

+11to 16- x T 4 X xl » X o ¥

17. When by the Blessing of Providence, internal Tranquility shal] “pe
restored it is Qur earnest Desire to stimulate the peaceful industry of India 1o
promote Works of Public Utilty sod Improvement, and to sdminister s
Government for the benefit of all Our Subjects residing therein. In their
Prosperity wlll be Our Strength ; in their Contentment Qur Security, and in
their Gratitude QOur best Reward. And may the God of all Power grant to
Us and to those in authority under Us, Strength to carry out these Qur wighes
for the good of Gur People. ,

The Proclamation explained: This Proclamation was explained by Her
Majesty the Queen herself in a letter written by her to Lord Derby; inter alla,
she states: Such a document should breathe the feelings of generosity, btene.
volence, and religious feeling, pointing out the privileges which the Indians will
receive in being placed on an equality with the subjects of the British Crown
and the prosperity follong in the train of civilisation "

Note: English Constitutional Doctrines made applicable: It must have
been noted that the Royal Proclamation of 1858 invited the Indian people to

* I'his para deals wiih Religious Toleration,
{These paras deal with the Mutlny and Reyal Pardon,
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bear allegience to the Crown on the strength of various promises given therein,
It may be contended that no specific mention is made of any doctrine in the
said Proclamation; but such a contention might be met with by the words and
statements of H. M. the Queen herself. The Letter hereinabove quoted clearly
shows {the important statemant in the said letter being ‘pointing out the privi.
leges which the Indians will receive in being placed on an equalily with the
sabjects of the British Crown’) that the British constitution—written and un-
written— (these words occur even in sec, 63) is made applicable to India. Con-
sequently, Acts like Magna Charta, Bill of Rights and such other important
constitutional Charters, doctrines and conventions are made applicable to and
form part of the Indian Constitution.

ROYAL PROCLAMATION OF |908"
November, 2nd, 1908
Edward the Seventh

x x x x x
x X x x x x x x
< (1) x wr x x x x x x
t(@) x M x x x x X x
(3 x x x v x x x

(4) In the great Charter of 1858 Queen Victoria gave you noble assur.
ances of Her earnest desire to stimulate the peaceful industry of India, fo
promote works of public utility and improvement, and fto administer the

Government for the benefit of all residents therein, x x
I (5) x x x x X X x
§(6) «x x X X x X X
9(7) «x x x X x x x
£(8) «x x X X x x
9 = x x x X x X

x X x x  Important clesses ameong you, represent-

ing ideas that havebeen fostered and encouraged by British Rule, claim equality
of citizenship, and a greater share in legislation and Government., The palitic

* This proclamation was made at the time of eclebration of the Golden Jubiles of the
Royal Proclamation of 1858.

t Recital of the Crown having taken over the administration of Government of Indi
} This para steten that all promlses regarding religious tolerntion eto. aze obssrved.
§ Thit para refers to terrorist parties,

% Thia para refers to Roysl Olemency.

§ This paza refers to removal of raclal distinotions.
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satisfaction of such a claim will strengthen, not impair, existing autherity and

powers Administration will be all the more efficient x X b 4
X X x X X x X X

T (10) x x x x x x x
$AL x X x x x X x
(12) x X X x x X x

H. I. M. George V's letter dated 24th May, 1910: When H. I. M. George
V ascended the throne in 1910, He sent a Message to the Indian people and
Princes by his letter of 24th May, 1910, After referring to the Royal Pro-
clamations of 1858 and 1908, He says: These are the Charters of the nobleand
benignant spirit of Imperial Rule, and by that spirit in all My time to come |
will faithfully abide’’. This expression confirms the views of those who con-
tend that the said Royal Proclamations should be construed as Charters and real
effect should be given to the expressions and promises given therein,

Announcement at the Coronation Darbar, 1911: On 12th December, 1911,
an Announcement was made. In para 9 thereof it is stated: ‘Finally, I rejoice
to have this opportunity of renewing in My own person those assurances which
have been given you by My predecessors of the maintenance of your rights
and privileges and of My earnest concern for your welfare, peace and
contentment,”’

The para 10 runs as follows: “May the Divine favoor of Providence x

x x v assist Me in My utmost endeavour to promdte
their happiness and prosperity.”

ROYAL PROCLAMATION OF 1919

George the Fifth, by the Grace of God of the United .Kingdom of Great
Britain and Ireland and of the British Dominions beyond the Seas, King,
Defender of the Faith, Emperor of India To My Viceroy and
Governor-General; to the Princes of the Indian States and to all My
Subjects in India of whatsoever race or creed, Greeting!?

1. Another epoch has been reached to-day in the Annals of India, 1have
given My Royal assent to an act which will take its place among the great
historic measures passed by the Parliament of this Realm for the better
government of India and for the greater contentment of her people The Acts
of 1773 and 1784 were designed to establish a regular system of administra-
tion and justice under the Honourable East India Company. The Act of
1883 opened the door for Indians to public officc and employment. The
Act of 1858 transferred the administration from the Company to the Crown

1 This pars refars to fidelity of Tndian Troops. —

§ This para refers to vielis of . B, H the Prince of Wales,
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and laid the foundations of public life which exist in India to.day. The Act
of 1861 sowed the seed of representative institutions; and the seed was
quickened into life by the Act of 1909. The Act whichhas now become law
entrusts elected repressntatives of the people with a definite share in Govern-
ment and points the way to full representative Government hereafter. [f, as |
confidently hope, the policy which this Act inaugurates should achieve its
purpose, the results will be mementous in the history of human progress; and it
is timely and fitting that 1 should invite you to.day to consider the past and
to join Me in My hopes of the future.

2. Ever since the welfare of India was confided to Us it has been held as
a sacred trust by Our Royal House and Line. In 1838, Queen Victoria of
revered memory solemnly declared herself bound to her Indian subjects by the
same obligations of duty as to all her subjects; and she assured them religious
freedom and the equal and impartial protection of law. In his message to the
Indian people in 1903, my dear father, King Edward Vil announced his
determination, to maintain unimpaired the same principles of humane and
equitable administration, Again, in his proclamation of 1908 he renewed the
assurances which had been given fifty years before, and surveyed the progress
which they had inspired. On My accession to the throne in 1910,1 sent a
massage to the Princes sfid Peoples of India acknowledging their loyalty
and homage, and promising that the prosperity and happiness of India should
always be to Me of the highest interest and concern. In the following year, I
visited India with the Queen.Empress and testified My sympathy for her
people and My desire for their well being.

3., While these are the sentiments of affection and devotion by which [ and
My predecessors have been animated, the Parliament and the People of this
Realm and My officers in India have been equally zealous for the moral and
material advancement of India. We have endeavoured to give o her people
the many blessings which Providence has bestowed upon Ourselves. But there
is one gift which yet remains, and without which the progress of a country
canniot be consummated s the right of her people to direct her afiairs and
safeguard her interests. The defence of India against foreign aggression is a
duty of common Imperial interest and pride. The control of her domestic
concerns is & burden whick India may legitimately aspire to taking upon her
shoulders The burden is too heavy to be borne in full until time and experience
have brought the necessary strength; but opportunity will now be given for
experience to grow and for the responsibility to increase with the capacity for
its fulfilment.

4, 1 have watched with understanding and sympathy the growing desire of
My Indian people for representative institutions. Starting from small beginnings
this ambition has steadily sirengthened "its hold upon the intelligence of the
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country. It has pursued its course along constitutional channels with sincerity
and courage; it has survived the discredit which, at times and in places, lawless
men sought to cast upon it by acts of violence commiited under the guise of
patriotism; it has been stirred to more vigorous life by the ideals for which the
British Commonwealth fought in the Great War and it claims support in the part
which India has taken in our common struggles, anxieties and victories. In
truth, the desire after political responsibilities has its source at the roots of the
British connection with India. It has sprung inevitably from the deeper and
wider studies of human thought and history, which that connection has opened
to the Indian people. Without it the work of the British in India would have
been incomplete. It was, therefore, with a wise judgment that the beginnings of
representative institutions were [aid many years ago. This scope has been
extended stage by stage until there now lies before us a definite step on the
road to responsible government.

5. With the same sympathy and with redoubled interest, 1 shall watch the
progress along this road. The path will not be easy and in marching towards
the goal there will be need of perseverance and of muiual forbearance between
all sections and races of My people in India. 1 am confident that those high
qualities will be forthcoming, I rely on the new popular assemblies to interpret
wisely the wishes of those whom they 1epresent, and not to forget the interests
of the masses who cannot yet be edmitted to the franchise. I rely on the
leaders of the people, the Ministers of the future, to face responsibility and
endure to sacrifice much for the common interest of the State, remembering
that true patriotism transcends party and communal boundaries; and while
retaining the confidence of the legislatures, 10 co-operate with My officers for
the common good in sinking unessential differences and in maintaining the
essential standard of a just and generous government. Equally dolrely on
My officers to respect their new colleagues and to work with them in harmony
and kindliness ; to assist the people and their representatives in an orderly
advance towards free imstitutions. and to find in these new tasks a fresh
opportunity to fulfil, as in the past, their highest purpose of faithful service to
My people.

6 It is my earnest desire at this time that so far as possible any trace of
bitterness between My people and those who are responsible for My govern.
meunt should be obliterated. Let those who in their eagerness for political
progress have broken the law in the past respect it in future. Let it become
possible for those who are charged with the maintenance of peaceful and
orderly government to forget extravagances they have had to curb. A new era
is opening. Let it begin with a common determination among My people and
My officers to work together for a common purpose 1 therefore direct my
Viceroy to exercise in My name and on My behalf My cdemency to political
offenders in the fullest measure which in his judgment is compatible with public
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safety. I desire him to extend it on this icondition to persons who for offences
against the State or under any special or emergency legislation are suffering
from imprisenment or restrictions upon their liberty. [ trust that this leniency
will be justified by the future conduct of those whom it benefits and that all
My subjects will so dernean themselves as to render it unnecessary to enforce
the laws for such offences hereafter.

7. Simultaneously, with the new constitution in British India, [ have
gladly assented to the establishment of a Chamber of Princes. I trust that its
counsels may be fruitful of lasting good to the Princes and States themselves,
may advance the interests which are common to their territories and to British
India, and may be to the advantage of the Empire as a whole. [ take the
occasion again to assure the Princes of [ndia of My determination ever to
maintain unimpaired their privileges, rights, and dignities,

8. It is My intention to send My dear son, the Prince of Wiales, to India
by next winter to inaugurate on My behalf the new Chamber of Princes and
the new constitution in British India. May he find mutual good-will and
confidence prevailing among those on whom will rest the future service of the
country, so that success may crown their labours and progress and enlightenment
attend their administration. And, with all My People | pray to Almighty
God that by His wisdom and under His guidance India may be led to greater
prosperity and contenment, and may grow to the fulness of political freedom,—
DECEMBER the 23rd, 1919.

53. Preamble to the Aet of 1919: The preamble of the Government of
India Act, 1919, is in these terms:

“Whereas it is the declared policy of Parliament to provide for the increas-
ing association of Indians in every branch of Indian Administration, and for
the gradual development of Self-Governing institutions, with a view to the
progressive realisation of responsible government in British India as an
integral part of the empire:

And whereas progress in giving effect to this policy can only be achieved
by successive stages, and it is expedient that substantial steps in this direction
should now be taken 1

And whereas the time and manner of each advance can be determined only

by Parliament, upon whom responsibility lies for the welfare and ndvanccment
of the Indian peoples s

And whereas the action of Parliament in such matters must be guided by
the co-operation received fion those on whom new opportunities of service

will be conferred, and by the extent to which it is found that confidence can be
reposed in their sense of responsibility:

And whereas concurrently with the gradual development of self-governing

institutions in the Provinces of India it is expedient to give to those Provinces
4
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in provincial matters the largest measure of independence of the Government
of India which is compatible with the due discharge by the latter of its own
responsibilities s

Be it therefore enacted by the King's most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled and by the authority of the
same, as follows

54. Interpretation of the Preamble: According to Maxwell, preamble is
an important part of the Act for finding out connotations of the sections, The
Bombay High Court (22 Bom. 321 F. B.) lays down that when the words are
clear, one cannot look to the preamble for interpretation. The Allahabad
High Court (11 AllL 262) and the Calcutta High Court (14 Cal. 176) agree
with the view of the Bombay High Court. Recently (on 31.8.1932), the
Bombay High Court discussed the said question in Official Assignee vs
Chimniram Motiram. See, also, Emperor vs. Ismail, 35 Bam. L. R. 886 (F.B.).

The various phrases used in the preamble invite particular attention in
view of the events that have subsequently happened. Those phrases are
“declared policy”, “increasing association of Indians'’, “gradual development of
self-gaverning institutions”’, “progressive realisation of Responsible Govern-

ment’* and “as an integral part of the Empire"’.

We do not, at present, propose to discuss various implications atising eul
of the Preamble, 'We will discuss the same at the various relevant places while
discussing the Act

We may generally state that an important question may arise whether a
certain Act of an Indian legislature or whether a certain Ordinance which has
a force of law is ulira vires of any of the Royal Proclamations. (It may be
contended on behalf of the Crown that the Prociamations may be construed
as general preambles,)

The Interpretation Act, 1889 (52 8 53 Vict, ch. 63), is also important
while construing and interpreting the preamble. ‘“The general rule to be, that
the general words in the enacting part of the statute were not to be restramned
by the recital.’”” (Drummond vs. Drummeond, 2 Ch. 44; Copeman vs. Gallant,
1P. Will. 314.320,; King vs. Athos, 8 Mad. 144 ; Veer Raghav vs. The
Secretary of State, 49 Mad. 237.242; Damodar vs. Deoram. 1 Bom, 367.
P. C; The Secretary of State vs. Moment, 40 L A. 48; Hamsbai vs. The
Secretary of State, 39 Bom. 279. P, C.; 40 Cal. 391.399 P. C.; Bhagchand
vs. The Secretary of State, 29 Bom. L.R. 1227, P. C; InRe: Annie Besant
49 Mad 1045. V. B,; 45 Bom. 196; 47 All, 338, See, also, Emperor v-.
[smail, 35 Bom. L. R. 886 (F. B.).

As by the Roya! Proclamation of 1858, the Indian subjects were called
upon to bear allegiance to the Crown on certsin promises therein given, the
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question may arise whether any Act passed or any Ordinance promulgated
violates the said promises and thereby the allegiance is affected or not; and if
the allegiance is affected the question may arise whether such an Act is
ultra vires of the said Proclamation.

It should not here be discussed that the Royal Proclamation has the same
value as an [Imperial Act of Parliament,

65. Whether the preamble prevents the grant of Full Dominion Status :
ha the opinion of Sir Chimanlal Setalvad, the preamble does not prevent grant
of even full Dominion Status. No doubt, in his opinion, the preamble as wel]
as aother provisions of the Government of India Act, being part of the statute,
cannot be altered or modified except by Parliament. If, therefore, Parliament
desires 1o amend the statue in such a way as to grant full Cominion Status,
there is nothing in the way. The preamble as it stands does not prevent the
Imperial Parliament to so amend the Act that full Dominion Status may be
granted.

6. The New Period : Indian Statotory Commission : As provided
for in section 84A of the Government of India Act, the Indian Statutory
Commission was appointed for the purpose of inquiring into the working of
the system of Government, the growth of education, and the development of
representative institutions and matters connected therewith and to report the
extent of desirability of establishing the principle of responsible goverament,
or extending, modifying or restricting the degree of responsible government
then existing therein including the question of desirability of establishing
Secongd chambers in the local legislatures.

We shall discuss the various gquestions that arose with reference to the
interpretation of the section and the selection of the Personnel in Chapter VII
thereof on Statutory Commission, We shall discuss the report and recom-
mendations of the Commission on various points while dealing with the
Government of India Act.

57. Assembly’s Vote on the recommendations of the Statutory Com-
mission : At its July (1930) Sessions, the Legislative Assembly, by an
overwhelming majority, expressed an opinion that the recommendations of the
Stututory Commission were inadequate and unacceptable. The debate arose
out of the demand of the Government for a supplemental grant for defraying
the expenses of the Round Table Conference. When this grant was asked for
by the Government, one of the Honourable Members, Mr, Miya Shah Navaz,
Moved a cuf to raise the debate on the recommendations of the Statutory
Commission. The said cu¢ was passed and the recommendations were declar-
ed to be inadequate and unacceptable by the Assembly,

§8. Round Table Conference : Practically all schools of political thought
in India disagreed with the interpretion of thesaid section, the selection of
Persognel and the procedure jaid down in connection therewith, When those.
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events took place, the Conservative Government was in power in England.

he general elections in 1929 defeated the Conservative Government and the

abour Party was returned to Parliament with & majority though it was not
a clear majority against the combination of the two opposing parties, viz.,
Conservatives and Liberals. Mr. Baldwin, the then Premier and leader of the
Conservative party, tendered resignation and advised the King to invite
Mr. Macdonald to accept the responsibility of forming the Ministry. The
Labour Government thus came in power and they desired to allay the Indian
feelings which were then very ecute. In consultation with some leaders ia
India end in England the Labour Government found the vig media of
inviting some Indian Leaders and Indian Ruling Princes or their ministers to
meet the representatives of the British Government at a Round Table Con-

ference to be held in London after the publication of the report of the Statutory
Commission.

59, Announcements in connection therewith: Lord Irwin, the then
Viceroy, felt the pulse of the Indian feelings and therefore he decided to go
Home with a view to acquaint the ' Home' Government and leaders of other
parties with the political situation in India. According to his announcement, it
was presumed that he really acted as an Indian Ambassador and pursuaded
the various parties and the ‘ Home’ Government to accept the via media of the
Round Table Conference for the solution of the delicate situation in India.
The terms of the announcemenr to be made by him on behalf of the Imperial
Government were settled in London ; and he made the necessary announce-
ment in India on October 31st, 1929. The important portion of his announce-
ment was worded in the following terms :

60. The Announcement of 31st October 1929: “1 have just returned
from England, "where 1 have had the opportunity of prolonged consultatien
with His Majesty’s Government. Before | left this country, | said publicdy
that as the Government’s representative in India, I should hold myseif bound
to tell my fellow countrymen as faithfully as | might of India's feelings, an-
xieties and aspirations.......cccss e wino ] have never felt any doubt that opinion
in Great Britain, puzzled as it might be by events in India or only perhaps 1
was informed as to their true significance in determination that Great Britain
should redeem all the full pledges she has given for India’s future,...e veeess ~reee
It is unprofitable to deny the right of Parliament to form its free and deliberate
judgment on the problem as it would be short.sighted of Parliament to underrate

the importance of trying to reach a solution which might carry the willing
lssent Df politicll Indiaul-n"n"lu ulu-...".

6l. Suggeation of the Round Table Conference: Continuing Lord lrwin
said: “He (Sir John Simon) suggests that what might be required after the
reports of the Statutory Commission and the Indian Central Committee have
been made, considered and published but before the stage is reached to the
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Joint Parliamentary Committee, would be the setting up of a Conference in
which His Majesiy’s Government should meet Representatives of Britisl-.‘
India and of the States for the purpose of seeking the greatest possible measure
of agreement for the final proposals- which it would, later, be the duty of
His Majesty’s Government to submit to Parliament...””

82, Dominion Statuns, the deflnite goal : Proceeding further, Lord Irwin
said: “the goal of British policy was stated in the declaration of August 1917
to be that of providing for the gradual development of self-governing institu.
tions with a view to the progressive realisation of Responsible Government
in India as an irtegral part of the British Empire. As 1 recently pointed aut,
my own Instrument of Instructions from the King-Emperor expressly stateg
that it is His Majesty's wish and pleasure that plans laid down by Parliament
in 1919 should be the measures by which British India may attain its due
place amongst Dominions ..... .« .. ..; but in view of the doubts which have
been expressed both in Great Britain and India regarding the interpretation tg
be placed on the intentions of the British Government in enacting the Statute
of 1919. [ am authorised on behalf of His Maiesty's Government to stqte
clearly that in their judgment, it is implicit in the declaration of 1917
that the naiural issue of India's Constitutional progress as there cop.
templated is the attainment of Dominion Starus.....csenses’

63, Terms of Round Table Conference: And proceeding farther, Lord
Irwin made the necessary announcement for the Round Table Conference
in the following words; “when therefore, the Commission and the Indjan
Central Committee have submitted their reports and these have been published
and when His Majesiy’s Government have been able in consultation with phe
Government of India to consider these matters inn the light of afl the materi.
al then available they will propose to invite represeniatives of the Indign
States to meet them seperately or fogather as the circumsiances may
demand for the purpose of conference and discussion in regard both of the
British India and the All.India problems.”’

References were made to this announcement in the House of Commans,
Mr. Wedgwood [Benn, the then Secretary of State forIndia, made, also, g
important speech on the various constitutional issues ‘invelved. His speech s
important from various constitutional view.points.

We will discuss the various constitutional issues raised therein at thejr
proper places while dealing with the Act.

Lord Irwin, thereafter, invited the various Indian leaders to meet him
for the purpose of considering the various announcements made. The
leaders representing the Indian National Congress which was then accepted to
be the largest political oreanization in the country having the greatest follow.
ing, demanded of the Viceroy to make it clear that the Conference to be held
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in Lendon should be for the purpose of devising a constitution on the basiz of
Dominion Status and that the Imperial Government will submit the bill embo.
dying such a constitution to Parliament The Viceroy is reported to have
expressed his inability te meet with the demand and it is further reported that
he only expressed his ability to give an undertaking that the Conference Wwould
be free and unfettered. Under these circumtances, the Indian Nationsl Con.
gress decided not to have anything to do with the proposed Round Table
Conference. in June 1930, the leaders representing the Indian National
Congress, in substance, expressed their willingness to join the Round Table
Conference, if their original proposals were accepted. In the month of June,
the recommendations and the report of the Statutory Commission were
published and ne schoal of political thought in India accepted the said recom.
mendations; on the contraty, almost every one opined that the recommen.
dations were reactionery and retrograde. 'We shall however discuss the recom.
mendations from the constititutional view-point at :its proper place, on each
point, while discussing the Government of india Act.

Thereafter on July 9th, the Viceroy with the authority of the ‘Home'
Government made the announcement with reference to the Round Table
Conference on the floor of the indian Legisiature in the following terms:

“*After very careful consideration, His Majesty’s Government have
reached the conclusion that it will not be right to prescribe for the Conference
any terms more limited than are modified in my statement of November 1st
last and that the Conferece should enjoy full freedom that those words connote,

“The Conference accordingly will 'be f{ree to approach its task greatly
assisted, indeed, but with the liberty unimpaired by the Report of the Siman
Cemmission or by any other document which will be brought before it.

“ltis a belief of His Majesty’s Government that by way of the Con.
fzrence it should be possible to reach solution which beth the Countries
and all parties and inierests in them can henourably accept and any such
agreement on which the Conference is able to arrive will form the basis of the
proposals which His Majesty’s Government concede to.

‘The Conference will not be held as a mere meeting for discussion and
debate but as a joint Assembly of Representatives of both the Couniries
on whose agreement the precise proposals to Parliament might be founded.

“i see no reason why from a frank discussion on all sides & Scheme might
not emerge for submission to Parliament, which would confound the pessi.
mism of those who would tell us that it is impossible for Great Britain and
Indja or for various interestsin India to reach an agreement.”

64. Difference between the October 1929 and July 1930 Announce--
wents: }f the terms of both the Announcgments are properly -examined, ong
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iwill find material change in the terms of the said two annosncements. According

to the Octaber Announcement, it was proposed that the British Government .

would meet all the representatives and interests in Indis and the representa-
tives of the Indian States after the recommendations of the Settutory Com.
mission were published. According to the July Announcement, it was
announced that parties and interests in England would meet all the repre-
sentatives of Indian political thought and interests and the representatives
of the Native States. The changes, it will be noted, are very materisl.

On July 29th, 1930, the Premier announced in the House of Commons
that the members of the Opposition will be represented at the London
Conference.

65. General consideration: The British Cabinet is really speaking the
representative of the British Nation so far as the conduct of the government is
conicerned. The cabinet has to shoulder the responsibility in all cases of the
conduct of the government; and so far as one can see, it is never heard of the
members of the Opposirion being represented along with the Government at
such Conferences. However, as the Labour Government had not clear
majority in the House of Commons, the Opposition must have been invited to
share the responsibility by electing their representatives.

[mportant Statements were made by the Premier in the House of Com-
mons and by Lord Russe! in the House of Lords on July 29th, 1930. One of
the important statements was that the representatives of the Opposition will
be represented But, the statement of a very far-reaching importance was
made to the effect that the Gevernment would retain complete freedom with
regard to the proposals to be laid before Parliament as the eoutcome of the
Conference. Lord Russel on behalf of the Government in the Houce of
Lords, a.mplified; the said statement by stating that he was not aware that the
Conference would bind Parliament any more than Parliament was bound by
the Simen Commission. [t would be for Parliament to decide what was to be
done after the Conference. Lord Russel did not consider the size of the British
Delegation very important as matters could not be decided by a counting of
votes. Legaliy, this statement shows that all those who attended the Confe-
rence (of course excepting the British Government) were merely witnesses and
d¥baters and no amount of words giving contrary assutances could change the
Position of the delegates from that of witnesses Witnesses and Counse] have
the right only to submit the case, there being no ultimate responsibility with
them, And obviously, that is the position of the delegates because nothing shall
bind the Butish Governtuient who shall retain the absolute freedom and
responsibility of submitting their own proposals to Parliament. However,
constitutionally, the position would be different. If the Government and the
Opposition agreed, there would be no difficulty in putting those agreements on
the Statute Book.

L2
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66. First India Round Teble Conference: Pursuant to the said Announce-
ment, the first India Round Table Conference met in November, 1930,
Practically, it ended on 19th January, 1931, Various plenary Sessions of the
said Conference were held whereat general discussion teok place. Thereafter
various sub.committees were appointed to consider particular subjects and they
were asked to submit their reports, Those sub-committees were: (1) Federal
Structure Sub.Committee, (2) Provincial Constitution Sub-Committee, (3)
Minority Sub.Committee, (4) Burma Separation Sub-Committee, (5) North
Western Frontier Province Sub Committees; (6) Franchise Sub.-Cammitiee; (7)
Defence Sub-Committee; (8) Services Sub-Committee, and (9) Sindh Separation
Sub.Committee. Regarding the separation of Burma, the whole conference was
converted into a Committee and in the said committee the separation of Burma
was discussed on the 1st December, 1930,

At the Plenary meetings held on the 12th, 17th, 18th, 19th, 20th, and
21st November, 1930, general discussion took place.

The vatious sub.committees heteinabove referred to, met and submitted
their reports to the Conference.

The various plenary meetings were held for considering reports of various
sub-committees and for generally reviewing the work of the Conference. For
these purposes, plenary Sessions were held on the 16th and the 15th January,
1931, At the said meetings, winding up the Conference, the Premier made a
statement on behalf of his Majesty’s Government. The important portions of
his said statement are as follows:

87, *The view of his Majesty’s Government is that the responsibility in
the Government of India should be placed upon the legislatures, Central and
Provincial, with such provisions as may be necessary guarranteeing, during the
period of transition, the observance of certain obligations and to meet other
special circumstances and also with such guerantees as are required by
minorities to protect their politics, liberties and rights."”

2. X x X X
3. x b x x
His Majesty’'s Government have taken note of the fact that the deliberations

of the Conference have proceeded on the basis acceptable by all the parties that
the Central Government should be a Federation of all India. x x x

With a legivlature constituted on the Federal basis His Majesty’s Govern.
ment will be prepared 1o recognise the principle of the responsibility of the
executive to the legislature,

Under the existing conditions the subject of defence and external affairs
‘will be reserved. X 4 x x
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x x x x Moreover as the
Governor-General himself as a last resort be able in an emergency to maintain
the tranquility of the state and must similarly be responsible for the observance
of the constitutional rights of minorities, he must be granted the necessary
power for these pnrposes.

As regards finance, the transfer X X X P
must necessarily be subject to such conditions X X x

This will mean that under the existing conditions the central legislature
and the executive will have some features of dualism which will have to be
fitted into the constiturional structure.

The provision of reserved powers is necessary x x X

X X X X It i5, for instance, undesirable that
ministers should trust to the special powers of the Governor-General as a
means of avoiding responsibility which is properly their own,

The Governor’s Provinces will be, constituted on a basis of full responsibility.
These ministers will be taken from the legislature and will be jointly respon-
sible to it. The range of provincial subjects will be so defined as to give them
greatest possible measure of self-gavernment. The authority of the Federal
Government will be limited to provisions required 1o secure its administration
of federal subjects and so discharge its tesponsibility for subjects defined in
the constitution as of all-India concern.

There will be reserved to the Governor only that minimum of special
powers which is required in order to secure in any cxceptional circumstance,
the preservation of tranquility to guarantee the maintenance of rights provided
by statutes for the public services and minorities.

b4 X X X x
X X X X X N T
X X x) X X
X X X X X
X x x Personal contact is the best way

of removing these unfortunate differences and misunderstandings.

68, Sub-Committees’ Reports: We do not propose to discuss the reports
of all Sub-Committees as they have no binding character.

69. Events of 1831: Wil a view Lo avoid politics, we da not desite 1o
refer to the state of feelings between the Government and the Congress.
Suffice it to say that the Congress did not consider the statement regarding the
fir;t Round Table Conference to be adequate and therefore the Congress
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declared noen-ce-operation with the Gavernment. Unhappy feelings existed
during the peried beginning from March 1930 to January 1931,

After the work of the first Round Table Conference was over, steps were
taken to bring about friendship between the Indian National Congressand the
Government. '

Lord Irwin, the then Viceroy, conferred with Mr. M. K. Gandhi the accre-
dited leader of the Congress and arrived at a certain agreement which is
‘generally known as the Gandhi-lrwin Pact. Pursuant to the ssid agreement,
‘inter alia, the truce was declared and the political prisoners were released.

Many difficulties were overcome by mutual agreement and toleration, and
the co-operation of the Congress was made certain,

70. The second Round Table Conference, as announced at the end of the
first Round Table Conference, was held in London. The Federal Structure
Sub.Cammittee first started deliberations before the plenary Conference was
held. Mr, Gandhi and others were appointed members of the various Sub.
Committees including the said Federal Structure Sub-Committee. )

No final conclusien was arrived at at the conclusion of the second Round
Table Conference. It may be incidentally noted here that there was a change
in the Government in England between the first Round Table Conference and
the seeond Round Table Conference.

In September, 1931, the National Government was formed in England.

The Cabinet was a curious combination. It was mainly composed of the
Tories ; and Sir Samuel Hoare was assigned the office of tha Secretary of State
for India.

Practically, no conclusions were reached and no agreements were arrived
at at she said Conference. '

71. The second Statement of the Premier: On December 1st, 1931
the Plenary session met. Mr. Macdonald the Premier made a statement on
behalf of His Majesty’s Government, The important features of the said
Announcement are: (1) the Government re-affirm the policy laid down in the
Premier’s Declaration of January 19th; (2) the Government will take
immediate steps for getting the said statemenr ratified by the House
of Commons; (3) His Majesty’s Government will arbitrate on the
Communal question if the parties will not arrive at a mutual agreement ;
(4) the Government will give statutory guarantee of their rights to minorities;
(5) the Standing Committee in the nature of a consultstive and various other

Sub.Commitiees will be appointed; (6) a third Round Table Conference will
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be held for renewing the work of the several Sub.Committees, and (7) the
North-Western Frontier Province will be converted ints a Governot's Pro-
vince. (This has been carried into effect).

The Sub.Committees were accordingly appointed (1} to examine Federal
Finance, (2) to formulate proposals regarding Franchise and (3) to examine
the treaty rights of the Indian Princes.

The Conferznce was then brought to an end with a hope to meet at the
third Conference.

72, lnstead of the third Round Table Conference: On 27th June, 1932,
Sir Samuel Hoare, the Secretary of State for India, made a statement in the
House of Commons regarding the procedure to be adapted for settling the new
constitution for India. He declared that the third Indian Round Table
Conference will not be held, contending that it was a cumbrous procedure and
thereby the matler was unneccssarily delayed.

The Government shall prepare & Bill formulating its proposals for the
revision of the constitution, But thereafter, they will not follow the usual
Parliamentary procedure. Instesd, the Government will invite Parliament
to set up a Joint Select Committee of both Houses to consider the said porposals
and the Government will give further powers to the Committee to confer with
the representatives of Indian opinion, Such representatives will have the status
of English assessors.

The Proposals will be conuined in one single Bill containing the
provisions: (1) for autonomous constitution in the Provinces and Federation of
Provinces and States and (2) for introducing Provincia! Autonomy without un-
necessarily waiting for the inauguration of the Federation.

The Secretary of State declared that there shall neither be a formal session
of the Round Table Conference nor of the Federal Structure Sub-Committee.

When an objection was taken to the abandonment of the Round Table
Conference, Sir Samuel Hoare explained his new procedure by stating: “More-
over at the Joint Select Committee Indians will have a great advantage they
never would have at the Round Table Conference, (namely) of seeing the
Specific proposals of the Government.

“Specific proposals of the Government will be put before the representatives
°-f India, and discussion of that kind will be far more profitable than unncessa-
ily delaying by discussion of a large body like the Round Table Conference.”

He also declared that Parliament will be the supreme authority. If his
Statement is properly analysed it means that the new Act would not confer
the same rights which are conferred upon Dominions.
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Instead of a Bill, the Government have issued the *White Paper’ and have

set up a Joint Parliamentary Committee to examine the Proposals cantained
therein,

73. Chenge of Principle?: When the Indian Statutory Commission was
appointed in 1927, India objected to it on the ground that Indians were not
prepared to appear as mere witnesses and petitioners before any Commission
appointed in that way. The crux of the contention was that India was
prepared to co.operate, if Indians were invited to do so on the footing of
equality. Seeing great force in theit contention, the principle of Round Table
Ceonference was evolved by the then Government. The principle underlying
the Round Table Conference was that Indian and English representatives were
to meet and discuss the various problems on the footing of equality and the
agreed conclusions were to be made the basis of the Government of India Bill,
India co.operated with England on that basis at the two Indian Round Table
Conferences,

Whatever may be said by the Secretary of State, the fact remains that on
the basis of constitutional principles, the proposed Joint Select Committee will
be the bedy who cannot eater into any agreement with Indians. Whoever
may appear before such Committee will be a witness— or may be better than a
witness—but in no event he will be the colleague of the Committee, and
consequently, his opinion cannot have any binding effect on the Committee.
As it is said, he will be in the position of an English assessor,

The Premier made it clear in his statement of 1st December, 1931, that the
Third Conference will be held. By Sir Samuel Hoare’s statement the
Premier’s said statemeanl seems to have been negatived.

74, Constitutional Positiont We will now discuss the constitutional
position. In Parliament, there are various responsible parties. Representatives
of these parties were appointed on the Round Table Conference. Indian
representatives were called upon to meet such British representatives. It was
made clear that the agreement arrived at between such representatives shall
form the basis of the future Government of India Bill. If the representatives
agree, Parliament naturally would agree and therefore indirectly the Parliarment
would be bound to give a legal and statutory effect to the said dgreement.

The Joint Select Committee which is now appointed will not be bound by
any opinion of the Indian representatives. Further, members of the Joingt
Select Committee are not empoweted to make any agreement with the Indidn
representatives who may appear before them to give evidence, of who may be
invited to confer with the Committee. That being so, there shall be no agree
conclusions between the British and the Indian representatives and therefor?
Parliament will not have the benefit of having any agreed conclusions beforé:
them.
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It can, therefore, be contended that Sir Samuel Hoare’s statement lays
down a substantial change in principle.

75. White Paper  As foreshadowed at the end of the third Réund Table
Conference, His Majesty’s Government issued a White Paper in March 1933
embodying therein the Government’s proposals for the future constitutional
reforms in India. The said proposals will be considered at their proper places.
Suffice it to observe at this stage, that many political and communal parties in
the country, have expressed their opinion that the proposals fell much short of
their expectations. By a majority, the Patna Legislative Council passed a reso-
lution, in July 1933, to the effect that the proposals were such that they were
not acceptable,

76. Joint Parliamentary Committee: Pursuant to what transpired at the
third Round Table Conference, it was pretty certain that Parliament would set
up a Joint Committee from amongst themselves to consider the proposals of the
Government laid down in the White Paper. Sir Samuel Hoare, the Secretary
of State for India, accordingly brought a motion before the House of Com-
mons on March 27th, 1933, the text of the resolution being: ‘that before
Parliament is asked to take a decisinn on the proposals contained in the White
Paper, it is expedient that a Joint Select Committee of the House of Lords and
the House of Commons, with power to call into consultation representatives of
the Indian States and of British India, be appointed to consider the future gov.
ernment of India, and, in particular to examine and report upon the proposals
contained in the White Paper,’”” A debate {followed on this motion., Aftera
storm in a tea cup, the said motion was passed with an over-whelming
majority. A similar motion was also moved in the House of Lords by Lord
Sankey. A debate thereon followed for three days, but ultimately the same
was adopted without & division.

77. Indian “ Assessors”: The words “ with power to call into consulta-
tion representatives of Indian States and of British India” in the text of the
motion adopted by both the Houses of Parliament are worth noting. The first
question that is suggested to one is what would be the position of the said
Indian representatives who would be called for consutation? [t was evident
that in view of what was stated on behalf of His Majesty’s Government and
the way in which the text of the said motion was worded, the status of the said
Indian representatives would not be one of equality. It was, however, subse-
quently made clear that the status of the said representatives was to be that of
English Assessors.

A Joint Parliamentary Committee was, then, appointed composed of several
members from the House of Commons and some representing the House of

Lords,
The said Joint Parliamentary Committee started taking evidence and con-
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sidering the said proposals.” That work is over. They will present their report
to Parliament in due course of time.

78. Self-Government: [t must have been noted, para one of the Pream-
ble to the Act of 1919 mentions Responsible Government in British India.

79. The Characterlstic of a responsible government is the executive which
is responsible to the popularly elected legislature which in its turn is responsible
to a popular electorate,

80. Sir Malcolm Hailey : When Mr. Rangacharier, in 1924, moved a
resolution in the Legislative Assembly, secking to secure to India full self-
governing Dominion Status, Sir Malcelm Hailey, the then Home-Member and
Leader of the House opposing the said motion addressed as follows: “If you
anelyse the term ‘ full Dominion Self-Government’, you will see that it is to
some exteat conveying that not only will the executive be responsible to the
Legislature, but the Legislature will in itself have the full powers, which are
typical of the modern Dominion, 1 say there is some difference of substance
because Responsible (Governmen: is not necessarily incompatible with a Legis -
lature with limited or restricted powers, It may be that full Dominion Self-
Government is the logical outcome of Responsible Government ; nay, it may
be the inevitable and historical development of Responsible Government ; but it
is a further and final step.” The members of the Legislative Asse nbly and the
Indian public repudiated the implications of the argument. They found it hard
to believe that responsible British Statesmen, in 1917 and 1919, could make
statements of this importance with mental reservations,

81. Sir Malcolm’s argument should, however, be considered strictly from
the legal and constitutional paint of view. In the Dominions, where the powers
of the Legislature are exceedingly wide, there area few matters, merchant
shipping for instance, in which they arte subject to restrictions imposed
in the interests of the Imperial Government, This shows that there may
be a ministry responsible to the legislature and yet there may not be full
Dominion self government. The Dominion statesmen, however, contended
that responsibility carries with it full self-government. It will not be out of
place here to quote General Smuts. His statement is summarised thus: “He
claimed that the Imperial Parliament had no longer the right to legislate for the
(South African} Union except possibly on the express request of the Union, in
order to extend its powers which are still limited by the South African Act;
he asserted that the right of disallowance of the Union Acts by Imperial
Government had disappeared; he asserted also that the Governor-General
must be assimilated in powers and position of the Crown in the United
Kingdom and must cease to represent in any sense the Imperial Govern-
ment ; and he maintained the right of the Unian to appoint and receive
diplomatic agents if it desired.” In view of this positien of the dominion
constitution there cannot be a limited meaning’ of self.goverament and Sir
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$lalealnr’s interpretation cannot be upheld. Some time back, Gen, Hertzog
expressed the view that the dominion has the right to secede from England.
(We have already referred to the opinion expressed by Sir Chimanlal Setalvad
on the interpretation of the preamble,)

82. Dominion Status: We have used the term *Dominian Status’ and
we shall have to deal with the same in the following chapters. It is, therefore,
necessary to define Dominion Status. Before 1926, there was no clear apgd
concise definition of the term, but after the Imperial Conference of 1926, it
was made perfectly clear and it is now a well understood phrase in constitu.
tional law. At the meeting of the said Conference, i.e., the Imperial Conference
of 1926, the position of the group of self-governing communities composed of
Great Britain and Dominions was defined as follows: *“They are autonomous
communities within the British Empire, equal in status, in no way subordinate
one to another in any respect of the domestic or external affairs, though united
by common allegiance to the Crown and freely associated ss members of
the British Commonwealth of Nations.” While criticising this definition,
Prof. Keith says ‘that the definition may be admitted for its intention
isather than for its accuracy, as a description of fact as opposed to ideal.” He
even includes India amongst Dominions on the ground that the pesition of the
latter (i.e., India) being motived by the fact that she has been assured in due
course self-government on the dominion medel.

‘Dominion Statos in action: While speaking in the House of Cammens
on December 18th, 1929, Mr. Wedgwood Benn speaking on the position of
India expressed that there was ‘Dominion Status’ in action in Indie. Mr. Benn
is reported to have said as follows: ‘“My Hon. friend and | are in agreement ..
on two things at least; First of all to one definite, ascertained and advertised
goal, i.e., the difficult task of .the Government is not merely a harsh and
barren negative......the 2nd point......when constitutional changes of the great-
est magnitude are being considered, it is essential that public order should be
maintained......but 1 recognise..... that the real basis of order is not police. The
Teal basis of order is public goodwill- It is not uniformed constable who keeps
the order but every citizen..... ; and the Government is maintained on the basis
-of co-operation and goodwillof the people...the goal of British policy in India has
been declared to be the achievement of Dominion Status,..and must trace
briefly in autline the history of some Indian events, in the course of the last ten
years. In 1919, plenipotentiaries on behalf of India signed the treaty of Verssai.
lea and India became a separate entity and original meniber of the League of
Nations.”” Thereafter Mr. Benn, in his said speech, referred to the (alleged)
relaxation of control by the Secretary of State, over tariff autonomy, store
Purchasing, abandoned idea of exploitation of India and such other subjects and
said : “now let us .....show Dominion Status in action. India...has an Indian
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acting as High Commissioner,..India...sent out to south Africa, to negotiate
in regard to Indians in South Africa, one of the most distinguished members
of their Government, Sir Mahomed Habibulla. India has played a large part
in international labour matters; has a seat on the governing body of the inter.
national labour office,’”” Thereafter he referred to separate representation of
India at the five Naval.Power-Confernce in London and said: “just as in the
history of every dominion, it has not been a matter of legislative change but
of use, custom, want and tradition which have built up these powers; the same
procedure is proceeding rapidly in the case of India to-day .. We have tried to
prove the sincerity of our pledge when we said ‘we desired to see India reach
* Dominion Status’ ™',

Mr. Amery, ex-Colonial Secretary, presiding over a meeting on December
5th, 1929, said: “India has enjoyed Dominion Status during the past decade
both as a member of the Imperial Conference and of the League of Nations.
What India does not possess is full responsible government—a very different
matter.!”

These responsible expressions of opinien lead us to learn that it is alleged
that India has Dominion Status in external affairs but net in internal
affairs.

Negation: Mr, Wedgwood Benn's speech and other responsible utterances
in England have negatived the unwarranted and unjustifiable mterpretat:on of
self-government by Sir Malcolm Hailey.

The subsquent events that happened in India have, however, negatived the
various expressions and utterances of Mr. Wedgwood Benn and others.

83, Lord Willingdon and Dominion Status for India: In September 1933,
Lord Willingdon the present Viceroy of India, while addressing the Indian
Legislature, inter alia, said: “it was the Government's policy to rush with the
reforms as hard as they could go so as to help India forward inte Dominion
Status and absolute equality with the other Dominions,” This statement is
nothing else but a repetition of what Lord lrwin, Lord Willingdon’s prodeces-
sor in office, said regarding the future reforms for India,

There was great agitation, in England, on this statement. As explained
above under the para, “Dominion Status in action” the political opponents of
the present British Cabinet expressed that India was given a Dominion Status
during the World-War of 1914. They further explained that even that status
cannot be compaied with the status cnjoyed by other Dominions, It may,
howevet,be again noted that duing the war and alier, whenever any conference
{ook place the said sell governing {Jominions elected their own representatives,
whereas the Indian Jelegates were the chosen nominees of the Government and
not the elected representatives of the Indian Nation.
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£4. The Statuts of Westminster of 1931 and Dominions: Till now there
was no legal sanction given to the various resolutions of the Imperial Confer-
ences held in 1926 and 1930. With a view to give legal sanction to the ‘said
resolutions, the Statute of Westminster of 1931 (22 Geo. V, ch. 4} was passed.

As there are many implications in the preamble of the said Act we propose
to reproduce the same heres

“Whercas the delegates of His Majesty’s Government in the United
Kingdom, the Dominions of Canada, the Commenwealth of Australia, the
Dominion of New Zealand, the Union of South Africa, the Irish'Free State and
New Foundland, at Imperial Conferences held at Westminster in the years of
1926 and 1930 did concur in making the declarations and resolutions set forth
in the reports of the said Conferences :

“ And whereas it is neat and proper to set out by way of preamble to this
Act that, inasmuch as the Crown is a symbol of a free association of the
merubers of the British Commonwealth of Nations, and as they are united by
common allegience to the Crown, it would be in accord with the established
constitutional position of all the members of the Commonwealth in relation
to one another that any alteration in the Law, touching the Succession to
the Throne or the Royal Style and Titles shall hereafter require the assent
as well of the Parliament of all the Dominions as of the Parliament of the
United Kingdom:

“ And whereas it is in accord 'with the established constitutional pesition
that no law hereinafter made by the Parliament of the United Kingdom shall
estend 10 20y of the said Dominiont a8 past of the luw of thet Domigien
otherwise than at the request and with the consent of that Dominion s

* And whereas it is necessary for the ratifying, confirming and establishing
of certain of the said Declarations and Resolutions of the said Conferepces
that a law be made and enacted in due form by authority of the Parliament
of the United Kingdom :

‘ And whereas the Dominiens x x X x
- x x x requested and consented to the
submission of the measure to the Parliament of the United Kingdom for
making such x x X x X x"

Provisions: The Act does not define “Dominion’’ but enumerates those
Dominions which are mentioned in the preamble. By sections 2 & 4, it is
provided that any Act of Parliament shall not thenceforth be applicable to any
Dominion unless the Parliament of any Dominion concerned so decided, By
section 3, the Parliament of a Dominion has been given Extra-Territorial
‘Iurésdiction. -
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In short, Dominions are made almost independent of the British Parliament.

85. Right to Secede: On the due interpretation of the statute of West-
minster, Ireland, South Africa and such other Dominions contend that they
have been given a right to secede from the British Commonwealth. In support
of their contention they rely upon the speech made by Mr. Bonar Law, the then
Prime Minister, which he made in 1920, when the Government of Ireland
Bill was on the anvil. He contended that if India were granted a dominion
status she would certainly have a right to secede from the Btitish Common-
wealth, In 1926, this question was pertinently brought into discussion andno
British Minister was in a position to assert that Dominion Status did not carry
with it the right of secession.

Prof. Keith refers to the preamble of the Statute of Westminster and
contends that the right of secession is not thereby granted. But he is faced with
the contention pertinently raised by General Hertzog in 1926 at the [mperial
Conference which was neither repudiated nor contradicted by any British
Minister. Prof. Keith himself now feels that so far as the Dominions covered
by the said Statute of Westminster are concerned, the right of secession may
not be successfully disputed. The learned Professor, however, warns the British
Government from committing a similar blunder in connection with India.

CHAPTER 11
HOME GOVERNMENT

Sec. 86, “Home Government’’ is a part of the government which
consists of the highest execufive in England under whose control,
guidance and supervision the Government of India (consisting of the
Central