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RESOLUTIONS ADOPTED BY THE SIXTII CONFERENCH: OF
TEACHERS OF INTERNATIONAL LAW AND RELATED SUBJECTS

State Department Publications

The Sixth Conference of Teachers of Infernationad Law and Related
Bubjects, reiterating the interest mani{eated by two prior Conferences in the
expansion of the publication program of the Department of State;

Noting with satisfaction the achievements recorded in the reports of the
Conference’s Committee on Publications;

Aggerts its conviction that the continued development and expansion
of that program is neressaty both for purposes of scholarship and for the
democratic control of the conduct of the foreign relations of the United
Btates; and

Records its appreciation of the whole-hearted cobperation which its com-
mittees have constantly received {rom the Department of State and its
officials; and

Congratulates the Department of State on its admirable publication
record, which bas becn made largely through the deveted offpris of Dr.
Wynne, Chief of the Division of Research and Publication, strengthened by
the support of Assistant Secretary of State Messersmith; and

Fixpresses also ite gratification at the intelligent and generous interest
which the Committecs of both Houses of Congress have taken in supporting
this program; and

Urges upen both the Department of State and the Congress the need for
canstant attention to the steadity progressive furtherance of the publications
program of the Department of State (pp. 103 and 313).

Inter-American Documents

The Sixth Conference of Teachers of International Law and Related
Subjects, realizing the need of improving the extent and scope of publica-
tions of the international conferences and commissions of the American
Fepublics,

1. Commends the suceessiul production of the publications of the Seventh
International Conference of American Btates by the Government of Uruguay
a8 3 demonstration of the praectical utility of uniform printing standards;

2. Notes that standards of uniform printing are, in sceordaunce with
Resolution LIV of the Seventh International Conference, in force for the
publications of the international conferences of American States;

3. Recommends (s) that the Governing Board of the Pan American Unien
congider the formulation of a plan wherehy the proceedings and records of
the international conferences of Awerican States may be even more promptly
edited sad published, (b) that the Governing Bourd authorize the publi-
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REEOLUTIONS ADOPTED AY THE SIXTH CONFERENCE i

cation of its minutes from the beginning, and (e) that the Governing Board
authorize the publication of its eurrent proceedings in whatever form seems
practieable (p. 311).

Tublications of the Pan-Amerdean Union

The Sixth Conference of Teachers of Inteérnational Law and Related
Subjects () suggests to the Governing Board of the Pan American Union
the development of the Union’s various series of informational publications,
and their wider distribution throungh its system of depository libraries, and
{h) recommends coirdination in the production and distribulion of the
records of inter-American activities other than those of the internationsl
conferences of American States, and the concentration within the Pan
American Union of both production and distribution of all such material as
soon ag its budget wiil permit (pp. 311-12).

Far Egstern Studies

The Sixth Conference of Teachers of International Law and Related Sub-
jects, appreciative of the publications of the Committee on Far Hastern
Studies-of the American Council of Learned Societies, and of the Institute
of Pacific Relations, which publications have given American scholars greater
aceess to Oriental materiala,

1, Expresses interest in the publication of translations into English (a} of
articles by Oriental scholats 1o the vernecular, on international law and
relations, and on Far Eastern government, public law and politics, and (b)
of deonments of Asiatio Governments printed in their official languages, and,

2. Expresses the hope that a quarterly journal for such publications may
be established, and that the Committee an Far Bastern Studies and the
Institute of Pacific Relations may find it advisable and possible to establish
ar assist toward the establishment of such a journal (pp. 312-13).

International Exchange of Official Publications

The Sixth Conference of Teachers of International Law and Related
Suljects expresses its appraciation ta the Librarian of Congress, the Chair-
man of the Committer on Library of the United States Scnate and the
Chaitman of the Committee on Library of the United States House of
Representatives for their great service to scholars and teachers in creating &
colleetion of official publications of many eountries and in promoting an
international exchange of official publications between the United States and
various countries.

The Conference expresses the hope that these activities, and particularly
those relating to the collection of Chinese and Japanese Government, docu-
ments, will be continued and expanded (p. 314).
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Carnegie Endowment for International Peace

The Sixth Conference of Teechers of International Law and Related
Subjects expresses its gratitude to the Carnegie Endowinent for Interna-
tional Peace for the generosity which has made possible the meeting of the
cunference; for its hospitality as is evidenced in the luncheon given to the
conference, and in olher ways; and for its resoguition of the importaces of
these conferences to the improvement and encouragement of the teaching
of internationsl law and related subjeets (p. 315).

James Brown Scoli

The Sixth Conference of Tcachers of Intcrnational Lew and Rclated
Subjects records its very deep regret that the sickness of Dr. James Brown
Scott hws deprived it for the first time of the inspiration and invalueble
guidance that he, as the founder of our organization, has given ua at all
plevicus meetings, We wish for him & most speedy recovery (p. 315).

Commitiee on Curriculs of Small Coliege.s

The Sixth. Conference of Teachers of International Law and Related
Subjects requests the Carnegie Endowment for International Peace to
undertake a study of the curricuila of small colleges, under the supervision
of a committee of this Conference to be appointed by the Director, which
shall be empowered to limit the field of investigation according to the re-
sources available (pp. 101-2).

Commiitec on Vocalional Opporlunities

The Sixth Conference of Teachers of International Law and Related
Subjeets recomumends that o study be made, by 8 committee appointed by
the Director of the Conference, of the vocational opportunities in the general
ficlds of international law and relations, with & view to making clear to all
interested persons the nature and extent of the openings of a professional
character that exist in these ficlds (pn. 316-17).



SIXTH CONFERENCE OF TEACHERS OF
INTERNATIONAL LAW AND RELATED SUBJECTS

Tug BrooxNGs INSTITUTION, WA.smMTON, D.C.
Arwy 27-30, 1938

FIRST SESSION

Wednesday, April 27, 1938, at 2:30 o’clock, p.m.

Presiding: Jesse 5. Reeves, Professor of Americor Institutions, Univer-
ity of Mickigan, Director of the Conference.

Chairman Regves. Will the meeting please come to order?

By virtue of the authority vested in me by the Fifth Conference of
Teachers of Iuternational Law and Related Subjeets I now declare that the
Sixth Conference is open.

I believe the first item on the agenda is the roil-eall.

Mr. Grorcr A. Fivom,  Mr. Chairmen, there are a number of the mem-
bers of the conference attending committee meetings which are not yet over,
T suggest you entertain the meeting with your opening remarks and defer the
roll call until later.

Chuairman REeves. This comes a [ittle in the nature of & shock, not a
shock to find that a committes is engaped in prolonged discussion but a shock
that anyone considers it a necessity that the presiding officer make remsarks
when 5o many remarks are to follow from others.

It ia rather interesting fo reeall that the first of these conferences was
back m 1914, and the sccond 1o December, 1916, That cenferenec met and
had some joint sessions with the Pan American Scientific Conference which
was meeling in Washington at that time.

That Seoond Conference met when there were tragic conditions in the
world. The Great War had been going on f{or some fime, and we were
challenged by some Philistines: Why & conference on the teaching of inter-
nationel law when gince August, 1914, there had been none, and what would
we find to tallk sbout? At that lime we were very much buoyed up by the
presence here of scholars from the countries to the south of us sericusly inter-
ested in tnternational law and its teachings, And it was st that time in 1516, as
you may remember, that the Section on International Law of the Pan Ameri-
van Scientific Conference adepted a statement of pringiples heving o do with
the fundamental rights and duties of nations which naw has, in large measure,
found itself expressed in treaties signed und, to some extent, ratified by the
Pap American countries. After that it was a long time before we had the
next conference, not until 1925. Others followed, in 1928 (in connection
with the meeting of the Tnstitute of International Law), in 1929, and in 1833.
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I think the topics for discussion have shown z certain element of abiding
interest, at least so far as the teaching of international law iz concerned,
But it is interesting to note that this year forthe first time wc international
lawyers are willing to admit {hat there may be conbributions, or at least
official admission that there may be contributions, from allied felds and that
ceonormisis may have something to tell us, and psychology, and pariicularly
the payebology of propaganda.

Yet I funcy before we are through, when debste 13 open, we shall find
ourselves ranging aboui some of the fundaments] questions that we have
discussed before.  For instance, on the program I find no special topie in
which the respective claims of the right to teach International law are set
forth by the law schools on the one hand and by the colleges on the othor.
Yeat I fancy before we get through we shall hear scrething on that subject.

Again, on the question of methods, I fancy we shall hear before we got
through some discussion as to the place of the ease book and the use of
documents,

1 am happy to note thab the program of stated papers will not exhaust
the time at our command and that we may have full discussion about many
mabters that bave been given a speeial place upon this program. That
remaing to be seen.

It 18 not my place to welecome you. It might be my place on behalf of
vyou to express my appreciatior of being kers and for the cpportunity of hold-
jng this Sixth Conference.

One cannoet think of a meeting of any group interested in international
law In Washington or beyond the United Btates—widening out iuto the
Americas or into the world—without having at onee in mind the man who
muore than apyone else for more than thirty years has had the inspiration,
the vision, the courape, the interest in internationsl lJaw—Dr. James Brown
Scatt.

Cettainly no eonierence like this is quite complete if Dr. Scott ba absent.
And I know that you all share with me the very deep vegret that illness is
keeping Dr. Seott from being with ug this afternoon. Tu-his abscnce I shell
ask Mr, George A. Finch to say a few words of welcome.

Mr. Fiver.  Mr. Chairinan, members of the Conference of Tenthers-of
International Law and Related Subjects:

In Dr. Seott’s name I wish to offer you 8 most eordisl weleome to thig
meeting and to say in & very brief way something which I feel he might have
said wmore i exlenso.

This is the sixth of a series of similar conferences which have been held
as the result of the initintive of the Board of Trustees of the Carnegie Erdow-
ment for International I'eace, taken at 15 second meeting back in 1912 st the
suggestion of the late Andrew D. White, whe thought that & very essential
field of the activity of the Endowment was the irprovement of the teaching
of international law and the extension of its study. A formal resolution wag
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passed by the Trustecs of the Indowment making those objects a part of the
program of the Division of International Law of the Endowment. In order
ta earry out that assigninent, it was decided to ask the advice of the Americen
Society nf International Law which had been in existence some five years
before the Endowment was established. Those proposals were placed upon
the program of the Society, and it recommended that there be held & confer-
ence of teachers of international law and related subjects to comsider what
might be done.

A conference of teachers wus held in connection with the annual meeting
of the Society in April, 1914, and a series of recommendations was adopted.
Among theth wag the recommmendation that the Endowment should offer
fellowships in international law, And T am happy {c see here present a
number of members of this conference who have held fellowships in interna-
tional law swarded Ly the Endowment. There arc many other former En-
dowment fellows not here who new bhold imporiant positions in the teaching
of internationsal law and related subjects in the colleges and universities in
thiz country.

The First Conference of Teachers, held in 1914, was so productive of
good results that the conferences have been contintied ; and this is the culmi-
nating one up to the present time. We feel confident that this conference
will be just as productive of coramendable recommendations as its prede-
cessors have been.

1 know bthat Dr. Scotl does not feel pessimistie about the future of inter-
nationsl law. He does not'regard the advance of internationsl law as heing
essentially dependent upon the sdeplion of methods of enforcement, which
is a branch of the subject that some of our eolleagues are mare concerned
with at the present time. Dr. Scobt identifies international law more with
justice than with foree; and he is confident that in the end justice will prevail.

1f we take that point of view we have every encouragement to go forward
with the work which we have been doing for many vears, te try to improve
our methods of teaching and to iry io continue to enlist the interest of cthers
in the study of international 1aw.

I think it is not immodest if I make the statement that since these confer-
ences were started in 1914, and the pulting into effect of some of their
recammendations such ag the establishment of the fellowships in international
law, there-has been great progress in the study and teaching of international
law and internaticnal relations.

The Endowment has condueted severzl surveys of the teaching of inter-
national law in our eclleges and universities, and on each occasion they have
shown a large increase in the mmber of teachers and students. (f eourse,
world eventy have had a great deal to do in prometing that interest; but I
think we are entitled to claim our share of eredit due to our own activities

If there are any ways hy which the colloetive judgment.of this eonfer-
ence can recommend further eteps to be taken to stimulate that interest- and
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make further progress, I am sure the Endowment would welcome a statement
alopg these lines, and it will do whabever is within its power to carry out
those recommendations.

Mr. Chairmaz, I.shall now procced with the routine part of my task.
1 shall first eall the voll and then I shzll make a few announcements which
you cught £o hear.

‘We do not wish to conduet this meating, along the lines of a businessmen’s
Iuncheon club, but I think it would be inferesting if those wha are here would
rigse when they respond to their names so that all of the rest of us may have &
view of them. Undoubtedly there are some members who are not present.
They are gitber attending committee meetings or plan lo arrive later on.
But I shall go through the entire roll, and [ shall ask those who are present
to rise witen their names are called.

{The roll was then called by Mr. George A, Finch, Assistant Secretary,
Carnegic Endowment for Intcrnational Peace.)

Mr. Fmicr.  If you will permit me, Mr. Chairman, before I leave the
platform, T would like to make a few announcements.

We ack that all of the members of the conferevce repister at the desk.
Those who have not done 50 may do that as they leave, because we wish to
have a complete resord of all the members here. We expect to print the
proceedings of this conference and to inelude the names of the participants,
with their universities or colleges.

We will ask all members Lo indipate to the registration elerk whether
they will attend the luncheon at the Carlton Hotel on Iriday at 12:30. At
that luncheon you will be the guesta of the Endowment.

Also those who have claims for reimbursement for transportalion may
get a voucher for that from the desk. You are requested to fill it out and
deliver it to Mr. Phillips, the Bursar of the Carnegie Fndowment, whose
office is on the corner of this block. Checks in payment of these claims will
be issued before the members leave Washington,

There are two visits scheduled on the program for Thursday afternoon.
There will be g visit to the National Archives and also a visit to the Depart-
ment of State.

Members who wish to visit the Notional Archives should meet at the
Pennsylvania Avenue entrance of the National Archives Building on Thurs-
day afterpoon ab 2:15 g'clock pm. They will be met by guides who will
vonduet them through the building and offices. This tour has been arranged
under the persomal supervision of Dr. R. . W. Connor, the National
Archivist. I hope very much there will be an attendance to justify ihe
trouble and the pains that the oficials there are taking in order to show mem-
bera of the conference what they have in that important gnvernment building,

The visit to the Department of State will take place on the same after-
poon.  We are indebted to Dr, Cyril Wynne, Chief of the Publication Divi-
sion, for arranging a very attractive visit there. 1 hope all of you will geo.
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You are asked to be at Dr. Wynne's offiee, Room 392, State Department
Building, at 3:20 o’cloek Thursday afternoon, when you will:be shown places
in the State Depurtment. that may be of interest.

In addition to being shown interesting places in the Department, the
members will have brief receptions by Assistant SBecretary of State Measer-
smith, Assistant Becretary of State Sayre, and Counselor Moore. We have
arranged these two trips on the theory that you will have time to go through
the National Archives between 2:15 and 3:30 and be at the State Department
st that time and make & good showing there. I urge this especially because
the State Department has been very mueh influenced by the recommendations
cmanating from these ¢conferences. When we started them a iew years ago
there wag o universal complaint smong prefessars of international law that
they did not have sufficient documentation covering the work of the State
Department. As s tesult of the work of the committes of this conferemce
and of the American Society of International Law, we obtained an adeguate
appropriation to enable the State Department o increase its publicaiions.
If we wish the State Departmetit to continue to be impressed with ovr im-
portance T think we should appear at these receptions before Assistant Secre-
taries Sayre and Messersmith end Counselor Moore in goodly numbers so
thet hereafter when recommendations emanate from us they will not think
that they are resolutions of three little tailors but from a poodly number of
people whom they have seen and with whose appcarance they are impressed,

I shall pow turn the gavel back to the Chairman,

Chairman Regves, The next item of business is the report of the Com-
mittee on Publieations, this committec having been eppeinted and the per-
sonnel determined at the Fifth Conference. This report will be made by
Professor Robert R. Wilsen, the chairman of the committee.

Professor RosgrT B. Winson. Mr. Chairman, ladies and gentlemed: The
report which I shall read has becn prepared through the active cobperation
of all members of the committes with the exception of one member, who haz
becn in Europe for seversl years and who did not feel that he was sufficiently
in touch with the present worl of the conference to join in the preparation of
the report. T may say that the report was prepared in draff form and eir-
culated, and then, on the basis of the suggestions which eame in, the final
form was made up, and it has been approved today by your committes,

REPORT QOF THE COMMITTEE ON PUBLICATIONS

By RonerT R. WinsoN
Professor of Political Science, Duke Universily

This corpmittee has considered facts with reference to source material
now available for the teacher of international law and related subjects, has
undertaken an evaluation of certain developments since the Fifth Confer-
ence, and has reached some conclusions as to needs for additional publica-
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tions. Sections of thia report will denl briefly, in turn, witk (1) treaiy col-
lections, digests of internaticnal law and of diplomatic correspondence; (2}
publications of the Department of State; (3) the listing of publications of
foreign governments; (4) publications of inter-American publie organiza-
tions; (5) the republication of certain documents, and proposals for the
establishment of additionsl journals; and (3) the generel use of documenta-
tion.

1. The five-year period since the Fifth Conference has seen the expan-
sion of some much-used treaty collections, and the provision in morc con-
venient form of texts of many bilateral and multilateral agreements. It is
quite unnecessary to draw the attention of the eonference to the League of
Nations T'reatyy Series, which now camptises approximeately 180 volumes and
4,100 numbered instruments. As iv well known, the League of Nations
Library issues a Chronology of Infernational Treaties and Legislative Measures,
a gtated purpose of which is “to give a survey of the development in the
sphere of law, and perticularly of international law, which is daily taking
place,” Study of the current treaty product is also facilitated by the
League’a publication of facta on the ratifieation of agresments and conven-
tions concluded under the auspices of the League,

The appearance, in 1836 and 1937, respectively, of Volumesz V and VI of
Hudson's Infernationsl Legislation, bringing this collection down to 1935,
has beenh an important development. The set includes some texts of un-
ratified conventions; later volumes undertake to give more details concern-
ing action taken by governments subsequently to the signing of agreements.
Sinee the 1933 conderence two additions] volumes in the extraordinarily use-
ful Miller edition of the treaties of the United States have been issued, and
otkersarcin prospeet. On May 24, 1937, the United States Senate agreed to
a resolution ! authorizing the Committee on Foreign Relations to prepare a
fourth volume of the so-called Malloy collection of treaties of this countiry,
covering the period since March 4, 1923. The supplement will probably be
issued in May of this year. There have been some specialized colleetions,
such &s that which appeared in 1937 entitled Treaty Provigions Defining Neu-
tral Rights and Dulies, 1778-1936, edited by Professors Jessup and Degk?
In general, adequate indexes to treaty materials are exceptional. A Subject
Indez of the Treaty Series and the Executive Agreement Series of the United
States, which appeared in 1932 in of limited usefulncss. Publication of a
comprehensive analytical index of all inter-governmental acts to which the
United States has been or is a party, would fill a real need.

Toward providing digests of court decisions involving international law,
and digests of diplematic correspondence, organized effort has continued
10 be directed, through agencics some of which arc private, and some publie.

18. Res, 132 (75th Cong,, lat Sess.).
1 Senate Doe. Mo, 24 (75th Cong., 15t Sess.).
1. 8. Department of State, Publication No. 291.



FIRST BESSION 7

In the year of meeting of the last conference there appeared two additional
volumes of the Annual Digest of Public Internationa!l Law Cases. Begun
nearly & decade ago by scholers who suspected, as they explained in the
preface to the first volume, that there was “‘more international law elready
. in existence and daily aceumnlating ‘than this world dreams of,'”’ the project
has been of special interest to American teachers, and its continuance is,
frora their poink of view, highly desirable. In 1933 were published, in John
Bassett Moore's Inéernational ddjudications, Volumes V and VI of the Mod-
ern Scries, and in 1936 Volume IT of the Ancient Serizs. The careful edit-
ing is illustrated-in the fact that, in the fifth volume of the Modern Series,
there are 54 pages of index.

The carrying out af the recenily announced plan to bring Moore's
Digest of Indernational Law down to date,! should furnish teols of much value.
The edditional material is expected to fill' six volumes, two of which are
scheduled to appear some time during the fisce] year 1938-1938. The pub-
licaticn, in 1932 and 1935, respectively, of the first two volumes on Great
Britain and the Low of Nations, under the cditorship of Professor H. A,
Bmith of London, marks another important venture and sugpests the possi-
bility of similar undertakings which would make available comparable
material of other major states? The Fonles Juris Gentium, which received
considerable attention at the Fifth Conference,® embraces within its plan
digests of decisions of international tribunals, of some national courts, of
diplomatic eorrespondence, of opinions and decisions of international organs
other than courts, and of treaty clauses. An additional velume was pub-
lished in 1934 and another in 1937, making a total of eight volumes which
have appearad to date.

I1. The publications policy of the Department of State since the
conference of 1933 has involved o steadily expanded program and a steady
increase in the amount of money appropriated for this purpose.* The com-
mittee is in o position to ssy that, more recently, this has been due, in Jarge
part, to the ackive interest of Assistant Secretary of State Messersmith.
The favorable sttitude taken by Chairman Thomas B. McMillan and his
associates of the Sub-Committee of the Committee on Appropriations,
House of Representatives, scems deserving of commendation. Since this
conference has a separate Commitiee on Department of State Publications,
and since the Chiei of the Division of Research and Publication is to addreas

1 Henrings before the Subeommittee of the Committee on Appropriations, House of
Bepresentatives, 75th Cong., 3d Sess., on Departent, of State Appropristion Rill for 1939,
pp. 99-102 (testimony of Mr. Hackworth).

1 The recently published volume on Cangda and the Law of Nations, by Norman Mac-
Kenzie and Lionel A. Laing, is a ¢ase book, and therefore somewhat different in plan.

1 Proceedin®, Fifth Conference, pp. 8, 9, 168-171, 174.

4 The arounts appropriated for printing and binding, over five fiacal years, tiaye been:
1035, $107,180; 1936, $121,000; 1937, $150,000; 1938 (ineluding deficisncy appropriation)
$164,300; 1939 (appropriation bill) §172,750.
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the conference at this scssion, the present report will not attempt to cover the
whole subject. It will deal only with the Conference Series, the Arbitration
Series, Foreign Relations, Press Releasss, and the Bulletin of Treaty Infor-
mation.

The Conference Series, while it does not cover in detail all conferences
with which the United States has something to do, bas [urnished for eertain
ones, such as the Londor Naval Conference of 1935; fairly complete docu-
mentary information for the scholar! The committee chairman has heard
some mdividual expression of regret that the United States did not publish &
record of the effort exerted at Geneva for limitation. of armament on a more
comprehensive basis. The praciies, now regularly followed, of publishing
for each fiscal year & list of American Delegations to International Conferences,
Congresses and Expositions, and Americon Representation on Internafional
Institutions and Commissions? supplies a summary and an indication of the
source of fuller iInformation on each particular conference. Tt is to be haped
that the Conference Series will provide, as nearly as practicable, the proceed-
ings of all of the more important international conferences in which the
United States i3 a participant, unless the material is published in adequate
form through another agency.

In the Arbitration Series have appeared seven numbered publications
since 1933 and up to January 1, 1938. Rathar complete records—including,
for exemple, cases and counter-cases, are made available in the published
report of suck a proceeding as the arbitration of the Salem claim?* Howoever
desirable it may be in principle, there seems little ground for hope that the
Tnited States will publish ‘‘a record of all intérnational arbitrations, whether
the United States is a party or not,” as was suggested by one speaker at the
Fifth Confersncet Diplomatic settlementa of elaims &re not necessarily
included in the Arbitration Series. For example, the opinions and report of
Fred K. Nielsen in the American-Turkish Claims Settlement, effected in
1934, were printed by authority of an Act of Congress in 1937, and a very
limited number of copies were distributed by the Carnegic Endowment for
International Peace. The Ameriegn student of internationsl law may still
experience difficulty in securing authentic records of important adjudications
to which his own government is not a party, and which are handled by bodies
cutside tha Permanent Court of Arbitration ar the Permanent Coust of In-
ternational Justice.

The perennial complaint in ¢onnection with Department of State publi-
cations has been occasioned by the long inferval which comes between the
occtrrence of important events in Ameriean foreipm policy and the recording
of these in Foreign Relalions. The eriticism is nob set at rest by careful

1 1. 8. Department of State, Publication No. 898,
* Ilustrated in U, 8. Department of State Publication No. 1014, @
3. 8. Department of State Publications Nos. 364, 367, 421, 483, 407, 668, 669.

+ Proceedingg, Fifth Conference, p. 40.
¥ Act of March 22, 1635, 49 Stat, 67-



FIRST SESSION ]

compliance with the now familiar order of March 24, 1925, to the effeet that
the material when published shall be “substantially complete,””t or by the
excellence of the volumes when they do appesr. Nor is it an entifely con-
vin¢ing answer that the gap cannot be closed hecause of failure to gecure
. consent fzom foreign governments for earlier publication of their communica-
tions to the United States Governmens, +f it is possible to remedy or improve
this situation through the effort of the United States. The committee
understands that some much effort is now being exerted in discussions with the
Foreign Qffices of certain foreign governments. It is to be boped that suc-
eess may be achieved in reducing the “lag” to considerably less than fifteen
years.? The early publication of Foreign Kelalions volutnes on the Peace
Confcrence of Peris, with the Minutes of the Couneil of Four, would fill
long-felt need.

The plan of having part of the record for a particular year published
within 8 relatively short period after the occurrence of the evenis, and
another part of it published later in order Ao provide correspondence for
the earlier publication of which consent could not be obtained, seems to some
members of the committee to have merit. A commiltee of the American
Society of International Law which explored this possibility brought out
that, under such & plan, the material first published would be fragmentary
and would contain little more than what now appears in the Press Releases
and other current publications?® It is apparent that the Press Releases,
useful 28 they are for cerizin purposes {and particulesly in view of the
commendable cumulative index), do not supply the eomplete reeord which
is needed. ‘The publication of as much of the correspondence as it may be
practicable to publish, defore the material has come to be of mere historical
significance, is desirable. 1If it be conceded that there are some commmuni-
cations from foreign governments that should not be published without
the prior consent of the sending governments—a rule which has apparently
come into use by the United States only in the last quarter century “—it
still remains true that undue delay in the publication of most of the material
for o particular year mey ereate suspicion in the public mind rather than
safeguard the real interests of the nation. Should any such plan as that
maentioned—for publication in two sections—be tricd, the first volume might
contain & table of contents for both sections (but not the detailed calendar of
the second volurce) &nd there might be & single index for all material for a

1 T1. 8. Foreign Relations, 1914, Supp., pp. ili-iv.

10n the publication by the Peruvinn Government of diplomatic documents less than
two yers old, see the Report of the Cemmittee on Publications of the Department, of State,
in Proccedings, American SBocicty of International Law, 1937, pp. 238-240. " Appropriate
diplomatie representations” were made by the Ambassador of the United: States to the
Peruvizn Foreigh Office. See also p, 104 of hearings cited supra, p. 7, nole L.

! Proceedings, American Society of International Law, 1935, pp. 199209,

¢ John Bassett Moore, ““The Dictatorial Drift,” Virginia Law Review, Vol. 23 (1937),
pp. 803, 865.
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given year. There would perhaps be a certain amount of duplication or
crossreference, and there would obviously be ar incomplete reeord for s
particular year until the final volume for that year was issued. These dis-
advantages would have to be weighed, however, against the desirable effect
of & return to the plan of more nearly current publication of diplomatic
papers.

The committee i3 informed that {wo Foreign Relations volumes for 1922
and two for 1923 are to be published within the present calendar year,
and that two volumes of Lansing papers will probably appear in this series in
the spring 0f 1939, The commitiee expresses thé hope that a eombined index
volume, to cover the.period 1900 to 1918, may soon be svailable,

For students of current breaty developments, the monthly Bullatin of
Treaty Injormalion, the subseription list to which has been discouragingly
small,! has definite value. The Departmeni of State now issues regularly,
as-a supplement to the publication entitled List of Trealies Submitied to
the Senate, 1789-1934,* a list of treatics submitted to the Senate during each
particular year, with an indieation of action taken upon them. and the
status of the instruments at the end of the year.? In the opinion of the com-
mittes, it wonld be desirabla to have published more frequently—perbaps
biennially—a supplement to the Bulletin of Treaty Informatien to bring up
to date the Supplement io No. 39 of the Buillstin (Docember, 1932),* showing
the treatios still in effect for the United States. A new edition of this list is
expected during the present calendar year.

I11. Certain developinents relating to foreign government documents
eeem sufficiently related to the work of the conference to warrant reference
to them in this report. As at the conference of 1933, attention will be
directed chiefly to-bibliographies or indexes. A brief mention of particular
countries will perhaps suggest the direction of some recent effort in connee-
tion with the [isting of documents. At to British documents, there is at the
present time a need for a comprebensive checklist of all publications from the
earlieat times to the present, including particularly the Foreign Office publi-
cations, (The British Stationery Office List does not undertalke to list items
not for sale.} The committes understands that the British Library of Infor-
mation, New York City, bas been interested in the work of promoting o re-
print of the set of parliamentary indexes covering the first half of the nina-
teenth century. The publication by the American Library Associstion,
in 1935, of a guide to Canadiar government publieations hag been an impor-
tant development. In France steps have been taken looking toward the
preparation of an introductory report on government publications aince
1920, and an inter-departmental committee has rceently had under consider-

1 Az of October, 1937, there were 158 individual suhscribers; 78 copies went to lihratiea
and exchanges, 378 o depositories, 2 ko the National Archives; 200 coples wers prepared for
sale by the Superintendent of Documents, and 1200 for the Department of State.

11, 5. Department of State, Publication No. 765.
* Jiid., Nos, 817, 968, 1126, 1 bid,, No. 436,
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ntion the setting up of a central documents office for French official publica-
tions. In 1937 therc appeared a second supplement, covering the years
1931-1935, to the pederal catalogue of Tialian Government publications,
1861-1923. In Sweden an annual list of official publications is now issued
- by the Parliamentary Library.

In Latin Ameriea, while few governments have centralized the print-
ing and distribution of official publications, most of the countries have
central printing offices, wed in Brazil, Colombis sand Guetemals these
offices sell some of the publications. In Colombia a brief list, and in Guate-
mala & [ull deseriptive list of publications of the previous yesr, can be ob-
tained in an annual reporf. Government publications received considerable
attention in the second issuc of the Handbook of Latin American Studies?
which also contaimed a section on international relations sinee 1230, The
Division of Documents of the Library of Congress has prepared a guide to
official Mexican publicatiens, but has not published it.

Following up a suggestion made by a member of the Fifth Conference
of Teachers, your committee made some investigation of the possibility
of securing the publicetion by povernments in the Western Hemisphere of
additional material that would be useful to studenis of international rela-
tions, on promise of 8 mirimum number of subscriptions from institutions
and libraries in the United States. Because of the specialized nature of the
material and the relatively small number of libraries which might be expected
to cobperate in such a plan, the committee is not prepared to recommend
that this project be undertaken. Some indication of the distribution in the
United States of material already being issued by Latin American govern-
ments was had from & list furnished to the committee through the courtesy
of the Mexican Embassy in 1935, This list shows that, at that time, officisl
publications concerning foreign relations of Mexico were going to thirteen
non-university libraries, 26 colleges-and universities, 22 other institutions,
bar associations and societies, 28 reviews and periodicals (including news-
pepers) and sixteen individuals (at least eleven of them members of this
conference). From the officer in charge of one Latin American legation came
the suppestion that, as compafed with the plan of distribution now in use,
a general arrangement through the Pan American Union, which has a frank-
ing privilege through the countries compoging the Union, might be more
satisfactory.

Growth of the colleetion of foreign documents in the Library of Congress
is promoted by the making of additional agreements for the exchange of
publications, such as those which the United States concluded by exchanges
of notes recently signed with Peru and Chile, respectively.?

IV. In general, the need for beiter publication of doeuments on public
inter-Americdn reletions seems to call for special emphasis. A new cdition

1 Edited by Lewis Hanke (Harvard TIniversity Press, 1937),
117, B, Exetutive Apreement Beries Hon. 103, 112,

»
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of the proeeedings of the general conferences of the American Republies
could be thoroughly justified. An investigator who recently had occasion
to eompare the manuseript records of the International Ameriean Conference
of 1889~"90 with the printed records ! was struck with the need for revision
in order to have accuracy or completeness. There appears to be a lack of
adequate printed material on the development of the Pan Armerican move-
ment, even in the pre-1906 period. Only parts of the correspondence were
printed in publications of what is now the Pan American Unicn. The pro-
vision of source material on the functioning of the Union after creation of
the central agency by the 1889-"90 conference,? and a more complete edition
of the proccedings of the subscquent general confererces, scem to tho
commitfee to suggest projects deserving of full support.

Publication of the minutes of the Governing Board of the Pan American
Union, both from the heginning and currently, would afford another valu-
able source of information. The Bulletin of the Union, while carrying some
bibliographical matter, and some information on current treaty develop-
ments (such gs tables, perindically revised, which show the status of treatics
and conventions signed at the international conferences of American States
and at other Pan American conferences *), gives only hrisf statements gon-
cerning actions faken by the Board.

When: following out a suggestion referred fo above, in regard to dis-
tribution of documents published by the various Latin American govern-
ments, the eommittee learned that the Library of the Pan Ameriean Union
has undertaken to secure from the several governments lists of all publica-
tions issued ewrrently at government expense, The members of this con-
ference would doubtless profit from the Union’s making this information
available in whatever manner seems most practicable.

A comniittee of the American Society of Internafional Law, in a report
made in 1935} recommended, in part, that proceedings of all Pan American
conferences and papers relating thereto should, in principle, be published
under the auspices or direction of the Pan American Union, that committees
and commissions having authority to publish should conform to the general
policies of publication laid down hy the Union, and that the Union should
be authorized to sell proceedings of the confercnces to the general public,
While aware of the peculiar difficulties which the earrying out of these
recommendations might involve, your committer iz of the opinion that the
working out of the most satisfactory policy in this matter will probably

1 Infernational Ameriean Conference, Reports of Committees and Discussiona Thore-
on, Washington, 1890, 4 vols.

*8ome of this material can be foiid in Peruvian documents, especially in Biletin dol
Ministerio de vrelaciones exteriores, 1904-1906; Ricardo Aranda, Congresos i confcrencm inder-
nacionales en que ha tomado porle e} Pery, Lima, 1909-1920, 5 vola.

3 See, for exnmple, Buflolin of the Pan American Union, Vel 70 (1036), pp. 700-T09;
Vol. 72 (1938}, pp. 123-126.

* Proceedings, American Society of International Law, 1935, pp. 210-214.
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come only when the editing and distribution is concentrated in the offices
of the Pan American Union. Any step looking in this- direction, which
might be judiciously taken in connection with the conference to be held in
Lima in Deceémber, 1938, would scem to be commendable.

V. The commitfee has not dealt in this report with deocumentation of
public international organizations other than intcr-American, cxeept as to
certain Lesguc of Nations publications. In connection with the latter,
the question has been raised in the commitiee of the degirability of the
United Btates Government's republishing some of the more signifieant docu-
ments produced by League of Nations bodies. Some of the publications on
nutrition, produced in 1936 and 1337, bave been suggested. The United
States has at times reprinted documents of the kind described. The com-
mittee does not have a recomrendation on the suhject, but would draw
the attention of the conference to it, in order that there may be oppértunity
for discussion for the guidance of o succeeding committee.

To some members of the committes there appears to be a special need af
the present time for a periodieal in which could be published aceurate trans-
lations of Japoanese and Chinese documents and of scholarly articles from
journals in the Far Iast on problems of interpational law and inicrnagional
velationa.  If sueh a project were undertaken, care would need to be used
to avoid having the translations duplicate those already made available in
the Brilish and Amecriean press, in English-language journals in China and
Japan, or in the summaries of leading articles In the Chinese press as pro-
vided by the Royal Institute of Intcrpational Affairs. One suggestion has
been that the proposed journal of translations should ordinarily confine
itself to the trapslation of Asiatic serial publications, and follow the policy of
giving in digest form all portions of the serial publications net translated.
American scholars who do not use the langrages of the Far East might have
furnished them, through this means, a representative cross-section of Asiafic
mpaterials, and might become less dependent upon-the ehoice of materials by
other Westerners, The increasing general importance of the regional infor-
mation involved seems to make this matter a proper one for discussion et the
present confercnce.

The Committee on Publications of the Fifth Conference reecommended
the establishment of a periodical which would methodieally publish ¢urrent
diplematic corregpondence.® In the present committee the belief hag been
expressed that the time is propitious for the establishment of what might be
called an * American Journal of International Afiairs.”” The objcet of such a
journal would be to provide, for scholarly articles ju this field, an additional
outlet over what exists ak present, and perhaps a wider one in the sense thai
emphasis WOI..ﬂd not be placed primarily upon legal aspects of questions.

2 8a, for cxample, Nutrition: Final Report of the Mixed Committee of the League of
Natians an the Relation of Nutrition to Health, Agriculture and Economie Policy, Lesgun of
Nations Doc. A.13.1937.11.A.10. 1 Proceedings, Fifth Corference, p. 9,
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In view of the extent of present internationz) relations, and the amount of
study being given,! the cblaining of meritorious aiticles would presumably
be less difficult than ai ceréain times in the past. While not bringing a spe-
cific recommendation on this matter, the commitiee regards the gencral idea
without prejudice and would draw the attention of the conference to the
possibilitics, with a view to obtaining cxpressions of opinion.

VI. The limitations of a short report preclude detailed mention of many
usclul publications in addition to those already referred to, such ag the new
volumes in the Carnegie Endowment’s Classies of International Law, the
materials made available for the teacher through the work of the Harvard
Research-in- Internstional Law, or the publications of the Conference on
International Studics, In conmection wilth the last-mentioned, it may be
said incidentally, American scholars should value a wider distribution of the
documentation of the annual corferences.

Instead of attempting & further survey, it may not be out of place to
direct attention to some more general aspeets of the problem of publications.
"This problem, for specialists in the internationsl eld, is not separate from
that of the student of public affairs generally. It is obvicus that not alt of
the useful souree material for the worker in the Held of American foreign
relations, for example, s iv the publications of the Department of State.
There may be found in the Federal Hegister, an official undertaking begun
sinee the last conference, informaticn on such subjeets as regulations imple-
menting an important fsheries treaty,? or the naturalization of aliens married
to citizens of the United States? The Monthly Summary of Foreign Com-
merce and the weekly Commerce Reporls of the Department of Commerce
contain valuable information on eurrent developments. Publications of the
Tariff Commission have furnished useful facts on such subjects as national
interests in fisheries, or the extent of equal tariff treatment in forcign eoun-
tries. The provision of adequate government, publications is, for the student
of pnblie business either foreign or domestic, a proper coneern.  The vom-
paratively rapid progress which has beet. made sinee 1933 does not justify an
attitude of complacency on the part of teachers who professionally depend
upon the aceessibility of reliable texts. It iz their obligation to look diligently
to the provision of even more adequate means of information.

Finally, the committes would direct attention to the obligation that
must attend the effort, which has continued since 1933, toward provision of
betier publications. Some members of the committes feel that the success
achieved by inlerested groups in seeuring the publieation of matcrizls has
not been matched by diligenee in making the hest possible use of what has
been provided, or in dirceting ofbers in its wse. The surprisingly small

" Bee Mary Alice Maithews, Education {ur World Peace: The Study gnd Teaching of
Internationel Relations and International Law (1952); Edith E. Ware, The Study of Inter-
national Relations in the United States (1934); tlid., Survay for 1937 (10381

! See, for example, the Federal Register for March 9, 1938, pp. 635638,

' Federal Register for January 18, 1938, p. 110.
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number. of subscriptions to some of the most useful publications of the De-
partment of State, such as have been referred to above, will illustrate.
Again, there has been exprested in the committes a feeling that, in a dis-
couragingly large number of cages, there has been a téndeney-toward care-

» lossness and looseness in referring to official materials. The latier can be
utilized to the fullest, by thoie whom the.members of the conference may
guide in their thinking, only if there is eare in citation, as well as in analysis
and evaluation, The responsibility of the teacher and publicist cleasly in-
creased with the provision for him of the means of fuller and more aceurate
information.

Chairman Reeves. You have heasrd this interesting and valuable con-
tribution made by the Commitiee on Publications.

I think before discussing this particular repart it would be well to follow
through with the program involving two other reports. Therefore, unless
there be ohbjection, I shall next call vpon Dr. Cyril Wynne, Chief of the
Division of Resenrch and Publication, Depariment of State,

PUBLICATIONS OF THE DEPARTMENT OF STATE
By Cynm Wynne
Chief, Division of Research and Publication, Department of State

When I had the privilege of addressing the ¥Fifth Conference of Teachers
of International Law in 1933 on the subjeet of publications of the Depart-
ment of State I empbasized, as was but praper, the fact that the publications
program or publisation policy of the Department, initiated in 1929, was
undertaken largely because of the assistance rendered by teachers of interna-
tienal law and by lawyers with ar interoationsl practice. The exient to
which this program or policy has developed since ‘that formative period
may be seen from a comparison of the Grst or April 1930 issue of the periodi-
cal pamphlet Publications of the Department of Siate, A List Cumulative from
Ocivher 1, 1923, with the latest (April 1938) number of the pamphlet in ques-
tion. Here again may I speak of valuahle assistance rendered and say that
this development has been to a great extent due to suggestions and constrie-
tive criticisms of members of the teaching and legal profession interested in
international affairs and in having, therefore, official publications of the De-
partment available for use in connection with their work. I shall later have
oceasivit bo refer specifieally t6 some of these suggestions dind show khaw help-
ful they were in adopting or earrying out certain publication projects or in
dealing with certain publicstion problems.

Before digeussing some of the more imporiant publications of the De-
partment, a few words may be said regarding the all-lmportant question of
the attitude of Congress with respect to the appropriation of the neeessary
funds to enable the Department to carry oui its publieation program. As
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some of you may recall, I remarked at the Fifth Conference of Teachers with
regard to carrying out this program that ““Barkis is willin’ "’ but it depends on
approprintions by Congress. Tt is with pleasure, therefore, that T report io
the Sixth Conference of Teachers that since 1935 the appropriations for
printing and binding have steadily increased as indicated by the {ollowing .
table covering the fiscal years 193521939, inclusive:

Fiscal year Apprepriation
2 < N $107,180
1036 e et 121,000
1937 .. .ooeennn. R .. 150,000
1938, o e i 164,300 1
1080, .. ............ e 172,750

In addition to the appropriations for printing and binding which I have
just enumerated, Congress has also, as port of the appropristions for our
participation in certain international arbitrations and conferences, made
alloiments for the printing of reports or relevant publications dealing with
these arbitrations and conferences. The appropriations in question have
enabled the Department to go ahead with its regular publication program
without having to diver{ funds from the regular printing and binding appre-
priation to meet the cost of printing the arbitration and conference publica-
tions. An idea of the value of these separate apprepriations wiil be gained
from the faet that they have paid for the printing of important publications
in the Arbitration Series and Conference Series which I shall discuss in con-
sidering these two series of decuments.

A reference to the atiitude of Congress with respect to the Depart-
ment's publication policy would not be complete without mentioning the
Subcommittee of the Commiites on Appropriations, House of Hepresenta-
tives, which henrs and passes upon the various estimates in the Department
of State appropriation biils. At the last two mneefings of the American
Saciety of International Law reprints of the hearings on the printing and
binding estimates in the 1937 and 1938 appropriation biils before this Sub-
committes were distributed to the members of the Soctety. Reprints of the
hearings on. the printing and binding estimates in the 1939 approprintion bill
will be distributed to the members of the Teachers Confercnce and of the
Society at this year's mseting. I belfeve those of you who have beea follow-
ing these hearings {or the pasl ten years will agree that the reporta of the hear-
ings during the last three years show that the present chairman of the Sub-
committee, Representative Thomas 8. MeMillan, of S8outh Carolina, and the
ranking Republican member of the Subcommittee, Representative Robert L.
Bacon, of New York, and their able colleagues have a special interest in the
Department’s publieation policy and in the views of representative organiza-
tions such as the American Society of Internaiiomal Law, “the American
Historical Association, ete., with respect te the Department’s publications.

+Tocludes deficlency appropriation of §18,000.
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As you know, the annual reports of the Committee on Publications of the
Departmert of State of the American Society of International Law have
been mede a part of the record of the House Appropriations Committee
hearings for the pest three years. The questions of Represeniative Me-
. Miilan Juring the course of these three hearings show how carefully he has
read the comprehensive reports of the Publications Committee.

1 turn now to a discussion of the more important publicstions of the
Department, gince there is obviously not sufficient time to refer to all the
titles enumerated in the pamphlet Publications of the Deparfment of Slate.
Probably the best known of these is Popers Relating o the Foreign Relutions
of the Uniled States, usually referred to by its brief title, Foreign Relations.
This publication consists of volumes containing official papers for o given
vear, stich ag diplomatis correspondence, ete., exchanged hetween the Gov-
ernment of the United States and foreign countrics and correspondence be-
tween the Department and its diplomatic missions 2nd consular offices.  The
procedure which is followed in assembling, editing; and preparing for publica-
tion the documents compiled in the Foreign Relotions valumes is set forth in
the well-known Department order of March 268, 1925, of whick I have several
copies here. In preparing these volumes far publication our effort has been
to present a record of documents which will be, to quote from the order,
“substantially completa as regards the files of the Depariment.”

'T believe such & reeord hag been presented.  Judging by the reviews of
recent numbers of the Foreign Relaéions velumes which have appeared in such
publications as the American Journal of Infernationct Law and the Political
Science Quarterly and by the eommunications which the Department has
received from such organizations sg the American Bar Association and the
Awerican Historical Association and from distinguished educators and
lawyers, the volumes in question have been of real value to the interested
publie. Some of these communirations are printed in the record of the hear-
ings before the House Appropriations Committee on ths 1939 appropriation
bill which I mentioned. Reference may also be wade to the statements re-
garding the recent Fareign Relations volumes in the reports of your Com-
mittee on State Department Publications as well g5 in each of the lust three
reports of the Publications Committee of the American Saciety of Inter-
national Law.

While the recent Fereign Relations volumes are apparently deemed to be
complete and o mect the requisite standards of scholarship, thore has been,
23 you know, some eriticism because of the alleged delay in publishing them.
During the past two fiscal years the Department has published two 1920
volumes, two 1021 volumes, and the Russia 1919 Supplement volume. Two
1922 volumcs should be off the press next month and it is expeeted that two
1928 volemes*will appear iz September. Ileference may also be made to the
laet that two volumes eontaining the official papers of the late Robert
Lansing during the period he gerved as Counselor of the Department and as
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Secretary of State are in the course of preparation and should be published
during the coming fscal year. Although this is a record and a program. of
publication whith stands ouf in the Foreign Relations series, distinguished
authorities on international law whose views are entitled to the highest con-
sideration have expressed the belief that these publications are too far behind. .
These authorities point out that the dates of the documents in the recently
published regular Foreign Relalions volumes are approximsately Hfteen years
behind the date of publication. It is alleged that the-volumes should be
published within two or three years of current events.

As haa been explained during the course of the hearings before the Ap-
propriations Committee, the so-called “fifteen~year gap” has resulted from
the reluetsnce of certain foreign governments to consent to the publieaticn
of their impertant papers or correspondence which are elose to eurrent events.
The Department's order of March 26, 1925, contains the following provision:

The Chief of the Division of Publications is expected to initiate,
through the appropriate channels, the correspondence necessary to
secure from a fp oreign govermment permissior to publish any document
received from it and which it is desired to publish a3 a part of the diplo-
matie correspondence of the United States, 'Without such permission,
the documment in question must not be used:

Reference may also be made to the statement of Secretary of State Hull on
January 20, 1936, that “this Government eannot underiake to make poblic
confidential communications without the permission of the government which
reposcd confidenee in this Government.”” !

Now, the Department’s sim, as I gaid, is to publish Foreigrn Relations
volumes which contain a record that is complete. It is believed that if &
Foreign Relations volume omits important docurnents of foreign povernments
the record will not only be incomplete, it will' 2lso be misleading.  After all,
there are two gides to the proverbial shield. In brief, our experience during
the past few ycars hag been that if the volumes are to be eomplete and not
misleading the documents printed in them will be approximately fifteen
years behind the publiention date.

I may =ay, however, that the Department has been endeavoring to re-
duce or cut down the “ffteen-year gap.” During the past few months
strong instructions have been gent to a number of our diplomatie missions to
make appropriate representations to the foreign offices of the governmenis
concerned regarding this publication issue, In order that the views of the
interested publie in the United States might be clearly presented to the
foreign offices, the instructions contained, ns enclosures, copies of relevant
resolutions and reports of such organizations as the American Society of
International Law and the American Historical Association, and of addreszes
znd artieles on the subject by distinguished lawyers and proiéssors.  Since
replies have not yet been received from all the missions to whom these in-

¥ Press Releases, Vol. X1V, No. 330, January 25, 1936 (Publication 831), p. 100



FIRST SE4SION 19

structions were sent, I am not in a position at this time t¢ inform you what
the result will be. I may say, however, on the basis of the replies which have
been received, that cur diplomatic missions are doing all they possibly can to
secure A reduetion of the fiftcen-year period.

As you all know, the Department has been receiving numerous resolu-
tions from historieal and intermnational law socielies and eommunications
from outstanding authorities and scholars in the field of international affairs
urging the publication of the records of the Paris Peaec Conferenee following
the World War. The Depariment has been prepared to publish these
records in Foreign Relations supplement volumes dealing with the Peaee
Conference, but it was felt that if the desired publication was to be of value
to the interested public it should contain substantially all the important
papers and documents of the conference. Thelate Dr. Joscph Fuller, former
chief of the Research Section in the Department, s profound scholar whose
heart, I may say, was set on publishing the Peace Conference records, made
o very enrcful survey in 1930 of all the Peace Conference material in the
Department’s filea. Dr. Fuller recommended that unless the Foreign Kelo-
tionssupplemert volumes could include substantially all the relevant minutes
ot papers of the Council of Four, the Department should not go ahead with
the project; in brief, it would be a production of Hamlet without Hamlet in
the drama.

Under the Department’s policy as outlived in the order of March 26,
1925, the consent of the interested governments must be obtained o print
the Council of Four documents and alse, of gourse, other confidential Pesce
Conference material. Tt has net been possible to obtain this consent, but in
1937 the prospects of doing so appeatred to be brighter when the Department
published the Russia 1919 Supplement valume, which contains important
extracts from the Council of Four files. The time appeared to be appropri-
ate, therefore, to discuss once more with the interested governments the
question of publishing all the Peace Conference material. I am pleased to
repart to you, ladies and gentlemen, that such discussions have been going on
during the last few months. [Final replies on the subject have not yet been
received from all the governments so T ean only express at this time my sin-
cere hope that an interesting announcement on this very important publica-
tion question can be made in the near future.

Beforé leaving the subject of the Foreign Relations volumes I may point
out that the Department is preparing a combined index valume to ths

Foreign Relations volumes covering the years 1900-1918. The last combined -

index volume wes for the years 1861-1899. Those of you who have had to
dig through the separate indexes of each number of the 38 Foreign Relations
volumes published sinee 1900 will apprecinte the value of such a combined
index. Itisexbected that the work will be completed and the index volume
published by 1940. It gives me pleasure to state that the gentleman re-
spongible for this index volume is Professor Herbert Wright, of Catholic

) Pl

T

.[i
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University, who, in his capacity as chairmen of the Committee on Publica-
tions of the Department of State of the Amcriean -Hociety of International
Law, sold the idea to the then Under Secretary of Btate, Mr. William Fhillips,
whe in turn issned appropriate instruetions for the preparation and publiea-
tion of the index.

Although the documents compiled in the Foretgn Relations volumes are,
as I bave said, some years behind the publication date, there arc other publi-
cations of the Department which, it is submitted, contain considerable in-
formation of current interest. Among the publications containing such
current information are the weekly printed Press Releases, the Tveaty In-
Jormation bulletin, the documents in the Arbitration and Conference Series
to which further reference will be made, the gddresses of the Secretary of
State, Under Becrétary of State, and other high officials of the Department
which frequently include important statements denling with various aspects
of our foreign policy, documents in other special series such na the Commer-
cial Policy, Inter-American, and the European Series, and documents in the
so-called Miscellaneous Publications group,

The weekly printed Press Releases comprise copies of the daily mimeo-
graphed releases prepared by the Division of Current Information fur the use
of the newspaper correspondents and copies of those mimeographed releases
issued by the White House during the week which relate to foreign affairs.
The last three reports of the Committes on Publieations of the Department
of State of the American Society of International Law have considered in
detail the printed Prese Releazes. Wost of you are (amiliar with thege ve-
ports; hence I may refer you to the statements in them regarding the eom-
prehensive sharacter of this weekly publication. I note, however, that in
the report of the Committee on Publications which is being submitted this
year to the Teachers Conference by the Chairman, Professor Robert Wilson,
of Dulke University, certain suggestions are made involving the publication
of diplomatie correspondenee in the Press Releases or in o similar publieation,
Scmewhat similar suggestions were recently made by Dr. Wright and mem-
bers of his ecommittee when they visited the Department and diseussed the
publication program with the Counselor, Mr. K. Walton Moore, Assislant
Secretary Messersmith, and other Department officials, As these officials
informed Dr. Wright, the Department is now considering certain publiestion
projects which may result in the expansion of the Press Relgases or the issuance
of a special publication dealing with what may be termed current subjects.

Secretary of State Hull declared during the course of his address deliv-
ered at Des Moines, Iowa, on February 19, 1038: “There is taday no greatcr
force in the world for the advancement of stable prasperity and peace than
the reviprocal tradc-agreements program.’” Needless to say, the Depart-
ment is giving due. attention ta this very important progTam in its publica-
tions.  Forexample, notices of intention to negotiate a trade agreement with
a particular government are published in the Depariment’s Press Releases,
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as well as in the Federal Register, the Treasury Decisions, and the Commerce
Reporls.  An analysis of the agreement is also published in the Press Releases
and in other Government publications. Reference may also be made to the
memorands published on specia) phases of the trado-sgreements program

.such as The Midwest and the Trade-Agreements Program ' prepared by Dr.
H. 8. Patton, then of the Trade Agreements Division. Tt may also be noted
that statistical material and studies showing the results of the trade-agree-
ments program ere frequently printed in the Press Releases. In this regard
mention may be made of the two studies on the trade agreements with Cuba
and with Canads, covering the first six monthe and the first year thesc agree-
ments have been in effact.

Besides this information, there are the addresses of the Seeretary of
State, Under Secretary of State, and the Asgistant Secretaries on the genersa)
subject of the reciprocal tradc-agreements policy. These addreases are of
particular value beeause they set forth the policy of the United States Gov-
ernment on the many fundamental questions which are assoctated with the
trade-agreements program. In order to meet the very great demand for
copics of some of the more important addresses, they ore also issued in
separate pamphlet form. It may be added that the titles of these addresses
of the SBecretary and his assistants are listed in the Commercial Policy
Beries of the Department’s quarterly list of publications.

The texts of the trade agreementa are printed a8 numbers in the Execu-
tive Agreement Series, As you know, Kxecutive agreements, like treaties to
which the United States is a party, are issucd in scparate pamphlet form and
ara-also printed in the United Stafes Stalutes at Large.

A very important publication of the Department is Mr. Hunter Miller's
Treaties and Other Internationul Acts of the United States of America, of which
five volumes have been published. Volume 1 {which has been issued in short-
print form} describes the scheme of the publication as 2 whaole. Volumes
2-5, inclusive, comprise the treaties and other international acts negotiated
during the period 1776-1852. Valume 6, which should be off the press
during the coming fiscal year, will cover the years 1853-1858.

I venture to say that mo foreign office of any state has issued suck a
treaty compilation as this great work of Mr. Hunter Miller, The Miller
Treaty Edition, as it is frequently called, eomprises complate and literal
copies of the texts, in chronelogical arrangement according to the date of
signature, of treaties and international acts of the United Stafes which are
or have at any time been in force. 7The text of each treaty is followed by
notes contmining & perfect mwine of information regarding the treaty, its
actting, the circumstances incident to its egotiation, its effcet, and other
televant data of value to the lawyer and the scholar. I'or example, the
recently published Volume 5 of the Miller Treasty Edition ineludes the
Treaty of Cuadalupe-Hidalgo of February 2, 1848, This treaty cqgmprises

\ Commereial Policy Seriea 27.  Publication 929,
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four papers—~-the treaty proper, the additional or secret artiele which was
never ratified, the authenticated map of the United Mexican States known
28 Disturnell’s map, and the authenticated plan of the Port of 8an Ddego.
We find in Volume 5 the text of the treaty in English and in Spanish, the
additional or secret article algo printed in English and in Spanish, a facsimile
of the earliest of the 1847 editions of Disturnell’s map reproduced in color,
and a facsimila of tha plan of the Port of San Diego.  As for the notes {ollow-
ing the treaty texts, I can only say that they are a striking example of pains-
taking and intensive scholarship. They cover 192 pages of 10-point and 8-
point solid type and consider in detail every phase of the negotiations and
subsequent history of this famous treaty. It is really a marvelous picoe of
work and yet no more so than Mr. Miller has done with respect to every
treaty or international act in his treaty edition.

The next published volume in the Miller Treaty Edition will cover, as T
said, the period 1853-1858. Needless to say, it will be several years before
this edition is hrought up to date. I may point out, however, that cur-
rent information concerning bilateral and multilateral treaties that are in
force or have been signed between the United States and other countries of
the world is made readily available in Trealy Information, a monthly bulletin
which s compiled under the able direction of the Chief of the Treaty Divi-
gion, Mr. Charles M. Barnes. Iis purpose is to publish all facts regarding
these treaties, such as dates of signature, the coming into force, ratification,
and deposit of ratifications, termination, the reservations if any bave been
made, and the countries accepting or rejecting such reservations. The same
type of information is nlsc given for the more important treaties and conven-
tions concluded by foreign governments.

The monthly bulleting also publish summaries or regulations and judicial
decisions inferpreting treaty provisions rendered by State and Federal courts
and by the Bupreme Court of the United States, as well as similar decisions
of the Permanent Court of International Justice and other important inter-
national and national tribunals. Information is also given in regard tointer-
national conferences and to international commissions established under the
various treaties of arbitration and conciliation. It may be added that from
time to time the texts of important treaties which have not yet appeared in
the official Treaty Series or which are not readily available in the United
States are printed in I'realy Information.

A zeries of publications which have been very well received, particularly
by teachers and students of diplomatic history and international relations,
are those in the Map Series. A map in this series to which speeial reference
may be mads is “The Trade Agreements Program: Countries with Which
Trede Agreements Have Been Concluded, or with Which Wegotiations Are
in Progress or Contemplated, as of March 10, 1938" Thisis a large map in
black and white which graphically portrays the progress of the trade-agree-
ments program. I may add that the Office of the Geographer is now working
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on a map of Liberia which should be published within the next fiscal year,
A map of the Pacific area is also being prepared.

I am sure you will be pleased to learn that the Offiee of the Legal Adviser
in the Department, under tke direction of Mr. Hackworth, is engaged in pre-
paring u publication which will, in brief, bring up to date the monumental
I'ndernaitonal Law Digest of John Bassett Moore which was published in 1806.
Since that time many and various thinga have happenecd in the domain of
international affairs, end a digest of international law covering the years
1506-1937 based on the relevant fles of the Departiment should be of value
not only to Department officlals, such as the legal advisers in Mr. Hack-
worth’s office, but also to professors of international law and to attorneys with
anh international practice. As Assistant Secretary of State Messersmith eaid
during the hearihgs before the House Appropriations Committee on the 1939
appropriation bill in discussing the proposed international law digest pub-
lication:

Then there is a further major consideration. Mr. Hackworth and
his associates in the legal division are preatly embarrassed in their re-
search work, which is inercasingly important under present conditions,
by the fact that in order to get this material they have to search through
all kinds of files and many volumes. If this necessary material were
available in the digested form in whick it is now being prepared it would
save & great deal of time and greatly facilitate our work not only in the
Department but alse on the part of people on the outside who are very
greatly interested in our international relations. This applies with
equal foree to atterneys and private business interests engaged in inter-
national enterpriges.

I may add that the first two volumes of the Inlernational Law Digest
should be off the press during the coming fiscal year. The publication, when
completed, will consist of some six or seven volumes with additional volumes
to follow as oceasion requires.

Another publication prepatred in the Office of the Legal Adviser is Dr.
Marjorie M. Whiteman's Dameges ¢n Inlernational Low, of which the first
two volumes were published lasf year. As you may recall, these volumes
were favorably reviewed in the American Journal of Infernational Law by
Dr. Charles Cheney Hyde, former Bolicitor of tha Department and now
Professor of Intcrnational Law at Columbia.

Two important series of publications which- were started in 1929 at the
request, I am pleased to have this opportunity to say, of teachers of inter-
national law and of members of the legal profession, are the Arbitration and
the Conference Series. The publications in the Arbitration Scries, as the
name indicates, deal with arbitrations to which the United States is a party.
Among the recent publications in this series which appear to have pleased
lawyers andteachers alike are: The Salem Claim against Egypt ! in which

1 8alem Claim: Claim of the United States of America on Behalf of George J. Salem v,

the Royal Government of Egypt Under Protocol of January 20, 1831, Arhitration Series 4.
Publications 354, 367, 421, 483, 497, 668, 669,
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the entire reeord including not only the extensive pleadings but also the oral
arguments of counsel were printed; the so-called Swedish Ships Case;! and
the American and Panamanian General Claims Arbitration.?

The Confercnce Series dacuments pertain to international confercnees in
which the United States participated. A few of the recent publications in
this series which-may be mentioned are those dealing with the Radio Con-
ference at Lisbon, 19347 the London Naval Conference, 1935,¢ the Inter-
American Conference for the Maintcnance of Peace, Buenos Aires, 1936,°
the Pan American Institute of Geography and History, Washington, 1935,°
and the recent conference convened at Brussels in November 19377 Judg-
ing by the letters and communications we have received in the Depariment
from those wha have had occasion to consult these Conference Series publiea~
tions for legal, research, or other purposes, the publications in question have
been found to be quite satisfactory. 1 may add that the Conference Series
also includes addresses given by the Secretary of State or the Under Secretary
of State regarding certain conferences. I believe thesc addresses are of great
value to a person making a study of a particular conference. They set forth
the position of the United States with respect to the econference in question
and, I may add, do so in that direct and frank manner which is characteristie
of the addresses of Mr. Hull and Mr. Welles. Among these publications arc
the compilation of the addresses and statements of Secretary Hullin connee-
tion with his trips to attend the confercnces at Montevideo ! and Buenos
Aires,® Mr, Hull's address on “Some of the Results of the Montevideo Con-

1 Arhitration Between the Tnited States and Swaden Under Special Agreement, of De-
ecmber 17, 1030; The “Kronpring Gustal Adoli” and the “Pacific.” Arbitration Serics B,
Publications 3568, 358, 360, 361, 402, 610, 611.

1 Ametican and Panamanian General Claims Arbitration Under the Conventions Be-
tween the United States and Punama of July 28, 1026, and December 17, 1832: Report of
Bert L. Hunt, Agent for the United States. Arbitration Series . Publication 593,

¥ Interautivnal Radio Consulling Committes {C. C. I. BR.), Third Meeting, Lishan,
Beptember 22-October 10, 1934: Report of the Delegation of the United States of America,
and Appended Documents. Conference Series 21.  Publication 827,

+ The London Naval Conference, 1835; Report of the Delegates of tho United States of
America; Text of the London Naval Treaty of 1838 and Other Documenta, Confersnce
Beries 24.  Fubliontion 296,

¢ Report of the Delegation of the United States of Ameriea to the Inter-American Con-
ferenes for the Maintensnce of Ponce, Buenos Alres, Argentina, Dacember 1-23, 1038,
Confercnee Series 33. Publication 1088.

¢ Pan American Institute of Geography and History: Proceedinga of the Second General
Assambly, Held at Washington, Octaber 14-19, 1835, Conference Series 28, Peblication
995,

7 Conference of Brussels, November 3-24, 1037, Convened in Virtue of Article 7 of the
Washington Treaty of 1922,

¢ Addresses and Statements by the Honorable Cordell Hull, Secretary of Btate of the
Upited States of Amcrien, in Connection with His Trip to South America 1033-1034 to
Attend the Seventh Tnternational Conference of American States, Montevides, Urugusy.
Publication 694,

¢ Addresars and Statements by the Honorable Cordell Hull, Seeratary of State of the
United States of Ametica, in Connection with His Trip to South America to Attend the

o
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ference’ ! delivered before the National Press Club on February 10, 1934,
and the address entitled “The Practiczl Accomplishments of the Buenos
Aires Conference,” * which some of you heard Mr, Sumner Welles deliver
before the Academy of Political Science in New York on Apri] 7, 1937.

Lawyers and teachers of international law frequently desire information
concerning passport regulations and the granting of passports to American
citizens. Information of this nature is contained in the Passport Series pub-
lications prepared under the direction of Mrs, Ruth B. Shipley, Chief of the
Passport Division. The subjects of the immigration work of the Depart-
ment of State and of the admission of aliens are also of speeial interest to the
legal profession. Publications relating to these subjects will be found in the
Immigration Series. Needless to say, these publications arc being eon-
stantly revised to keep up with the latest laws and regulations.

QOther publications of the Department to which a brief reference may be
made are the so-called periodical or regular publications. Among the peri-
odicals are: the Diplomatic List, which is a monthly list of foreign diplomatie
representatives in Washington; the Foreign Consular Offices in the Uniled
States, a semiannusl list of foreign consular offices in the United States, its
teryitories and insular possessions, and the Canal Zone; the Foreign Service
Lisi, a quarterly list of American diplomatic and consular representatives
abroad, their classification in the Foreign Service, and assignments, with a
description of the consular digtricts and the tariff of consular fees; and the
annual Register of the Departmeng of State, which is, as its title indicates, an
anaual register of the organization and personnel of the Department and the
Foreign Service, with rclevant information.

There are also the Treaty Series and the Executive Agreement Series,
The Treaty Scries consists of the official texts of treaties and conventions
entered into between the United States and other powers, which are pub-
lished in pamphlet form aa soon as they have heen ratified with the adviee and
consent of the Senate and proclaimed by the President. The Executive
Agreement Series comprises the official texts of international agreements
(other then treaties) bo which the United States is a party, such as are entered
into by sh exchonge of notes.  As I have said, the important reciproeal trade
agreements are published a3 numbers in the Executive Agreement Series,

All kinds of subjcets relating not only to international affairs but also to
the “domestic functions” of the State Department are included in the so-
called “Miscellaneous Publications™ group, A few of the titles in this group
which may be mentioned are: The Department of State of the Uniled States)?
% work on the Department, its functions, administration, ete., prepared by
Drs. Spaulding and Blue of the Division of Ressarch and Publication; the

Inter-Amerienn<Conference for the Mainterance of Pesce, Held at Buenos Aires, Argentina.
December 1-23, 1938, Conference Series 31. Publication 1019.

t Gonference Series 18, Publication 560,

1 Conference Series 2. Publication 1012,

! Revized edition, June 1036, Publi CBtiOP 878,
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Style Manual of the Department of State,! for use in the preparation of corre-
spondence and state papers, preparcd by Miss Margaret M. ITanna, now
consul at Geneva, and Miss Alice M. Ball of the Division of Research and
Publication; Imlernattonal Transfers of Territory in Furope, with Names of
the Affected Political Subdivisions as of 1910-1914 and the Fresent?® hy Mrs,
Sophia Saucerman of the Office of Lthe Geographer; International Traffic in
Arms: Lows and Regulations Administered by the Secrelary of Stale Governing
the International Traffic in Armes, Ammunition, and Tnplemenis of Waor and
Gther Munitions of War;® and The American Foreign Service: General Informa-
tion for Applicanis and Sample Enirance Evamination Questions.® The mis-
cellaneotis publications also include addresses delivered by the Secretary of
State, the Under Secretary, the Counselor of the Depattment, and the As-
gistant Secretaries on a variety of questions dealing with the foreign policy
of the United States, work of the Department, ete.

In conclusion, I venture to express the hope that what I have said will
give you sume iden of the publications of the Department of State and of our
efforts to meet the demands of teachers of international law and of practicing
lawyers for publications conlaining infermation which will be of value to
them in their work. I can assure you that under the leadership of Secretary
of State Hull and of Assistant Scerctary of State Messersmith, who is in
charge of the general direction of the publication program of the Departinent,
these cfforts will continue.  As those of you who have discussed the sehject
with him know, Mr. Messersmith is strongly in favor of a liberal publication
policy. T am in & position to say that during the less than a year's time he
has been serving in the Department as Assistant Secretary of State he has
endorsed and supported this poliey at every opportunity.  All this promises
well for the future as regards the Department’s publication program—a pro-
gram which, as I have said, wus really started on ite way a few years ago by
a group of energetic professors and lawyers at one of these conferences of
teachers of international law and related subjeeta.

Chairman Reeves, T think we should lose the proper perspeetive if we
failed at this time to render thanks to Dr, Wynne for his admirable paper,
which is not only of value here, but when printed it will' be a document of
reference for all of us.

‘What lies back of that paper, the attitude on the part of the Department
of State, 1 something of which I think we might well take grateful notice.
And those of you who, like myseif, began to have impressions on this subject
anumber of yeara age can see how the picturs has changed, partly 28 a result
of the initiative of the predecessors of this conference and partly because of
a changed attitude en the part of the Department of State.

I don’t know of any matter on which we as tcachers of intgrnational law
have more reascn for congratulation. Perhaps you may find, before we

3 Publication 954. 3 Tublication 1003, # Fifth edition. Publication 1147.
4 Revised to December 1, 1937, Publication 11€0).

w
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have concluded our labors, that it might not be inappropriate to make a
formal notation of our sense of obligation to the Departient of State for
what it has been able to do for us and for the interested public in these last
few years, with a promise of more to come.

Now, if you will permit me, we shall pass over for the immediate present
the report of the Executive Committee in order to hear a report upon a
different topie, a report upon the Conference on International Studies of the
Committee on [ntellectual Cobperation, to be given by one who has been, 1
should sey, ono of the inspirers, or organizers, of the movement of post-war
intellectual codperation, who has been active in that work, who has been abla
not only to interpret American thought to others in this regard, but to inter-
pret international thought, to us Americans on this important subject.

You will remember in your Boswell that Samuel Johnson is made {o say
that he too would have been a philosopher had not cheerfulness always been
breaking through. In these days we are faced with many varied schools of
philosophy. One perhaps somewhat dominant is that of critical realism.
I think the speaker this afternoon is of a somewhat different type of philos-
apher, a philosopher whe has heen able to persist as s philosopher even
though cheerfulness has been breaking through. And the speaker is not
perhaps a critical realist but a critical optimist. As a historian he furnishes
the critical backeround; but out of his own personality he furnishes that
unconquerable element which you may call optimism. He can look with a
critical eye to the future and yet be to some extent optimistic. Therefore it
seems hardly necessary for me to introduee bub rather to welcome Professor
James T. Shotwell, Chairman of the American Committee on International
Intellectual-Codperation of the League of Nations,

THE CONFERENCE ON INTERNATIONAL STUDIES OF THE
COMMITTEE ON INTELLECTUAL COUPERATION

By James T. SHOTWELL

Chairman, Americen Commiltes on International Inteilectual Codperation
of the League of Nations

Mr. Chairman, ladies and gentlemen: I am very glad I came here this
afterncon beeause of the formal recognition by the United States Govern-
ment that Dr. Wynne was 20 kind as 1o convey by way of anticipatory
omens of the pragmatic philosophy which I Lave struggled to maintain in
the study of international affairs and which is the theme of my talk. TUp-
fortunately, my mind, as the chairman indicated, functions historically even
when I am dealing with internationa) relations of the present time, And the
only way I can describe for myself the institution that I am to deseribe to
you this afternoon is to give you a litile historical sketeh of its origin and
see if we can more or less draft or design the curve that may give some olue
as to ita polentialities.
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Back in the Peace Conference days two intellectuals from Belgium, Mr.
La Fonteine and Mr, Otley, who kad been among the leaders of the peace
movement in Europe, came with the suggestion that we should not limit our
work to the formation of the International Labor Qrganization, with which
I had been associnted, but that alongside of labor we should recognize the
intellectual workers and give them some positive organization in the League
of Nations,

It is now not indisereet to disclose the fact that this ereated a great deal
of opposition on the part of the realistic Brilish who were there, the Ameri-
cans being on more or less unfamiliar ground and more or less indifferent.
But Lord Cecil szid “This means opening the League of Nations to cranks
and idealigts, while cur work should be devoted to. very realistic ends.” So
there wag no.place found &t the start for the Committee on Intellectual
Codperation, 29 it was called later.

However, Leon Bourgeois, speeking from the standpoint of the French
who understood the Belgian attitude, insisted that recognition be given to
international intellectual interests. And it was so agreed; but with the
reservation, mainly from the insistence of the British, that the program of
intellectusl codperation should be as intellectual as possible; that is, it should
be pure science and art and literature and should not deviate into those fields
which really have a natural interest in internationgl questions, namely,
political or economic studies,

80 the organization began at Geneve with imaginative writers, ¢hemista,
physicists and mathematicians, Einstein, Madame Curle und Painlevé were
there. Others, equally renowned, gave great distinction te the initial stages
of the Committee on Intellectusl Codperation. Some of ug, however, inelud-
ing myself, were critical of this action of the League of Nations in its refusal
to face the study or enlist the interests of the political sciences. To make
gnad on that line there were frequent committees, and there was a succession
of studies of history and political science in the service of the League. These
were sometimes under the auspices of the Committee on Intelleetual Co-
operation but sometimes they just blossomed out from other angles of the
League's organization. It was oob until about 1925 or so, if I remember
correctly—I have no notes to check up—the committee on organization got
ready to deal with the subjeet of vur interests on & more systematic basis,
That was when the French Government stepped up with the offer of 2,000,000
francs a year or g0, to cstablish a Secretariat, or a cotrdinating Institute in
Paris. The Committee wsas later called an Orgenization, which ig the tech-
nical term at Geneva for something that is not s committee but hag other
committees under it.

The setting up of the Institute in Paris was a great step forward. It was
eriticized by some ungenercus people as an effort on the part of the Frenck
to support French propaganda. That wes the criticism that was principally
heard. But let me pavse right here to say that at the present time and in
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these last years thal eriticism has completely dicd away, as it would on the
part of anyone who knows how Mr. Henri Bonnet, runs the Institute in Paris.

However, the motment the Tustitute got under way we began then to see
prospects of getting the studies that politice]l sciences recognize; and a con-
ference was called, known as the Conference of the Institutions for the
Scicntifie Study of Internationsl Relations, It is now known as the Inter-
nabicnal Btudies Conference, & title that is quite vague and therefure con-
fusing. The Conference of the Institutions for the Scientific Study of
International Relations met year after year for five years or more. They
had representatives of societies or academies in different countries, in some
cases the foreipn offices, presenting the statement of what was done by each
country in this field of our interest,

The English and Ameriean representatives here and in England werc
Chatham House, the Royal Institute of International Affairs, and the Couneil
House, the Council on Foreign Relations of the United States, which, as of
course you know, were born together out of the labors of the Peace Confer-
cnwe. These two bodies were b represent the institutions engaged in the
study of internstional relations in their different countries. But it became
evident that whatever the case might be in other countries, the Council on
Foreign Relations did not and eould not, in the nature of the ease, nor could
anybody, represent by itgelf the varied ramificationa of the academic interests
in internationsl relations in the Untted States. 8o it was necessary to see
whether some sort of federal arrangement could bs made more representative
of the different parts of the country or of the different interests in interna-
tional relations. The Counecil House itself created or transformed its body
into a cobrdinating committee. It was to have a committes of experts along
with tt.

Thep came the problem of membership—who should be represented in
thig body in the United States? In England Chatham House was sufficiently
national. I alwaye feel that the situation in thia regard in Exgland is more
or less simplified. The people Chatham House would normally wish to
gather in are there at any meeting. Here it is extremely diffienlt. So the
proposal was made and carried out that the Director of the Social Science
Research Couneil should nominate the members of the Cotrdinating Com-
mittee from different parts of the country, locsely representing different dis-
triets, and it should have a committes of experts to prepare for the meetinga
of the conferences.

In the meantime the program of the conferences changed and instead of
discussing the present reports of what they hava done during the previous
vear the proposal was made and carried out in 1931 at Copenhagen at the
annual meetipg there that they should have each year one main subject to
diseuss in addition to their administrative sessions. From that time on the
International Studies Conference had a definite subject before it each time
1t met.
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When we try to get egreement in an international body of this character
—and T am speaking now of the European conference—on whatever subject
you are dealing with, you will find that it is easicr o agree if the subject is n
large one. That is one of the laws of psychology. If a subject is presented
in vague and general outlines, it is less likely 1o arouse nationalist suscepti-
bilities than if it is given with concrete definiteness. That is one of the
reasons why the language of diplomacy is so often abstract. When dealing
with a ticklish question it is cften better not to call a gpade a spade, 80 when
the eubject for debate is ziven as “The State and Economie Life” it is not
likkcly to bring out large headlines in the Italian press even if the meeting is
keld in Milan. But the danger of dealing in such generalities is that the
conference itself tends to lose realism, and this is especially the case if vast
subjects are merely discussed at a single meeting of the conferenee, Which
then speeds cn to other fields equally important and equally vast. At this
peint I fear that I am becoming personal, because I have objected to this
rapid disposal of great issues by the annual conferences. It seemed to me
that they were hound to give the impression of inadequacy no matter how
carefully the documentation might havs been prepared. It has been my
opinien, which I have maintained throughout, that if these conferences are
t0 be worth while they must recognize that there are only three possibilitics
before them, first, they might limit their subje¢t to something that can be
accomplished in a single conference or, in the second place, they might con-
tinue the discussion of a single subject through s series of conferences, cr,
in the third place, they might make provision that their initial stage of ex-
ploration, which is all that can be accomplished at any one time, should be
open for further development outside of the conference. These are, in my
mind, the only three possibilities far suecessful development of the Interna-
tional Btudies Conferences.

Now, coming down to the prescnt development of the program, we found
that it was impoessible to mect every year. The cost of going so far to mect-
ings was too great. So it wns determined in 1936 in Madrid, or perhaps it
was brought up the year before, that we should have the full-dress debate on
the subject every second year and that in the intervening years the conference
should be devated primarily to the teaching of international relations, so that
there would be an alternation of problems of research with those of teaching.

This was worked out finelly in Madrid just two weeks before the Civil
War began, and we prepared then for the conference of 1ast sumroer, which
was on the subjeet of “Peaceful Change.” This summer we have in Prague
the meeting on the teaching of international relations. There will be some
additional matters, but that is the main thing.

Throughout my connection with it T have held that the main subject at
the intermediate meeting should be a discussion or & consideration of the
teaching of the subject that had been the subject of research the year before,
to try to bring more eontinuity inta the program.



For instance, last summer we hardly came io grips with the subject of
discussion, and not at all with the problers of including it in an seademic
course of study. So that will be the topie, or one of the main tapics, that
will be discussed by the teachers of international relaticns ip the Prague con-
ference thissummer. The method of work at these conferences is somewhat
similar to the Institute of Pacific Relations, with which we are all familiar,
except that it i3 more clogely held to a definite program aond has more cm-
phagis, perhaps, upon the preparatery work. We have monographs pre-
pared by speeialists who are competent to deel with the particular topic of
the conference.

These, in the case of the American delegations in the past, have heen
printed in book form and are available through the Council on Foreign Rela-
tions or through their publishing at Harvard such things as the Study on Tar-
iffs, by Professor Bidwell, on Collective Security, by Professor Jessup, The
Question of Raw Materials, by Professor Staley, that of Population Move-
ment and the Possibilities of Settlement, by a series of studies under President
Bowman's direction. There were other studies as well. Finally Professor
Dunn summed up the procedures of specific change, which might be pertinent
to these different kinds of questions.

‘When we met thia last time on “Peaceful Change” we found most of the
other delegations or other bodies there from different nations had excellent
reports on data papers on raw materials, population problems and so on.
‘There was one meeting on the feature of “Peaceful Change,” but that did not
get any further than preliminary discussion. So that is one reason for con-
tinuing that subjeet in the forthcoming program for the following year, 1939,
We ghall have “Peaceful Change.” Butwe shall have a lot more. Professor
Condliffe, known to most of us, the economist who, after having been re-
searcher for the Pacific Relations, was in the Finanelal and Eeonomie Organ-
ization of the League, has prepared an admirable digest of economic problems
which confrent the Eurapean governments in the ecanomie field if they are
to redress their grievances or adjust the situation in international relations.
He is to be the rapporteur for the 1939 conference.

Let me say in closing that one of the things that has mostly been on my
mind ig the making of these documents available to teachers. Among the
documenta presented at thesa conferencea there are many that are presented
in mimeographed form in that long folio mimeograph, on both sides of a paper
which iz used in League documentation, and which disintegrates very quickly.
So & preat deal of it is not very readily available nor will it be preserved in
any adequate way.

A vear ago—I am bringing this into the picture alongside of the rest of
our decumentation study of this afternoon—I was somewhat instrumental in
the establiskiment of the International Document Service of the Columhia
University Press, taking over for distribution the documents of the League
of Nationg, In addition to the League documents, it is my hope that we will
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be able to have & place in this country to which we can turn for the more or
legs tranzitory documents of the characier I have just described. It i nob
only those of the International Studies Conference. 1 am hoping we can
build up a place for the distribution and perhaps the prescrvation of the
documents of the International Studies along with those of the rest of the
Teague. The documents, of course, of the Committee on Intellectual Co-
operation are there already. It may interest some of you to know that we
still receive the Japanese dacuments just as fully as ever; some of them are
very valuable, That phase of service to the teaching profession is one I
should like to see worked out.

May I therefore ask all of you who have any ideas as to how such &
service of & university press can be more useful to you to let me or the
Columbia University Press know either now or later. We have very little
money, but we have some.  And we can at least try out a field whieh ig in its
very modest way parallel to a great work of the Department of State, and,
I hope, make more ready access to these discussicons.

Tn elosing et me 2ay that 1 think this effort to establish an international
discussion of the study of international relations ab the present time needs
the support of every one who is engaged as we are in the clanfication of this
mysterious problem that confrents the world today. And I do not think that
the cleavage which has grown up between Nazi-Fascist and the other coun-
tries is & necessary impediment to a further development of that character.
I think just as in the days of the Protestant reformation when Luther smaghed
open—a3 the Nazis have today—the old doctrines of the past and substituted
new doctrines similarly strong, similarly intolerant, & way was ultimately
found for tolerance. So today, or in the not distant future, we may justify
politieal seience objectively and so get a clearer vision of the drift and eurrent:
of affaira.  Whether that can be done in the international world today re-
maing to be seen. But the one thing I think the International Btudies Cons=
ference stands for is the effort to have the intellectusl leaders of the world
study as objectively s far os they can, with the materials at their disposal,
problems unsolved by our time and perhaps for long centuries to come,

Chairman ReErves. On hehalf of the conference I thank Professor Shot-
well for his admirable acccunt of those activitics in which all of us should
have an interest.

Now we turn to the report of the Executive Committes. T shall agk
Professor Clyde Eagleton, the chairman, to report for the committee,

REPORT OF THE EXECUTIVE COMMITTEE

By CLypE EAGLETON
Professor of Government, New York University

Mr. Chairman, my report will take only fwo or three minutes, The
only reascn it 38 made at all is because of an instruction that was contained
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in the proceedings of the conference last year which says that “The Executive
Committee of 1bis conference be constituted in nddition a commities on
the feaching of international law and related subjects and be ipstructed,
in collaberation with the Committee on Policy of the Armerican Political
Seience Asscciation, to prepare & report {or submission fo this conference at
ita next meeting, including any suggestions which might be madc as to the
improvement of the teaching of international law and related subjects in this
country.”

Asto the interuational law and related subjects in this eountry, of course,
that ig the entire purpose of this conference. T do not think the Executive
Committee should attempt to lay down & program for the future, the more so
since it has been my experience in this brief job that it is better to leave fo
the Executive Committee each time the program for the next meeting except
in g0 far a9 the conference may lay out & specific project of study.

For one such project of study & motion will he made later in the confer-
ence with regard to the curricuia of emaif colleges. erhaps others will arise
from the floar in the discussion.

Agtothe other part of thisinstruction, the Policy Committee of the Amer-
ican Palitical Science Association rapidly became moribund and wes officially
ended at the meeting of the Political Science Association last Christmas.
Consequently there is not much I can feport in the way of cobperation there,
although I did start some years ago to do it.

That completes my report, Mr. Chairman.

Professor EacLeron. Now, I wonld like to make two motions, if I may.
One of them is that the Director be instructed to appoint & nominating com-
mittes of five to nominate a Direetor, a Chairman of the Executive Committee
and g Chairman of the Committee on Publicetions for the next conference.

Cheirmen Resves. We will take the motion first. Did the motion re-
ceive a gecond?

{The motion was secanded.)

Chairman Reeves. It has been moved and seconded that the chajr ap-
point & nominating commitiee of five to make nominations for the office of
Director, Chairman of the Executive Committee, and Chairman of the Com-
mittee on Publicationa for the next conference—of eourse, the assumption
being that there will be & aext conference. It may be five years from now.

Ave you ready for the question? Are there any remarks to be made? If
not, I shall put the question.

(The motion was put to a vote and carried.)

Professor EacLeToN. I move thaf the conference elect as the Seerctary.
for the Sixtk Conference Professor Herbert Wright. Does that conform to
proper procedura?

1 Proceedings of the Fifth Conference  of Teachera of International Law and Delated
Subjects, 1933, p. 207.
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Chairman Rreves, Perhaps the chair was in error in nat seeing to the
sppointment of a Secretary somewhat earlier. But if Professor Wright is
chosen Secretary, he iz known to have such an excellent memory that with-
out much difficulty he can reconstruct and put on paper everything that bas
token place from the time the meeting was called to arder. So I shall con-
sider this motion in order.

{The motion was seconded and carried.)

Chairman Reeves. The motion is carried and Prolessor YWright is de-
elared elected.

Is Professor Wright present?

Isee heis. T take it you have taken in what has happened here?

Professor IlerpERT WRIGHT. I have been taken in.

Cheirman Reoves. The chair will make the announccment of the
nominating committee shortly.

This ¢encludes the stated program. But what is the pleasure of the
eonference with reference to discussion?

Professor Pamae C. Jessur. 1€ 1 is 1o order I would like to move
an amendment to the excellent report submitted by Professar Wilson of the
Committee on Publications,

In that repor¢ they reforred ta the volumes appearing in the series of the
Annual Digest of Public Internaiional Law Cases. At that point in the re-
port I think it would be very desirable to eall attention to the very com-
mendable volume of MacKenale and Laing on Caenada ard the Law of Na-
tions, which consists of a unique collection of published infernational Iaw
cages having to do with international law, from the Canadian point of view.
It is one of the volumes eurrently appearing in the Carnegie Endowment’s
series of studies on the Relations of Canada and the United States. 1 should
like to move, with the apreement of the committee, that that volume be
commended in the report along with the other similar volurges.

Chairman Reeves. Professor Wilson, are you willing to accept that?

Professor WiLson. I aceept it with enthusiasm.?

Chairman Renves. These reports are before you. We have not acted
upon them. What will you do, this intetpolation having heen made, with
the report of the Committee on Publications, made by Professor Wilson?

{The motion to accept the report of the Committee on Publications was

duly seconded and carried.)
Chairman Regves. Then there is the repart of the Exscutive Com-
mittee,

Mr. Denys P, Myzes. 1 move that the repori of the Executive Com-
mittee be accepted.
(The motion was duly secondad and carried.)
Cheirman Reeves. Now, what is the further pleasure of this meeting
this afternoon?
1 Seq rupra, p. 7, note 2.
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Profcssor Hereerr Waigrre.  With regard to Dr. Wyane's statement,
T would like to take an exception by saying that he did not give & complete
recerd in his reference to me as instigating the proposal for 4n index to
Foreign Relations. He failed to mention that, if it bad not been for his ef-
forts, its realization would not have been possible.

Chairman Reevis. Will you permib the chair to say that he wished,
28 one or & number of these Teports was being made, that there might have
been & reference to that admirable ecllection of diplomatic documents of
Mr. Manoning, the Latin-American relstions or inter-American relations,
of whkieh I think twelve volumes have appeared. Tt is eertsinly an indis-
pensable hody of material for the understanding of our historieal relations
with the countries to the south of us. I do not think that was referred to.
As most of you know, that series of publications on Inter-American Affairs
is published by the Carnegie Endowment for Imternational Pence.

What is your further pleasure?

Mr. Myees. Mr. Chairman, apropos of the repart of the Cominittes
on Publications, I think the publications of the Pan American Union should
have a place in this program. Feeling that way and knowing that some
others also feel that woy, I have been groping arcund for the lest 24 hours
trying ta put on paper something that might be effective in starting the ball
rolling a little better than it has been.

As some of you know, the whole Pan American movement is a sct of
prima donnes.  You have to hendle everything just exactly so; and ususlly
the way you think it ought to be handled is not the way that proves ta be
most effective, Having spent gome time and mueh thought on it, I have
attempted to put into the form of a couple of resolutions what I think might
be usefully done Lere with respect to Pan American publications. The text,
a5 T say, has been built on a psychological sibuation os T understand it and, if
I may, T would like to present these resolutions for consideration. They
read:

The Sixth Conference of Teachers of International Law and Ile-
lated Subjects, being convinced that the progress of Pan Ameriean idesls
and the eloser codperation of the American Republics depend in mna
small degrec upon the extent and substance of the available informa-
tion coneerning them and its aceessibility to etudents and the general
publie, record our eonsidered judgment that the following steps are de-
sirable to attain these objecta:

1. Thera is a real need for improving the extent and ecope of the
publications of the Pan American systém and their distribution by the
Pan American Union.

2. «The successful production of the publications of the Seventh
International Confercnce of American States by the Government of
Uruguay dememstrated the practical utility of the uniform printing
standards adopted for the purpose.
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Most of you whe are in the American Society of International Law will
recall that there was a committee ! which met with the officials of the Pan
Ameriean TUnion and took up the idea of the uniform seheme which has
been in general adopted and used in the proceedings of the Seventh Con-
ference,

3. This conference notes that those standards of uniform printing
are now regarded 8s in force for the publications of the International
Conference of American States,

4. The Directar General of the Pan American Union should con-
sider the formulativn of a feasible plan by which the documents of the
International Conference of American States may be even more promptly
and completely prepared, edited and published.

5. Careful eonsideration should be given to the possibility of fur-
ther utilization of the staff of the Pan Americen Union in the technicai
services of inter-American gatherings.

6. This conference urges the desirability of publishing a historieal
compilation ¢of the minutes of the Governing Body of the Pan Ameri-
can {Jnion and of the adequate publication of its current proceedings.

Thet is onc resolution.  The other one deals with a little different phase
of the matter:

The Sixth Conference of Teachers of International Law and Re-
lated Subjects, being desirous of following more fully and intclligently
the numerous Pan American activities,

Urzes upon the Pan American Union the development of its various
Eeries of informational publications and of its sysiem of depository hi-

Taries;

Regrets the lack of cofirdination in the production and distribution of
the records of Pan American activities other than those of the Interna-
ticnal Conference of Ameriean Btates and commends to the Governing
Body of the Pan American Union the concentraiion within it of both
the production and distribution of all such material as soon as budget-
ary requirements can be met.

Mr. Chairman, I move the adeption of those resolutions.

Chairman Rrzves. We will take up the first resolution. You have
heard the first of the two resolutions before you.

{The motion waa duly seconded.)

Chairman Reeves. 1t has been moved and seconded thet this resolution
be adopted.

Professor Jesstup, Is discussion in order?

Chairman Rexves. Yes; discussion is in order. It has been moved
and seconded, and the resolution is now before you.

Professor Jrssop, Mr, Chairman, T should like to say that this is 4 sub-
ject in which I have taken & great deal of interest, and I am very much in

1 The “Report; of Special Committes on Doenmentation of Pan Ameriean Conferences™

is printed in American Society of International Law, Proceedings, 1935, pp. 210-14; sec also
ibid., 1036, pp. 252-3,
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sympathy with the ohject of both resolutions, T should alse like to say that
there is no individual I know of who, in my opinion is more competent to
prepare & resolution on the subject than the author of these two resolutions,
Mr. Myers.

At the same time, T find both resolutions so long and so complicated
that I do not feel that I can express any individusl opinion on the great mul-
titude of proposals pamed in those resolutions. I wonder if Mr. Myers
would be willing to have the vote on theze resclutions go over until our
business meeting ot the end of the eonference, so that those of us who are
interested would have a chance to study the text of the resolutions in the
nmcantime, and perhaps have our Commitiee on Publicatins consider them
and bring in its report at that time indicating their opinion as to the desira-
bility of adopting them.

1 do not suggest that at all for the purpose of beating the resolutiens,
because I want them to pass. I merely think we should give them a little
more consideration than is possible with ane reading.

Professor James W. Garxer. 1 quite agree with that suggestion.

Chairman BEeves. What is Professor Jessup’s intent, to make a mo-
tion of reference?

Professor Jessur. I believe there is a motion on the floor. I don't
know whether it is in order to make another motion. May I make a sub-
stitute motion?

Chairmen ReEgves. Youmay meke s motion of reference. .

Mr. Mress. May T accept the amendment?

Chairman Reeves. I think the better procedure would be to have a
mobion to refer the question to a commitiee, which would be the Drafting
Committee with instructions to draft it and make a report or Tecommenda-
tion at the close of the business session.

Professor Jessur. The Drafting Commitiee or the Commitice on Pub-
licationa?

Chairman Reeves. The Committes on Publications. It has been moved
and seconded that the first resclution propased by Mr. Myers be referred to
the Committee on Publications with directions that the Committee on Pub-
lications report upon it with recommendations at the ¢loging business session
of this conference.

Are you ready far this mation ef reference?

Mr. Finca. Mr. Chairman, T wish.to epprove the motion; but while on
my feet I would like to make this statement. I think it would be very de-
sirable to have some such mcthod adopted az Mr, Myers has suggested for
making available the Pan American documentation. It ecems to me it is a
very large guestion, The Endowment published in 1928 in English a vol-
ume containing the texts of the six International Conferences of American
States held up to that time. We are now engaged upon & revision of that
book, which will bring it up to date, containing the resolutions of the Seventh
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Conference held at Buenos Aires and-also several side conferences. We ex-
peet to have that book, which will be in Spanigh, printed.during the eoming
summer in time for use at the Eighth International Conference scheduled
to be held in Lima next Deeember.

At the same time, we have collected a large amount of material dealing
with the technical conferences vutside of the great public conferences, and
we are planning to publish those texts in a separate volume later on. Of
course, that does not take care of everything that Mr. Myers mentioned in
his resolutions, particularly the proceedings of the conferences themselves.
I think the Committee on Publications should have this information before
it befora they act upon Mr. Myers’ resolution.

Chaeirman Remves. Are there any further remarks wpon this motion
of referenca?

If not, the motion is before you.

Chairman Rerves. The motion is carried and it is so referred.

Now, the second resolution offered by Mr. Myers.

Mr. Myees. Mr. Chairman, may I amend my own motion and move
that that be similarly referred?

Chairman Rerves. Mr. Myers now makes a motion of reference simi-
larly to the Committee on Publications of the second resolution.

(The motion was then duly seconded.)

Chairman REgvEs. It has been moved and seconded that this second
resolution likewise he referred to the Committee on Publications.

(The motion was put to a vote and carried.)

Chairman Reeves. The motion is carried and the second resolution is
likewise referred to the Committee on Publications.

Professor K. C, Leeprige., Mr, Chairmen, would it be in order to ask
that these resolutions be mimeographed for the members so that we may con-
stder them

Chairman Reeves. We might request the chairman of the Committee
on Publieations to have them mimeographed, if it is possible to do-so.

Professor WiLson. Do you mean-in the present form?

Chairman Reeves. No; as you decide to recommend them.

Professor WiLsow. Yes; I think that will be possihle.

Chairman Remves. That will be satisfactory, will it not?

Professor LEEBRICE. We would like to study them when the report
comes back from the Committee on Publications.

Chairman ReevEs. Of course, the diffieulty about that is that of time.
We have a schedule, and the final business session will be on Saturday after-
noon. I think it would not be wise to make it imperative upon the Com-
mittee vn Publications to consider this and have it mimeographed and in
the hands of everyone, but we might request that they do so, if possible.
That would be satisfactory, wouldn't it?

Professor Quinoy WeIGHT. I would suggest that I think the Inatitute
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of Pacific Relations would be glad-to know what types of publication this
groupr wants and, consequently, I would like to move that the Committes on
Publications take into consideration: a specific recommendation addressed
to the Institute of Pacific Relations as to publications which would eome
within the field of the Institute and which would be useful to this group,
and that the Committee on Publications report such & recommendation at
the final session.

(The motion was secunded.)

Chairman Reeves. It has been moved and seconded that the Commit-
tee on Publications formulate a recommendation addressed to the Ingtitute
of Pacific Relations as to publications which this conference would appreciate.

Professor James W, GanNER. FPerhaps nobody is more familiar with the
work of that Institute here than Professor Wright. Why doesn't he prepare a
motion himself emboedying the sort of thing he thinks ought to be in this mo-
tivn und not leave it to the Committee on Publications? It seems to me that
is the better way to deal with that prablem.

Professor Wrianzr, I shall be very glad to. I am mot prepared at the
moment to formulate it, but T shall be glad to confer with the Committee on
Publications and to assist them, with the help of Professor Shotwell and
others.

Chairman Remves, The chair ig going to adopt Professor Garner’s
suggestion and rather ruthlessly rule that Professor Quincy Wright shall
prepare such & recommendation and submit it to the echairman of the Com-
mittec cn Prblieations in ampie time so that the Commiitee on Publications
can refer back to this conference at its final meeting that resolution. And
16 is g0 ordered. ]

Professor Kenwers W. Courcrove. I would like to ask Professor
Wright if be would be willing to have his motion include the Committees on
Far Easlern Studies of the American Council of Learned Societies. The
American Council of Learned Societies at the present time, through these
two committees, contemplates the translation of works in both Chinese and
Japanese, and more than this, its special Committee on Japanese Studies is
intercsted in the translation of diplomatic items,

On this point may I add that it is not generally known in the United
States that the Japanese Government hes already sturted the publication of
the Dai Nippor. Gwaiko Bunshe or Diplomatic Documents of Japan, a series
which corresponds to the United States Foreign Relations. Tlhis is & revolu-
tionary undertaking in Japanese diplomacy. Two volumes of the Gwaiko
Bunsho were published at the end of Inst year and two more volumes have
just come off the press, making four velumes aliogether, and covering dip-
lomatic corrgspondence for the years 1867 to 1869. There are selections
from-those volumes that well might be translated into English. I wonder
if Professor Wright would be willing to accept an enlargement of his resalu-
tion in order to include such translations.
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Chairman Resves. The chair iz going to undertake to solve this. As
Professor Garner very properly stated, Professor Wright is better qualified
than most of the rest of us to formulate & recommendation with referenca
to the Institnte of Pacific Relations. And, I suggest, who is better qualified
than Professor Colegrove of Northwestern University, to formulate a recom-~
mendation with reference to this Far Eastern situation? Therefore, I think
you will agrec with me that we might request Professor Coelegrove to for-
mulate it and submit it to the Committee on Publicationa.

Duoes that receive your consent?

Professor CoLgerove. I think Professor Wright might object.

Chairman Remves, No; 1 think we should have o division of labor.

(The ruling of the chair was'approved by the conference.)

Professor HeErpzrRT WERIGHT, Might I suggest that the Director follow
that same rule which he has just adopted and draft a resglution form asto
the liberal publication policy of the Department of State?

Chairtnan Repves.  The chair reeognizes o8 an cxecutive his gwa limita-
tions, and would much prefer expert guidanee in the drafting rather than to
undertake it himseli.

Professor WrigaT. If the Director deelines to do so may T suggest that
it be referred to the Committee on Publicationa?

Chairman Reeves. Very well. Do you make that as a metion?

Professor Wrient, Yes.

Chairman Rrmves. ‘The motion is made by Professor Herbert Wright
that the Committee on Publicationg draft a suiteble expression of opinion
of this conference as to the present policy of the Department, of State with
reference to publications.

{The motion was duly seconded and carried )

Chairman Repves. I am sure the Committee on Publications will
draft this to your satisfacticn.

Professor MormeiL B. Ocpon. I worder if the motion ag to the present
policy of the Department of State and continuation of that policy considers
the question of the policy of the Congress.

Professor HErnzrt Waienrt, Might I suggest, if I am not out of order,
that, in addition to formulating a resclution on apprecistion of the efforts
of the Department of State, that the same resolution or another ore include
an appreciation of the action of both Houses of Congress, that is, the acticn
of the Appropriations Committecs of both Houses of Congress.

Professor Wrrsox. May I direct attention to the fact that there is &
special Committee of the conference on State Department Publieations, of
which Professor Jassup is Chairman. It geems to me that t.hwe lagt sug-
gestions should be referred to that committee.

Chairman Repves. Very well Then, the motion is that the Com-
mittee on State Department Publications be eharged with this duty.
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Professor Jessur, In view of this conflict of authority I suggest that the
Secretary of the conference prepare it.

Chairman Rekves. There is no confliet of authority whatever. As
chairman 1 should say that the appropriste committes.to which this should
he referred is-the Committee on State Department Publications and, there-
fore, it ig referred to that commitiee.

Is there any further business?

Professor WiLson. Before Dr, Wynne left he handed: me these copies
of the Departmental Order of March 26, 1935, Department of State, which
has to do with the manner in which the Foreign Eelations volumes are pre-
pared. He also left with me some reprimis of the Department of State Ap-
propriation Bill. If members would like to have copies of this I think there
are sufficient copies {or everyome.

In view of the recent motions, Mr, Chairman, I think it necessary that
there be a short meeting of the Commitiee on Publications here st the front
ol the room.

Chairman ReeveEs. Very well. A meeting of the Committee on Pub-
lications is called, to meet here after the close of this meeting.

Ts there any further business to be brought before this meeting?

QOur next session, as you know, will be this evening at 8:15 here in this
room.

Before adjourning I will eppoint the Committee on Nominations. The
Nominating Committee will consist of: Professor Clarence A. Berdahl, Uni-
versity of Illinois, as Chairman: Ellen Dehorah Ellis, Mt. Holyoke College;
F. A, Middlebush, University of Missouri; K. C. Lashrick, 8yracuse Untver-
sity, and Benjamin H, Williams, University of Pittsburgh,

{Whercupon, at 5:30 o’clock p.m., the conference adjourned until 8:15
o'clock pm.)
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Presiding: Jesse 8. Reeves, Professor of American Instituiions, Univer-
sity of Mickigan, Director of the Conference.

Chairman Regves. It was, I think, no-less than an inspiration for the
Executive Committee to arrange a sesston during which we may become more
conseivug of the obligations which international law has to other fields of
thought—other “disciplines,” they are sometimes called. It was long after
international law had won for itself a place in the cellege curriculum, that it
found its way into the law school and into the graduate schoal. In the lat-
ter, it is generally .one of the fields of political science. The seeker after
the doctorate usually pursues some cograte fields of study, history, eco-
nomics, and even peychology. With that catholic cutlook that we naturally
expect from Professor Eagleton and his associates we begin to realize that,
after all, there is a certain indebtedness which international law owes to
other ficlds of knowledge,

And now, without further enlarging, I shall ask Professor Eupene Staley,
of the Fletcher Sckool of Law and Diplomaey, to present to us a picture
of the contributions which economics make to our field of international law.

CONTRIBUTIONS FROM ALLIED FIELDS: ECONOMICS

By EveerE StaLey

Asseciate Professor of International Economic Relotions, Fletcher School of
Law and Diplomacy

Your committee has asked me to comment on the place of economicain a
curriculum of international studies, 1o diseuss whab material from ceonomics
the teacher of international law and internstional relations should include
in his courses, and why, and to offer some suggestions as to readings thet
might be used.

There i3 no need for flights of eloquence to labor the point that the “'get-
ting-g-living” side of human setivities ia very impertant, or that economie
activities act upon and arc ncted upon by every cther phase of social rela-
tions. Everybody admits that economic factors play a significant part in
international affairs. Economic intercsts help to shape legal doctrines, such
as those that surround the protection of citizens abroad. The growth of
mass production and world markets affects the whole tenor of diplomacy.
Unemployment and economic misery overthrow régimes and ¢change the in-
ternational policies of governments. Needs for necess to raw materials and
outlets for population pressures are urped as reasons for imperialistic expan-
gion. This is obvicus to all.

42 [
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In fact, economists these days, far from havieg te “sell” their subject
to their colleagues and to the general public, rather need to issue warnings
apainst exapperating the extent to which economics can provide explanations
and cures for our international ills, Economists quite rightly point out that
most of the problems they have to deal with would be much easier were it not
for the survival, in a world whose chief characteristic is technological and
economie interdependence, of vestigial notions like the legal doctrine of state
sovereignly and the psychological disease of nationalistic patriotism. Let
me quote from the recent Eepor? of the Commitiee of Ezperts to the Confer-
enove on World Economic Codperation, Washington, March 23-26, published
by the National Peace Conference:

I% is almost hopeless to expect practical application even of the
immediate economic program we have suggested so long as statesmen
and peoples everywhere 1n the world are confronted by & continuous
menace of war, with no security except their owe military and economic
preparedness. . . . World economic coSperation for the welfare of the
common people cannot be hoped for, will almost surcly give way to a
frantic cconomie preparedness even mmore costly than military prepared-
ness, unless definite progress ¢an be made st the same time towsed re-
laxing political tensions, lessening the fear of war, and increasing the
sense of security of peoples throughout the world.

With words like these, you see, the economist eon easily toss the ball
back to the other side of the fence, into the domain of the political scientist,
the international lawyer, and the professor of international psyechiatry.
Of course, the truth is that, fo quote again from the same repart;

There is a cireular relation between international econemic trou-
bles, a badly working econamic system, and the dangers connected with
political tensicn end ingecurity. All these problems must be attacked
simultaneously if any is to be solved.

After all, the distinctions we sometimes make between economiz prob-
lems and political problems are not so mueh in the dats as in our heads.
Economic factors nnd legal factors refer to a difference in point of view,
not to & difference in subjeet matter. These distinetions are purely a mat-
ter of convenience, useful where a certain specialization in methodologisal
approach is useful, hermful where the watertight-compartment habit of
thinking blinds us to interrelations. They should be maintained only where
helpful for the purpose in hand, and in the field of international studies today
there i3 often very little reason for trying to segregate the “economie” from
other factors. World history played an ironical trick on at least one umi-
versity department in this country which adapted the supposedly more mod-
ern title, “Department of Economics,” sbout a decade ago, only to find that
nowadays its subject-matter would be much better deseribed by the old title,
“Political Economy.”

While phreses like “basic economie ¢auses,” ““the inevitable struggle for
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the necessitics of life,” “it all goea back to the quest for gain,” ete., ete., can

easily be overworked and become a meeningless mumble of sclving-words,
there can never be too much eareful, eritical study of the sctual interplay
between thase aspects of social activity that we like to call econcmic and
those aspects of world affairs commeonly described as politieal, legal, psycho-
logical, or historical. The problem of the teacher is how to help students to
get a betier undersianding of these interrelations. From now on I shalltry
to be practical and concrete,

First of all, as a means of presenting my idea of some of the topies from
economics that arc worth including in the curriculum of internationa] studies,
let me describe briefly a course which we have organized at the Flebcher
School and which I am now teaching,

The problem at the Fletcher School differs from the problem of the
teacher in the general college, of course, because cur students are graduate
students enly., On the other band, it resermbles the problem of the teacher
in the general course on international relations for the reason that our stu-
dente are not specialists on the economie aspect of international affairs, bug
many of them in this very eourse that I am about to deseribe find their main
interest in fieldd such as international law, comparative law, diplomacy, his-
tory of international relations, and political seience.

The course that we have set up, therefore, repregents what we think is
most generally useful io students who work in all of these general fields of
internationsal relations. The title of the course iz *International Econamie
Intercourse: Theory and Policy.”

The first semester is entirely and rigorously theoretical. Remember
thet we are deeling with graduale students; if you are leading immature stu-
dents into this realm a different approach might be hetter.

The first semester covers three topics, with emphasis on the first two.
The first is “The Mecharism of Adjustment of International Balances,”
dealing with the balance of payments, the classical theory of the forces set
in motion by varicus factors which may disturh the balance of payments,
maodern developments cf this theory and crificisms of it, applications of the-
ory to the analysis of such problems as transfer of debt payments and effects
of import duties.

The second fopic is “The Theery of Internattonal Value,” in whieh we
gtudy Ohlin's anelysis, the classical analysis, and neo-classical analysis to-
day, especially &3 expounded by Taussig, Viner, and Haberler, considering
such problems as the conditions of trade, gains from trade, effects of trade
on prices of factars of production, the classical arpument. for free {rade and
the qualifications of it and attacks upon it.

The third topie, treated very briefly, is “Loealization Theory.” That
is the theory which expounds the general principles of the most ecanomical
location of industries with regard to geographieal factors, market factors,
and so on. ’
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The second semester turns, then, 1o governmental policy, using the the-
oretical tools developed in the first semester, Topies include the following:

First. Arguments on free trade and protection; tariffi methods and
newer protective devices; the United States trade agreements program.

Second. Raw materials in international relations: their strategic sig-
nificance, their relation to trade problems and colonial problems. Foad-
stuffs and the problems of agriculfure and nutrition in relation to interna-
tianal economie policies.

Third. Politico-economic problems of international investment.

Fourth. Population problems: “populstion pressure,” its relation to
trade and territorial questions.

Fiith. The economics of state expansion: the various theories of im-
perialism, a brief factual survey, and critica] discussion of the economic
value of colonies,

Sixth. Policy-forming and administration in internstional economic
relations. Here we examine the machinery, if you wish to use that term, of
international economic relations, including United States sgencies for deal-
ing with these problems and international or world agencies.

In connection with the second semcster of this course, which deals with
practical questions of governmental policy, I have been using a method that
has been quite successful and which might perhaps be mentioned as sug-
gestive, The students elected a steering committee and that committee,
together with the instructor, worked out a program of topics for report by
committees of the students. The reports were made on the sssumption that
the whole class was a legislative or at leash an advisory assembly, that they
were there to listen to the reports of their committees, debate them, and adopt
or reject or amend them. The chairman of the steering committes, a stu-
dent, presides at these sessions. We held vne extra scssion ab which we.went
into some of the elementary principles of parliamentary law—precedence
of motions and the like—having felt a need for such knowledge in the first
debates. The reports, though prepared and written out by a group, are
usually presented by one rapportewr on behslf of the committee in charge,
and at the conclusion of his remarka he maves the adoption of the commit-
tec’s recommendations, The role of the instruetor is that of critic. Some-
times he participates in the discussions and sometimes he does not, bearing in
micd that if he participates too much and toa boldly at first he might keep
the students from doing so. These are the topics on which we have had re-
ports:

1. Tariff-ragking: Should it be by legislative action or by treaty bar-
gaining?

2. The ynost-favored-nation clouse: Should it be used to break up re-
gional or multilatersl tariff-lowering arrangements?

3. The reciprocal trade sgreements program: Should the United States
make concessions through this program to Germany, Italy and Japan?
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4. What should be the policy of the United States toward the German
demends jor colenies and raw materials?

5. Bhould the United States continue to insist on equality of opportunity
in China in regard tu (8) trade, and (b) investments?

6. What should be the policy of the United States toward investments in
Mexico?

7. Population pressure: Does it justify Japanese expansion?

8. U. 8. merchant marine policy.

9. Debate: “Resolved, that socialism would be more likely than papi-
talism to prevent war,”

10. What nceds to be done about internationally signifieant production
control schemes?

11. 1. 8. policy toward the I. L. 0. What pending eonventions should
be ratified? What procedure should be used in adapting the I. L. O. con=
ventions to owr Federal gystem?

12. The ecenomic and financial work of the League of Nations and pro-
posals for its rcorganization.

I should add that by custom it has become established that each cam-
mittee passes out one or two mimeographed sheets containing the resolutions
that it proposes for adoption and a brief biblicgraphy on the topic under
discussion. The reports read in class are afterwards placed in the library
where they can be consulted.

This scheme of committee reports and parlismentary discussion was
started on the understanding that we would try it for six weeks and then
decide whether to continue. At the end of that time the steering committee
thought it a success, and so did the instructor, 8o we are having reports onca
a week throughout this semester,

Besides the geperal course I have been deseribing, we offer another
course at the Fletcher School which denls in & mere specialized way with
the monetary and financial problems of international society, and we have
two seminars for advanced work in the economic field. One seminar is de-
voted mainly to the interrelations between politics and economics at the
international level—economic factors in-the causes of war, and the like—
and the other to international moretary problems.

Naturally, the problems of institutions diffier, and other schools could
not use exactly the set-up thet has just been outlined. Let me turn, next,
to a listing of some topics that might possibly be of use in colleges where
the problem is that of fitting economic materials inte a general course in in-
ternational relations or into an undergraduate sequence on international
affairs, Bince it is manifestly impossible to lay down fixed rules, I thought
the most helpful procedure might be to present a eonsiderable number of
topical unita, more than could be included in any one peneral course, from
which local circumstances might seggest certain selections. You have in
your hands a mimeographed list of sueh topics, including some reading sug-

w
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gestions for each.)  The reading suggestions do not include all the good books
on these topies, but merely sume that I happen te have found most useful and
others that might be readily available for class use. There is a good deal
of pamphlet material ineluded, for many excellent pamphlets in the field of
international economie relations are appearing these days, and they have
definite advantages for teaching purposes.

The firat topie is, *“Tools of analysis for appraising international eco-
nomie polieies; thut is, internalional economic theory, & specialized phase of
general ecanomic theory.” Tt seems to me very important that everybody
who goes into the field of international relations should get somewhere in his
training at least some acquaintance with the theoretical notions of interna-
tionsl economics. He should at least be put on his guard against such eles
mentary fallacies & the notion that an unfavorable balance of trade is some-
thing bad, or the notion that production cost differcrees between countries
should be equalized by tariff duties and that to do so is to construct a “seien-
tifi¢” tarifl.

The second topie, “Commercial policies of nations,” includes questions
of tanff policy, tariff techniques, the newer devices of protectionism, the ef-
forts of various international agencies to restore international trade, and so
on.

The third tupie, which might fit into many general courses on interna-
tional relations, is & consideration of the economic causes of war, so-called,
Here you will find the memorandum by Bonn and Siegfreid quite useful be-
cause it iz short and because it gives & good survey of many aspects of the
problem of how economic factors affect the peace of the world. And if you
dor’t know it already, the brilliant little book by R. G. Hawirey on Eco-
nomic Aspects of Sovereignty sbould go on your “must” list for a careful
reading.

The fourth topie I have put down is that of “Foreizn investments and
protection of citizens' economic interests abroad,” which has an obvieus re-
lation to certain phases of international law.

The fifth topic, “Access to raw materials and markets,” can be used a3
a relatively painless means of leading students into the general study of
international trade and trade barriers.

A sixth 1opic suggested is “Population pressure””  That, with the ques-
tions of raw materials and foreign investment, gives the instructor three prob-
lems of great practicnl interest at the present time through which avenues
of approach might be warked out to the general principles that it is desirable
to geb across.

A seventh tapic is “Economic work of the League of Nations and other
international orgenizations.” Current decumentation is onc of the most
useful ways o! teaching the subject.

Eighth, and very closely connected with the matter of international or-

L The ligt referred to is appended atk the end of these remarks,
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ganization for hundling economic problems, is the work that has been dene
by the League and other orgsnizations on the relaticn of nutrition to health,
agriculture and econgmic policy. ‘Chis offers one of the best means of ap-
proach naw open to teachera of international relations for getting students
interested. It starts with things they can grasp, and that seem of imme-
diate and vital importance to them., If you present data en nutrition and
the newer knowledge of what constitutes adequate nutrition, then compare
the astual amount of foodstuffs of various kinds consumed in the world, then
examine barriers to the import of foodstuffs in many tountries, the result ia a
vivid sensc of poverty in the midst of potential plenty and a realization of the
practical meaning of present internationel economie and political diffculties.

The ninth topic is “Costs of war,” which again con be used to give a
practical, concrete appeal to the study of international relations.

Tenth, either as an introduction or Bs & summing up, some of the con-
crete proposals and programs that are being advanced in the fleld of interna-
tional economie relations might well be taken up for discussion. “What to
do abaut it?” is a question that always helps to focus the attention and the
interest of students. The report drawn up for the Washington Conference
on Warld Economie Coiiperation is short, and is conveniently available
through the National Peace Conference. For more detailed analysis of
modern international economic problems and recommendations on them, the
Carnegie Endowment and International Chamber of Commeree study is
very valuable,

Let me suggest one more general idea, in conclusion, on the relation of
economics to international affairs. Most of us agree that what this world
sorely needs is great and rapid improvement in international organization,
both oo the politicel and on the economic side. Feonomic megsures alone
will certainly not suffice, and, in fact, no fundamental improvement can
be made in world ceonomic conditions so long as the existing political anarchy
keeps the menace of war constantly to the fore in the minds of statesmen nnd
peoples.  But economic measures way help, and the attempt to bring about
codperative economic action may prove to be one of the best avenues leading
towards thie more effective political organization of the world community that
is the major need of our time. In other words, I am suggesting that interna-
tional economic questions offer a particularly good “handle” for taking hold
of world problems much broader than what we usually include in economies.

1t is interesting to obscrve the sequence of events in that “Critical period
of Ameriean history” just before the adoption of the Conatitution. The
Federalists knew that the country needed, and that they themselves wanted,
a more perfect political union. But they had to work against obstacles, snd
sometimes by indirection. Reeall the two confercnoes that were the imme-
diate precursors of the Philadelphia convention which drafted the Constitu-
tion. The first was the Mt. Vernon conference of 1785 between commission-
ers from Maryland and Virginia to discuss—what?—navigation of that “in-
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ternational river,” the Potomac! The commissioners slso discussed state
tariffs and currencies. Out of the Mt. Vernon meeting came the call by Vir-
ginia’s legislature for the Annapolis convention {1786), “to take into consid-
eration the trade of the United States; to examine the relative gituations and
trade of the said States; to consider how far g uniform system in their com-
mercial regulations may be necessary to their common interest and their
permanent harmony ; &nd to report to the several States, such an act relative
ta this great abject, as, when unanimously ratified by them, will enable the
United States in Congress, effectually to provide for the game.”! In otler
words, the Annapolis eonvention was what we call these days an internatienal
economic conference. And it was this convention that recommended the call-
ing of the 1787 convention at Philadelphin.

It seems to me that there is something supgestive about that sequence of
events when we contemplate world problems today. It constitutes an addi-
tional reason for giving attention to economic questions in courses on mod-
ern international relations.

ECONOMICS AND THE TEACHING OF INTERNATIONAL LAW AND
RELATIONS

A Brier Lisr or Torica sno Reavings

1. TOOL3 OF ANALYSIS FOR APPRAISING INTEANATIONAL ECONGMIC POLICIES (INTERNATIONAL
ECONOMIC THEORY, A SPECIALIZED PHASE OF GENERAL ECONOMIC THEGRY).

Haberler, G. The Theory of International Trede. N. Y.: Maemillan Co., 1936.

. {Intermediate to advanced.)

Harrod, R. F. Interationsl Economics. Cambridge Economic Handbooks No.
VIII. N. Y.: Harcourt, Brace and Co,, 1933. (Intermediate.}

Ohlin, B. Inlerregional and International Trade. Cambridge: Harvard Univer-
sity Press, 1933, (Very advanced.}

‘Whale, Philip Barrett. International Trade. London: T. Butterworth, Ltd, 1932,
{Blementary.)

Viner, J. Studies #n the Theory of international Trade. N.Y.: Harper and Broth-
erd, 1937. (Very advanced.)

2. COMMERCIAL FOLICIES OF NATIONA.

Bustiat, F. Ecomomic Sophisms. (Especislly the petition of the enndlempkers of
Taris. Exposure of common protectionist fallacies.)

Beveridge, Sir Wm. H,, and others. Tariffs, tha Case Ezamined. London: Long-
mans, Green and Ce., 1932,

Curnegie Endowroent for International Peace and International Chamber of Com-
merce. The Improvement of Commercial Relations belween Nations, and In-
ternalional Economic Reconstruction. 1936, (Two volumes of memoranda by
experis, and some practical recommendations.)

Crowther, Samugl. America Self-Contatned. Garden City, N. Y.: Daubledsy,
Dotan and Co,, 1933. (Crowther’s writings are excellent for teaching purpcses as
sources of horrible examples and natve fallacies.)

Grady, H. F. “New Trade Policy,” Foreign Afnirs, Jan. 1938, {Excellent in sup-
port of unconditional MFN palicy of trade agreements program.)

* Gaillard Hunt and James Brown Seott (ed.), The Debates in the Federal Convention
of 1787 (New York, 1020}, p. olvii.
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Haberler, G. Part 11, (Listed under Topic 1 ahave.)

League of Nations, Dconomic Committee, “Some Considerations on the Present
Evolution of Agricultural Pretectionism.” 11 Fconomic and Finaneial, 1935. IL B.7,

Robbins, L. Economic Planning and International Order, London: Muaemillan
and Co,, Lid., 1637,

Bayre, F. B. America Must Ael. World Affsirs Pamphlets No. 13. Boston:
World Peace Foundation, 1836,

Sliehter, 3. H. Modern Eoonomic Soecisty. N. Y.: Henry Holt and Cuo, 1031,
{Chapters 29 apd 30, A good textbook treatment.)

Tippeits, Charles 8. Self-mufficiency. Public Policy Pamphlcts Na, 5. Chicago:
Tniversity of Chicago Press, 1933,

Wallace, Henry A. America Must Chooze. World Affairs Pamphlats No. 3. Bos-
ton: World Peace Foundation, 1934,

Williams, B. II. The Economic Foreign Policies of ths DUnrited States. N. Y.
McGraw=-Hill Book Co,, 1329,

3. BCONOMIC CATEES OF WAR—IENERAL,

Bonn, M. and Sicgfried, A, “Economie Tendencies Affecting the Peace of the
World.” Geneva, April 9, 1929, Originally net for publicstion. Later re-
printed in Arnals of Americon Academy, Vol. 150 (July, 1930), 192-222, (A jeint
memorandum prepared at the request of the League of Nations, outlining topics
for study in this feld. A good introdustory sarvey.)

Hawtrey, R. G. Economic Aspects of Sovereignty. London, New York, and To-
ronte: Longroans, Green snd Co., 1830,

Angell, Sir Norman. The Unzeen Adssassing. N. Y.: Harper & Bros, 1932; The
Greal Rhuwsion, New York: G. P. Putnam’s Sons, 1633,

Wooll, Leonard, et al. The Intellipent Man's Way to Prevent War. London: Gol-
lancz, 1933, (See especially Chapter 8 on “The Econcomic Foundations of Peace,”
by Harold Luaski, and see critivism of some of the argument in Staley, Foreign
Fnuestment ond War, a pamphlet cited under topic 4 below.)

Viner, J, “Eccnomic Factors and International Organization for Peace,” Irlerdr-
pendence (Journal of the League of Nations Society in Canads), Vol. 13, Nos.
34, 1936, pp. 218-220,

Langer, Willism L. The D¥iplotmocy of Imperiakiom. N. Y,: Knopf, 1935,

Moon, . T. Imperaliem and World Politics. N. Y.: Macmillan, 1927.

Woolf, Leonard. Empire ond Commeree in Afriea. London: G. Allen and Unwin,
1919,

4. FOREIGN INVESTMENTH, AND PROTECTION OF CITIZENS' ECONOMIC INTERESTS ABROAD.

Dunn, F. 8. The Protection of Nationals, Daltimore: Johna Hopkira Press, 1032;
The Diplomaotic Proteciion of Americans tn Mezico. N, Y.: Columbia Univ.
Press, 1933.  (Especially Chapters 19, 11, 12.)

Feis, H. EBurope: the Worlda Bonker, 1870-1314. Mew Haven: Yale Univ. Press,
1930.

Kepner, 0. D. and Soothill, 5. H. The Banans Empire. N, Y.: Vanguard Press, 1036,

Lippmann, W. “Vested Rights and Nationalism in Latin America,” Foreign Af-
faire, April, 1927

Staley, B. War and the Private Investor. Garden City: Doubledsy-Deran, 1935
{Particuiarly Chapters 13 and 16, and intreductory and case-study material such
ns in Chapters 1, 2, 3, 5)  Foreign Investment and Wor. Chicnge: University
of Chicago Press, 1935. Public Policy Pamphle: No. 18. ,

5. ACCEES T0 RAW MATEHIALS AND MAREFTS.

Clark, Grover, The Balance Sheets of Jmpgrialism. N. Y.: Columbia Univ. Press,

1936.
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Emety, Brooks. The Stralegy of Baw Materigls N. Y.: Macmillie Co, 1936,

League of Nations, Report of the Committee for the Study of the Problem o Raw
Materials. Geneva: A271927.01H.

Royal Institute of International Affairs. Raw Melerigls and Colonies. Informa-
tinn Department Paper No. 18, Londen: 1638,

Bouthworth, Constant. The French (olonial Venture, London: P. B. King and
Son, Ltd,, 1931.

Btaley, B, Raw Materials sn Peace and War. N. Y.: Council on Foreign Rela-
tions, 1937.

Stewart, M. 8. Colonies, Trade, and Progperity. N.Y.: Publie Affairs Committee,
1937. Public Afflsirs Pamphlet Na, 13.

Stone, W. T., and Eichelberger, Clark, Peaceful Change, the Allemative to War.
F. P, A, Headline Book, 1937. (A brief survey prepared for the National Peace
Conference Campaign for World Eeonomis Cobperation.)

3. POPULATION PREESURE,

Angell, Sir Norman. Raw Materials, Population Pressure, and Wer. World: Af-
falrs Pamphlet No. 14, Boston and N. Y.: World Peace Foundation, 1936.

Curr-Saunders, A. M. World Population. Oxford: Clarendon Press, 1936.

Dunt, F. 8. Peaceful Change. N.Y.: Council ¢n Foreign Relations, 1937. (Chap-
ter 3)

Penroge, E. ¥, Population Theories and Their Appleation, with Special Refarence
to Japan. Stanford University, «Calif.: Food Research Institute, 1934, (Pp.
40-60, ¢h. 4, pp. 241-7, cha. 0, 10, 11. These chaptcrs contain an cxrellent general
discussion, despite the forbidding title of the beol, of the relations of population
problems to international conflict and o technology, trade, and trade barriers)

{. ECONOMIQ WORE OF THE LEAGUE OF NATIONS AND OTHER INTERNATIONAL ORGANIZATIONS,
MuClure, Wallace, World Prosperily as Sough! through the Economic Work of the
League of Nations. N. Y.: Macmillan, 1933.
Current documents and annual reports of the 1. L. 0., variots Leagne ageneies, ete.,
obtainable through the international document service recently established by the
Columbin University Press.

3. NUTRITION, HEALTH, AGRICULTURE, AND ECONOMIC POLICT.

Leagne of Nations, Nulrition: Final Report of the Mized Committee .. . on the
Relation of Nutrition to Health, Agricullure and Ecomomic Policy. Geneva:
A1Z1037I1.A.  (An excellent document, opening an gvenue of approach to nter-
national economie problems that ought to appeal to many students.)

Lesague uf Nations, Information Section. New Technical Efforis towards a Beller
Nutrition. Lesgue of Nations Questions No. 7. Geneva: 1038, (Pamphlet
summery of the work on nutrition.)

Bougreau, F. G. “The Internationnl Campaign for Better Nutrition,” Milbank
Memorial Fund Quarterly, Vol. XV, No. 2, April, 1037, (The Milbank
Memorial Fund, 40 Wall 8¢, N. Y, is pushing the nubrition campaign in this
country and ean doubtless anpply reprinta of this article or other material useful
in tenehing.)

). COST3 OF WAR.

Clark, I. M. Costs of the World War to the American Peaple. New Haven: Yale
University Press, 1931,

Condlifte, J: B. .War end Depression, World Affaire Pamphlet No. 10,  Boston apd
New York: World Peace Foundation, 1335,

Staley, Bugene. War Lossea to a Neutral. Pamphlet, League of Nations Assecia-
tion, 1938, (Pp. 8288 cspecially.)
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10. PROGRAME AND POLICIES.
Report of the Cammittee of Experts to the Conferente an Werld Eeonomie Ce-
operation, Washington, March 2326, Canpaign for World Economic Codpera-
ticn of the National Peace Conference, § West 40th St, N. Y.
Carmegie Endowment for Internationnl Peace and the International Chamber of
Commerce. The Improvement of the Commercicl Relalions belween Nalions,
and Imlertiational Bvonnmic Beconrelruction. 1936.

Chairman Resves. Ag you notice by the program, there are two prin-
cipal papers tonight and, therefore, I taks it that it was in the mind of the pro-
gram committee that these papers would be open to discussion.

What would vou prefer to do—to have hoth papers read before discus-
sior: or proceed to the discussion of this paper and then take up the next paper?

If there is no immediate desire to discuss this paper, this interesting
treatment of Professor Staley’s, we will proceed to the next paper, hoping
that, discussion will be arcused.

The next ia certainly a subject about which there night be a considerable
amount of controversy. I am quite sure the writer of the paper is not of a
dogroatic type who does not desire to open the door to controversy.

Psychology of Propagande, by Professor Harold Lasswell, of the Uni-
versity of Chicago. We all agree Professor Lasswell is just the one man to
take up this subjeet and present it to us.

PRYCHOLOGY OF PROPAGANDA
By Harorp D. LassweLL
Associate Professor of Political Science, University of Chicago

Mr. Chairman and colleagues: For the bencfit of the Chairman I must
say that I appreciate this epportunity to represent a small Baptist college,
earnestly devoted to the pursult of truth whercsoever it may be, a university
Incated in that great Middle West, which is quite widely misinterpreted in
the “Far Eagt.”

On this cecasion, therefore, I come nat only as one who is inlerested in
the analysis of certain aspects of a technical question which may have some
jnterest for students of internstional Yaw, but T eome In $he strange multiple
capacity, which I particularly welcome.

Perhaps before T start any analysis of the psychology of propaganda, T
shall introduce my commenis by making soine introductory remarks about
the relationship of the study of propaganda to the analysis of law.

The thesis is that the study of propaganda is a logical expansion of the
study of law and polities. As I understand the matter, the specialist in law,
private or publie, is a specialist in deciding which words are law. As I un-
derstand the matter, the specialist on propaganda may hope to contribute
to the answering of questions like the following: Which words become law?
Which words, if law, are obeyed?
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I conceive, then, that the explaration of the facts of propaganda con-
tribute to the expleration of the conditions under which certain words are
accepted as law and certain accepted words are obeyed as law. Exploraticons
of the kind indicated are designed to place legal rules in relation to the
significant aspects of the context in which they operate. It may be that one
is nble to predict which words will become law in a given period by examining
the fighting effectiveness of the parties who use the words. Any sueh hy-
pothesis would, of course, allow for a technique of analysis which would
be sufficiently well developed te enable one to compare not only the fighting
effectiveness of individual states but also combinations of states.

Another hypothesis of inlerest to one investigeting the relationship be-
tween legal rules and context would relate to the outlook of groups. Itakeit
that many people say that onc of the clues to the understanding of which
words will become law i$ an examination of the “interests” of specified
groups. From the standpoint of the sludent of propaganda, a relevant re-
formulation of that question would be: “Under what conditions do specified
groups acecpt certain interpretations of their interests?” Thus an cxplora-
tion of the “interests” of importers or exporters would call for the careful
cxaminstion of situations in which the merket aspects of the situation were
held constant.

Some investigations of which words become rules might include such
relatively less important questions as the effect of the technical phrasing of
the rule on acceptance. One sometimes gleans the impression, as one ex-
amings diplomatic correspondence, that one is able to predict which elaim of
law will be accepted ns law by investigating the comparative rhetoric in
whieh the controversy is couched. Those who are weak frequently resort to
impassioned thetoric or to extremely sharp and systematic logical analyses.

T have made these initial comments only for the sake of indicating that
those who specialize in the discovery of the words which are law (far a se-
lected period and in sclected eommunities) may heve their efforts supple-
meénted by other specidlists, epecialists whao hunt for the clues which enable
one to predict which words are most likely to be accepted as law. These
supplementary specialists inelude those wha study “propagands.”

It would no doubt be of some interest t¢ us to define the “propaganda”
which T have been asked to diseuss. I do not propose to spend much time
over the definition of propaganda. However, I shall not aveid presenting
a sample definition. Whether thiz definition will obscure coramunication
between us or assist communication between us I shall leave for the future to
determine,

By propaganda I meen, for the purpose of this discussion, the deliberate
manipulation of controversial attitudes by means of symbals,

This excludes from the field of propaganda the examination af proce-
durcs by whieh the nceepted s distinguished from the controversial is trans-
mitted. I need scarcely remind this gathering that this exelusion does not
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seriously restriet the ficld of propsganda investipation when you consider
the warld 28 a whole. This definition alsa excludes Irom the field of propa-
gande the use of symbols in the inculeation of skill.

We have referred to the use of symbols in manipulating attitudes. This
is to be distinguished from the use of symbols in training, in logical analysis,
in social scientific analysis, in legalistic analysis. Moreover, this definition
excludes from the field of propagenda efforts to manipulate vontroversial
attitudes by the use of violence, by the use of boycott, by the use of specific
economic advantages.

Bo I repeat that this term “propaganda”’ may be understood to refer to
the deliberate manipulation of controversial attitudes by meuns of symbols.

What is the present state of investigation en the place of propaganda
in international relations?

The first answer to that question which one shauld give, I think, is this:
Research is recent and subject to sll of the characteristic limitations of a
comparatively new field of investigation. Among the foremost limitations
which I might mention is the unstandardized terminology in the field. It re-
quires some careful, eritical reading to translate the language of one group
of psychologistz into a langunge which is understoed by ancther group of
paycliologists,

Thig limitation i8 not particularly sericus at the present time in view of
the availabihty of such excellent and eritical presentations of the ficld of
social psychology as Murphy and Newcomb’s volume.

I have referred to the rceearch 2a comparatively recent. I rmean to
emphagize the fact that the people who deliberately undertake to examine
the place of propaganda ir intcrnational politics are themselves in a state of
dissatisfaction with themselves, with their present methods, with the avail-
able results so far achieved. Their dissatisfaction with themselves is only
surpassed by Ltheir dissatisfaction with what other people have tried to do i
this field. The analysis of desirable modes of procedure has rendered these
speeiahiste acuiely aware of the astounding inadeguacy of the books
which undertake to depict changes in “public opinion? during historical
periods.

Let me make one or two casual comments about the present voluminous
Itteraturc on “public opinion” or the “collcctive attitudes™” in selected his-
torical periods. Most of these books summarize what persons demand with
great detail and with some system.  One ¢an find in these books sbout public
opinion summaries of what certain statesmen said they wanted—what they
said to themselves when they wrote intimate memoirs, and what thesc men
gaid to others in different phases of their participation in the total act.

Usually you find satisfactory eempilations of programs. Usually you
kave & eatisfactory compilation of what the functional groups wanted which
me$ in convention. Usually you have satisiactory samplings of what peti-
tions were presented during 8 specified period. So most of the baoks which
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gay they are about public opinion present some material in fairly satisfactory
{ashion,

However, when you ask for the systemalic treatment of the symbols of
identificatior during historical periods you find that the litereture is meager
and unsatisfactory. By symbols of identifieation T refer to the words which
name groups. If at the present moment you pose yourself with this ques-
tion: “What was the relative frequency with which pseudo-biological terms
were invoked by influential persens in the different decades of the nineteenth
century for the purpose of naming greups,” you will find that the existing
literature will give you no systematic and satiefactory answer. This i3 of
importance in view of the significance of symbols of biological or pseudo-
biological relationships in contemporary polities. If you undertake to ex-
plore the relative frequency with which terms Lke “continent” have been
invoked through time by selected territorial or funetional groups yeu will
find the same paucity of systematic material, This ia typical: if you explore
the symbola of identification as distinguished from the symbols of demand,
vou find the existing literature is unsatisfactory to a depree.

When you raise more exacting questions you diseover that the literature
i8 even less adequate. No Investigation of public opinicn material can be
said to be very satisfactory which neglects to present in some systematic
fashion the “facts” which are accepted as true about the probable future and
about the elapsed past.

This problem is sxtraordinarily difficult and is still in & comparntively
fragmentsry atate of solution. OF course, 1 exclude zuch brilliant discus-
sions as Mr. Bury's History of Progress. 1 also exelude svime recent studies
of attitudea which, though fragmentary, are highly stimulaticg.

I refer here to that extremely interesting, rapidly cxpanding and highly
technical field which is devoted to the measurement of atlitudes. Meany
devices have been developed in the lask decade for exploring attitudes. At
the present time some general acceptance has developed in cur particular
society for devices of this kind. We are no longer exposed to weather maps
only or to charts which register only the variations in prices or in the produc-
tion of commodities. Today the systematic appraisal of the distribution of
nttitudes has beeome part of the daily experience of large numbers of people
whao make decisions about public and private affairs.

Therc are extremely fascinating technieal problems partially explored
in this field. I refer, for example, to the difference in results which may be
attributed to differences in method. We may study attitudes by means of
interviews which are conducted according to procedure “A” or procedure
“B" What difference does it make whether you use method “A” or method
llB ?Jl

At the present time some of these questions can be posed and answered.
But most of the relevant questions cannot be nnswered; they can only be
posed,
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8o much for these comments about the present state of investigation.
I have not painted a very rosy picture. On the other harnd, I have not
undertaken to minimize the intellectual enthusiasm gnd technical skill which
has pone into some studies of collective attitudes.

Suppose now I spend s few moments presenting to you in very simple
sentences some principles of propaganda managemernt.

I present these not because they are revelations.  In fuct, I present them
largely for the sake of reminding you that the contributions which specielists
in this field may make to our problems consists less in inventing new hypoth-
eses than in devising new ways of getting better answers.

Let me liy down now in rather dogmatic fashion & few principles of
propaganda.

Effective propaganda points toward overt acts. Let me indicate what
is invelved in the neglect of this principle. Quite recently several groups in
the United States, which look upon themselves as potential scapegoats in
times of insecurity, hired a specialist to tell them how to proteet theraselves.
This specialist recommended a tremendous campaign sgainst dictatorships.
Ie repeated to them the oft quoted commonplace, but very important eom-
monplace, that one way to defend themselves from being scapegoats is to pick
someone else for it. The anpgestion was that “dietatership” would be an
exeellent scapegoat.

This was extremely bad advice technically. Why? Because this prop-
aganda did net secure from the persons sponsoring this propaganda a clear
indication of which overt acts they wanted. There was no agreement as to
who wanted what, when.

The moment discussions of this kind were started differcnves at once
appeared. Everybody applauded a campaign against “dictatorship.” Few
people agreed on what overt acts would reduce the possibility of dictatorship.

This propaganda is bound to be a waste of money. What it will do,
perheps, is to produce certain verbal responses.  Possibly as a result of this
propaganda more people will pronounce the word “dictatorship™ with a hiss
than before. Their speech responses may be modified; hut their overt acts
will not be sigpificantly affected.

Let me now make a very few comments about certain tactical problems
of propaganda. Propaganda involves the choice of certain symbols to be
repeated, and the choice of certain methods of varying those symbols.

Tt ia plain that the choice of ths symbols to be repeated is of the utmost
consequence. Somc symbols which are chosen for propaganda campaigns
have wvery poor evocative quality. {(For example, “The Rearganization
Bill.")

Sometimes propapandista adopt vague or clumsy words for deseribing
what they want. Not long ago in & certain country the Chief Executive pro-
posed a change in the judicial tribunal. But there was no simple, tclling
phrese which was offered to state what was wanted. Hence enernies of the

o
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proposal were able to spring into the field and talk about a “pack the court”
bill.

I have chosen two bad examples of technical skillfulncess in propaganda,
becauese some of the persona responsible for these particular failures have
won the admiration of specialists in propagands in other connections.

Sometimes the symbols which are chosen for repetition in the propa-
gands have negative associations, The Chinese, when they considered how
to organize propaganda in certain democratic countrics were advised fo put
the label of “militarism™ on Japan and to pin & more pacific and civilian
labe! on themsclves. However, it was noticed that an impertant figure in
Chira was called *The Generslissimo,” in English and it seemed slightly
anomalous for “The Gencralissime” to be heading a civilian antl-militaristic
campaign. Bo one specialist recommended the English title might wisely be
altered.

In some quarters there is the impression that speeialized propagandists
invent new words out of the whole cloth or design wholly new emblems for
their campaigns. Sometimes this is true. But more commonly the key
symbols are elaborations of the symbols which are already at hand.

An example of this is the “Three Arrow” campaign which was launched
by tke Social Democrats in the belated answer to the National Socielist
campaign tn Germany. The three arrows, which were first used in Baden,
were originally suggested by a worker who said, “The Nazis have an extra-
ordinarily effective symbel. What we Sccialists need is a symbol equally
plain, equally arresting, equally telling, a symbel which we can use quickly
lo cover the Swastika when it appears.” The man who was acute enough
to see the possibilities of the three arrows was a mar who had himself
worked out several dozen possible emblems, all of which he rejected as in-
ferior to this suggestion. Here was a man elever cuough us a propagandist
16 recognize a goed idea when it was presented to him.

I will now in passing make one or two technical peints which will revive
memories of some of your own propaganda campalgns where you considered
your symbels and slogans in detail.

The propaganda expert to whom I have referred recognized that it was
very important to have three arrows drawn in such a wey that they could
cover up the hooked cross, and would not lsnd themselves to anything ridicu-
lous in turn. Long experiments were made to determine just exactiy how to
draw these three arrows. In one of the experiments the three letters were
drawn vertically. Just imagine the three arrows pointing upwards. A
smart Nazi youngster came along and finished up a little umbrella over the
three arrows, making it perfeetly ridiculous and putting a stop to that idea.
A great munber of variations were tried out before the finel solution was
reached.

1t is often useful to clussify symbals aceording to the responses which
you are trying to contrel. I am going to resist the temptation to give you a

sy
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classification of appesls or drives or impulscs, not because I haven't one but
beceusa I have published one; but it i2 of no more nor less importance than
geveral other lists. The important thing in such clussifications is not to
work out a list of worda which everybody will accept but to associate the
term, whatever it is, with the technoical methods by which its mesaing is
estahblished.

This is why snybedy who objects to the alleged frequency of,strange
and unusual symbols among psychologists ie a person who reveals himself as
cne who has neglected to observe the most itnportant point, which is that the
meaning of a term ig to be found in the special method with which it is asgo-
ciated, and not in the random associations of the person who hears the words,
And when you explore the method assceiated with the work you will discover
that practically all of the terms in present use are relatively unambiguous,

T might pagss from tactical questions and discuss briefly the principles of
propaganda strategy. I shall condense that diseussion into about three
seniences. The principles of propaganda strategy may be reduced o two:
First, the principle of preponderance, and, second, the principle of precau-
tion. What I mean by prepunderance and preeaution I think will immedi-,

ately become clear, {-"

The principle of prepoadcrance menns considering the ¢heapest winning
combination. The principle of precaution emphasizes the importance of
preventing s combination of opponents while one is yet weak.

A few examples of this sort of thing: According to the principles of pre-
pondersnce it is sometimes possible to get what you want from ceriain
Senatorial committees hy concentrating your propaganda sampaign in certain
constituencies. Some propagacdisis waste moncy by Iailing to concentrate.

Tt is plain, T believe, that an exsmple of the principls of precaution is
the secrecy whieh is charactcristic ¢f subversive movements, movements
which temsin underground wntil they have sufficient strength to cope with
their opponents.

T think it is plain that China in relation to Japan formerly afforded an
example of the skillful use of the prineiple of precaution. One ef the factors
whieh contributed to the preservation of the appearance of disunity in China
was the recognition of the probability that whenever China began to be
strong and united, Japan would wage a preveotive war.

I might also comment upon the great skill of Mr. Hitler in the use of the
principle of precaution.  Odften his reassuring statemoents sueceeded in throw-
ing his opponents off guard.

Tn summary: In opening this particular discussion, T have said that the
study of propaganda i3 & logical expansion of the study of law and polities.
T have indieated that this is still & new field of investigation which ia charac-
terized by vivid dissatisfaction with itself and with much of what other
people imagine to be contributions to the field. T have made certsin com-
ments about tactical and strategieal principles, and I have presented them
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rather for the sake of stimulating your own creative contributions to our
eommon diseussion than for the sake of recommending formulae for your
private use.

Chairman Resvrs. It would seem to the chair that thigis s provoeative
peper. I am almost inclined to coll on certain persons in this andienes to
discuss it. Both papers are open for discussion. Mr. Berdah!, will you not
say samething on this subject of propagands and international relations and
possibly international law?

Professor CLaroNen A. Benpasn, I think Iam alittle too modest. T
would like to see someone else take the lead.

Chairman Remves. Mr, Dunn, I will agk you if you will say something
on this subject.

Profcssor Freperick 8. Duny. It seoms to me that the subject is so
broad that it should be discussed at length but T do not feel that I am in
position to make any impromptu comments whatever.

Chairman Remves. Mr. Corbett, would you care to make some ¢com-

,menfa?

Professor PEreY E. Corberr. I thinkTean only repeat what Mr. Dunn
has said. I found both of these papers very suggestive. Butin one case I
am taking away the written document which I intend to use very consider-
ably. Astothe other, I am not sure that I ran express any thought in terms
that can be understood. I need further refiection on the subjeet.

Professor Coaries Hopges, Mr. Staley’s paper inferested me tremen-
dously. I feel Mr. Staley raised a most important problem for us, which is
augmented by the reception of Mr. Lasawell’s paper, namely, that these things
which ought to help us secem to strike us 43 so strange, or that we have such
difficulties in expressing our ideas on this subjeet that instead of helping the
more professional brethren—I refer to the international lawyers—it confuses
them; and they would like to have af least twenty-four hours to gather prece-
dents.on the subject.

Professor Foeperic W, Ganzerr. Mr. Chairman, now that the ice hag
been broken, L will say this. As Professor Lasswell was talking about the
late lamented proposal for reforming the Supreme Court, that is, lJamented
in some quarters, I was wondering just what the President's slogan might
bave been, and I began to think of a possible slogan, as for example: ¥ check
the Supreme Court” or “reform the Supreme Court,’" or “stop the Bupreme
Court.” Yet it seemed to me that there were plenty of emotional appeals
such as “Save the Constitution!”” that the opposition had that it conld take
advantage of, no matter what kind of slogan the President should have.
Perhaps Professor Lasswell can enlighten us on that a little further,

Professor Lasawert. Would it be appropriate for me, perhaps, to make
some comments later on in the dissussion, or would it be more interesting to
start now?
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Chairman Rreves, Let's go on right now. There is no time like the
presect.

Professor LasswerL. I would like to suggest that I used the illustestion
in guestion because I wanted to make a certain techpical point, The tech-
nieal point was that the President, in recommending changes in the Supreme
Court, did not choose a single telling phrase which could pass readily from
mouth to mouth in winning the support of the people.  Just what phrase he
might have chosen is a [egitimate question.

T will eall attention to one possibility: That the President might have
been well adviséd to consider presenting himself es the chainpion of the
Court. The words “‘Suprema Court " still, T believe, are treated with respect
in the United States. He could have avoided the appearance of attacking
the Supreme Court. 1lemight have intreduced s “Protect the Court” meas-
ure,

But my point is merely the technical one if the President had presented
his measure a8 & “Protect the Court” mesasure. These words could have
eprung quickly to the lips of the public.

The szme tactics might have been used in ¢onnection with the recrgan-
ization bill. It is quite thinkable that the President might have arranged
to have had Congress insist upon the\nodernization of the Executive in the
interesi of Congressional control and would have chosen phrases which would
bave exalted legislative control. Or, again, if he had anticipated the possi-
bilities of attack he had several other alternatives such as presenting this
measure notb ag & dull reorganisation measare buf as & means of protecting
demoeracy. This is the sort of thing 1 menticned.

Many of you here I know {rom past experience are experts in the choice
of winning language. And I hope some of you will be moved te tell us what
other alternatives you considered and rejected.  That would be tremendously
valnable.

Mr. Paiuir Mansoarh Brown. I realize the value of symbols, but T
am always 4 bit fearful of the use of symbols and words which mean cone
thing to one person and another thing to another person. Certainly we
depend a preat deal upon definitions. 1 was sireck by the fact that Professor
Lasswell secms to have given bo propaganda n definition somewhat different
from what perhaps many of us are accustomed to.

If T may be permitled » eriticism, Professor Lasswell, it would seem ta
me that what you have been speaking about is more in the nature of publicity
ar strategy. It is a very common thing in political propaganda te invent
zood slogans as for example, ** A full dinner pail,” ¢ Economic royalists,” and
like phrascs deliberately chosen for the purpose of putting over o program.

Frankly, it would seem 0 me that propaganda as far as we international
lawyera ate concerned is of a different sort from what Professor Lasawell has
described.  International propaganda of the insidious cffective kind, as I
understand it, is for the purpose of influencing opinion without the public
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knowing that they ave being influenced. That is a very diffieult matter for
many of us who have been conscientious in our reading of current history.

May Iillustrate? Ihave been tremendously impressed with what seems
ta me an adroit propaganda of an indirect kind by the Communists in the
use of the word “demoeracy,” in foeusing attention on Fascism and making
us rally around the grand and glorious idea of demeeracy. It dees not seen
to me that the cbject of the Communists is ar overt act in this case. The
object of the Communiats in their tactics now, notably in Spain, is to divert
attention from Communism and to get us all thinking “There is the encmy,
in Fascism.” It is an indirect way of influencing publie opinion. And the
extraordinary result is that a lot of my fricnds have fallen for that sert of
thing, They are shouting for Demoeracy and ‘Down with Fageism.” All
the tima the Communists are laughing in joyfnl glee because apparently we
are on their side, That would scem 1o me fo be a marvelous bit of propa-
ganda in the international sense, a tremendously clever psychology.

But to define propaganda as you bave done, Professor Lasswell, scems
to me to be rather in the nature of an analysis of publicity or strategy in
publicity, which is another sort of thing. T will be very grateful if Professor
Lasswell will explain further why he hss defined propaganda in the way he
did,

Chairman Reeves. I am sure Professor Lasswell will be very glad 1o
do so.

Professor LagswrLL. Mr. Chairman and Professor Brown, the chotce
of definitions in this field at the present time is extraordinarily diffieult.
There are sume speeialists who have undertaken to define propaganda in such
a way that all propaganda is “evil” or “concealed.” This, I take it, would
be the definition which would be more congenial to you. And I have no
objeetion to anyone who decides ta nse the term “propaganda” in the sense
in which you have defined it.

I have, however, used a more inclusive definition for several rensons.
One of the important problems in connection with efforts to change attitudes
is the conditions under which onc's objectives may be most expeditiously
achieved by publicity or secrecy. This is a technical issue which can be very
profitably discussed. Quite often it is unwise for persons who want to pro-
mote a change of aftitude to diselose early in the operation just what they
want to do.

Your remarks give me an opportunity to comment that the definition of
propaganda which will be serviceable for the legal analysis of propaganda
may not be a definition of propaganda which will be serviceable for a
naturalistic analysis of social relationships.

It i3 often advisable to split the terminology for legal and naturalistic
meanings. Al of ug are painfully aware of the difficulties which are invalved
in the definition of sovereignty. Shall we talk about ""legal” and “political”
sovereipnty, or shall we use “sovereignty” in & strictly juristic sense and
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invocke another term to talk aboub/nuturalistic relationships (“power”
“predominant influence”) ?

May I make one other comiment concerning the mental associations with
the word “propaganda?” The term propaganda is used in & mattor of fact
and non-invidious gensé on the continent. FPersoms in ¥rench and German
publie life may use the word propaganda to refer to what they are doing
when they undertske to influence attitudes, without inventing any synonyms,
like “education” or “enlightenment.” Tn the United Btates the term propa-
ganda, ginee the war, hes had an invidious connotation. Before then when
anybody talked about it they had it nssociated with the foreign missionary
activities of the Roman Catholie Church. One of the reasons for my com-
prehengive defuntion of propaganda is to aveid using this tenn n an invidiouns
sense, If I accepted the definition of veiled manipulation as propaganda
many persong, 1 think, would jump very quickly to the conclusion that there
was some moral judgment involved, that under no conditions should secrecy
accur. Therefore, T have deliberately sought to use propegandu in a way
which would not be invidious.

Professor Epwarn H. Buzmama, Mr. Chairman, I should like to ask
Professor Lasswell & question, What is the relative importance, in your opin-
iom, of symbols in & controversial sibuation, such ss wags that invelving the
Supreme Court, as aver against rational and logical prineiples? Or, to put
the question in other words, what is the relative importance of intellectual
processes in the influencing of hehavior?

Professor Lasswery, I think this can be dealt with in a naturalistie
spirit by laying down straightforward definitions of what one will mean hy
the intellectual process in contrast with some other process.  You might say
that persong who have exposed themselves to training in the nequisition of
gkill in the analysis of the relations in question are those who fall into the
category of those whose decisions are rational.

TFrom this point of view you would say that persons who express opinions
shout economic policies ure expresging ratione] opinions, thanks to the faet
that they have exposed themselves.to training in skill in the analysis of
economic problems.

You might say: “No. That definition is too restricted. We want to
make it possible for some opinions to be called rational which are uttered by
people wha have no skill in analyzing the relations in guestion.”

If vou still want to use the term rational to refer to such opinions, then
it is pbviously necessary to use a more -comprehensive definttion of the
criteria of rational choice.

You may say, “We will accept as rationsl the opinions whieh arc ubtercd
by persons who, though they do not necessarily have skill in the analysis of
relationships, are persons who have spent a great dasl of time carefully dis-
cussing with people who disagree with them or who are also In doubt.”
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There are many other definitions which are possible and which may he
very useful for different purposes.

T would take it for granted that some situations would not be ineluded
as subjeet matter of propaganda study if the discussion proceeded in a tech-
nical fughion, Thus, if Mr. “A” presents to his colleagues in-iuternational
law a certain series of words in which he leads up to the recommendation that
such and such a neutrality policy should be recommended to the people of the
United States, this act of talking to his colleagues in & situation in which the
person adduces ifs, ands and bHuts in an accepied technical fashion woald be
excluded from propaganda.

However, I suggest the following qualificaticn to what I have just suid.
It might be you had some evidence that persons talking technically hefore
some professional associations—not international law associstions—were
persons who had some private, personal interest in championing the partioular
view, and if jou wanted to add to the formal methed of presentation certain
data aboub their degree of detachment from personal interests you would
include some speeches to other professional organizations as propaganda.
The point which I desire to comment upon is this: It is more important 1o
develop a series of relationships than it is to insist very sternly or strictly -
upon snalyzing the world by the use ol two words: rational, non-rational.

The impertant point for analysis is to develop ways of dealing with the
complicated questions which arc involved. And your question gives me the
opporlunity to say that I advocate whatever use of words incresses the
possibility that these distinetions will be more common.

Professor Quivoy Warent. You point out there is no distinction he-
tween logic and propaganda. But, as I understood Mr. Lasswell, he distin-
guished between propaganda on the one hand and coercion and corruplion
on the other. If you give an individual a dollar for his vote, I suppose that
would be corruption. Bub if you promise to give him a dollar if he volcs
your way, wouldn't that be propaganda? 1If you put an individual in prison,
that is cozreion; but if you threater to put him into prison if he does not met
the way you want him to act, isn't that propaganda? Mussolini persuaded
the world that sanctions mean war. Is that coercion or propaganda?

I wonder whether Professar Lasswell could elaborate on the difference
between propaganda, coercion and corruption.

Professor Lasswrrn. Mr. Chairman, T am very much interested in
indieating quite & large series of distinctions in this field. I do not want to
intrude my own definitions too far herc, beenuse my general purpose was
rather to call attention to some of the problems which are to be found in this
field of investigntion than {o proposs my own systemalic [ormulations.
However, T can give certain- answers to the pertinent question which was
just posed.

Let me say that in the literature devoted to methods of manipulating
attitudes you will find one interesting category which Js called the propa-
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ganda of the deed. You discover that people talk about the propaganda of
the decd when they are deseribing situations of the following kind: Situations
in which the use of 2 symbol is closely associated with some overt act, such as
coercion, and o which therc is s striking digproportionality belween the
attitudes which it 1s expected to infleence and the change in the environment
by the supporting act. For example, sssassination.

The theory of political assassination, as you know, as formulated by the
leading cxperts in that field, is as follows: Assassination aids revolutionary
movementa when the act strikes tertor into the hearts of the enemy. Experts
distinguish killicgs which arouse only local torror from killings which arouse
a great deal of terror in the community as a whole.

The second type of killing is propagunds of the deed, thanks to the
disproportionality between the killing of one man and the size of the
response,

There need be no confusion in classifying if one will include as propa-
ganda the manipulations which oceur in a situation in which the response
expected 18 extremely large in proportion to the change in the environment
which is involved in that which is manipulated. The critical term iz “sym-
hol”  But I shall not attempt to define it in isolation from other important
categories in social psychology.

These comments raise more supplementary questions than they dispose
cf. But they may indicate the way along which one can work out a gys-
tematio classification of environment as symholie and non-symbolic, and so
on through the list of terms that one would have to employ,

Professor G. B. Noste. T am interested in the implication of some of
these discussions of demacratic governments and the preservation of democ-
racy. I am wondering, if we hope to preserve demoeracy, how we should
approack it. Is it by analyzing and dissecting the propagandzs? As Pre-
fessor Brown suggests, democracy is attacked by the Communists. 1 am
sure he will admit also that it is being attacked from the other side, and the
question is whether we might rely upon the rational process for the promotion
of demoeracy, or whether we have to invent other symbols to compete with
them; in which casc I am wondering if that is not the abandonment of the
hasic principles upon which, presumably, democracy rests. In other words,
if we earry these arguments to their logieal conelusion, can we nssume the
possibility of the continuation of democracy through rational processes?
If 30, what should be our method of attack to achieve 1?7

Chairman Reeves. Would you be willing again to contribute to this
mest trenchant question, Professor Lasswell?

Profeseor LassweLL. At the risk of boring you to proverbial extinction,
I will say that if you define demoeracy as 1 define democracy you will decide
that one characteristic of demacraey is relatively free opportunity for propa-
ganda. As I understand the matter, demoeracy can be defined to include
the competitive manipulation of symbols to influence publie policy.
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I believe that the analysis of the conditions under which democratic
practices ean increase or decrease will probably indicate that certain propa-
gandas in defense of democracies are nccessary to the preservation of
democratic practices.

I suspect that the -analysis of those condltlons under which. democracy
oceurs will suggest that it is less by the repetition of the word “democracy™
that democracy will be safepuarded than by the deliberate use of propaganda
Lo organize coneerled nets which reduce crises of insecurity.

Whet you can accomplish by propaganda are the following: First, you
cac produce catharsis, by which I mean harmless discharges of sentiment,
harmless in the sense that the fundamental features of the established order
are untouched. To some exient democracy can defend itself by the use of
propaganda for catharsis. But it is more important to develop propaganda .
which diminishes the objective causes of insecurity.

Bo T suspeet one will be led here 4o consider the relative eontribution
which is-made tc insecurity crises by such practices as those ta which Pra-
fessor Staloy made reference in the earlier discussion.  'We must consider the
extent to which our present credit and currency routines precipitate recurring
crises. ‘We Will then be in pesition to eonsider which propaganda devices
will bring about whatever changes are indicated.

I think the study of propaganda will probably show that propagands
may not only lead to- catharsis, but thet propaganda may also intensify
crises to & point where they can only be resolved by resort to violence, Any
propaganda runs the great danger of adding just another confusing voice,
thus inereasing the probability that perzons will become responsive to com-
binstions of propaganda plus violence.

So my answer to your fundamental question would he this: I suspect that
an analysis of the conditions under which democracy oceurs will indicate that
the fate of democracy depends upon the level of sccurity. To some extent
propagande can diminish insecurities by catharsis. Types of propaganda
which modify the practices which precipitate insecurity will contribute to
the preservation of demoeracy. However, unless these propagandas are
skillfully conducted-in time, the probabiliby 1s that they will contribute to
the intensification of crises of insecurity to such a pitch that eomhinations
of propaganda and violence will for the time being extinguish democracy.

Professor NoBLe. Is there not a close connection between propaganda
and the inexactoess of the soeiul aciences; and isp’t it true that in so far as
social sciences have become more exact, to that extent we may emphasize
facts rather than propaganda symbols and thereby reduce and perhaps ulti-
mately eliminate propaganda?

Professor Lasswenn.  If the experts agree among themselves that certain
measures will in point of fact have certain results, then your propaganda
problem is greatly simplified, because you and I a5 earnest persons will not
find ourselves in a state of confusion when we consult experts. It is only to
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that extent, I think, that the development of agreement among experis will
eontribute to our problem.

Professor Kennersr W, Corecrove. Before the session elosea tonight,
may I agk Professor Lasswell a question, to be answered in just one word?
Da you always clearly distinguish between propaganda as 2a art and propa-
ganda &g 8 sclence?

Professor Lasswirn.  1shell be delighted to give the answer in one word,
if you know what it means to me. The answer is yes.

Cheirman Reaves. I think the time has come when we must close the
discussion. I think we should have some regard for the staying qualities of
Professor Lagswell, which I think are very great,

Professor, Nosre. I think we should be allowed to have & few more
words on that last question.

- Chairman Rerves. Do you want to add s few words to that, Professor
Lasswell?

Professor Lasswerrn. Only if Professor Colegrove cares to make more
specific what he has in mind.

Chairman Remves. T am not sure we have the time for that. It ia now
half past ten; and I am rather inclined to say that I feel we are under great
obligations to the spoakers for their contributions here tonight. Certainly
they have directed our thought into lines that kave not been worn into deep
grooves at esrlier conferences of teachers of internationsl law and related
subjects. It is extremely interesting to me that this subject of propaganda
should have gotten into a conference of this sort. And I think the reactions
here tonight produced by Professor Lasswell’s talk are themselves very en-
hightening; and I think we can say that we have profited by this discussion.
It might perhaps be carried on 2t ancther time, particularly when Professor
Colegrove has simplified his question and will permit a simplified answer
other than a single yes or no. But I do not think we have time for that
tonight. Unless there is objection, we will adjourn untii tomorrow morning,
when we will take up the subject of “International Law in the Curricula in
Bmall Colleges.”

(Whereupon, at 10:35 o'clock p.m., the conference adjourned until
10:00 o’clock a.m. of the following morning.)
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Presiding: Jesse B. Reeves, Prafessor of American Institutions, Uni:
stty of Michigan, Director of the Conference.

Chairman Rerves. The meeiing will please come to order.

Glancing back in memory at the results of our previous conference
recall that we have had discussions of college teaching, law school teachi
graduate teaching, and so on. I am very glad indeed that the progr
comimittee made a place in the program for and devoted an entire session 1
subject in which I think all of us as teachers must be very much interes
whether we happen to be teaching in a Iarge or a small college or whethe
not we happen to he teaching professionally in a law school. This grow
interest in and attention to international law in the smaller colleges in
country must excite our interest and arouse our imagination. TFor, after
we must remember that international law was taught in small colleges in |
conntry hefors it was taught ih univetsities or in law schoaols, The law
nations was taught in the College of William and Mary before the Decls
tion of Independence. And when international law was introduceed into
curriculum of Yale, Yale was a small college and not a great university.
found its place also during the first third of the nineteenth century in a m
ber of American colleges. It was useally taught by the president of the
lege to o class of geniors, a course in international law integrated more
lesg with = ¢ourse of ethics, flanked by a cowrse in philosophy. And I
inelined to think that is a good place for international law. The support
the one hand of philosophy end on the other hand of ethies to my mind ms
a very glorious academic trinity. And I am inclined to think that each
needs the other two.

In these days the president of the college, ordinarily being out enlars
the endowment fund, has very little time for this type of instruction.
there are some colleges that keep the older faith although open to the ne
trutha.

This morning, aceording to the program, we ere to have a series of §
papers on the “Curricula in Small Colleges.” 1 have great pleasure in in
ducing one who has taught international law for a number of years be
being ealled to the presidency of her college and who, I am glad to say, is
so overburdened with cxecutive and administrative duties that it was ne
sary for her to forsake the teaching of international law. It gives me g
pleasure at this time to introduce President Bessie C. Randolph, of Hol
College.
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SOME GENERAL ASPECTS OF INTERNATIONAL
CURRICULA IN SMALL COLLEGES

By Brasig C. RawnoLrn
President, Holling College

In all honesty I must say that I am not now teaching international rela-
tions but I am doing a good deal of damage in another portion of the field.
We Lave on our program, Lhis morning four papers, Dr. Reeves, and this
little talk that I shall proceed to give ig, frankly, an introduction to the other
more important papers thal are to follow. It iy a briel diseussion of some
- general aspects of internationsl curricula in small colleges and will introduce
s more detailed discussion by my threc colleagues.
You will note in the program this morning that the field of curricula in
small colleges is not divided up by international boundary lines. So if the
four of us rum into each other, you will see the reason.

THE CHANGED OUTLOOK SINCE APRIL, 1933

Since we last met in this very room five years ago this week the United
States has become a very different place in which to teach international law
and relations. This is true for several reasons which perplex and distress us.

One ig the oeeurrence of soveral major internationol sggressions which
have occurred in spite of all the international understanding and machinery
of inkernational sdjustment and prevention which we huped we had set up
since 1918. A second reasorn is the notorious fact that democratic govern-
ment itself, which we certuinty had considercd as seeepled throughout the
world, in principle at least, is now being shaken and its very ideology ques-
tioned. Moreover, we can nol cscape the glaring fact that there is a direct,
organic, flesh and -hlood connection between the internal structure and
political ideals of o nation and its whole sttitude toward international law
a3 8 binding system, and 4owards interngtional obligation—based as it st
always be on the good [aith znd integrity of contracting nations. Since
1933 those of us who have had to deal constantly and anxiously with the
praposed content and administration of courses in international affairs have
come to think less about the principles and procedures of international law
and relations and more and more of the attitudes, censes and basie roots of
these relations—roots in humen nature, and in the nature of the state; less
of ihe detailed nature of those relations and more of the ways whereby in
our own demaocratic republic and in others those relations may be preserved
within and without from disastrous atteek. This means that while techmeal
professional schools zemain invaluable a3 ever in their field, the liberal arts
college (whether part of a university, or of a polytechnic college, or inde-
pendent) must earry more vigorously than ever the responsibility of inspiring
our citizens in the philesophy and idealism of international life as well as
training them in its techniques. I think you know that a great many of the
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little colleges of the country are neither independent nor parts of true
universities; they are parts of polytechnic colleges—that is, a college. con-
gisting of a central college with one or two small schools of law or something
alse attached; but still they are not universities. For it may well be that,
if we arc not vigilant in supplying a right ideology, the training in technique
will do s [ittle good.

Unless the colleges do thiy work there are.plenty of organizations end
sgencies quite ready to assume the task: some of them are already doing so
inswilt and sometimes in irresponsible, dangersus fashion.  The movie, the
radio, the press are doing a vast amount of international education which
even if innocent is bound to be haphazard and inconclusive. Since the
smaller colleges, say, those under 600 students, must eontinue to carry a
very large proportion of the American undergraduate student body, training
in international thinking and leadership muat be eentered in those colleges:
we have to remember too the thousands of students registered in junior col-
leges, and in teachers colleges and other technical or semi-technical colleges
where the line hetween professional and liberel arts courses is somctimes
pretty dim. Tor a long time to come the country will have to depend on the
smaller, liberal arts colleges to maintain and advance the standards of citizen-
ship. By this we mean not only the duties of individuals to their own home
government but the citizenship of our particular country in a world of na-
tions, where the ultimate welfare of each must ultimately depend on an
attitude of toleration, coéperation and mutual support in our relations with
other powers on aur planet.

ENROLLMENT IN LIBERAL ARTS COLLEGES

By far the greater number of so-callad “private colleges™ as distinet
fram so-called public or tax supported colleges (I refuse to give the lntter
group & monopely of the adjective public) are liberal arts institutions.
T might say here that private colleges are creaturcs of the State. Thoey
are chartered by the State and presumably are set up for a certain purpose
which the State could not supply itself. So all of these colleges are public
in that sense: hence any statements congerning these colleges apply auto-
matically to a very large percentage of liberal arts colleges and those of
smaller size.

At the snnual meeting of the Associetion of Americun Colleges in
January figures were presented which showed a decided decline in the enroll-
ment of libersl arts college, i.¢., a slowing down of incrensc in all liberal arts
units. A few years ago libaral arts enrollment in the United States was far
higher than at present—about ninety per cent of all college population, and
a high percentage of the enrollment was in small collages. In the last ten
years (1925-26 to 1935-36) freshman enrollment has fallen behind compared
with that of other schools, especially sehools of commerce, 2 result due in
large measure ta the depression,
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The small liberal arts colleges have suffered considerably in finances and-
in student enrollment since 1929. Because the larger colleges, especially
those state supported, can operata on lower fees, their overhead per-eapita
being lower, there bas becn and-is a marked tendeney for students to fock
to larger institutions.! Generally speaking, it is necessary for tha small
endowed college 1o Justify itsclf by mzintaining an intensive, distinctive type
of work and intellectual environment. Smaller colleges should do their full
share of educational experimentation.

Within this smaller Liberal arts enrollment the social subjects have
made chormous gaing, mech of this gain being, I grieve to say, at the cxpense
of the humanities—languages, literature, philosophy and relimion. Many
students in this larger envollment are devoting themselves to one extent or
another to international courses.

Clearly then it is nof enough for us as educators and teachers to multiply,
broaden and enrich international courses as such in small liberal arts eolleges,
whelher inside the department, of political geience ornot.  In other eourges—
languages, literature, science and mathematics, and the fine arts—the teach-
ing of the international mind and attitude should go on.  In many a smaller
college too thers are professional courses which, strictly speaking, belong in
apecial schools—1library science, teaching, journalism, ete.

QURRICULUM TRENDS sIvcm 1933

1. Function of the liberal arts college is more clearly realized and defined
than ever before, At {our educational conferences since 1936 T bhave heard
about six leading educators lay¥ down and define the articles of faith in the
liberal arts college, especially the smeller ingtitutions.  Tn these pronounce-
ments liberal arts courses were carcfully distinguished from the voeational
or professional, and correlation and everlapping were kept separate also, that
is, these descriptions, these platforms of faith for the simon pure liberal arts
colleges.

2. Curriculum buidding in the international fickd is of capitel importance
and is 8o reengnized hy every earnest, progressive college today. Por years
the curricula of higher ingtitutions were made by the faculty, subject matter
specialists teaching and researching with apostolic zeal in their respective
fields, educated men and women but not educators. To this system of curricu-
Ium making by faculties alone without mueh guidance from college officers,
we owe g large part of the curricular sins, neglizencies and ignorances of

t Then too the decreased enrollment in public elementary schools through the eighth
grade must be watched,  In the above decade this enzollment fell off about une million boys
and pirls, the most serious logs being in the first five grades. Even the Catholie achools fecl
the difference. This decrease is due to the exclusion of immigrants and to a declining hirth
rate. In a year or 80 this will affcet high sehaol entollment and Iuter that of tha collages,
after about 1942, (For those and other statistics used in the paper, see Raymond Walter’s
“Statistics of Registration in American Colleges and Universities,”” Schools and Soeiety,
December 18, 1937.)
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which we are notoriously guilty. Today eurriculs are more generally made
or strongly guided by educators us such or by outside experts. In order to
be an educator or curticulum architect now one must he a social scientist,
able to discover if he can what real problems in the modern world must be
met and solved by education.

3, Integration and inferrelation of broad fields of international subject
matter—political peience, history, economics, psyehology, ete.——are recog-
nizcd and enforced’in curricular offcrings - and administration. Most good
colleges have now very little patience with the old, traditional system of
sovereign or antonomous departments each sufficient unto itself and ready
to wave the bloody shirt at ali the other departments. (T once saw a depart-
ment establish a pacifie blockade against another department and you will
be scandalized to learn that this blockade was promptly recognized by third
powers—other departments unlucky enough to be housed on the same floor
of the building!) Tributery courses—not service or sal courses—to a prin-
cipal course in international relations are more clearly defined and adjusted
than ever bhefore. Tt is bad enough as it is, but there has been a very gresat
improvement,

In ench of the featurcs just mentioned the small college possesses and is
using a very great advantage. The¥ have in many, probebly a majority of
cases, a clear vislon of their function in a demoeratic world and have heen
busy with merciless seli-castigation-—and' reforms. Their curricula are
guided by real leaders who are sorial scientists, earnest thinkers on inter-
national problems determined to make of their campises grounds of future
international citizenship. Thirdly, they are integraling, to a degree diffeult
to sttain in larger institutions, those courses they do offer into a convincing
whale. Any student in his personal curriculum ean fit tagether into a rich
and satisfying program all the international courses or parts of courses on
the campus. Every extra-curricular event, lectures, round tables, inter-
national relations clubs, forums, field trips, etc., can—because of the daily
common expericnce of {aculty and students—be woven together into a
seamless garment of knowledge.

I need not point put to you that these three inportant advantages ab
least, the small college ha& to offer in the daily curricula of international
affairs if it lives up bo ita high privileges. The formal curriculum in elass-
room, library and Jaborstory is less ambitious in actual offerings than meny
larger institutions but the infermal eurriculum can be strong and good. In
Buch colleges in spite of limited resources many an excellent job is being done
today in the formation of international attitudes—the application of nobler
human attributes to international obligation—without which the supremest
knowledge of international fucts and prineiples may go for naught.

Chairman Rezves. With your permission we will defer discussion
until the conelusion of the final paper.
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One wonders what is meant by the phrase “small college” when one
knows the academic position of the next speaker. Its most distinguished
alumnus many years ago said- “it is a small college but there are those who
lgve it,”” which might seem to imply that the lovers confine themselves to the
smaller colleges. DBut the tradition of Dartmouth College, I suppose, is that
of a small college or—Ilet us eliminate the word “small” and say, the tradi-
tion of a college. The small and large, like everything else these days,
especlally under the influence of symbols, is relative.

Without pursuing that line further for fear we might resume the dis-
cussion of the seeond paper of the last meeting, I now have great pleasure in
calling upon Professor Harold Tobin, Dartmouth College—a hundred years
ago a small college but cven thor great, now both large and great. There
are now those who love it; but teday a college anything but small, and
certainly with a body of alumni who love it just &s warly as Daniel Webster
did more than a century ago.

Professor Hanowp J. Toprw. 1 was very much relicved to have this
preface given for me, as I felt a little bit like a boy of fourteen who is still
wearing short pants.

You can see from the headicg which [ have given to this part of the
discussior, “Teaching of international law in New England private colleges,”
1L have gotten around this limitation of size which was put on me,

The statement is quite correct that, in spite of the {act Dartmouth has
2,300 students it is still in the college category inasmuch as there is prag-
tically no graduate work. I have therefore classed it with other colleges
which differ essentially only in size, not in the extent of the courses that they
can give; and ctherwise resembling it very closely. On that basis I shall
review the situation so far 8 international relations are concerned.

THE TEACHING OF INTERNATIONAL LAW IN NEW ENGLAND
PRIVATE COLLEGES

By Hagowp J. ToBin )

Professor of Political Science, Darimouth College

The discussion which follows is based on Jata collceted from a group of
privately endowed New ‘England collepes which almost completely lack
graduate deparéments.  This groiip is located in a region where commercial
relations with foreign states have always been a reality to deal with, and
where questions involving a national fronticr have periodically ealled for
solution. Consciousness of international law as a living science has not
surprisingly therefore been reflleeted in the curricula of these institutions,
even though in many cases their student bodies are small. In each case it
numbers less than 1,000, except for Dartmouth, which has 2,300 undergradu-
ates. All of the institutions emphasize tke broad gencral training commonly
called a liberal aris education. None is located in a large city where impor-
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tant public library facilities or gradusate schools are located. All send a fair
percentage of their students to higher institutions after gradustion.

International law in thuse institutions is not on probation, but stands
largely on its own feet, either as a separate course, as n distinef part of or an
essential base for the broader topic of international relations, or actually
replacing it as being more effective. Bowdoin gives a year's course called
International Law, which is & very thorough case book course. In other
institutions the emphasis on exclusively one year courses may mean combin-
ing international law with relations; such cne year courses are given at
Ambherst, Williams end Wesleyan. The Amherst course does not divide the
subjeet mugter, but uses each to supplement the other, Williams devotes
about four weeks exnhisively to international lzw, while Wesleyan, which
gives the course only in alternate years, uses international law ag introdue-
tory material for relations, considering a knowledge of the rules essential
before the game can be intelligently followed.

Prerequisites are commonly limited to a year's work in history or govern-
ment, usually contemporary, though Bowdoin will accept ancient history a3
a substitute. Though restriction to upperclass registration is not universal,
sophomore registrations are usually not comman even where permitted.

International law or relationsis fitted into a political science major or
one which includes related courses from the fields of economics, sociclogy or
history. Williams cornhines its course with Furopean History, Government
and Business (a study of economic planning here and abroad), and the Pay-
chology and Philosophy of the State. Wesleyan by alternating its one-year
Inlcinational Relations course with that in Constitutional Law, permits s
combination of the two which covers a mueh hroader field than their titles
indicate, Hohors work, though generally given, is not necessarily confined
to international law alone, sometimes combining thesis work, for example,
wilh interpational relations, Williams, however, permits assignment of
extensive research on legal prohlems alone.

A combination of text book and case book is favored, whether the course
deals with law alone or in combination with relations. There is a wide
diversity in both. Wilson’s class cases are used at Williams to be written up
28 documented briefs. Iudson's shorter seleetion iz useful. Briggs' book
is welcomed as a combination of case material and discussion of topics not
adequately covered by cases,

Dartmouth’s larger size, 2,300 students compared with the less than 1,000
of each of the others, perhaps warrants the speeial treatment which T now
propose ta give it. Its library, approaching 500,000 volumes, has its full
share of international law material. Yet it has neither graduate faculty nor
courses. Iis one-semester course in International Law attracts a registration
annually of approximately 25 students, all upperelassmen except by speeial
permission sometimes accorded to sophomores. The basic prerequisite is a
one-year coursein Modern Social Institutions, required of all freshunen. Most
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of those who elect the course, however, grestudents majoring eitherin political
seicnee or in the so-called topical major of international relations.  For either
of these majors, basic courses in economics, political science and sociology, in
addition to the course in soecial institutions, are required. Non-majors in
these departments must take a second year course called Contemporary
Ameriean Institutions. Next ycar's international law rclass will be the first
test of the adequacy of this preparation, as the plan is only in its second year
of aperation. If it works it will greatly diminish the amaunt of historiral
review heretofore deemed necessary in the international law course. The
tremendous area covered by these basic courses probably will not produce a
thorough historical grounding in any one period however.

The political scicnce major s similar Lo such majors elsewhere. The
courses from which a choice can be made for the international relations
topical major might, however, be of interest. They are culled from the four
leading social science departments. The economics courses include Inter-
national Trade, Money and Foreign Exchange, Economic History, Sogial
Aspects of War, Economic Reform, Economic Geography, and International
Economic Problems. In history the major student may choose from courses
ot China and Japan, European Diplomacy, Europe from 1500 to 1815, the
World War, and Rurope since 1920.  Besides International Law the political
seience courses include Eurepean Governments, International Organization,
and American Foreign LRelations. In scciology there are the courses in
National Patterns of Culture, Chinese Culture, Modern China, and Con-
flicts in Medern Civilization. During senior year major students are re-
quired in addition to take a broad, general course called Causes of War,
which purports to pull together the elements of the courses mentioned
above.

The content of the one-semester International Law course itself offers
nothing notably differcnt from that of the other colleges considered. Until the
institution of the survey course requirement mentioned above it was con-
gidered necessary to devote at least two weeks to a survey of the Western
state system, to even out at least partially the inequalitics in the preparatory
work in history of the students. Preliminary map quizzes also were neces-
sary to test their knowledge of geography, often very scanty. In addition to
the usual case and text book work each student i3 assigned a topie of current
newspaper interest, such as current aspects of negutrality, blockade, and
recognition of insurgeney and belligerency, on which he must prepare a state-
ment of heretofore accepted law and its applicability in the present case.
These statements are given orally, by the question and answer method, the
student being allowed ten minutes to develop his point.

This feature seema to have met with the general approval of the stu-
dents, to judge from the anonymous questionnaires called for at the end of the
course. A few protested that it was painful to listen to the extraction of
information by the instructor when there was little to extract. Most con-
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gidered it & happy sltcrnative to more writken work, and fell that it made
more vivid hath the events investigated and the law based on them. Bomae
felt that it improved their power to judge the significance of current cvoents.

This student survey brought out other items of interest. Text bock
work wes almost univemsally disliked, explanations by the instructor (tem-
pered to their existing knowledge) being preferred. Cases were better liked,
especially if their historical background was giver when they were assigned.
Assignments of parts of treaty texts included in some case books was & con-
stant esuse of grief; it seems to serve its purpose only when used as an ad-
junct to research on & specific treaty problem. There is soms complaint
that the course is too short for even the usual survey of existing law, though
it 18 not established that s much stronger objection might not be raised in
the other direction-if the course were lengthened to a year.

Student reasons for taking the course are not always reassuring or flat-
tering, when given under gover of anonymity. Many felé the need of the
law to supplement their work in the Diplomatic History of Europe or the
United States, or in the eourse in International Organization or Comparative
Government. Some take it frankly as part of the requirement for their
major. The most, damning negative reason was the following: “T did not
approve of the professors of the other two optional courses, while Prof.
Tobin was of (sic) unknown quantity so far as T was econcerned”. A few
idealists look on it as an insttument to help bring about & better world organ-
ization or at least international coperation. Some careerists want it s o
step toward the foreign serviee. Of lask year's gronp of 23 admitted to the
forcign service, three were recent Dartmouth graduates, and this fact has
stimulated undergraduate interest. Occasionally a prospective lawyer will
take it, feeling that it is an interesting luxury course which he eannot afford
in law school.

The views of the instrueiors do not eorrespond to those of the students.
The latter seldom appear to discover its value as an intellectual discipline.
Yet this diseipline serms an increasingly irnportan fnctor with the progres-
sive disappearance of the classical languages and with the abhotrence felt by
the average student of political soience or history for mathematies, the exaot
sciences in general, or for any abstract ideas. Acecuracy and sharpness of
impression, the development of logical argument, clarity of oral or written
expression, facility in the discovery and use of research material, are all de-
veloped by a properly planned course. 1t is this development of the tools
which are useful in any field which has encouraged some institutions to use
international law 23 a base on which to build their work in international
relations.

What would be an idcel course in internntionsl law in such institutions
ag those discussed? The first essential would be students of adequate in-
telligence and hackground. The problem of the former is handled partly by
entrance requirements. Ordinarily these institutions have more applica-
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tions than ean be aceepted, and this permits some elimination of the unfit,
though far from being complete. A solid background of European history
and government and of American diplomatic history is indispensable for hoth
students and instructors, and in the case of the former is much too rare.
Caose materizl should be simple, with the setting of the case in an accom-
panying note or explained by the instructor, who must constantly supple-
ment the book with explanations of recent developments. It is difficult to
plan the ideal text book. If brief encugh for a simple one-semester course it
is difficult for such books to present an acourabe picture of the law. If
they are complete enough to traverse adequately the limits of the lnw they
are apt to leave & confused picture in the undergraduate mind. They can
cover, more adequately than a case book, the philesophy of the law, but the
short ¢aurse has little room for its proper treatment. With a system of edi-
tor's notes such as those used in Briggs' Luw of Nations the gaps left in casc
law can bo filled withont nse of a text.

The ideal course should be useful as an instrumcnt to sharpen men's
understanding of world afairs, the outlines of which should be obtained else-
where.  For colleges faced witk the need of giving a picture of our modern
ctvilization in its proper background within a space of four years, therefore,
there scem to be objecetions to devoting more than ore semester to inter-
naticnal lew. Some institutions which organize their courses in one-year
units omit international lnw {rom their titles in consequenee, uniting the sub-
ject matter with relations instead.

Rescareh {acilitics sufficient to permit tenching proper research methods
need not be very extensive in the usual simple course, and the factlities of the
institutions covered are quite sdeguate. For advanced work even on the
small scale used in honors wotk, the ideal library would approach that of the
great graduate schools. The equivalent of Martens’ pre-war treaty series,
plus the League of Nations Trealy Series, plus Miller's United States series
would cover that field. Where cémplete series such as Martens or the
League series are lacking, collections such as Hertslet’s, MacMurray’s, Mal-
loy’s and ITudson’s are in most cases adequate. Maore's Tnlernational Arbi-
trations and the Permanent Court of International Justice decisions and
opinions should be available, as well as the Carnegle Classics and the U. 8.
Foreign Kelations. A pood historical and periodical library is indizpensable.
The [ew advanced students in an undergraduate institution can always secure
the ¢ooperation of their own library, however, to borrow what it dees not own.

What isideal training according to the college standard may not be from
thie point of view of the graduate school. There, complaint is sometimes reg-
istered that undergraduate teaching has heen too dogmatie, leaving the
student with a lack of clasticity of thought which bandicaps him in the
graduate school. Criticism has even heen voiced against any undergradu-
ote eourse at all, based on a belief that the time might better be spent on
preparatory work in history, or even more basically on learning how to read



THIRD SESSION 77

carefully, write intelligibly and think clearly. There is no ready answer here.
Tt geems to be a general belief in each grade of educationsl institution that the
one below our own in grade should confine its efforts to laying the ground-
wark for us to build on.  Tf it were possible to give severnl courses, that is,
one for those going to law school, one for those planning to teach, onc for
those who want the eourse as part of & liberal education, and enc for those
who want to avoid cram schoals for the foreign service, we could lay a better
groundwork; that is to say, if we could at the same time eliminate from
college the student who wants merely to get through, and who elogs up such
ecurses as are given. What the undergradunte course can do as preparation
for the graduate student in any ficld, however, is to teach him legieal think-
ing, how to use research material, and how to express the results of his work
orally or on paper. MHe can learn fo respect international law as a body of
law, and as a guide for the behavior of states.  He ean lenrn the evolutionary
process of its development, and the significance of enforcement of law in g,
legal system. For these services to the student neitker the graduate schonl
nor the world &t large would refuse tothe undergraduate institution its hearty
thanks,

Chairmen Rerves. Following this admireble survey of the tenching of
international law in the New England colleges we now turn to the Middle
West. And I have the pleasure of calling on Professor Ivan M. Blone, of
Beloit College, Beloit, Wisconsin.

GURRICULA IN SMALL COLLEGES

Br Ivaxn M. Stovp
Chairman, Department of Government, Beloil College

Mr. Chairman, if I may be permitted fo do so, T want to deviate some-
what in the discussion of this topic from the suggestion offered to me by
Professor Eagleton some weeks aga.  When I received his letter asking me to
take part in the discussion of this topic of curriculs in small colleges, I asked
myself two questions: First, what are the curricula problems; second, how
shall I be able to uncover and examiue them? I proceeded by two methods:
first, by an examination of college catalogs, and second, by a series of letters
to members of college facultics teaching in international relations. In this
cursory and no doubt superficial survey are the offerings of 26 of what [
consider representative liberal arts colleges, practically all of them in the
Middle West.

T want to explain that there is no mystic reason or magic formula for the
number 26. When I decided to stop I found I had contacted in one way or
another 26 colleges. There might az well have been fifteen, thirty, or fifty.

1 think all of us appreciate that in relying upon catalog statements we
find they may he somewhat misleading becnuse most attnehés of liberal ;rl:i

o Ub oo,
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colleges know that catalog statements are sofnetimes employed for what we
may call advertising purposes. If 1 were to judge by the number of ranlies
to the letters I sent out, there are no curricula problems in several of the
liberal arts colleges, because about one half of the letters were unanswered.
But that was no doubt to be expected because this was an attempted sur-
vey, and the thing I sent out was a modified questionnaire, which speaks
for itself.

Obviously, the limitation of faculty personnel, library facilities and
material resources all condition the curriculs in small eolleges as compared
with the larger universities. That is not alwdys the case, however, I cen
refer you 1o one catalog of & small liberal arte college in which one professor
in the social sciences is listed for nine separate coutrses and another professor
in the same college who is listed for ten!

As 1 have said, the survey was conficed almost entirely to the Middle
West, principally to colleges in Town, Illinois, Minnesota, and Wisconsin. T
included two from Maine, one from Oregon and one from Florida, mostly for
comparative purposes. [ don’t know that I should burden you hy reading
the list of colleges, but I will say there are four from Illineis, four from Wis-
consin, two from Ohio, and others from Kansas, others from Indiana, and so
on, Idonotdefend my selection of colleges. The zelection was made on no
formal basis. T was merely trying to include certain eolleges representative
of their sections; that is, representative of the Middle West section primarily.
The results of this rather hurried and eursory survey are as follows:

Of the 26 institutions studied, 22 of which are in the Middle West, I
may say that practically all of them are in the small college class, Only two
of them are over one thousand, most of them are in the 600, 600 and 700
class, while a few are helow the 500 enrollment class. Of these 26 colleges,
twelve glve courses in international law as such.  Six of these colleges offer
two-semester courses in international law while six offer a one-semester
course. Two of the colleges give a course which is cntitled “International
Law and Relations.” The most popular course of all is that of international
relations,—sometimes ealled " World Polities.”” Fourteen of the 26 colleges
give courses of this nature.

So, including these three—international law, international law and re-
lations, and international relations as such—21 of the 26 colleges pive courses
in these fields.

Five of the institutiors studied offer no courses at all in this field, al-
though two of the five give courses in “American Diplomaecy and Forcign
Relations,” which, naturelly, includes related subject matter.

That leads me to say that in the colleges studied, eleven of the 26 insti-
tutions give courses in the particular field of American Diplomacy, American
Foreizn Relations, or American Foreign Policy. These courses are not al-
ways given in the political acience or government department. Most of the
cotleges atudied give some international work in the history department.
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One college gives all of its international relations work in the history depart-
ment. Angther gives it in the economies department.

Following the courses mentioned, the course in Latin-American Rela-
tionships or Relationships between Latin-America and the United States is
the most popular course. Four of the 28 institutions offer courses in this
field.

Then there follows a long list of miscellaneous courses. I don’t know
whether I should bore you with reading them or not. Perhapa I should
read you afew to give you an idea of the spread of the international relations
field covered by these colleges. They are as follows: Nationalism and
Imperialism; The ¥ar Eest; The Near East; Problems of World Organiza-
tion; Mediterranean Problems; Contemporary International Political
Problems; Current World Problems; Contemporary History and Interna-
tional Relations; History of American World Relations; Culture and Current
Problems of the Orient; Political Relationships of the Orient and the Ocei-
dent; Liberalism, Socialism and Modern Dictatorships; Regional Geography;
International Politics and Government; Survey of World Politics in the
Twentieth Century; The Eeonomic Factor in International Relations; The
World Since the Great War; Government and International Relutions,
International Feonomic Relations; Buropean Bfate Systems; The British
and Latin Empires and their Disintegration; Modern Russin; Modern
Germany, and so on.

A number of the colleges find room in their curricula for only one course
in the international law and relations field. One college makes a definite
aliempt to synthesize the best elements of all courses which might deul with
international relations to pive the students a bird’s-eye view of the field.
And the college contends that even if this treatment is superficial, it is better
than to attemnpt to cover more thoroughly any one phase of the field.

All of the colleges studied offer helpful supplementary courses in history,
such ag The Modern World or Modera European History, courses in govern-
ment, such as Comparative European Governments; courses in econoiics,
such as International Economic Relations or Policies; Lahor Problems,
Money and Banking, and Public Finance.

With respect to the teaching personnel, some of the collepes studied
bave only one teacher giving the work in the international field; scveral of
them have two, and a few of them have three. There is only one of thase
studied which has more than three, and that is Carleton.

I want to pause for just & moment to explain briefly what Carteton does,
because this institution offers courses far more extensive than other colleges
in that area. The resson, as you may all know, was the substantial gift last
year by the late Frank Billings Kellogg, establishing a Dcpartment of In-
ternational Relations. It is the only college in the area that maintains a
separate Department of International Relations. I might read from the
statement of purjiose of this special department, it being in part as follows:
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“, . . to give opportunity to students to familinrize themselves with the
formative forces and tendencies in world polities today . . . by the study
of organizations which may serve to {further the development of an ordered
and stable world; by the eritical examination of those formative ideas which
determine political and soecial movements in the . . . world.”

These courses are especially intended to study.the causes of wars, the
possible remedies therefor, and to aid in the establishment of a more equita-
ble and stable world order.

The paramount practical aim of this department founded on the Kellogg
Foundation is to further the ideals of the Pact of Paris,

The department at Carleton gives special attention to students who
propose to continue the study of international relations in graduate schools
or in foreign countries. It is also aimed to attract students anticipating
going into the ficldg of diplomacy, the consular scrvice, journalism, and
teaching.

In this Depariment of International Relutions which, I might say
again, is in addition to the Department of History and Political Science,
Carleton offers no loss than cight courscs.  Five additional conrses in the
international relations field are offered in the Department of History and
. Political Science. Such courses as the following are given in the Depart-
ment of International Relations: (1) Survey of World Politics in the Twen-
tieth Century; (2) Liberalism, Socialism, and Medern Dietatorships; (3)
Contemporary Political Problems; (4) Political Relationships of the Orient
and the Occident; {5) The Cultures and Current Problems of the Orient;
(6} Problems of World Organization; (7) Mediterranean Problems; (8) The
Eeonomie Factor in International Relations.

Another thing we find is that, in many if not in most of these colleges, all
of the courses in international law and relations are not given in any one year.
It is common to aliernate the courses year after year; so that in one year per-
haps international law is given and in the next year international relations,
and g0 on.

With respect to prerequisites, international law is usually confined to
students in the junior and senior years, with such prerequisites a3 American
Government, European History, World Politics, International Relations, six
hours of college history, or by permission of the instructor.

If one registers for the course in international relations, the require-
ments are not quite so stringent. One institution, in fact, gives a freshman
course in international relations. It is the only one 1 know of which does
that.

1 think I see in these colleges a certain tendency to emphasize the current
and the contemporary with = glight trend away from the more purely histori-
cal treatment. There is a decided trend away from the old major, or major
and minor, arrangement. Instead, a number of colleges are now developing
or have developed a field of concentration—colleges like Grinneil, Knox,
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Lawrcnce, Beloit, Monmouth, Weshburn, Wabash and Kenyon, to mention
some. This field of concentration may be only a different way of deing much
the sams thing that has been done under the old major or major and minor
arrangement.

The field of cancentration in most calleges operntes something like this:
Approximately twenty to twenty-four hours in the field of government. This
may be in international relations or it may be in some other phase of govern-
ment. Then approximately twelve to cighteen bours of supplementary
courses closely related to the field of major interest; and these courses are
especially to be chusen from history and economics. The field of coneen-
fration is chosen normally at the end of the sophomore, or 2t the beginning
of the junior year. In moest ecases the student’s course is climaxed by a
comprehensive examination, which may be either oral or written, or both,

A number of institutions couple the field of concentration arrangement
with honors work. Schools like Lawrence, Reed and Beloit are doing this,
Some of the others include a special curriculum of honers or work in the
honors field, the idea being, of course, to give more discrefion to the student
and more relinnce for guidance upon the department bead, and less reliance
upon hard and fast catalog requirementa.

Onc or two schools are experimenting with seminars. I find, too, that
most of the colleges contacted get valuable aid in maintaining interest in the
international relations curriculum from ihe international relations clubs
sponsored by the Carnegie Endowment. Other colleges bring in outside
speakers for one or two or three weeks or several months, and sometimes
thraw these lectures apen ta tha publie.

That leads me to another point. Two or three collepes are doing work in
adult education and rendering o edmmunity service by bringing in an out-
gide lecturer, lot us sny, and giving the course for credit to the students in the
college and, at the same time, making the lectures publie for those in the
community. '

In conelusion, if T may make two or three remarks, [ think it is rather
abvious from this cursory survey that a few colleges might rather well re-
think their eurricula in the international law and relations feld. I think
we need, as has already been pointed out by the other speakers, a greater
integration of courses in the internsational field and the development of a
Tuere critical atfitude concerning iniernational problems, in erder to help
students resist heing captured by obvicusly sentimental or radical slogans,

I think an opportunity might be given to the better students in inter-
national law and relations to progress more or less independently. T think -
we might give a somewhat greater emphasis to the important supplementary
courses in other departments, especially economics, history, sociclogy,
psychology, philosophy and geography.

1t might be possible for two departments, let us say economics and gov-
ernment or history and government, to give courses carrying credit in the
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two departments. At the same time, we ought to do everything we can to
make it easy for students to cross departmental lines. We might even bave
courses with instructors sitting jointly or concurrently. There could be
correlating seminars in international reletions, made up of faculty members
of various departments, for advanced and particularly for honors students.
Such experiments might well prove stimulating not only for the students
but also for the faculty members involved.

The ides of exchnnge profesgorshins oecurs to me also. And I mean
exchange in this country, becauss it is obvious in the small college ficld that
foreign exchange is pretty mueh out of question.  Again, such a thing might
be helpful both to students and to the tcachers, beeause we all need to sea
new faces and make new contacts, and perbaps occasionally the students
deserve a rest! .

Liberal arts calleges are not dominated by the idea of specialized scholar-
ship to the same extent as the larger universities,  They exist, it seems to me,
not fo give fechnical training but to furnish sufficient background, sound
mental processes, adeguate methods of examination, and substantial pre-
liminary preparation. I t{hink we may remember that not always is the
important thing the number of students interested buk it is the theroughness
of those interested that counts.

May I conelude by quoting from one of the best loved and most highly
respected liberal arts teachers in the Middle West. Thiz gentleman says:

A gourse in international relations, rightly treated, is in my mind
one of the most important problems for a liberal arts college. I agree
entirely with Norman Angell that it is perfoetly useless to fill the heads
of the students with statisticul figurcs and data of diplomatic history if
they do not know the nature of those fundamental currents of opinion
and sentiment {probably ealled ideologies) which determine the present
system of power politics. 4 critical analysis therefore of nationaliam,
race-ism, imperialism, socialism, eommunism, and fascism is absolutely
indispensable for the understanding of the present international situ-
ation. The childishly nalve peace ideology of the last two decades,,
which brought us every year nearer to the catastrophe, was not to &
small extent the result of the memorizing of incoherent data, the over-
statement of jural formalities, and the sentimental admiration of the
League of Nations, Without s solid theory of peace and international
conflict the future citizens will be as much bewildered by the interna-
tional reality as are the present ones.

Concerning the organization of the courses in question in the cur-
riculum of the liberal arts college compared with that of the large uni-
versities, I would say that the colleges cannot compete with the uni-
versities in specialization, but they may give s good a backpround and
ag serious endeavor towards a coherent and adequately synthesized
point of view of international relations. What Professor Schuman
tried to do in his Inlernational Politics is not beyond the scope and pos-
sibilitics of o good eollege in which teachers are not memorizing text~
books but are interpreting Iacks in the spirit of a broader philusophy.
Combining a sound theery with a few really significant facts will make
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the student more internationally minded than hundreds of data about

international trade or colonial history.

Chairman Reeves. We turn now to the Southwest and hear from
Professor Mantell Dgdon, of Texas Technological College.

Irofessor MontELL E. Ogpon., Mr, Chairman, ladies and gentlemen:
Although T was prepared to give this paper last night I am glad T did not give
it under the conditions. This moming T spent some fime in the very select
library of the Brookings Insiitution revising the paper and trying to put it
into language whick wa could understand.

Although I come from an institution called a technological college, the
institution is not primarily a technological school, because it has a liberal
arig divigion of more than a thousand students. It is not exnetly a small in-
stitution, either, bocause we heve registered this year more than 3,400
students.

Please parden a slight subjective approach to this subject because I am
primarily interested in internations) law. I developed a Jove for interna-
tional law as un undergraduate student in 1924 when I took my first course in
the subject with Professor Garner.

If anyene skould wonder why we teacl international law and related
subjects in & so-called technological eollege, it might be casier for him to
understand if he would consider the subject matter as social engineering.

PURPOSE AND METHOD OF TEACHING INTERNATIONAL LAW
IN THE SMALLER COLLEGE

By Monrews E. Oupon
Professor of Government, Texas Technplogical College

1o the present and probable future conditions, namely, the aptitude
of the student, the library facilities, and the need, justify our tezching inter-
national law and related subjects in colleges and nniversities other than the
large ingfitutions?  If so, what should he our objeetive? By what technigue
may we seek to aitain that objective? And what results may we bope to
achieve?

There is observable in the first place a rather deep intercst among under-
gradyate students in intemational relations, and there iz a belief that the
problems of foreign affairs necessitate eatnest study. Not all stizdents are
conivinced that they themselves should do that studying, but it is significant
that they are interested and do express an appreciation of the importanee of
Hie gubject.  Secondly, students of today are becoming increasingly socially-
inded. Thirdly, ab least in the school in which I teach, I feel it is safe to
say that well over half of the students of international law continue their
studies either in a recognized gradnate schoal or law school. I o sense the
undergraduate college bears the same relationship to the large university
which the minor league bears to the majorleague in baseball, The raw mate-
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rialin law school or graduste school comesin a large part from the inland un-
dergradunte college. Qur ohjective must take these facts into consideration.

Definitely one objective is to prepare the student for advaneed work.
In the wards of the head of my Department of Government another ons of
our objectives in teaching international law and international relations fis to
encourage the development of a sound and intelligent public opinior which is
believed Lo be essentinl to demovratic government.” T might add here that
I adhere to the view of Professor John Dewey that a clear public opinion
necessitutes g statement of the problems in a language which the public may
understand.

As carly us their first year course in American government college stu-
dents may be familiarized with the fact that the welfare of one section of
this country is depondent upon events and conditions in other eountries.
In addition to American government it is helieved that potential students of
international law and related subjects will need from six to twelve semester
hours of additional orientation work in their second or third year of college.
This is of great importance, perhaps no less important than the study of in-
ternational law or the related subjects,

The stndent needs to learn, before he undertakes to study international
law, as much as possible about the social problems of man and the agencies
which have heen devised for their solution.

The method by which we attempt to meet this need is by offering =
three-seinester-hour course in 1he introduetion to political science, open to
sophomores who have had American government. Here they learn that man
is & sacial being, 2 member of a community who must find solution to certain
inajor problems through political crganization. Law is onc of the instru-
ments for regulating social relations. Its functions change with the needs
and eupuvities of man. Both the law and the political organizations of man
may vary aceording to the type of civilization, the amount of social inter-
course, the nature and complexity of the ecouomic problems, the degree of
industrialization, the natural hazards and resources, the political capacity
of the people, or the gravity of foreign relations.

The same basie problems confront groups nationally and internationally.
These arise, for example, out of geography, race and populstion, psychology,
religion, culture, historical background, economics and governmental organi-
zation. Codperation in the international sphere, even at the seerifice of
some individualism, may be as necessary in order to enjoy security, as i
the loenl sphere.  Inlernationgl codperation, like codperation among indi-
viduals, may be less costly than insistence npon one’s own liberty regardless
of the common welfare.  The rather iconoclastic sophomore student demon-
strates & capacity for realistic approach to 2 subject. e demonstrates a
capacity for tearing down the fietion that the state's prineipal ehuracteristic
is a supreme, uncontrollable, indivisible, unlimited authority termed
“sovereigniy.” When given an oppuriunity he can see that jurisdictional

@
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authority—this thing sometimes called “internal soversignty”’—is in the last
resort based on {he acquicscence of the people and is subject to woral, fune-
tional, self-imposed and international imitations., 'I'ry asking a sophomore
class what would bappen if an irresistible force were 1o strike an immovable
mass. Most of them agree with the Archbishop of York that if such a thing
were possible the result would be, in one brief word, “Hell.” Here the
teacher may also observe that neither the rules of logic nor the laws of phys-
ies reeognize the existence of two powers each of which is superior to the
other.

A succeeding course in comparative or European government gives an
opportunity to itlustrate the principles studied in the introduction to political
science and to acquaint the student with the relation between basic factors
on the one hand, such as geography, and political organization on the other
hand.

Introduction to the study of law, which ean hardly be offered before
the third year, is a coursein the elements of jurisprudence which serves to
give the essential introduction to international lew. First of all, it is a
liberal arts and social seience course in the fundamentals of jurisprudence
and not a course in substantive or adjective law. 1t is designed for majors
who are interested in the study of law as an agency of social eonirol and for
pre-law students in the hope that they will do four years of preparatory work
prigr to the entry to law school and will undertake their study in schaals of
the highest grade. It is believed.that such a course discourages the super-
ficial study of law for the purpese of passing the bar and encourages its study
a8 a saciel institution. The aylabus of the course covers the follawing: (1)
definition of legal terms; (2) the nature of law; (3) sourees of law; (4) modes
of iegal growth; (5) courta and the judicial function; (6) the judicial process;
(7) legal eoncepts; {8), divisions of law; (9) current legal problems; and {10)
recent trends in jurisprudenece.

The possible value of a course in jurisprudence prior to the study of
international law may be gathered from the importance of defining the word
law, Is law the comimand of a “sovereign™? Or rather i3 it & set of rules
indicating a direction of action made and enforced by society itself with re-
gurd to the exercise of boék rights and duties? If defined in the laticr sense,
law thus still contains the essence of & rule of conduct—not an unchangeabls
rule—but a rule which has purpose and which gives society the credit of hav-
ing the ability to po forward. Tnternational law is not then an impossibility,
and while its growih may be slow it is sure.

Now we come to the technique of teaching the eourses properly in the
Eeld of internationsl law and related subjects. Comprehensive courses in
each subject within the field need not he offered every year, but may be
“staggered’” with each other very effectively. There is room for the follow-
ing curriculum iz & three or four man department of political scienee: political
geography, 3 semester hours; world politics, 3 semesler bours; American
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forcign relations, 6 semester hours; international law, 6 semester hours.
The value of political gecgraphy lies in the faet that it creates an vnder-
standing of the problems of other peoples. The course may be developed
effectively in accord with the idea that there is 5 community of interests
which may serve as the basis of infernational cotperation. The course can
hardly be limited to a text book, but demands souree materizl on physiesl
and human geography including raw materials, .trade and population,
similar to the bibliography presented last evening by Mr. Staley. The
course provides the basis for the second semester which is a study of world
politics. The latter course is a study of the inechanics of inlernational rela-
tionsin relation to the basic factors. It is primarily a study of the correlation
of geographic factors and political institutions. The unilying and centraliz-
ing forees are studicd for example with ilustrations of the form in which the
forees exhibit themselves. Thus the approach to the question of the unifi-
cation of Germany and Austria may be handled by the teacher scientifically
without arousing prejudice. At the same time the student observes that
the conflicting interests of states are usually not reconciled to the best inter-
est of the people involved by the use of foree. American diplomacy as o
politieal seience subject is better studied topically than historieally. Source
materials include Malloy’a Treaties, Miller's Treadzes, United States Foreggn
Relations and other officinl publications of the Department of State.

In teaching international law there is no place, in my opinion, for the
teacher who bases his course upon a doctrine of isolation, absolute sover-
eignty of states aor a static law. To me international law is an organio law
which cannet, be reformed unless we know what it is. It is in a formative
state and must be allowed to grow. I expressed same of my views on the
rédle of international law before the Institute of Public Affairs held at Dallas
last year under the auspices of the Camegie FEndowment [or International
Peace.! The following paragraphs state the theme of how and why I think
that international law should be tanght in the smaller colleges:

The international community orders itsell from day to day in
necordance with usage and convention, Usage is diffieult to change.
Custemary rules are painfully slow tu evolve—too slow during a periad
of rapid development in other walks of society. I rather think that we
have not paid enough attention to the processes of legal growth in the
field of world affairs. We must study the processes by which interna-
tional customary law has grown and we must learn the technique of
stimulating it—{urthermore, of molding the law to mecet the needy of
the international community. These things we may do by seeking out
the evidences of custoin (and I might add purpose) resulting fromn the
more enlightened practices of forcign offices. We can use such en-
li}%hli,ened acts a8 precedents for building and speeding up the growth of
the law,

Law ¢omes inte existence and should conbinue to exist because it
fulfills a necd. Tt could mot eome into existence without purpose.

! Proceedings, 1937, pp. 15-26.
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When it loses its purpose it may pass inlo desuctude. Our customary
law fails to keep abreast of the times because we forget its purpose, and
presumne to follow it simply beesuse it is law.

As the purpose of society changes and is expressed through the action
of foreign offices, the judges will find that they are no longer bound by
obsolete rules to which- writers have long been paying lip service.
‘When social conditions change, law ceases to be a stabilizing influence
if it still tries to maintain the status qguo. The low must afford redress
for injurics to the reasanable interests of stules.  Until it does so, states
will seek redress by unilateral action instead of through the permanent
agencics created for the adjustment of disputes.

The problem of choosing a text book, a case boak, or both, for under-
graduate students is onc which is still with us. The single factor of finding
the right combiration of teaching implements may as much as anything else
prevent the offering of o course o international law in the smaller college.
One must take the fact into account that the undergraduate may develop an
anathems for a course il he is required lo buy two voluminous books, and
something barely short of real horror may be contracted if he is expected to
learn what is in both volumes.

The course may becorne more valuable and at the same time more at-
tractive if the assignments are given in diversc sources. [ find that the
student may be required to have a briel text which covers the essentials and
gives continuity to the course. Any of the smaller text booky will serve this
purpose. Other standard texts must be placed in the library. Brierly's
Luw of Nations (1936), nnd George Gralton Wilson's Handbook of Interna-~
tional Law (1927} make an effective complement, of text materials. I per-
sonally use Wilson’s Hundbook for the required text book because it is elear,
concise and confined to the discussion of international law. The student
from the beginning feels that, while international law may have its short-
comings, it s after all real law and the United States has helped to develop
it. Where rather exhaustive treatment i3 desired I give eollateral reading
assighments in such standard treatises as Hall, Hyde, Oppenheim and West-
lake. I sometimes give optional readings in Fauchille or Bluntsehli, cither
of which is rather easy for the student who knows only a little French.

All other things being equal I belicve that eases should be selected on
the basis of their eontribution to the growth of the law, and their illustration
of the purpose of the lJaw. I have relied largely upon Dickinson's Cases and
Other Readings on the Law of Nefions. Other necessary collections of cases
for the reserve sheli, each of which is meritorious, are Cobbett, Tvans,
Fenwick, Hudson, and Scott and Jaeger. The Brilish Yearbook of Inter-
natisnel Lawand the American Journal of International Law are also essential.

The above requirements are undoubtedly within the financial limits of
even the smaller colleges.  Other source materials which con be aequired at
moderate cost, if not already possessed, are the publications of the Depart-
ment of State and the Carnegiec Endowment for International Peage, Spe-
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cific examples of rich sources which we have found within our reach and
which make the teaching of internaticnal law more effeplive are the [ollow-
ing: Moore's Digest and I'niernationol Adjudications, Hudsoh’s [nternationel
Legislation, Miller's Treaties and Other International Acts of the United States,
two volumes of MeNair and Lanterpacht, Annual Digest of Public Interna-
tional Law Cases, the Draft Codes and Comments of the Harvard Research
in International Law, and beth the jndgments and advisory opiniens of the
Permanent Court of International Justice.

While the newer ease bhooks approach more and more the neads of the
academic course it is not believed that there iz yet within the covers of a sin-
gle book a sufficiently clear exposition of the purpose which exists within the
law, or the necéssary historical background of farts or statements of the
sequences of events which would justify an attempt to teach international
law with the aid of the case book alone. In the words of Judge Moore,
“Judieial judg;ments, in order to be intelligible and Gf constructive vulue must
be read in the light of the circuinstanecs which gave rise to them.” |

I thus conslude the formel part of my paper, withoub having cvaluated
the regults of this attempt to give the student an introduction to the bases of
international law and related subjects. A pedagogue can hardly be expected
to render an impartial judgment of his own case-“but statistics will bear
out, I think, the statement of one of our graduates, now » student at George-
town University Law Schoul, that the student who takes these courses in
international law and international relations acquires a breadth of horizon
and ambition which cneourages him to eontiruc his studies in the hope that
he may some time play an active part in molding the law, Our students in
international law and related subjects have been for the most part a select
and promising group—they have gone on to other and larger schools. Two
of them have gone to the University of California at Berkeley, one to
Chieago, two to Celorado, one to the University of Genava, four to (George-
town, two to George Washinglon, two to Harvard, one to Michigan, one to
Louisiana Btate University, one to (xford University, two to YVale, and sev-
cral go annually to the University of Texns. Many of them become the
ranking students in the schools to which they go. The ones who feach in
sceondary schools exercise a réle in the elarifieation of piiblic opinion in their
communities. Several hold influential positions in the Government. A fow
who study law seem to revert hack to what might be culled the Hegélian
concept of a lawyer 1 a state of nature. None are among the ranks of the
unemployed—neither are they agitators in the popular sense of the term—
but the large majority of them retain their liberal socisl objectives, a realiza-
tion of the necessity of encouraging the natural processes of growth and
sbove all a cheerful cptimisma. To paraphrase the famous statement of
Tourtoulon, queted by Morris R, Cohen in bis Low ond the Sucial Order,
why starve and throw to the lions all those who do not have an opportunity
to feed at the altars of the gods?
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Chairman Repves. It is a matter of great satisfaction that the papers
this merning closed with an optimistic note. A still further optimistic note
will he presented hy Mr. George A. Finch, who has some announcements to
make, Anncuncements should always be optimistie.

But pending Mr. Fineh's arrival, lot us go forward with the discussion of
these papers.

Professor Crype Eacreron, Mr. Chairman, T should like bo introduce
a motion, I am not going to propose it at this moment for fear of playing
politics, bul I want to pub it before you now so that it will help the disoussion
which will come later.

I hope you will reserve €ime, i you please, sir, for this—a motion that
this conference request the Carnegie Endowment to conduct an investigation
and study of the eurricula of small colleges and that the Director be author-
ized to appoint & eommittee to supervize the work done.

T have reason to helieve, sir, that the Carncgic Endowment will under-
take that work, And I hope that the discussion that comes from these
papers will be available for the use nf the committee when it comes to read
over the proceedings, providing the motion passes, which 1 hope it will.

Chairman Rzeves. If Professor Eugleton will present his motion in
writing we will have it presented before-the elose of the session.

Mr. Fineh, we are now ready to hear from you.

Mr. GzoreE A. Finen.  Mr. Chairman, 1 wish merely to repeat some of
the announcements that T made at the opening session yesterday for the
benefit of some of the members who may not have been able to be present at
that time,

The two visits this afternoon are visits to the National Archives and to
the State Department, and they will be in eharge of Professor Briggs., If
Professor Briggs is here, he-might stand up.

Professor Hernmrr W. Brices. Mr. Finch, may I eay that it will
fucilitate matters immensely if T could be informed as to where the National
Archives Building is.

Mr. ¥ovew. It is at Tth Street and Pennsylvania Avenue.

Professor BRI¢Gs, In view of the fael that s number of people are not
present this morning, it might be a good idea to leave the address at the desk.

Mr, Fvor. It will be left at the desk. The building is on Pennsyl-
vania Avenue between 7th and 9th Btreets. It is a very large building,

The members who wish to go te the National Archives—and this is g
Ene opportunity to go there—are to meet at the National Archives Building
at 2:15. It will take fifteen minutes to get there from here.  If Mr. Briggs
will make himself and his group knowe at the Pennsylvania Avenue en-
trance, there will be guides there to show you around. I hope as many as
possible will make that visit, because I have arranged it personally with Mr.
Connor, the Netional Archivist. I think all of you will find things of interest
there.
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The Naticnal Archives has recently taken over large quantities of ma-
terials from the other Departments, including the Department of State. Be
later on when you go back to your colleges, if you want to make inguiriea
about material that is some years old, you will probably have to conduct
eorrespondence with the National Archivist as well as the State Department,
and it will be well to get acquainted with the officials in charge and see just
what they have.

From the National Archives you will go to the State Department.
Those who do nat wish to go fo the National Archives may go direct to the
Ztate Department. But be there at 3:30 in the office of Dr, Wynne, Direc-
tor of the Division of Research and Publication, at Room 392, The State
Depurtment is but & half block from where we are now. It is immediately
across Pennsylvania Avenue from the office of the Endowment.

In addition to being shown the Great Seal of the United States, which is
kept under very close custody, and other things and places of interest in the
Department, it has been arcanged that Assistant Seerctary of State Sayre
and Assistant Secretary of State Messersmith, and Counselor Moore will
receive the group for u very few minutes, and you will have the opportunity
when you go back home to say that you have had the pleasure of shaking
hands with these important officials in Washington.

The progtam also contains a statement that the Endowment is tendering
a luncheon to the members of this conference tomorrow st the Carlton Hotel
at 12:30 o’clock. We have asked those who wish to go to this luncheon to
make their wishes known at the registration desk and to obtain a ticket for
identification.

The apening session of the thirty-second annual meeting of the American
Socicty of International Law takes place at 8:15 this evening in the Carlion
Hotel. All of the members of the Society have received advance notice of
that and know about it. I wish to take this oceasion to remind the members
of this conference who may not be members of the Society that they are ex-
pected to attend all of the sessions of the Socicty. The first session will be
held in the Carlton Hotel at 8:15 tonight, followed by sessions tomorrow
moraing, tomorrow aftcrnoon, tomorrow night and Saturday morning.
Thkose who are members of this conference and who wish to attend those
meetings are very weleome to be present.

Chairman Reeves, Now, Mr. Eagleton, have you a motion to present
before we proceed with the diseussion or would you rather wait until after the
discussion?

Professor EacLeTon. My idea was to have the discussion first.

Chairman REEves: Very well, then. Mr. Fenwick?

Professor Cearnes G. Fenwrck., Mr. Chairman, I am very much
pleased that the Program Committee ineluded the topic of this morning's
meeting. It cheers me, as it cheered Professor Ogden. I, too, am an op-
timist, except when I mect certain colleagues from the larger institutions!
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I am pleased with the program because it shows that our smaller collages
ere doing the great constructive work of trying to develop an international
law that will be worihy of the name. Foo leng the professional schools have
concentrated upon the technigue of the law, upon the cases, i you please,
which give practical application to the minor rules that are relatively in-
consequential in the great development of the law.

Surely our country and the world are faced today with the great issue of
reconstructing international law, Here we come together, teachers fram all
over the country, and we should be asking ourselves the question that Presi-
dent Randolph raised in her opening address—What can we do to make in-
ternational [aw a law that will be really worthy of the name?

Our older text books gave no atiention to that whatever. Turn the
pages of Hall, Westlake and Oppenheim and you get absclutely no critical
discussion of the defects of international law. There is an assuraption that
international law is law; and they let it go at that.

The international law of 1914, such as great text book writers gave us,
offered us nothing to prevent the catastrophe of the World War; and, un-
happily, it has looked of recent years s if we were turning bask to that old
sttitude toward the law, which can give us no belp for the avoidance of
another similar catastrophe.

From the smaller colleges, then, seems to cowmc the critical attitude
toward the law, the study of jurisprudence which will guide us in secing what
defects there are in-the existing system, How can we talk about interna-
tional law in any striet sense when the law is inadequate to protect the rights
of the members? In what sense are we using the term “international law"
today when the community of nations is witnessing the gravest vielations of
the law, and little or nothing is done about it, and the greatest of the powers,
where international law is most widely studied, stands aside and for all prac-
tical purposes is indifferent to the violations of the law?

I am-greatly cheered, then, to know that in the smaller colleges this
critical constructive work is being done. We are studying international or-
ganization, which is an essential part of international law; we are studying
how the present defective law should be made o really efficicnt law, o law
that will kecp the peace of the community and promote justice.

That is our function. And it is encoursging to find that frora the
smaller colleges is coming this leadership in the analysis of the great problems
upon the solution of whick depends the development of true law tomorrow.

Professar T, V. Kaumarvi. Mr. Chairman, I wish to second Mr, Fen-
wick’s remarks and to raise once question. T wonder if President Randolph
would eare to discuss the question of what can be said for including courses in
international law and international relations in the vurricula of small colleges.

President Ranporra. Mr. Chairman, I believe that at the Ameriean
Socicty of International Law and in this confercnce thaf subject Lus been
quite frequently—and I think in the main—very well discussed. Az I un-
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derstand the question asked by our ¢olleague from the University of New
Hampshire, it is: “What justification is there for teaching international (nw
and relations in emall colleges?” 1a that right?

Professor KaLgarv,  Yes; that is right.

President Ranporpm. 1 imagine that perhaps in the mind of the
speaker there is some doubt of the wisdom of the small college, in, the sense
in which it has been defined this morning, teaching international law. I
imagine he is speaking about the problem of teaching international law
rather than international relations. I think his point is well taken. Aud I
think the small colleges ought to have areason for the faith that is in them for
the teaching of international law.

I belisve, Mr. Chairman, that in the small or large college there is no
place for the teaching of a purely legalistic or, in some ciises, a semi-profes-
sional course in international law, T do not think that adjective law on pro-
cedure has a place in the course. [ think substantive law has. This comes
from a good many years of teaching experience in international law and rela-
tions and in history and in trying to get something in the way of & good cur-
rieulum. In a number of small colleges, where tha population is small, I do
not see how you can teach an effective course in international relations with-
out doing Eomething in & broad general way in the teaching of international
law.

One object of teaching international law in a liberal arts college is to get
into the heads and into the hearts and into the backbone of your [uture stu-
dents a sense of international obligation. I think the course in international
relations which does not contain a moedicum, a sensible, well-halanced
modicum of international law is almost emasculated. The small colleges
make a great mistake (and some of them are making that mistake right now)
in trying to put in ambitious courses of international law into international
relations. I think the smaller institution is making a mistake in geing into
many, many details of internaticral intercourse and international law. 1
think it is o mistake not to include in the course in international relations
gome of the outline principies of international law by which modern states are
suppesed to be governed in their relntions with ench other.  For instance, the
hot question now everywhere is what to do with American neutrality. Are
wa going to be neutral for many years to come or are we going to-do some-
thing else in the system of collective security?

Taking that as an example, T do not see how students can be properly
trained in respect of what neutrality iz as a matter of Ameriean foreign policy
without knowing much ahout the international law of neutrality.

I believe, Mr. Chairman, that the inclusion of a sensible amount, but not
too much in the way of details, of international law should be included in
every course in internntionn! relations, I think it vught to be included even
in the courses of junior colleges. And, mind you, we have three or four hun-
dred junior colleges nll teaching international relations.  In the seeond year
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of the junicr college, to say nothing of the liberal arts colleges or universities,
we should have a reasonable amount of international law.

President Witiam C. Denmis. Mr. Chairman, I want to endorse
every word that has just been said. T do verily believe that every course of
international relations must icclude some teaching of international law.
Furthermore, T want to submit, by way of emphasis, that the teaching of in-
ternational law in the college ought to include at the same time the teaching
of interngtional relations. T appreciate the force of the suggestion that you
ought to know the rules of the game before you commence to play. Theo-
retically, yea. Theoretically it would be very desirable for everyhody to
have a thorough eourse in international law as 2an introduction to the study
of international relations. But we all know that the question of education,
the question of teaching, is simply the question of arousing the interest of the
students. T know of no way of arousing the interest of the student in inter-
national law go eflectively us letting him use his knowledge on the daily paper
as 1t comes in.

Of counrse, that breaks up to some extent the continuity of the course.
You have to determine as a matter of judgment just how mueh of that will be
permitted. But when the gquestion of the absorption of Austria by Ger-
many cama up, I submit in the ordinary college course it was time to stop and
think about the problems of state succession. And the added interest
which will come to the student by going to the daily newspaper will muke up
for any break in the continuity of the course,

Again, 83 has been said, the smaller college has the needed facilities for
this work., It does not take very many books on international law and inter-
nattonsl relations. 'We have a great Lbrary right at the door in the daily
newspaper. It seems to me that to try to teach international law in the col-
lege course without making use of that source from time to time is a very
great mistake,

Now, a5 to the matier of text books and case books, T quite agree that in
all probability until each one of us has written a text book and case book, we
shall not be satisfied. Iknow [shallnot. Buf there 1s a wenlth of material;
for instance, Professor Wilson’s book for the purposes for which it was in-
tended is simply splendid.

And I do want to call attention to another point: I think some of the
earlier books, and particularly Hall's, are worth while to have and to introduce
to the student, because he needs to be familiar with a legal classic which the
courts theruselves have annotated. On some points it is not as uscful as
gome of these other books. But I think every student of international law
cught to be made to read somwe portions of Hall, and particulatly students
who may be intending to practice law or to go into the Foreign Bervice,
They need to get the vocabulary and the bibliography, which is n matter
quite apart from knowing the general principles of law so admirably stated in
some of the later works.
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Professor James W. GarNek. [ was very much interested, as I am sure
all of you were, in what Miss Randolph said about the high rate of mortality
among the classics courses in the college curricula for the last ten years.
Of course, the explanation is simple enaugh. Tt is a demand for courses of
study on such subjects as marrage, social engineering, the administration of
dude ranches and the like.

Nevertheless, for us who are interested in international law and interna-
tional relations, certainly nothing should discourage us, because I think itisa
matter of fact that during the last ten years the registrations in intcroational
law and international relations have undoubtedly doubled. The truth of the
matter i I am a litlle bit concerned at the swing of the pendulum in this
direction. I think in my own university perhaps a majority of the graduate
students in the Department of Politieal Scienee are primarily interested in
international law and international relations and they are all expecting us to
find jobs for them when they get through.

A very difficult problem has thus been raised. It is also becoming more
and more difficult to find suitable thesis subjects for eandidates in these
fields.

Only the other day, someane informed me that he wanted to major in
international law and international relations. 1 asked him what he was go-
ing to do when le got his degree. He said he wanted a professarship of
internationsl law. I said obvicusly we can’t guarantee you a job in that
field. So, as I said, I am 2 little eoncerned at the increasing disposition of
graduate students to major in these particular subjects, While I would not
discourage any student from studying in this field, I do helieve that we are
reaching the point where iUis at least our duty to warn them that the supply
of potential professors is very much larger than the demand, and we might
advise them to major in other allied fields where the demand is greater. 1
think we shall have to do it sooner or later.

Professor Kivg H. Portyr. Mr. Chairman, I was very much inter-
csted when I saw this subject anncunced in the program, for I hoped that at
least one of the speakers would say a kind word for the very, very small and
insignificant sort of thing that [ myself have been deing.

I have come to these meetings severzal times and always with & rather
uncomfortable sense of inferiority, because my major work has been far
afield from intercationzl law and relations and because, I confless, I never
had but one course in international law, although 1 have been teaching it for
twenty years,

The one course was an undergraduate course; and the sort of course I
have been teaching and that 1 suspeet ot least some others of you have been
content to teach, is one not intended to prepare people for jobs. They have
no possibility of getting a job out of anything they learn. It is a very ele-
mentary course in international law that I pretend to teach, "They are not
expected to, and do not, go forward 1o graduate wark in the field of interna-
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tiopal relations. We have no graduate course in international law. I do
not suppose five per cent of the students who take international law at my
institution have the slightest expectation of ever taking nuy mores of it.  Yet
there have always been betwsen fifty and sixty students in that class,

If my artthmetie is right, Professar Reeves, there are at least a thousand
people walking the streets who have been exposed to internatioral law by
you through me vicariously. I hope I have never done you wrong.

For that elementary course there is no prerequisite whatever. I dont
care whether they have had this course in history or that course in history, or
an introductory course in political science, or anything else. [ have found
very few students who eame into that class who could not manage to do a
pretty goad job, n fairly respectable job, with a text book such as Professor
Fenwick has given to us, who could not go through a few of the simple cases
familiar to all of us, who could not read current events and understand them
a little better beeayse of reading the text book and hecause of studying cases
and being exposed in that very small, insignificant way to the fundamental
principles of international law, I humbly submit that sort of thing is useful.

President Rawpowrpn. Mr. Chaitman, I think Dr. Garrer and Dr.
Parter have just touehed upon a very important part of our problem. Of
course, the students going on to study in the technical way are immensely
important. But I think we should never forget that very large body of
general students who, perbaps, take only one course in international relations,
and that is all they get in their whole lifc.

Professor Garner is certainly right in snying that if too large & number
of young men and young women are undertaking ta specialize in the field of
international law and relations, we would do a much better job in those in-
stitutions, and in the large colleges, if we warned them away from the field
of epecialization, but did give them as general students quite a large number
of courses, a3 much as they could qualify for and profit by, in the field of
international relations, wherever it happens to lie in the curriculum in the
particular institution. i

I would like {0 say if we do undertake a survey of these courses in the
small colleges that the courses that are open to, and efficient for, the genaral
student are very important. In teaching general students we it them to
influcnce internationsgl law and relations in other fields,

I know now a man who is teaching international relations in the fine arts
in B very conscientious and fing way., The fine arts are international. So
while these special students in whieh we take such great pride are important
Lhere is a still larger number of general students who help to make interna-
tional refations,

Chairman Repves. I remember hearing the Prineipal of 8t. Andrews
University, that great chemist, Sir James Irvine, say that if he had 8 hundred
undergraduate students of chemistry he would be gratified ta find ten of
them of excellence, nnd of that ten of excellence if one went forward trained
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with a vision eapable to expand the bounds of buman kmowledge of chemistry
he would be well repaid indeed.

Dr. Garner was expressing an idea which I think has been in the minds
of many of us who have been responsible for the direction of studies. Wo
are all looking for that hundredth person. I have pleasure in looking out
upon a considerable congregation of those hundredth persons who have
“come through,” who had their attention directed to international law as
undergraduates somewhat in the way Professor Porter spoke of a little while
ago. We take great pride in that hundredth person. But we fail to realize
our opportunities if we fail to keep in mind, those of us who have the faith—
for, after all, it is & matter of faith—that there is not & single subject in the
curriculum mare necessary for the free man and the free woman than the
fundamental principles of public international law.

I feel that in the year of Grace, 1938, even more than I felt it the first
year that I taught international law at Dartmouth College, thirty years ago.
80 we here, T think, are keeping the faith and not losing sight, in hunting
for the hundredth person, of our responsibility for all the hunrdred who
started. That is the responsibility of the college teacher]

The discussion is still open to you.

Mr. Jaugs O. Morpock. Mr. Chairman, T would like to raise one point
in vicw of the more or less unanimity of opinion of all the speakers that the
teaching of international law in the small colleges iz essentially an intro-
ductory or survey course. Would it not be desirable to call such courses
international legal relations or principles of international law? Obviously,
an undergraduate student, whether he be a junior or s genior, cannot hope
to master the material which would make it possible for him to become the
agent of a ¢ountry in bandling international legal questions. I don't think
anyhody who teaches the principles of international law in the undergraduate
colleges holds that out. Yet the name “international law” in the college
catalogs tends 1o give some students the impression that, once having had
the elementary course, they have completed their studies in this broad field.
While teaching introductory courses in international law is most desirable,
would it not be preferable Lo have such courses aceurately deseribed in col-
lege catsalogs?

Chairman Rerves. T think the question is answered by saying yes,
an advanced specializing along professional lines will lead into different
fields. But does that mean the starting point? Is it the starting poini?
Are there not certain fundamental principles which by consensus of opinion
ranging over thres centuries are called internationsl law and still are? It is
just conceivable that that process may begin for some elsewhere than in =
professional school. And I think that is as far as we are going. Would it
he said, therefore, beeause one man may get to a point of extreme specializa-
tion and have tha professional attitude that he thereby denies the system of
& non-professional general body of knowledge?
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I always felt that those of us who have & professional point of view are
80 apt to repeat the very ancient platitude, namely, that a certain inifiation
into the elect is necessary for the purpose of specialization. I think it is
wrong to say that a little knowledge is a dangerous thing. Perhaps a little
knowledge is a dangerous thing, but by no means as dangerous as no knowl-
edge at all.

Perhaps I am unduly influenced by my own experience over a period of
thirty years of attempting to teach international law and 1 should not engage
in the business of coatroversy as a nonpartisan chairman. Therefore, T
should like to hear this guestion, which is a very fpndamental question,
raised. We have heard it not for the first time in our conferences. This
question had beon raised, I think, in the very first conference back in 1914.
There i3, we must recognize, 8 considerable element which would not wimit
the term international law to a hody of knowledpe tanght outside of profes-
sional schools. With equal justice we can eay that physics iz not taught
until one is a speeial student in the graduate school of physica. It is still
physics in the high schools, elementary though it may be.

Professor Bamuzt W, SwensoN. Mr. Chairman, I was a little dis-
turbed or depressed by the remarks just made by Professor Garner. 1 had
not suspected that the study of international law was to he considered ug
being confined to the prospective teacher of international law exclusively.
Out there at the institution where I happen to be located it has appearcd
to me that a big proportion of the students have ambitions of reaching at
sotnd tine seme politioal office, rt loast the governorship. T wish it were in
my power to send a few of those future officials out there in our state over to
Ilingis to fill the seats in Professor Garner’s clags room that may become
vaeated by bis own students through his discouragements. 1feel that there
i a field for internationsl law outside the academic ares. And it occurs to
me that this ambition, which seems to be so general, to reach public office at
some time in life might be used to encourage more students into the studies
of international law.

Chairmen Reeves. Is there any further discussion?

Professor FREDERIC W. GanzERT. Out at the University of Utah I
have been giving two courses that Senator Thomas used to give, one in inter-
national law and the other in international organization.

As [ sat here this morning, I thought pethapa sinee they are both quar-
ter courses it might be a good idea to combine them into one course covering
two quarters, one and two parts, which we might cal} international law and
organization. That might be a suggestion for the nomenclature committee.

I was very much impressed with the emphasis that has been laid on the
necessity of making the treatment current or confemporary. Lfind that very
helpful and that my students are very much more interested in international
law questiona if we decide, for instance, on what the responsibility of Italy
i3 with respect to the former obligations of Haile Selassie.  And I have given
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them assignments on the Spanish Civil War. In cur diplomacy course we
are considering the Mexican oil controversy.

Then, with respect to the relative advantage of the case boek, I might
say Professor Fenwick’s Triernationel Low I have used myself for scversl
years. I find that the studenta think the easca are more interesting, and it is
much easier to arouse their interest by giving them a ease than a chapter in
8 text. Yet on the other hard the ease method, as we use it in the limited
tume aflorded by a single guarter, is likely to be sketchy.

I thought I had come to the end of my little talk, but there is just one
motc thing, We do not fec? embarrassed with the number of students that
we get in international law. We have around twenty, usually, although
last time the number was 34, 1 thonght that compared favorably with
Dartmouth. One reason for interest is that we have an institution known as
the Missionary System of the Mormon Church, which sends cut students
for three-year periods all aver the world, and I often wonder to what extent
they form a leaven in our provinecialism after they return.

Sometime, if I no longer have to give thirtecn different courscs in the
space of Ltwo years, maybe I will be able to investigate that subject.

Professor PErcy B, Corserr. Mr. Chairmarn, as you have informed
us, this is prebably the last separate meeting of this conference of {eachers,
there is one new element I would like to inject into this discussion; that is,
an element that is at least new for this morning. It was suggested to us last
night, you will remember, that all teaching, however neutral or even passive
it may be, 15, nevertheless, propagands. Yrofessor Brown suggested one
instance of the dire suecess of propagands, and another speaker suggested
that one of the tools to be used against it is eounter-propuganda.

If all teaching i3 propaganda, however neutral it may appear to be, I
would suggest that & very necessary efement in the curriculum of the junior
colleges, when they teach internatianal relations and international law, is
the possibility of getting away to another country. But I realize that there
must be a great many colleges in the United States whose students are not
able to indudge in that luxury permitied in places like Bryn Mawr, for in-
stance, of spending one year of their course in France, Germany, Ttaly or
elsewhere abroad; but there is a possibility there which I think is being over-
looked, and on thia point I would like to have the advice of this eonference.

The North Awerican continent is politically still divided. There doeg
exist 3 separate nation ta the north, and the relations between that country
and this country are very generally taken for granted. But T would suggest
to you that if it were possible for students in many of the colleges in the
United States, particularly those close 1o the norihern border, (1o look for-
ward to taking some part of their course at a Canadian college or university,
either in the shape of terms of instruction or at some possible surmmer school,
then there might be a chance that even ihe passive or neutral propaganda
of the teaching which they get in this country may'be eounteracted by sx-
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posure to a foreign point of view, It would give an opportunity for exposure
and a chanec to study at elose hand not merely British ideas on the law of
nations, but also British institutions werking to produce very much the same
results as the institutions in this country produce.

Anather thought occurred to e when I listened to the gentleman who
was asking for another possible name, Perhapa that should be referred to
Professor Lasswell. Professor Lasswell would be able to give some idea as
to a term, let us say an enticing term, to use ingtead of international law.
1 myself can only suggest the old term “Community of States."”

My remarks, by the way, are partly directed at the motion which Pro-
fessor Kagleton has said he is going to introduce. If Professor Eagleton-is
going to introduce a.resolution asking the Carnegie Endowment to investi-
gate the curricula of the smaller colleges in international relations, I should
like to have the committee which he mentions consider the possibility of
vigits to Canadian institutions in such eourses, and also perhaps a welcome
to Canadian students to come temporarily to American colleges in order that
we may do romething very practieal upon this continent ta encourage what
President Randolph has celled the spirit of international or world citizenship.

Thank yau, Mr. Chairman.

Professor K. C. Lerpricr. Mr. Chairman, I know it i3 late, but [ do
want to make three points. In the first place, I was very glad to hear Miss
Randolph and-others speak here as to these courses in the smaller colleges.
There has besn a change going on about teaching history. Much of the
histery is becoming much more current than the old ancient history, Medi-
eval and European history loak, like they are being deleted or eliminated
altogether. Therefore, I believe that the international relations course,
whether we call the course international legal relations, as referred to here,
or whether we call it by some other name, is in o sense taking up the slack.
I want to refer this to the committee Dir. Eagleton has been talking about so
that it may recognize the curriculum change that has been going on.

In the second place, practically sll of the high schools are changing their
teeching of history and civies and brieging more politieal science under the
name of soeial sciences. The calleges are largely preparing those teachers,
It seems to me that the college which is giving the fundamental work but
does not inelude & course that teackes something about our obligations out-
side of the state, is losing not only its opportunity but is not performing its
service to the state.

I believe there are too many people talking about current history who
do not have a broad enough point of view. I hope that these eourses we
desire to be given will inelude something in the nature of how to read s news-
paper and to find out and sort facts 8o as to know what is propaganda and
what kind of propagands it is. I helieve, whether it is the larger or the
smaller college ar university, this is an obligation.

In the next place, T believe we are locking for the hundredth person.

=t
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Muny of the graduate students that we get in advanced courses eome from
our smaller institutions where they have at least become interested and wish
to go shead and try to go farther.

I helieve this country has been infected with the spirit of nationalism 2s
some other countries have been. These courses 1n international relations
will do more than anything else in the world to show people that there are
problems with other nations and other peoples and that we do hava obliga-
tions. Whether it is called international law or international relations or
Inlernational organization, the problem is still there.

Unfortunately, more frequently in smaller colleges, the courses in inter-
netional relations are taught by a person who comes at it through sommu-
nism or through English and so on. [ have an example of an English teacher
teaching pacifism through his English. Angd he doesn’t know what it is all
about because he does not have a broad enoegh point of view. I do not ob-
ject to his doing it, but I think if he had more international relations he would
be more gound about it.

1 do not think we need apologize for the smaller or larger colleges if we
recognize that the objective is to give a broader point of view so that we may
continue pur democratic life and not feel an inferiority complex in our national
system ag against other forms of government which secm to be more effective
in the diplomatic field because they have a different form of government.

Professor HeLew D. Remn. Mr. Chairman, may I emphasize a point
that Mr. Leebrick just referred to, the matter of bringing in the teaching of
international law and rclations and the close relationship of current events?
I have a feeling that our current interest in contemporary affairs, particu-
larly on the part of the young undergraduate students of the present day, is
over-emphasized. They think in terms of current events entirely. They
do not have enough appreciation of an historical background and the con-
tinuity of the things thai are going on today in the world and, therefore,
place the wrong emphasis upon or misinterpret contemporary events.

It seems to me that the course in international law can do much in that
perticular field. The course in international law has peculiar facilities for
emphasizing the background of ecurrent events and the precedents of the
past for, after all, similar problems have arisen in the past. Therefore, I
think our course in internationsl law should be directed partially to meeting
the need of the student of today for an appreciation of the fact that there has
been a past which ig influencing the present.

Professor OcpoN. I feel that we will have some werious difficuliies
arising if we try to teach international law from the headlines of gur news-
papers today; they for example will certeinly give people a pessimism if
nothing else will.

As to the title for an introductory course in international law, the de-
seriptive title which we use is “'The fundamental principles of international
law, with special emphasis upon American interpretations and contribu-
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tions.” The title of my syllabus is a little more specific about the nature of
the course. Tt is “The first principles of internatiornal law, an mtroduetion
to the rights and duties of states in {heir relationships to each other.” I
borrow from Sir Frederiek Pollock for the title of my selection of cases, which
[ call, “First Book of Jurisprudence {or Students of International Law,”

Professor . B. Norne. I shounid fike to ask whether it would nat be
worth while making a study, in view of all that has been brought here, of the
vocational opportunity in this general field. I think that if the Endowment,
through this organization or through some other procedure, would make s
survey it would he very valuable,

If it is appropriate, I should like to move that we include some such pro-
posals for study in the work of one of the committees during the ensuing
pertad between now and the next conference.

Chairman Reeves. That is, the opportunities for teaching?

Professor Nosue, The vocational opportunities in all ines.

Chairmon Reeves. I am now going to recognize Professor Eagleton
50 he ¢an present his motion.

Professor Eagrarow. Mr. Chairman, T move-that this conference re-
quest the Carnegie Endowment to undertake a study of the curricula of
emall colleges, under the supervision of a commiltee of this eonference to be
appointed by the Director.

(The mation was duly sceonded.)

Chairman Reeves. Are you ready for the question? Is there any
diseussion?

President Rawporpa. Dr. Fagleton's motion is stated in very hriel
and genersl terms. I believe we peed o Little olcarer understanding as 1o
what types-of institutions would be included. I believe he said siall col-
leges or szaall institutions. Is that it?

Professor Eacueton. 1 think 1 said small colleges.

Chairman Rekves. Why not say just “colleges”?

President anporrr.  If you say small colleges, of course 2 small lib-
cral arts college iy something very clearly labeled. It is purely a liberal arts
college but other things might be included under that term. What about
other colleges? There are four or five bundred of them.  And that would
take a great deal more monay. There are a number of quite amall institu-
ilons which label themselves universities, I regret to say, and there are poly-
technic colleges, that is liberal arts colleges surraunded by one or more pro-
fessional sckools. So before we vote on this, I think we should have some
clear idea 8a to the metes and bounds of the question.

Professor BacLeroN. I do not have in mind junior colleges when I
make the proposal. I don’t know whether we could afford to take in such
big fields or not, I did have in mind the smaller istitutions of learning,
whether they ara ealled eolleges ornot. 1 wounld he willing to include normal
schools also.
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In general, what Iintended was that the ecommittee be appointed by the
conference, and should decide itself what the terms of reference should be
and’ determine what investigation is to be made by the Endowment in our
behali. I was going to leave that to the committee appointed by the con-
ference. ) -

President Ranporrm.  Then I think we should have it more or less
clear. Five or six thousand dollars would cover a certain group of colleges;
ten thousand dollars would take in a larger group; and if the amount is only &
certfain small amount it would not go so very far.

Take teachers colleges; they have liberal arts to o large extent; they
have changed their names to something else, and are no longer strictly pro-
fessional schools. Some of them give a lot of A B. degrees, too.  We should
realize the type of survey would be very different, depcnding upon whether
we do or do not include teachers colleges or whether we do or do not include
junior colleges and so on.

Professor Conperr. May I ask that it be amended, in line with Miss
Randolph’s idea, to use some words like these: Which shall be empowered to
limit the field of investigation arcording to tha resources available?

Chairman Reeves. 1 do-not believe we can delimit it here. Do you
make that as a motion?

Professor CorBETT. I make that ag an amendment.

Chairman Reeves. Do you aceept that and do you second it, Miss
Randolph?

President Ranporrr. Yes, Mr. Chairman.

Chairman Reeves. You have heard the amendment and tha secand.

President Raxpornpa. I just wonder whether it would be convenient to
give a salary of $5,000 or $6,000 or whatcver it is and let us limit the field.
That would be an ideal way, if we could do it in that manaer, snd then we
could tie in the efforts of this group together with the committee of the
American Political Science Association and other educalional organizations.
I was just wondering from the standpoint of the Endowment whether they
would be willing-to give us a blank check in that way.

Chairman Refves. The chair thinks we might leave that within the
range of this motion as amended.

Professor Cormerr. Wouldn't the Endowment itself be represented
upon this committea?

Chairman REEVES. Of course this starts as a suggestion, and it will
probably take some time to work the thing throngh. It will be a maticr of
discussion and negotiation. My own feeling ig that you may safely leave the
question of the range of investigation and the estimated cost, depending upon
the range, to a committee which will be set up. It seems to me the motion
as amended gives enough authority to go forward. And I think that isabont
all we want to do.

(The motion, as amended, was put to a vote and earried.)
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Chairman Rezves. I have here & resolution by Professor Padelford,
which will now be read:

Resolved, That the Sixth Conference of Teachers of International
Law and Related Subjects, reiterating the interest manifested by two
prior Conferences in the expansion of the publieation program of the
Department of State;

Noting with satisfaction the achievements recorded in the reports
of the Conference's Committee on Publications;

Agserts its convietion that the continued development and expan-
sion of that program is necessary both for purposes of seholarship and
for the democratic control of the conduet of the foreipn relations of the
United States; and

Records it appreciation of the whole-hearted codperation which
its, commitiees have constantly received from the Department of State
and its officials; and . '

Congratulates the Department of State on its admirable publica-
tion rceord, which bas been made lergely through the devated efforts of
Dr, Wynne, Chief of the Division of Research and Publication,
strengthened by the support of Assistant Secretary of State Messer-
smith; and

Expresses also its gratification at the intelligent and generous in-
terest which the Committees of both Houses of Congress have taken in
supporting this program; and

Urges upon both the Department of State and the Congress the
necd for conslant attention to the steadily progressive furlherance of
tho publisations program of the Department of State.

Chairman Rerves. If you will permit me, I should like to state that I
think it should be the Committee on State Department Publicetions that
should convey the terms of this resolution, if the resolution earries, That is
the organ of communication we have had before and I think it should con-
tinue to be such. TDoes this resolution receive n second?

(The resolution was: duly seconded, put to a vote and carried.)

Professor Noruan J. Paperrorp. May I suggest the terms of the
resolution be conveyed to the Department of State either prior to, after or at
the time of the visit of the teachers thiz afterncon.

Chairman Regves. Very well. Mr. Jessup, will you be in position to
do that?

Professor PrILIF C. JESsTP. As I understand it, the arrengements do
not include the actual reception of the group by the Sceretary of State, but
by the Counselor and the two Assistant Secretaries. 1 think either I or
someonc representing the eammittes should personally give the resolution to
one of them at that time.

Chairman Rexves. I want fo remind the members of the Nominating
Committee that they should wait in the rear of this room after the adjourn-
ment of this sessicn for o short meeting. Tf there is no further business, thia
conference will adjourn until the next stated sessior.

(Therenpon, at 12:35 o'eleck p.m., the conference adjonrned until
8:15 o’clock p.m.)



FOURTH SESSION

JOINT MEETING WITH THE AMERICAN SOCIETY OF INTERNATIONAL LAW
Thursday, April 28, 1938, 8:15 o'clock p.m.

The meeting was called to order by Jeszg 8. Resves, Vice-President oi
the Sceiety and Director of the Conference.

Chairman Reeves. Ladies and Gentlemen: By virtue of the authority
conferred upon me by the Executive Council of this Society, T deelare this, the
Thirty-S8econd Annual Meeting, now open.

As T do 8o I am sure that all of you share with me the very great regret
that cur President, Dr. James Brown Scott, is preverted from coming here
by a serious illoess. Indeed, a meeting of this Society seems very strange
without, Dr. Seott. Those of us who begab olir assceiation with this Society
at the outset know thak it was Dr, Beoti’s ides, this American SBociety of In-
ternational Law. It was his vision, and it was due to his energy, his devo-
tion, that his ides, his vision, became a reslity, We had first a8 President
‘Mr. Elihu Root, afterwards Mr. Chief Justice Hughes, and now Dr. Scott.
Yot T think were Dr. Beott's-two predeccssors in that ofice able to testify
here tanight, they would willingly say that it was due to him that the Society
wasg started, the Society has grown, the Socicly has comce to be an institution
of national, of international significance. Would that he were here tonight
to give you his own message,

The object of this Society is ta foster the study of international law and
to promote the establishment of internstional relations on the basis of law
and justice. Tn bringing these two words together, law and justice, and
thinking of the establishment of international relaticns upon the twin basis,
we may go back in thought to that great humanist, scholer, lawyer, classicist,
poet, the last product, we may say, of humanism, of the Renaissance, the
great Grotius. There are those who think of Grotius as essentially a com-
promiser. There are some who have felt that he lacked & certain fiber to
make for courageous determination, to take a stand. But Grotius had a
good deal of the quelities of that earlier humanist, Erasmus, who likewise
has been called a compromiser, who also was thought by many to have been
deficient, in moral courage in an age of confusion. Both Erasmus and Gro-
tiua appear to be compromisers only because by 2 certain lack of perspective
we fail to realize that they, each in his own way, eought to find that Aris-
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totelian mean and to bring together as a modus vivend:, s& o way of Living,
that solid foundation of custom and precedent, realizing that the idea with-
out its anchorage might float off into space, and that the custom without the
idea was apt to be little more than dead-sen fruit.

Grotius was neither wholly a naturalist nor wholly a postiivist. He was
eclectic. But the diffieulty with much eclecticism is the difficulty of finding
& g0lid and firm place upon which to stand. It is so easy under ecleoticism
to allow one'a self to be drawn along the lines of least resistance and, by a
process of argument from anslogy, ta take from the outside ranges of knowl-
edge apparent analogies and use these apparent annlogies a8 a pedestal upon
which to erect & superstructure.

It has been a fault of the social seiences for many centuries to start and
maintain & train of reasoning upen anzlogies drawn from another discipline.
We in the social sciences are peculinrly proneto do this. As long ago as the
thirteenth century, John of Balisbury found many similarities in the state
with varicus features; anstomical and physiologienl, of the human body.
And, oddly enough, one may jump for five centuries and find the reductio
od absurdum in that apostle of laissez-faire, the now unfashionable Herbert
Spencer.

In the eighteenth century, thanks largely fo the then recently discov-
ered laws of pravity and of planetary motion, political philesophy was
largely sn adaptation of celestial mechanics, In the ninctecnth ecntury there
wag a strange perversion of the doctrine of biolngieal evolution drawn into
the field of the sccial sciences purely by way of analogy; for obviously there
i little of real similarity between the development of politieal institutions and
-the evolution of the animal organism, with progress equated with evolution.
Yet without knowing what evolution is ag applied to political instibutions, we
have lived under the analogy and have called it progress, which, as Bury haa
said, may be nothing more than an oplimistic synonym for change.

But of 1ate we are, I think, facing new types of argument from analogy,
and these arguments from analogy reach not only social seicnees gencrally,
or political seience, or sociology, but they are carried aver inte the field of
law, jurisprudence, snd, to seme extent, inte our owa ficld of inlernational
law.

There i the doctrine of relativity. I fancy that to a mathemstical
physicist that will have a definite and scientific meaning., Lord Haldane,
some years ago, undertcok the application of some of the ideas of relativity
to the field of philosophy. That was a serious attempt, with which I have
no quarrel. But my objection is to the popular, the ordinary intrusion of
some vague concept czlled relativity into pelitieal and juristie thought to
the extent that many of us are regurded not only as old-fashioned, reac-
tignary, unenlightened, and medieval, becanse we still insist, as Grotins did,
a3 Victoria did before him, upon a definite place upon which to stand, And
T am inelined to think that this eweeping away of some fundamental, abso-
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lute standards has been assisted by certain contributions or pseudo-corntribu-
tions from other sciences.

We are told, for instance, that morality is nothing more than a cross-
section of the merals of peaple at a certain stage; there is a kind of economie
interpretation of history thrown into ethics, that there are no such things as
absolute stunduards, and justiee itself is but a symbol. Nobody can defend it.
Plato tried to. We have all been trying to do so. And some say it is but a
symbol; that it 18 suffused with emotion; and that it has no absolute quality.

I, for one, insist that even though I may not be able to give a definilion
of justice which would suit some of my contemporaries, there is justice.
There has been discovered no scientific measurement of the idea of justice.
Justice cannot be put under the microscope; justice cunnot be put under a
pump and made to aperate in vacuo. It iz A matter, after all, like faith.
And to the extent that we put appeal to it, we appeal to it in much the same
way in which it was appealed to in Athens five centuries before Christ.

Immeasurable as it is from the scientific point of view, there is all the
more reason why we should have it as one ol the words used in setting forth
the purposes of this Society, the establishment of international relations on
the basis of law and justice.

Many of the modern jurists who want the functional approach or the
realistic approach smile with some contempt at the phrase of the Institutes
with reference to what justice was once thought to be—to live honestly, to
hurt no one, to render to eacl that which is due. Qur concepts of injury
change. Qur concepts of that which is due change. [ do notb think there is
any change in what is mennt by living honestly.

Crotius, realizing the confusicn in the world in which he-lived, a confu-
sion us greab as that which exists in the world today, wrote in the middle of
the Thirty Years’' War, Tnity of empire had disappeared. Unity of church
had broken down. In the diversity of states, there was a unity, the unity of
law. “All” he said, “is confusion when once we depart irom law.” And
thet law which was the fundamentual part wes the Law of Nature, What
wag in essence the Law of Nature? The Law of Nature is simply the moral
cade, the fundamentsl] moral code of rights and duties of individuals.

Grotius was not the first to deelare this. I am not c¢laiming that. But
Grotius, upon the basis of eustom &nd precedent, undertook to lay down the
doctrine that these new political units which were coming to be, these terri-
toriel and country states, were not endowed with unrestricted wills, whether
the will be power or some other will, but that these states were subject to the
same limitations based on the moral level that the individual was, And I
insist that in these three hundred and more years of the past since Grofius’
great work first appeared, we have no other tolerable foundation on which
te order and srrange the relationships of states one with another.

In this country, naturally because it is English {radition, we have taken
generally the positivist position. TWe want our law to he positive. We want
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it to be judge-nade law. But we have had this curious development, that
international law should be a product of will, the collective will of states, and
I am jnclined to think that the collective will of states, if there be any in
these days, is not on a muceh higher level than the will of any of the particular
states making up the alleged collectivity.

There is a single legal order within and without states. 1 am con-
vinced that the state embodied as justice is fundamentally necessary fur the
international unity if there is to be an internstional commurity snd the reali-
zation that the state a8 justice is a different concept from the state 88 unre-
stricled will.  The state as unrestricted will mekes promises, but need not
keep them.

A book has been written recently, which no doubt many of you have seen,
Mr, Scherman's The Promises That Men Live By. There is not much in
that book which has to do with the promises of states with each other.
There i quite a little that has to do with the promises that states make with
their own nationals. The body of the book has to do with the promises
which individuals make with each other, And those are in general the prom-
izes that men live by, in the hope nnd reasonshle expectation that thase
promises shall be fulfilled. Tpon that civilization depends.

With the insistence that the state is the embodiment of will we have had
a strange deterioration of the notion of the moral obligations of stales. Iam
thinking not only in terms of the positive legal obligation. A state will or will
not earry through its promises depending upon whether or not it can “get by™
with 3. A slate may nob necessarily perform its promises solemnly given to
its own people. We have not dene so. 1 mean onr government has not
done s0. And gther states have failed in their promises te us and to each
other.

As long as things are, after all, ‘relative,” that there is no such thing as
an absolute obligation, and that moral obligations ere to be interpreted in the
light of attendant ciretimstances, one can develop & whole series of excuses to
worm out of legal promisez. But back of all this is the moral obligation. I
will not say pacta sunt servanda. We may go back cf the “pactum,” which,
indeed, is a legal tern, and go outside of the area of lagal rights and duties
end rest our case for o state in the hope of eivilization upon the same founda-
ticn that the free man resta his case. He makes a promise and keeps it; he
receives a promisc expeeting it to be kept. And to the extent to which the
moral duty of keeping & promise and the moral right of & promise are preva-
lent, to that extent will there be a respect for all of the legal rights or prom-
ises that may grow put of it, But a promise betokens a free play of will
within the limits of morality. A promise extorted by force ig no promise a4
all,

Old-fashioned as it may seem, I am convineed that there i ne foundation
for international law other than the age-old principles of morality, applied
originally to the individual, and that the truth is still the truth, that righteoys-

a
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ness exalteth a nation, and that truth alone, discovered by “right reason,”
shall make us free.

Professor Cuaries G. FEnwick. Mr. Chairman, I have a resolution
to present to the members of the Society, carrying out your remarks at the
opening of your address and expressing our very deep regret that the Presi-
dent of the Society, who has been so long with us and has been our guiding
gpirit and unfailingly devoted to the high purposes of the Saciety, is not with
us tonight. It reads as follows:

The members of the American Bociety of International Law, in ges-
sion at the Thirty-Second Annunl Meeting, hearing of the illness of the
Pregident of the Soeiety, and mindful of hig constant devotion to the
work of the Society and his faithful attendance at its sessions, send their
greetings to their President and hope that he will soon be restnred to
full health and wigor.

Professor Fenwick. I move that the Soviety adopt the resolution as
read.

(The motion wag pub to a vote acd the resolution adopted unanimously .}

Chairman Rerves. 1 believe the Seeretary has some announcements to
make.

Secretary Grorce A. FINCH Mr. Chairman, under the Constitution of
the Society, which all members, I believe, are desirous of observing in every
detail, it i8 necessary to fransact some formal business at this meeting. The
Society is required st the firat meeting to elect & Commitiee on Nominations
to nominate the officers who will be voted ugon et the session on Saturday
morning. The Executive Council may submit a list of nominees for the
membership of the eommittee and other nominations may be mada from the
floor. At the meeting of the Executive Council this afterncon the Couneil
placed in nomination the following members to compose the Committee on
Nominations: Ellery C. Stawell, Chairman, Francis Deak, Clyde Eaglaton,
Frederick A. Midd!ebysh and Amry Vandenbosch.

Chairman Repvis, Are there any other nominations for the Committee
on Nomipationa?

(No response.)

If not, a motion will be in order.

Scoretery Fincu, I move the nominations be closed.

Professor Fevwicr. I second the motion.

{Upon motion duly made, seconded, and carried, the pominsations were
closged.)

Chairman Reeves. I will now entertain & motion that the Secretary be
instructed to cast the unanimous hallot of the meeting for the candidates
named,

(Upan motion duly made, seconded, and carried, the Seeretary was in-
structed to east a single ballot for the nominees.)

Chairman Remves. The Secretary has cast the ballot as instructed,

&
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with remarkable deftness and swiftness, and the members nominated are
duly elected.

We now turn to the addresses of the evening.

The first address is “The nature, place, and function of internstional
faw today,” and I have. pgreat pleasure in welooming and introducing Pro-
fessor Norman A. MacKenzie, of the University of Toronto.

THE NATURE, PLACE, AND FUNCTION OF INTERNATIONAL
LAW TODAY

By Norman A, M. MacKenzig
Professor of Public and Private Intermnational Law, University of
Taronto

Anyore who would presume to desl adequately with a subject of this
magnitude in the space of twenty minutes is either very hold or very foolish,
and yet that is what I propose to do.  As I am neither bold, ncr 1 hope, par-
ticularly foolish, the conclusion is that I must have had urgent reasons for
doing s0. Among these reasons are the following: I think it desirable that
scholars in every profession should pause from time to time to examine anew
and with a critical eye the whole basis of their profession and their own par-
ticular plaec i it. T fee! that this is espeeially true of the social sciences,
which are so much a part and parcel of the variable human nature and chang-
ing human society which they investizate and which they serve. The evenis
of the past seven years have forced me, at least, t0 examine anew the bages
of our “science,” international law. It is because of this, and because of my
fecling that this whole subject should be fully explored, that I have ven-
tured to present briefly and, of necessity, superficially, the results of my think-
ing. Lest you imagine that T propose to deseribe the series of saggressive
acts committed by certain naticns in breach of their international obliga-
tions during the past scven years, may I reassure you on this point, for while
I deplore them, I do not propose to discuss them. In any event, I consider
them less important, fundamentally, than the evidence which I sce around
me of wide differences of opinion as to the nature and basis of the good, that
is, law-abiding society, These differences are so deep and so far reaching
that in my opinion they make the ereation or continued existence of any so-
ciety an extremely doubtful prospect.

Apart from my own cogitations as to the nature, place and function of
international law, occasioned by contemporary events in the world around, 1
wag brought to thig inquiry by two feets. The drst was the doubt cast upon
the validity of our elaim as a prolession by eerious studentz in other fields,
that there is any such thing as internaticnal law, or that it has any real func-
tion in the fife of individuals ar in the relations of states. As an example of
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this may I cite the views of 8ir Alired Zimmern, Montague Burton Professor
of International Relations at the University of Oxford. In his book, The
League of Nations and the Rule of Low, he states

For anyome trained in the British tradition, the term “International
Law” embodies a congeption which is, at its best, confusing and ab its
worst exnsperating. Tt is never law as we understand it, and it often,
a9 it seems to us, comes dangerously near to being an imposture, &
simulecrum of law, an attorney’s mantle artfully. displayed on the shoul-
ders of arbitrary power.!

In a paper read before the Grotiug Society on the 10th of April, 1984, he
stated:

the impression that international law is an ciderly body of material
eorregponding cither to nutional law or o the subject-matter of a the-
oretical science is quickly dispelled on close inspection. . . . Analysis
would seem to reveal that international law, or the Law of Nations, as
we find it in the present-day treatises, is an amglgam of three separate
elements imperfectly fused together and indecd ineapable of real fusion.
These three elements may be deseribed ag a survivel, en etiquette, and
an anticipation—a survival from certsin conditions that have leng since
passed away, an etiquette to regulate certain conditions which still exist,
and an outline; or at least a preliminary sketeh, for use in certain eondi-
tions which it is hoped will come into existence in the future.®

And still again, on October 26, 1937, before the Royal Institute of Interna-
tional! Affairs he said:

There:is, in fact, at present no world community in existence. . . .
And in the absence of 2 world socicty, and of the morale which such a
socicty would earry with it, there cannot yet be world institutions . . .
international law derived its title, as law, and its original authority
from its connection with the Christian tradition of the law of nature:
But this foundation has been increasingly undermined. . . . Indeed, any-
one coming fresh to the subject [international law] from ather fields of
gtudy cannot help becoming aware of a permanent ¢undition of malaise

smongst international lawyers. . . . The eemclusion seems unescapable
that positive international law, sc-ealled, has no claim to the name of
law.2

But enough of Professor Zimmern. I hatve quoted him at length because he
is a distinguished and inielligent representative of that body of seholars who
eriticize us or hold us up te derision. What of the “man on the street”?
What does he think of us and our science? Lagt autumn I asked a class of
first-year university students to write down what they thought of interna-
tionallaw. One of the ablest of them wrote: “In order to decide on the state

1 8ir Alfrcd Zimmern, The League of Nations and the Rule of Law (London, 19346), p. 94.

1 “'International Law and Social Conscionsness,” Transactions of the Grotius Society,
Vol, 20 (1934), p. 25.

¥ “Phe Decline of International Standards,” Toterustional Affairs, Yol. XVII [1933),

p. 3.



FOURTH BESSION 111

of international law today—if any—we must review the major international
events of recent years.” Ha then gocs on to describe “the Japanese conquest
of Manchuris, the invasion of China, the rape of Abyssinia, the reoccupation
of the demilitarized zones on the Rhine, the rearmament of Germany and
the war in Bpain” and coneludes, “Now, the term ‘international law’ is o
Tarce, to be used pr discarded at will by any nation who thinks to get any
advantage from it. In the next war, there will be no international law, or
‘comity of nations but merely the.law of the jungle, and of primeval man—
each for himself and the devil teke the next man.'' This is typical of the
views expresscd by many of these young men and women—a group to the
best of my knowledge uncontaminated by any eontact with international
lawyers or treatises on international law, and it is, I believe, typical of the
views of the man on the street. If this be truc as to the state of opinion hoth
informed and uninformed, then T submit, gentlemen, that it is time, high
(ime, that we examine outselves and the bases of our beliefs and professions,
and téy to answer, {o our own sabisfaction at least, thege direct and implicit
criticisms and accugations. This I have tried to do in the following way. I
have examined the nature of the eoneept of law iteelf. T have then cxamiped
the international world in which it is alleged to operate. And finally T have
el out certuin conclusions in relation to the nature of international law znd
ita operation in the world today.

Professor Zimmern, in the paper cited above, in deseribing the idea of
“law” as conceived by the Greeks of the time of Aristotle and Plato, sum-
marizes it as Jollows: “Law was not a command imposed from the outside
by some superior power. It was the formulation of the will of the eommu-
nity, er better still; an external manifestation of its tontinuing life.”

Two hundred years before Blackstone, Richard Hooker, in England,
atated:

Of law, there can be no less acknowledgement than that her seat is the
bosom of God, her voice, the harmony of the world. All things in
heaver: and earth do her homage, the very least as feeling her care and
the greatest as not excmpted from her power. Both angels and men and
creatures of what condition soever, though each in different sort and
manner, yet all with uniforn consent admiring her as the mother of
true peace and joy.

Blackstone himself writes “Man, considered as a creatiire, mitst neces-
sarily be subjeet to the laws of his creator. This will of his Maker is called
the law of nature. This law of nature is, of course, supcrior in obligation to
any other.”

These anotalions give two ideas of the source of law—one a manifesta-
tion of the community, the other & manifestation of God as expressed in the
law of nature.

Professor A. L. Goodhart, in & paper he read before the Grotius Soviety



112 ATETH CONYERENCE OF THACHEER OF INTERNATIONAL LAW

on April 23, 1936,! outlines an answer or answers to the duestion of what is
law accerding to the British (that is, English) tradition. He gives three defi-
nitions as representing the dominant schools of thought on this subjoct, The
first is the Austinian definition that “a rule of conduct cannot be properly
termed law unless it has both a determinate author and a definite sanction in
case of breach”; the second was formulated in precise terms by Professer
A V. Dicey as follows: “The law of every country consists of all the prinei-
ples, rules or maxims enforeed by the courts of that country”; and the third
was expressed by Sir Frederick Pellock as follows: “The only essential con-
ditions for the existcnce of law and legal institutions are the existence of a
political community and the recognition by its members of settled rules bind-
ing upon them in that eapacity.” Another writer, Professor John Willis, in
a recent number of the Cenadian Bar Review, gives, in sormewhat different
language, the ides of Austin as follows: “All order, national or international,
rests on force or the threat of foree. The force that stands behind wishes
realized, established ipstitutions &5 we call them, is no less foree than the
foree that leads the van of wishes not yet realized. Surely he ia not misled
by cur harmless habit of dignifying institution-defending force with the
high-souinding, names of ‘law’ or ‘collective security,’ and vilifying institu-
tion-attacking force with the ugly habits of 'viclence' or ‘aggression’ " ? or,
as I would add, “revelution” or “civil war.”

Prefessor Harold Lagki, in an admirable paper given before the Geneva
Institute of International Relations in August, 1931, on the theory of an in-
ternational society and the place of internativnal law in it, states that: “No
really organized world community is conceivable in which there are wide
diffcrences of interest between classes or in the eonstituent states of which
there are incompatible philosophies of government.”® Contemporary
events would suggest that this holds true for the naticnal as well as the in-
ternational soelety.

Personally, I feel that there is some measure of truth in all’ of these
definitions. Otherwise they would not have received the support that they
have, or persisted as they have done. But none of them satisfies me eom-
pletely, in respect of international law at leest. For I recognize that there
is no “determinate suthor and no definite sanction" in international Jaw, nor
¢an I help agreeing with Professor Oppenheim that “now-a-days we know
that a law of nature does not, exist,” despite the contribution that belicf in ita
existence may have made or could still make if all men could agree at the
same time upon what the law of nature is acd ngree, too, to obey it. There
is miich to be said in respect of international law for Dicey’s definition that

14'The Nature of International Law,’” Transactions of the Grotius Bociety, Vol. 22
{1936), p. 21,

2 Canadian Bar Review, Vol. XVI (1938}, p. 156.

14The Theory of en {aternaticnal Society, * Problems of Peace, Sixth Series (1931}, p.
188.
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law consists of the principles, rules, or maxims cnforecd by the courts, and
ch examination we may find that at the present time it is the only one use-
fully epplicable to international law. But kere, too, there is obviously a
difficulty, due to the limited extent of international judicial organization and
to the fact that nations, the persozns of international law, are neither bound
to gubmit digpules to such courls as do cxist, nor, if they do, bouund to ac-
cept the decisions of these courts.

While I make no prelensions bo a standing as a philosupher, although I
realize that any definition or description of law must be based on philesophy,
may I in all deference submit my own opinion in regard to this matter? Ta -
ms, [ow is a practical social instrument or agency, conceived and developed,
very often in g haphazard, accidental faghion, to give effect to human wishes
or ta meet human needs. It has nothing of the divine or supernatural about
it, save ag man himself may in his words and actions express divinity. Its
condition, or state of muburity, as well ag the purpose il serves, are deter-
mined by the nature of the community in which it functions, and the kind or
class of eontrol or suthority exercised in thet community. It hng always,
and will always express the will, satisfy the desires and mest the needs of
those in control or those who exercise power, or will strive to do g0, It will
be recognized and cheyed, either because it 15 generally agreed that recogni-
tion or obedience is advantageous, or necessary, or both. 1t differs in no
way, in the cnds that it serves, from any other human instrument or agency,
although as it is a social, that is human, instrument, developed and main-
‘tained to serve society and the individual, it Las all the variable charscter-
istics of man himself. To be precise, it consists of rules of condwct which
govern the conduct of individuals in their relations with each other. But it
should be noted that thesc rules may be ehanged, and arc in fact constantly
being chenged, to meet the wishes of ndividuals and groups, and that they
only govern their conduet when individuals wigh them to do so or when they
are forced to submit to their commands. What T am trying to emphasize
ia that there is nothing permanent, or final, or sacrosanet shout law as I con-
ceive it.

It s0 happens that one of the desires or needs of mankind is certainty .
snd sceurity and stability. This is particularly true of those with interests
to serve or rights to protect or power or privilege to uphold. It is therefore
natural and inevitable that the social instrument, the rula of conduet formu-
lated or devised to meet this need, should be certain and defined and rigid.
And law in certain of its aspcets is so designed. TUnfortunately for those of
ng who would bike to know where we are and to be able £0 say that the law is
this or the law is that, with seme degree of certainty and finality, this desire
of human nature is hot the only desire, nor is it, indeed, the most urgent one.
Opposed to it, and just as impartant and insistent, is the demand for change
which exists in every living organism and in every living society.
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This desire for change i3 particularly strong in those individuals or
groups who believe that ehange in the state or nature of their relations with
other individuals and groups is necessary to their welfare or existence, and is
likely to be strongest among the underprivileged or those without power and
positior.  The result is thaf in the field of human relations which law serves,
there is a constant conflict between the demands for stability and the demands
for change. Law perhaps hest serves its true function, the interests of the
individual and society, when it eonftributes to a solution of this eonfliet hy
procedural means. Canflicts of this kind, unless satisfactorily regulated,
tend to result in violence with attendant destruction, and they often do sa
result. Law, however, and legal procedure in particular, are an alternative
to violence, provided always that they are adequate and sufficiently flexible,
and provided, too, that the parties prefer them to the often emotion-satisfy-
ing adventure of violence.

You may ohjeet that what T have seid is general enough and vague
enough to inelude human relations in their widest sense, and to include all
of the functions of the state, whercas law is, and cught to be restricted to, &
certain limited and defined field. I admit this as true, but I still submit that
my deseription of the nature, the funetion, and the limits of law is reasonably
accurate. I apree that in a mature and well-organized community, one can
st any given mement discover with reasonable accuracy what is the law or
what are the accepted rules of conduct. But note why this is so. There
are, in the first place, reasonably objeotive institutions, the courts to deter-
mine or decide on what the law is. There is, in addition, an enforeing author-
ity, the state or its officials, to insure that this deciston i3 generally accepted.
But, I submit, neither the judiciary nor the police are themselves the law,
and if the “¢community” dissgrees, then temorrow neither police nor judicial
views as to what the law is, will or need be accepted.

You may suggest, therefore, that the “ecommunity” is the important ele-
ment in respect of law. I agree! “I7bt zocietas ibi jus.” But T go on to
add that where there are two or more individuals or groups in relationship
with ench other, there are present the basic elements or conditions of a com-
munily or society, and that the Jdefiniteness, the maturity and the importance
of law in any given community will be determined by the nature, the matur-
ity, and the desires of the community or the group which controls it. To
me, this matter of control is extremely important, for to the best of my
knowledge the devclopment of the community and the development of law
have been the result of the control exercised, usually in their own interests, by
one individual or, more often, one greup over the rest of the community,
either with their consent or by force. Bitt ohviously in a community in whieh
the control exercised is minority control, the pressure for change and the
possibility of eonfliet is likely to be great, Whereas a community in which
the control is widely distributed and in which therc is general agreement as to
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the ends to be scrved, and ay ta the means of achieving these ends, is likely to
be one in which the resistance 10 desired change and the danger of violence
are almost whelly lacking.

But again may I emphasize that law is not the community. It s rather
& means, and in the last analysis always an optional means, by which the
community or groups or individuals in the community zeek to serve certain
interesta and schieve certain ends. Ancther thing to be noted is that the
real basis'of law 18 seli-interest in the fullest and widest sense of that term.
In other words, law ia law because it works to the advantage of someone or
gome group or groips, ususlly those in eontrol, or of the community as a whole.
This being so, the sanctions or devices developed to insure respect and obedi-
ence {or law, such as that of ettributing the source of law to the supernatural
or to nature itself, ar the formalities and ceremonials with which it has been
kedged about, as well as the poliee, arc neeessary if the basie requirement of
the security of one’s legal rights is to be insured; whereas legislatures and
other law-meking and law-changing bodies {and cven including, in one of
their aspeots the courts), exiat ta enable necessary or desired changes to be
made in the law on the besis of compromise and without receurse to violent
means.

It js'salutary for most of us, who have been trained in the English and
American tradition, with cur heritage of persenal liberty, of the rule of law,
and of comparative freedom from the arbitrary will or whim of the executive
or dietator, to stop and look around us in o realistic way at the world in which
we live. Tor, if [ raad that world aright, it i8 one in which the *rule of law”
and “personal liberty™ are notorious by their absence over wide areas, and in
which the will of the dietator or executive, determined by expediency or by
emotion, i¢ the measure of justice and of effective law.

Ag Professor Bricrly has put it, “We note the melancholy iact that in the
warld today the observance of any kind of law is rather a rare thing, the ex-
ception and not the rule” T I do not mean to suggest that this state of ai-
fairs i desirable. I am, hawever, concerned with emphasizing that il does
exist; that, in other words, we are living in an age of revolution, national
and international—an age in which laws are made and unmede overnight.
But even these conditions have their advantages. They enable us, even
force us, to examine the very hases of law, in a way which would not be nec-
essary or even posgible in & static period. This examination, as we have
seen, brings out several matters of impartance. May T summarize them?

The first is the human purpose which law serves, and, because of this,
its variable nature. A second, the importance of the community in relation
ta law. Where the community is & unit and in agreement as to the ends
that the law should serve, where there are no great differences between groups
and individuals, law is likely to be a stable and orderly system, and changes
in it are likely to be provided for in an orderly fashion. Where this is not

1 Internationat Affuire, Voi. XVIT (1938), p. 26.
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true, then law and its attendant procedures are likely to be chaotic (though
they will exist, and be utilized} in the sense of repidity of their change, un-
certainty as to their content and meaning, and in the readiness to ignore
them or to interpret them as onc sees Lt, A third is the imporlent place
that the courts and the judiciary play in respect of law. Bince law is & rule
determining conduct between interested purties, it seems absolutely essential
that some relatively important and cobjective person or body should pass
upon the meaning of this rule and of the rights and duties arising wedey it.
Otherwise the rule is likely ta be subject to as many iuterpretatians as there
are interested parties, and each of these interpretations is entitled to equal
respect. A fourth is the place that force or contrel plays in respect of law.
It may and ususlly does determine the rule or the law in the first place. 1t
may determine its interpretation. And finally, it may and usually will de-
termine obedience to it. It is particularly important in revelutionary peri-
ods, and should be contrasted with that less spectacular law-making and
law-enforcing factor, the slowly developed custom or practice of a community.
Reasen is related 4o one aspeet of the law of nature, and is perhaps the only
effective modern remnant of that doctrine, As reason is likely to be sub-
jeclive, however, it cannot be an accurate detcrminant save perhaps in a
community hatnogeneous in experience, in outlook, and in desires. Consent
and, coupled with it, inertia ure no doubt important elements in the enforce-
ment of cbedience to or acquiescence-in rules of conduct or law. But these
again, Like resson, are important ¢oly in 2 homogeneous society, and are
never likely fo be & dynamie foree in law-making or charnging,

Turning then from this rather general exposition, let us examine in the
same way the nature and function of international law. While it is always
wise to observe the caution that internatione] law and domestic or national
law arc nob identical, I believe they are sufficiently similar (in respect of
thelr nature and {unction} to wartent the closest comparison. Professor
Oppenlieim has defined internatienal law a3 “the name for the body of cus-
tomary and conventional rules which are considered legally binding by civ-
ilized states in their intercourse with one another.” Without commenting
upon thia, let us go behind it and consider the nature of the international so-
ciety, if there i3 one—if none exists, then we need proceed no further—and the
function of law in it. The firat thing we notice is that, the persons of the in-
ternstiona)l zociety are soveretgn states and that they do, in varying degrees,
have relations with one another. Thua there is a community or society or, to
be more exact, an association of sorts; but as sovereignty by its very nature
implies freedom from control and irresponsibility for sction or the consc-
quences of action, it is not surprising to discover that contrel does not exist in
the international community, and there are resulting deficiencies in the respect
for or cbedience to rules of conduct.

Here, perhaps, it should be noted that the infernational community in
a world-embracing sense is of very recent origin. True, there were empires
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like that of Rome, and continental er maritime regions like Eurape or the
Mediterrenean which wera sufliciently & commurily io give rise to a system
of laws or rules of conduet governing their relations.  And there were philosga-
phies like the Stoic, or religious orgenizations like Christianity, which in
the Middle Ages under the leadership of the Western Catholic Church pro-
vided a degree of homopeneity which enabled s community and Jaws to de-
velop. Butieven in these situations or periods, as Dr. van Vollenhoven peints
put in hia little treatise on The Law of Peace, “the history of international law
is tantatnount to an epie, a vast unccasing struggle between two primeval
forces. On the one side is to be seen a real law of peace, a puny creature, yet
possessing a will to live. On the other side may be obscrved the powerful and
ruthless forces of war and a spurious law of war.” And the full development
of both world community and world law have waited upor our duy and genera-
Lion, for T think it no exaggeration to state that within the past seventy-five
years the world, for the first time in history, haa become a community in the
sense that all of it, and each division separately, is aware of, and reacts to, and
has some degree of relationship with all of the rest and ila parts and divigions.
But having said that, one must hasten to point out that it is only a community
in the most primitive and limited sense of that werd. It i3 heterogeneous in
almost every possible way, for its members differ in race, religion, culture,
philosophy, end are in constent eompetition or confliet in respect of their
vatious interests and ends.  But the fact that they have rclations with one an-
other, the {act that the ohservance of certain rules of conduch scmetimes is an
advantage, and the presence of traditions that have survived from the earlier
and more restricted internaticnnl eommunities of Europe and Christendom,
a8 well as the influence of the experience of the “stete” itself, have resulied in
the development and utilization of that systema er those systems of rules of
conduct which we now term international law, Many factors have con-
tributed to this development, not the least of which have been the writings of
students and seholars,

But, as with national law, there are one or two matters which stand out
and impress themselves upon one whenevar international law is examined and
anajyzed. The firstisthe primitive state, the immaturity of the international
community, mentioned above. The second is that resort o international law
ig, in the last analysis, optional, for, as with national law, 1t exists and funec-
tiong beeause the parties interested helieve it gerves their intercsts, while,
unlike national law, the parties are almost wholly exempt from any compul-
slon except that of fear of the other party and that of the questionable pressure
of adverse public worid opinion. If we keep these two last points in mind, 1.e.,
() that submission to internntional law i based on a belie! that it serves &
selfish national interest more satisfactorily than rejection of it and resort to
violence or ather means would, and (b) that it bas no institutions or authority
associated with it competent te insure obedienca to it, then I believe we arc in
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a position to understand our contemporary secicty and the place of interns-
tional law in it.

Arncther matter of impertance is the defective state of the machinery or
procedure for determining in sh objcetive, non-party wey, the rights of parties
and the content of the law applicable. Even more important and more sur-
prising is the apparenily generally held belief that this non-party procedure is
not eszential—a belief that can be explained only by reference again to the
fact and nature of the irresponsible sovereign state. As far back s the
beginning of the seventeenth céntury, Hugo Grotius, in that epoch-making
work De Jure Belli ge Pocts, distinguished between the just and the unjust
war. He ssid that a war waged in defense of national territery, to recover
property wronglully taken, or to right o wrong, was a just war and therefore
legally permissible. But Grotiue and praetically all who have suceeeded
him leave the decision as to when this state of facts exists, that is the justice
ar injustiee, the legality or tllegality of the war, to the determination of the
parties or o a public opinion always liable to be victimized by the clever
propagandiat. Here one cannot help noticing the. similarity between the
national law in respect of self-defense and the just war of Grotius. But there
is this all-important difference.  In national law there is slways a non-party,
objective body, the court, available to determine the lepality of, or justifiea-
* tloe for the degres of sclf-defense resoricd to. In internstional law this has
been left to the parties themselves, with the natursl result that sll wars and
aets of violence are invariably justtfied by the parties resorting to them, and
usually on the grounds of self-defense.

Ancther matter of supreme importance in respect of internationsal law ig
the complete absence of any centralized control or of sanetions based upon the
legalized and eentralized employment of foree. This again is traceable to the
existence and nature of the sovereign state. Dut its absence results, as one
might: expect that it would, in the constant threat or reality of anarchy—
anarchy not in the sense that there s no lsw and no community, but anarchy
in that laws are constantiy flouted, obligations broken and violence resorted to
cn the grounds either that sueh aetion is, from the party point of view, legally
justified, or, what is more important, seems likely to be attended by material
rewards.

I have indicated enrlier, that eontrol and the lepalized, that is centralized
or government use of force are characterisbics of cvery socicty posscssing any
semblance of law and order. I suggested further that, to the best of my belief,
eontrol in cvery modern society is exercised by a group or groups in their own
interests who impose their will tpon or win the acquiescence of the athers in
the community. T sugpested that the greater the homogeneity of the eom-
munity the smaller the control and foree necessary, so that it is eonecivahble
that in the ideal eamumunity, Utopia, we may achieve a true demoeracy wheres
the control exercised i exerrised in the interests of everyone equally, and be-
eausc of this, the {orce necessary to insure compliunce with the regulations and
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lawslaid down would be the minimum necessary to deal with the careless, the
selfish and the anti-soeial. One might expect therefore that a necessary stage
in the development of any real international community and of any recognized
gystem of International law would be the establishment of central sontrol and
of agents to enforee its commands and instructions end of ¢ourts to determine
and interpret the gontent of and meaning of these commands.

But again because of the soversign state, this does not seem probable, at
Jeast in our lifettme. The aliernalive or perhaps paraltel development is in
the direetion of a homogeneous eommunity of the world. This cannof be
homogeneous in respect of traditions and race, in the appreciable future at any
rate. Ttmay beeome homogeneous as to way of life, or philosophy of govern-
ment, and as to ends to be served and the means adopted in serving the ends.
I think it i probable thut this is what was oplimistieally hoped for in Paris
in 1919 when the League of Nations was founded. At that time it was ton-
ceivable that the victorious Powers, particularly Britain, France and the
TUnited States, might have organized the centralized control necessary to im-
pose their will and law upon the world, and for a time Britain and France did
o after a fashton upon Europe. But as was to be expected in a commumity
marked by freedom of choice on the part of each individual member in respect
of onduet and setion, it was natural and ineviteble thet each would go its own
way and seek such selfish interests as seemed most attractive to it at the time,
The United States almost immediately took refuge in 1solation; Russia in
Communisim; and Italy in Fascistn. Great Britain and France and some
fifty-six other states continued to experiment with certain forms of codpera-
tion in their attempt to establish an international government. But the
heritage of the past, coupled with economic nationalism and economic hard-
ghip, made this cobperation difficult.  And as the first resort to seli-help in
defiance of the rules laid down, as practised by Japan in Manchuria, paid or
scemed to pay material dividends 1n terms of prestige and territory and free-
dom of action, it was inevitable that other similar incidents would speedily
follow, a3 they did in Abyssinia, in 8pain and in Austria. Fer, as T said
earlier, the fundamental basis and final determinant of all law, as of sl action,
is an affirmative answer to the question—Does it pay?  Or does it meet a need
or sulisfy n desire? If it does, it is likely to be adopted. If it does not, or if
some nther procedure or action zeems preferable and possible, that will be
resorted to.

But it should be noted that the immediate post-war period has made
notable contributions to the development of an internationa! community and
to international law. Whether these contributions will be permanent remains
to be seen. But whether permanent or not, the experience gained is a per-
manent heritage. Among the important developments in this post-war period
are the following: (a) The creation of certain permanent institutions of gav-
crnment for the internntional community. These have in many respects
proved their worth and, League or no League, they will continue fo function if
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the international commupity remains a fact,  (b) The establishment of “non-
party” procedure for passing upon the legality or justice of the behavior of
gtates. This filled & gap in international law, a gap which was evident ever
since Grotius wrofe of the just war. As the application of this procedure was
2 definite limitation upon the freedom of zetion of individual states, and as it
could he argued that it benefited those who sat in judgment, even if indirectly,
it 13 not surprising that it has been subjceted to the severest criticizm, opposi-
tion, and in several eases defiance. But the fact that an objective procedure
was set up to pass upon the legality of the behavior of states and the fact that
it has funetioned on & number of occasions is of great sipnificance in the
development of international law. Coupled with this precedure for judgment,
hes been procedure to enforee obedience and to penalize disobedience of these
“non-~party” rulings. None of these, whether in the form of economic sanc-
tions or of the disapproval expressed in world public opinion or the Stimson
penalty of non-recognition, have proved an effective deterrent 1o unilateral,
and in that sense anti-social, action by a number of states. But apain these
experiments and thiz experience are of preat significance in the history of
international law, and I would venture to predict that we have not hicard the
last of them. Here again we see an attempt being made to introduce into the
internations] community procedures that afe commonplace in the national
and local community.

The Permanent Court of International Justice i3 not unique in the sense
that these other protedures are, for it had its origins in the pre-war world.
But its practical achievement is a contribution of the post-war period, and an
extremely important one. For the first time in history there exists a court
continuously available to all states to assist them in the determination of
“Justiciable” disputes which arise between them. T use “juskiciable” ad-
visedly, for while I agree with Dr. Lauterpacht that any dispute whieh the
partics choose to submit to an unlimited court may be determined by them,
and if no other procedure exists this may be desirable, I believe that both
courts and luw itself best serve their purposes and the community when they
are restricted to o certain defined field which T briefly if unsatisfactorily
describe as justiciable.

Writing of these changes in internstional Jaw, Dr. A. D. MeNair, in his
inaugural lecture as Whewell Professor of International Law at Cambridge,
states:

What I wish to emphasize is the legal choracter and the listories] sig-

nificance of what ia now being done. The first feature is that it i3 an

unheard of thing that filly non-belligerents should meet and expressly

coneur in singling out ene of two belligerents for condemnation as a

treaty-hreaker and an aggressor.  The second 18 that most, if not all, of

the measures now in force ip the name of sanctions wonld twenty-five

years ago have been serious breaches of the law of neutrality, affording
to the vietim of them good ground for reprisals or more serious setion.t

! Amnold D, MeNair, Collective Security (Cambridge, 1930), p. 14
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1 think, however, despite all this, that if we are honest we must admit that
these cew procedures are definitely, if only temperarily, in abeyance, and that
the members of the world communiiy still seem to prefer freedom of action
and parby interpretation of law to organized restraint and objective inter-
pretation. [t is necessary therefore to look at the state of internaticnz] law
in the contemporary scene and to ask oursclves several questions.

But first may 1 distinguish between what I consider to be international
law and the so-called laws of war.  In so doing, I do not mean to suggest that
the laws of war do not serve a useful purpose. They do, and for that reason
are to be commended and supported.  But here again I think a distinetion is
necessary between the laws affecting non-belligerents or neutrals and those
affecting the conduct of belligerents in their relations with each other. The
last, in my opiniaon, have no more place in an orderly and arganized system of
law, than laws providing for and governing the conduct of revolution and civil
strife have in the Constitution or statute books of the United States. As one
interested in human welfare I welcome anything which will limit the probabil-
ity of and mitigate the suffering attendant upon war. If rules governing the
conduct of hastilities will do this, then I approve of them, but both in fact and
n theory I see little evidenee of the truth of this. Certainly if faced with
defeat and prssible extinction as a nation, it is unlikely that any state would
sbide by the laws of war if their breach would seem to promise seme kope of
vietary and security; whereas T know that no individual soldier will concern
himgelf with any limitation uporn his actions which may result in his own
death. I do agree that, in certain eircumstances, preseribed restrictions may
be effective and valuable. I know thet they have an effective propagandist
value in time of war. Buf in all deference T submit that they should not be
included as gn mbegral part of international law. In attempting to do so, I
helieve we markedly weaken the bases of our subject.

The laws governing the relations of belliperents and neutrals I eopsider
to be in a different category. Here, ordinary rights and duties are affected
and ordinary rules of law ghould apply, subject of course to the extrabrdinary
circumstances which have resulted in the belligerents obtaining ecrtain special
rights and privileges and which are embadied in law and recognized by
neutrals. Ae these rights and duties are, within limits, capable of legal de-
termination, there is a place for them in 3 legal system. The limits menticned
arizse out of the possibility that the exeeptional circumstances end conditions
may foree, and usually have foreed, the belligerents to ignare or to change
these laws. As the aets of the belligerente may be based on grounds of self-
preservation, protests are likely to be useless and action for damages of doubt-
ful value, Reprisals and penalties are, of course, possible lines of action and
are obvious deterrents, but they are likely to be poor substitutes for the
material losses suffered.  Bub here again one must agree that the laws of war,
both belligerent and neutral, are part of orthodox international law and,
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regardless of their reality or validity in action, they must be given due con-
gideration.

The first question, therefore, that T would ask is, Is there any such thing
as international law? My immediate answer is an emphatic “Yes.” The
second question is, What does it consist 0of? My answer to that is, “The rules
of eonduct which may be resorted to by states or nations in their relations with
other states.” I say may advisedly, for in the present state of international
soeicty a stale has the option of accepting recourse to international law or of
rejecting it altogether and resorting to other measures, notably violence. Or
it may insigt on an interpretation of fact or law favorable to its own claims
and not consonant with that of the other state’s view or even with the generally
accepted opinion.

But here it may be usefu! to inelude one or two definitions of the subject
go that we may see what others have thought of this matter. Brierly states
that “The Law of Nations, or International Law, may be defined aa the body
of rules &nd principles of astion which are hinding upon civilized states in their
relations with one ancther.” ' Hall considers that “International Law con-
sists in certain rules of conduet which modern civilised states regard as being
binding cn them in their relations with one another with a foree comparable in
nature and degree to that binding the conseientious person to obey the laws of
his country, and which they also regard as being enforceable hy appropriate
means in case of infringement”? Fenwick deseribes it as “the body of
genersl prineiples and concrete rules which the states that are members of the
community of nations recognize as binding upon themselves in their mutual
relations.””® Behuman says the law of nations has “now become a well-
defined and logically integrated set of principles indicating the rights and
obligations of States in almost every coneeivable international situstion.” 4
Stowell defines it as “a set. of rules observed and enforeed by the states in order
to preserve the peace of nations and to facilitate international commerce.”
Hatschek postulates “a legal system based upon co-ordination (parity of
ranking?) and governing the relations of states inder se in g0 far as they have
pontact with one another as equally catitled units in the society of states.” o
Baty deseribes i aa “the common conseipusness, meinly inarticulate, of these
human beings, regarding the rules which ought to regulate those relations con-
stitutes the Law of Nations. Statesmen are guided by it. Jurists endeavour
to discover it. But neither statesmen nor jurists make it. Statesmen can
malke treaties; but treaties do not mzke law: they depend on the law” 7

' Brierly, The Law of Nations (2nd ed., Oxford, 1938), p. 1.

* Hall, Internationsl Law (8th ed., Oxford, 1924), p. 1.

* Fenwick, Internationul Law (2nd ed., New York, 1934), p. 32.

1 8chuman, International Politics (New York, 1933}, p, 121,

! Stowell, Internationsl Law (Wew York, 1931), p. 10.

* Hatschek, An Outline of International Taw (Londos, 1830), p. 3.
" Baty, The Canons of International Law (London, 1930), p. 24,
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These and all of the many other definitions of the subject (I have selected
but a few and these because they happened to be at hand) have, as cne might
expect, much in common.  Similarly, the various autheritics agree in 4 general
way as to the arigins or sources of international law. Tt follows that any con-
temporary student of the subject can discover with reasonable definiteness
and zecuracy what is generslly sgreed to be international law mt the present
time. Or at least he can discover it with about the same accurncy that the
student san discover the content of municipal law in the common law coun-
tries. But does this apply with equal aceuracy to the stutes themselves?
Can they discover and do they know what are the rules of international law
and are they bound by these rules? In theory they can and do. TIn practice
however it i3 ot so simple, as I have tried to point out earlier in this paper.
For the fact iz that the statea or their representatives are interested parties
and as such they strive, in respect of international law, as of other things, to
protect and further their own interests. Further, as they are under no com-
pulsion to submit their dispute to arbitration or to & court of law, there ig
always the temptation ta refuse to do so, particularly if they suspect that they
may lose by so doing or if they believe that they will gain by refusing, Thig
means that we as a race, or a3 6 community of states, have evolved a reason-
ably adequate body of rules of action or conduct governing the relations of
states but that compliance with these rules is stil) 2 matier of choiee or oplion
for each individual state. Further, we have set up certain courts and estab-
lished certain procedures which insure that interested parties (or states) may
obtain an intelligent and impartial decision or opinion in respect of legal
disputes. Dut, again, the states are, in the main, under no obligatior to sub-
mit their disputes to arbitration or judicial settlement. And finally, there is
no authority or sanction which reguires or insures that a state shall comply
with the decision or finding of the court or arbifral body. The result is that
in to0 many casea both internationsl law and international legal, procedures
are either ignored by states or are distorted by the parties in an aticmpt to
further their own interests. But the fact remains that we have hoth law and
procedure, and as in a preat many cases, particularly those of lesser im-
portance, it is more satisfactory (i.e., it pays) to submit them to legal settle-
ment, this iz done.

Then it must net be forgotten that the existence of this hody of law liag
an important-influence upon settlements which are pon-legal or semi-legal,
e.g., in diplomatic negotiation and conferences. And it is particularly im-
portant in assisting municipal courte to-determine issues involving points or
principles of international law.

What I have just written applies to what I term ordinary international
law, or the law of peace. Butb it Is (to me regrettably)} still competent for a
state ta ignore this and to resart e what I term the extra-legal procedure of
violence or war. And when this happens, a new set of circumstances arises
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and a new attitude and new procedure become necessary. It is true, as I have
pointed out, that internstional law and international lawyers try to regulate
both resort to war and the conduet of war, but, as I attempted to suggest, the
very nature of the remedy or procedure mukes this of questionable value in
the legal or juristic sense. To me war is the antithesis or the denial of law.
It, like revolution, oceurs only when legal means have failed, when law as a
remedy has broken down or when a party or parties have decided upon action
regardless of law and legal procedure.  Law, judicial settlement, and arbitra-
tion, B3 Professor Drierly has so aptly stated, are no mere a substitute or
necessary alternative Lo war than water is a substibute for whisky.! Na-
tions resort to judicial settlement to obtain a settlement of their claims accord-
ingtolaw. Nations resort to war to impose their will upon other nations or to
prevent ather nations imposing their will upon them. There is rarely if ever
any congideration of precedent legal rights in the final scttlement, and very
little in the conduet of .(he hostilities, save upon grounds of pelicy and ex-
pediency, in a bitterly contested modern war. For these reasons, while
reeoguizing the existenee of war, and of the measures outlined or agreed upon
to regulate and control resert to war and its conduct, I prefer to place them
spart by themselves in o seotich labeled “the cxben-legal relations of states,”
and to treaf them as such.

Sometimes one or two practical illustrations are & useful aid to an under-
standing of a thesis or point of view. In conclusion, therefore, 1 propose to
regort, to this device. I have argued that both law and international law
are human in their origins and exist to serve definite hvman ends.  This being
&0, they are susceptible to human interpretation and to being changed in the
interests of human beings. I ihen went on {o note the diffevences, particularly
in respeet of what T term the procedural field, between national and interna-
tional law, and I sugpested that these differences in respect of courts and sub-
migsion to them, authority and sanctions, were due to the nature of the
sovereign state and the primitive and heteregeneous condition of the intef-
national community as contrasted with the position and status of the indi-
vidual ¢itizen and the often mature and hemogeneous national community.
May T for the purposes of eomparisen, therefore, and subjeet Lo the objectivns
znd hmitations which I vealize are inherent in such comparisons, refer you to
the effect of the doctrine of rebus sic stantibus upon contraets in municipal law
and upon treatics in international law. If I make a contract with one of you,
and later, you try to foree me to carry out my part of the contract, I may
refuse on the grounds that the conditions have so materially ehanged that T
am no longer bound.  If I do, and if you disagres, the remedy is simple. You
liale me before & court of law and the judge decides whether you are right or
whether Tam. In other words, the judge determines what is the meaning of

' 4“The Function of Law in Interoational Relations,” Problems of Peacs, Third Series
{1928), p. 203.
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the doctrine rebus sic stontibus; he deeldes whether 16 is applicable in this
particular ease and orders accordingly; and his order or decision is enforeed
by the suthority of the state seting through its officials.

But suppose Canada males a treaty with the United States about naviga-
tion en the St. Lawrence, or about the export of bydro-elsetrio power, and
later our Government refuses to earry out the terms of the treaty on the
grounds that the conditions have altered and that we are no longer hound
hecause the doctrine or rule of rebus sic stantibus applies.  The United States
may then do cne of a number of things. 1t may—though 1 am glad to say
that T do not believe it ever would-—ignore possible legal remedies entirely and
declare war upon Canada, or, in the modern style, seize Ottawa and hold a
plehiscite, Needloss to say, such a settloment would rot be in gecordance
with my ideas of law and justice. Or the United Btatez would, in all probabil-
iy, enter inte negotiations with the Cunadian Government and on a hargain-
ing basis reach ah agreement about the matter in issue. The two countries
might agree to submit the matier to arbitration; in that case their representa-
tives would argue the pros and cans of the various theories or concepts of
the dectrine of rebus sic stantibus and the judges or arbitrators would de-
termine both this and the rights of the parties. Dut no offieials or authorities
are available to see that the decigion is carried out, and obviougly if it im-
noscd obligalions upon the United States which the United States rejested or
ignored, there would be little that Canada could do about it.  Or, finally, the
matter might be allowed to seltle itsell, which scems Lo be the ease in respect
of the Jay Treaty of 1794, or at least of certain terms of it. For here it ap-
pears that both Canada and the United Stutes have reached independent
derisions in respect of their ohlizations nnder it snd apparently de not pro-
pose to do anything more about it,

After this adventure into the realm of subjeetive philosophy and juris-
prudence it is perhaps fitting that in conelusion I should give my answer to
the views expressed by Profcssor Zimmern and the student to whem I referred.
I would reply to them that there is a broad and well-organized system of
international law; that it is of very real value when nativns elioose to use it;
that even when they reject it, it still has very considerable influence, as witness
the fact that nations usually elaim, even in rejecting it, that they are comply-
ing with its terms; that, as its rejection is often a disadvantage in the long run
because of the attitude of other states, this possibility serves in some respects
as 5 sanction; that when it is invoked, states usually accept the ruling agreed
upon or handed down; that its existence is of great importance in assisting
national courts in the delermination of issues invelving international law.
Having said this, I would then go on to meet their general critieisms and
oljcetions by pomnting out that the international community is primitive
and heterogeneous; that there is no central authority or orpanized pgroup
exereising control in it; that its procedural facilities arc definitely limited ; that
resort to the extra-legal procedure of violence and war, as an option or sub-
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stitute for law and legal procedure, is stil] possible and proper; that much, if
not all, of the popular criticism directed at internstional law arises out of this
fact, and out of the practice of international lawyers claiming that such viclent
procedure ia within the field of international law. I would go on to point out
the changes in this regard suggested in the immediate post-war period, and
note the effect that these wre likely to have upon international law and sub-
mission to it. I would draw special attention to the fact that here in North
America, between two relatively homogensous gtates, international law hus
been of great service, and submnission to it seems to be an accepted practice;
and finally, I would go on and say that, just as within the state, law has proved
to be a more satisfactory instrument than violence or any other alternative,
5o it 13 reasonable to expeet that unless autarchy becomes the rule, the com-
munity of nations as their relations merease, and a8 their intereste coinclde,
will agree that reference to law is preferable in returns received te the other
alternatives, notably war. I would in addition saggest that the weakness of
international law is not in the substantive law itself, which is, in my opinion,
reasonably well developed and adequate, but in the unoryanized state of the
international community and in the weakness or defielency of the existing
procedural facilities, as for example, non-party precedure, eontrol, compulsory
jurisdietion, organized sanctions and penalfies, and o vecognized and -
ganized law-making and law-changing body.

Chairman Rreves.  The second address af the evening will be upen “The
theory of international law,” by Dr. Jeosei L. Kunz, of the University of
Toledo, Ohio. Would that we might have also & situation that would permit
of a professor from the University of Toledo, Epain. I have great pleasure in
presenting, therefore, Dr. Kune.

THE THEORY OF INTERNATIONAL LAW

By Josor L. Kunz
Lecturer in International Law, Undversity of Toledo

The history of the post-war years shows that international law is some-
times overestimeted, somebimes underestimated.  The truth is, that inter-
national law is, in the words of Professor Brierly ‘‘neither a chimera nor a
panacca.” T And this is true not only of international law, but of all law.
But this cognition is already the fruit of theoretical insight into international
law. And this remark brings me directly to the basie importance of the
theory of international law. For, if the layman sometimes questions the
value of international law, many an inbernational lawyer questions the value
of the theory of international law.

In another connection I have tried to enalyze the particular echaracter
of the American science of international law, it peculiar virtues and eventual

Y. L. Brierly, The Law of Naticns (2nd ed., Oxford, 1938), pp. v, vi.
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shorteomings! Among the latter I ventured to suggest its a-theoretical, or
sometimes even anti-thearetical attitude, not onty its negleet, but its fear of
theory; and I tried te trace the reasons of this anti-theeretical attitude—the
basic mental attitude of Britons and- Americans, overestimation of natural
sciences, the predominance of the “case™ and the “case method,” the over-
emphasis on the practical, the adoration of “success.”” The “pressure of
practicality” is responsible [or the more professional than scientific charueter
even of the law schools. Add to that the complexity and technicality of the
common law which forees “Law Faceltics to emphasize technigue at the ex-
pense of the broader problems which underlie the modern legal systems.” ®
Fven the law schools have still fully to eonguer their proper task, which
cannot be to teach success, but alone to advance the science of law; this is
the jeb of the new profcssion of the scholars of the law, & profession which
came into existence in America with the victory of the law sehools. And [
am bappy to say that this transformation from the purcly professional to the
truly scientific character is already under way, in the fields of common law
as well as in international law, whether taught in the law sehools or in other
departments. The newer development of the casebooks on international
law shows the furning-point to a more theoretical treatment ; this transforma-
tion i3 particularly visible in the recent work by Briggs.?

It is, ¢herefore, already at & moment where the importance of the theory
of international law is being more and more recognized in America, that I
feel it my duty strongly to underline this importance. Tt is perhaps perti-
nent to stress, first of all, the true meaning of the coneeption of theory, to do
awny with the misconceptions, aecording to which theory is often identifted
with idle euriosity, with Utopia, misconceptions sccording to which theory
i& nothing hut mental acrobatics, & pure jeu d'esprit of seholars, ntferly de-
void of any practical value, far remote from the so~called ‘real life.”

The ward “theory’ is the Greek word “Gewple,” which tomes from
“Bewpeir.””  And this verb means to look at, to contemplate, to look into, to
view, to behold, to gain & deep insight of an objeet. Bewple, therefore,
means & deep study, a full insight or beholding, a systematic statement of
rules or principles. Theory means the pure, ahstraet knowledge, the knowl-
edge of principles and methods. It ig in this sense that theory is aften con-
trasted with practice. It isin this sense that Kant has written & eritique of
pure, i.e., theorctieal, and a oritique of practical reason. ‘The theorctician is
concerned with what is, the practician with what one should do. It is in this
-sense that Aristotle distinguished the scientific man from the politician:
“Bewpryrikbs Tiv Brrwy, mpakTixds riv bebwrwr,”  The theoretician’s attitude is
concerned with the general validity of the solution of problems, the practi-

{ Josef L. Kunz, The Ameriean Sclence of International Law,” in Law: A Century of
Progress 1835-1935 (New York, 1937}, Vol. II, pp. 166-194.

% Modern Theoriea of Law (London, Oxfard University Press, 1933), p. +.

* Herbert W. Briggs, The Law of Nations, Cases, Documents, and Notes (New York,
1938).
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cian seea only the single, conerete care. The theoretician is interested in
truth, the practician in success.

And yet, theory and practice, while different, are by no means separated
frore each other by an unbridgeable ahyss; they are closely and necessarily
correlated to each other, Kant ! has definitively shown that the iden that
something may be all right in theory Dut not have the slightest value in
practice is an unlenahle error. On the one hand, theory exists in order to
be applied; the theory of law is the theory of the possible, positive law; on
tke other hand, no practice is possible without theory. At the very hasiz of
every action, however practical, there is always necessarily theory, A prac-
tice which tries 1o go ahead by rejecting theory on principle must lead ta
absurd results; the neglect of or opposition to the theoretical insight takes
ita révenge in the crashes of practice.  ““Yet at the threshold of this subjeet,”
wrote Professor Garner and Mr, Jobst in their excellent Report, “one en-
counters the fact that there is no clear and well-defined law of treaties.’”?
While fully endorsing this statement, I would like to add that we have not
yeb u elear and ‘well-defined theory of international treaties. And may I
further suggest that one of the reasons for the fact deplored by the authors is
exactly the lack of an adequate theary.

Theories are often influenced by events, but events are often inflienced
by theorics. Tho theories of international law in the post-war years have
been influenced by the effort theoretically to explain a given historical situa-
tion,® and the chunged international situation of today is reflected in different
theories. But, or the other hand, these theories have, in a far-reaching
way, influenced the svents, and do influence them.

The importance of theory, its distinetion from, but correlation to
practice, finds ity expression in scienee. Every seience ig cssentially theory.
It is true that law is a practical matter; buf law is not identical with the
geicnee of law ; international law is not the same thing ns the science of in-
ternational law.

No seicnee is possible without theory, 7.e., an effort to coirdinate the
facts, to think them. A science i8 not a mere aggregate, but a system, and
in urder to arrive at 6 system, we need, as Kant has shown, a method, fe., a
proeedure according to principles of reason by which alone a diversity of
cognitions cun become a system. For the scholar of international law, the
methodological problem is, therefore, of preatest importance. Let us here
again remember what the word ““method”” means—the way.! How can we
reach 8 goal without knowing the way?

t1. Kant, Uber den Gemetnspruck: Das mag in der Theorie richiig sein, lougl aber nicht
fur die Prozis (Kant’s Sémiliche Werke, ed. by Vorlander, 6 vols.), pp, 68-113.

2 Luw of Treaties (Bupplement te Amisuican Jounwar oF INTERNATIONAL Law, Vol. 29
{1925), pp. 666, 667).

#For au excellent and detailed anulysis, ¢f, Walter Schiffer, Dig Lehre vom Primal des
Volkerrechis in der neveren Laleratur (Leipzig and Vienna, 1937).

4 From the preposition pert znd 3565, the way,

»
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We international lawyers as such are the scholars of international law;
a5 gueh, we are not diplomatists, statesmen, government advisers, conngel
for plaintiff or defendant in internaticnal cases. COur profession is the science
of international law, our task is to advance this seience; our task is 8 seien-
tifie, f.e.,, theoretical one. How could we neglect theory? We are, indeed,
by profession, the theoreticians of international law.

If our profession is not the practice, but the science of international law,
it is-necessary, for further clarification to state that this term has different
meanings, that internationel law can be approached from many angles, ean
be made the subject-matter of different sciences which are all legitimate,
aven necessary, for a full understanding, but which are different in their
subject and, in eonsequence, in their methods.

As T have explained on other oceasions in greater detail,! there is Uhe his-
tory of international law, the rociology, the psychology of international law,
there is polities of international law, Buf, in the stricter sense, the scicnce
of international law is a legal science, working with juridical methods, con-
cerned wilh the international law that 4s.  And this tagk is a thearetical
one. One of the fundamental methodological postulates is not to confuse
the science of international law with the politics of international law, the
statement of the law that is with subjective wishes as tc what the law should
be,

Apart from this danger of confusion, there is the further danger arising
out of the confusion as to the methods of the legal science in the proper sense,
dangers which eome from twe opnosite sidea: from those whe would eonfuse
law and morals—the natural law lawyers, working with a dualism of legal
arders, the positive law and some “higher law” and often irying to briug
about a conciliation between their two legal orders by a fictiticus presump-
tion, as e.9., Seelle’s hypothidse du bien lgeféré; and from those who would ina
fashionable but clearly untenable way identify legal science with natural
Belences.

We international lawyers as such, are, as I have stated, by definition
and profession, the scholars, i.e., the theoreticians of international law. The
thearetical task is our raison d'gire. Qur theoretical work determines our
place and our usefulness in & socicty bullt upon the principle of division of
labor. As there is no practice without theory, so it is certain that no solu-
tion of the very practical problems of the reorganization of international
relations is possible without theory. The theoretical, seientific work is, par
exeellence, our gontribution to this solution,

Tt 18, therefore, clearly necessary thet we cultivate the theory of inter-
national law in cur teaching as well as in our research. For teaching and

10, Josef L. Kunz, “The Vienna Schonl and International Law”, in New Yerk
University Law Quarterly Review, XI/3, 1934, pp. 370421, and my remarks in Proceedings
of the Fifth Conlerence of Teachers of Iaternutional Taw and Related Subjeets, 1932, pp.
9193, Cf. Géorges Seelle, Précia de droit dés gens (2 vola, Paris, 1932, 1934).

>
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research are closely intereconnected and refiect upon each other. In laying
stress on the theoretical in our tenching, we will Luild up a generation of
men who are not merely legal technieians, hut jurists- who, in turn, may be
able to make their contribution to the advancement of the science of inter-
national law. By doing so we will ereate a basic understanding of interna-
tional law and ife thearetical problems without which no sound practice is
possible, we will teach them that international law, as law in general, is
more then a mere technigue, more than a way of making g living, that “law
15 the calling of thinkers.”

But the place of theory in teaching presupposes the place of theory in
our research. Qur theoretical work is our particular contribution, and far
from being of no practical value, it is the theory of inlernational law which
guides the practice. It is the theoretical work of the scholar which the
municipal judge having to decide caacs involving problems of internalional
law needs a8 well as the international judge. The theoretical work of the
stholar is indispensable to foreign offiecs, Tt is indispensable to legislators,
to statesmen, to diplomatists. The work of the theoretician is finally in-
dispensable for the polities of international law. The codificativn of in-
ternational law, the preparation of international conferences, of treaties, the
setting-up of international institutions, cverywhere the work of the theo-
retician of international law is indispensable.

But hers, perhaps, a warning is necessary. The suceess of the polities
of international law presupposes theoretical preparation and guidance.
Politics itself is not & 'science, but an art, the art of what is possible under
given circumstances. The determination of the new international law is not
the task of science, but of politics, not of the sehalar, but of the statesman,
It is for the statesman to malke the political decision. In making this de-
cision, which is always an experiment, the scholar of international law as
such has no guperiority over the statesman. His advantage lies in formu-
lating the contents derided upon by the statesman.

Theory, we said, is the viewing, the beholding of the essential, the deep
insight inte principles and methods. Objectivity sand impartislity are
therefore necessary for the theoretician, Up to now I have dealt with two
dangers: the anti-theoretical attitude, and the confusion of methods. PBut
the theoretician of international law is threatened by a third danger, the
danger of a politically prejudiced attitude. Legal science, like all soeial
geiences, is here in & much more diffieult position than natural sciences. The
theoretician of international law may be subject to pressure from within,
consciously or uncensciously, or to pressure from without.

His sole interest as a theoretician, his interest in truth, may be endan-
gered by his own subjective political attitude, whether pacifist or nationalist.
Instead of being engaged in the theory of international law, he may indulge
in utopias and wishful thinking; or he may become the mere servant of the
practical policy of his stata or its allies or {riends, Then, what goes under
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the name of theory of international law is in fack nothing but politics, an
ideology to justify a particular foreign policy; the science of international
law becomes one mare jnstrument of national policy. This denger is par-
ticularly real in an epoch like ours, which is & period of transformation and
erisig, a Deriod which has been shaken (o ite very {oundations by the Werld
War and jts aftermath.

I have spoken upon the hasic importance of theory in the scicnee of
internationsl law. One more question comes up. What do I mean by
theory, especially where is the dividing line between the theory and the
philosophy of internaticnsal law? For philosophy of law certainly also lies
at the basis of the seienes of internationul law.

Kelsen understands by theory of law the problems of the nature and the
structure of the law, its relations to the statc and society, of the fundamental
conceptions and the methods of cognition of law, the relations in principle
between the different juridical orders of the states and between mumnicipal
and international law, and contrasts this theory of law with the philosophy
of [aw eoncerned with the problem of justice, of a natural, right, absolute,
just law, Others, like Del Vecchio! and particularly Recaséns Siches?
hold that the philosophy of law embraces both the valuation of law (the
problem of justice) and the theory of law. However that may be, it is this
seeond problem whieh T designate here as the problem of the theory of in-
ternational law, i.e., & philosophical theery of possible positive international
law.

Having said so much on the impaortance, the cssence, the necessity, the
value of the theory of international law, there would still remain the task
of giving the theary of international law, This, of course, cannot be done
kere. To give, or even only to ocutline the theory of international law,
would reguire not a paper, but a book, not, a short address, but a course of:
lectures.  All I can do here is to make a few general remarks.

If internationsl law is law, 1t must correspond to the theoretical sup-
positions of Jaw. [t follows that the theory of internaticnal law must
necessarily start with the theory of [aw, as the philosophical theary of all
possible positive law, as the theory of the essence, the structure, the form of
law, aa the theory of the ultimate and irreducible notions of every legal order.

No theoreticel understanding of international law is possible without a
theoretical understanding of law. Therefore, the notion of law stands at
the threshold of the theory of international [aw. The theory of law shows
that the law is & system of rules or narms, that law is a rule regulating huyman
behavicr, that the rule of law connects persons with facts, not sceording to
causality, but to the juridicsl nexus of imputation, Every rule of law regu-
lates and cannot regulate but human behavior. But not every rule regulat-

1Giergia Del Yecchio, Leziond di Filosofia del Diritlo (3rd ed., Rome, 1036), pp. 24
* Luia Racaséns Siches, Direcciones contempordneat del pensamients juridico {2nd ed.,
Barcelona, 1935).
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ing human behavior is a rule of law. The law regulates the behavior of men
only in their relations with other men, And as man is by nnturc a secial
animal, law iz coeval with the existence of men.

The rule of law is binding; herein les its specific characteristic, its
validity. That law is binding means that it is supraordinated to, indepen-
dent of the will of the individual subject to this legal order.  As the rule of
law is, in contradistinotion to the rule of eausality, on the level of oughtness,
it follows that the rule of law cught to be observed. Bul the problem why
it ought to be ohserved is clearly a metajuridieal problem which cannot be
answered by the scicnee of law,  The rule of law vught to be observed, but
it can be disregarded in fact. The violability of the law is therefore eszen-
tially inhereni in the very coneeption of law. The mle of law is a com-
pulsory norm; its essential characteristic is not eoercion—a problem of fact—
but evercibility. Taw needs s sanetion. Bul while law, as 8 normative
rule, presupposes a certain tension between the norm and reality, this tension
must, ot besomnc too great. Here the theoretical investigation of the
relations between law and foree comes in, the insight that of the one hand
law cannot be identificd with force, on the other hand that na law is poseible
without the possibility of the application of physical force, a relation which
already the Roman legal proverlh gladiuy legis custes eorrectly states.

Every legal order determines who the subjects of this legal order shall
be. Every legal order is built up in stages. The theory of law is not only
concerned with the validity, but also with the creation of the law. The
problem of the two fundamentals of law, stability and possibility of change,
comes up here. ‘

It is only on the basis of the theory of law that an adequate theory of
international law can be built up. Thig theory will have to show that in-
ternational law is law, that it corresponds in its form and structure to the
essence of the notion of law. By doing so, it will not only aveid common
arrors but explain them in their thearetical untenability. It will no lopger
be said e.g., that the violations of international law, real ur alleged violations,
speak against its legal character. It will no longer be dogmatically asserted
that international law binds only states, not men. For if it is law, it cannot
repulate anything but human behavior; but the theory will equally aveid
drawing from that the erroncous conclusion that the individual is by neces-
sity a subject of international law. Equally it will be shown that the dog-
muatic assertion that only states arc and ean be gubjeets of international luw
is untenable, because it is international law itself which determines who
shall be ity subjects.

The theory of international law will show that international law con-
sists of ecompulsory norms, thal it has a sanction; this sanction of general
international law is war and reprisals. The theory will deal with the rela-
tions between municipal and international law, will show that international
law a3 law is necessarily supraordinated to its subjects, that the famous
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theory of international law as a “law of cobrdination” is just as much 2 flat
contradiction in terms as the equally Tamous theory of international law as
an “anarshical” law., The supraordinated validity of international law
must not be confused with the methods of its ereation. The theory of in-
ternational law will study the sources of international law and their relations
to each other, the problern of the bicrarchy of these sources, the problem of
Fus cogens and dispositive law, the problem of the so~called “gaps’” of inter-
nativual law. It will study ils application in the cxceutive and judicial
process. It will study the theoretical relation between international law
and force, between international law and orgunnigation. It will study the
fundamental problem of stability versus change.

The theory of internativnal law will study, on the basis of the general
theory of law, the particularities of the present positive international law.
The theory of internationel law will do away with the ides that by nocessity
international law must always remain in the stage of development it ac-
tually possesses, that the o-called ““weakness™ or “imperfection” of present-
dsy international law is inherent in the very canception of international law,
that it is by necessity a “law su? generds,” & “political law,”” a “dynamic law”
and so on, thal “it can exist only so long as it has an imperfect degree of
positivity, since the perfecting of its true vigor would of necessity mark its
cnd,” stalements which are now again fashionahle not only with nationalist
writers, but also with thinkers where we would not expect it.!

The theory of inturnational law will show that the present international
law iz a primitive law. This is not, as Lauterpacht® would have it, an
“cxcuge,” but s theocretieal insight. TE is no argument that Lauterpacht
says that the international community is composed of non-primitive states,
that it is in all regards excenl with regard (o its law, non-primilive. For
what we state is exactly that it is a legally primitive community. The
primitive charaeter of internationul law is w vonsequence of its primitive
organization. The dogma of state sovereignty must, therefore, be in the
very center of the theory of intcrnational law. But the primitiveness of
present international law is no argument againgt its legal character, nor iz it
& unique feature of intcruational law; it is a feature which it shurcs with
primitive municipal law. ‘The theory of law must deal with all possible
positive law; just as the historical school looked only at primitive law, so
the analylical school lacked only at advanced laws; in consequence, inter-
national law was not law [or Austin, But both these schools unduly narrow
the conecption of law; they are not theories of law, but only theories of &
certain type of law.

The primitivencss of international law, ns in municipal law, lies in the

1. the above quotation from G. Dol Veechio ““On the Statualily of Law’’ in Journal
of Comparative Legislation, London, February, 1937 {separate print, p. 14), se2 also Verdross,
Vélkerrecht (Berling 1937); p. 48.

211, Lauterpacht, The Function of Law in the International Community {Qxford, 1533),
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lack of speeial organs to enact, to execute; and to enforee the law., The
enactment of the law is fo a great extent entrusted to the subjects of inter-
national law under the rule of unanimity. The execution of general inter-
national law is entrusted to the states. The enforcement of international
law is not monopolized in favor ef the international community, but left to
the subjects according to the system of self-help. The states are not only
left free fo enforce their rights by war or reprisals, but they themselves de-
cide also ypon the existence of their rights; there is no compulsory court in
general international law. KEven where in particular international com-
munities, like the League of Nations, international sanctions are preseribed,
theilr effective application, nevertheless, must rely on the good will of the
member states and on their physical force.  As s primitive law, international
law knowa no distinction yet between execution and peralty, knows no
individual respongibility for fault, but only colleclive responsibility lor
success., Like every primitive law, international law is predominantly static.
“The first and simplegt idea is that law exists in order to keep pesce in o
given society; to keep the peace al sll events and at any price. This is the
conception of what may be called the stage of primiiive law.”! There
followed the “transition from the idea of law 83 a device to keep the peace to
the idea of law as a device to maintain the social stalus quo.”?

It is here again that the theory of international law becomes also of the
greatest importence for the development of internationul Iaw, Not as if
the theory could bring about a progressive development, as if it eould create
the conditions which will make such a development possible; the political
decisions must be made not by the scholar, but by the statesmen or the
people. That is why the attempt of international lawyers to present their
wishful thinking as the positive luw, by “implying” into treaties things to
which the nations obviously were not prepared or unwilling to consent, is
not only thevretically untenable, but also practically harmful, because it
creates mere illusions in the mind of the man in the street,

The theory of international law cannot bring about the progressive
development of international law, but it can influence evenis by not de-
veloping pseudo-thecries which are only rationalizations of political prac-
tice, ‘but which also strengthen this prastice by the communis dectorum
opinio, such as the inmous theory that certain international disputes are by
their theoretical nature unjusticiabls; by laying down the theoretical con-
ditions which must be fulfilled if a certain desired progress is to be achieved,
by showing that such progress needs a powerful organization ta enact and to
enforce the law; by showing, not that law must replace force, but that & more
perfect form of enforcing law must replace the primitive form of self-help;
that, even if enforcement through war remaing in the hands of the siates,
war must become first the execution of an international judgment, which

1 Roscoe Pound, An Introduction to the Philosophy of Law (New Haven, 1922}, p. 72.
2 Jbid,, p. 76.
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presupposes obligatory jurisdiction of international eourts; that this stage
must be followed by monopolizing the enfarcement of their judgments in the
hands of the international community; that cven this is not enough, as
Lautcrpacht and Kelsen ! scem to think. For there remains the need of
changing the law; and "peaceful change,” as the theory shows, is not pessible
through judicial, but only through legislative process.

The theory of international law ean, therclore, also warmn that desired
results arc impoasible if one trics to reach them in neglect of or in centradic-
tion to theoretical insights. 8o the failure of post-war efforts at disarma-
ment could have been theoretically predicted; for as long as the method of
self-help ia retained in principle, *’he who is witheut arms is without rights.”
Tke theory could have predicted the difficulties of the League, because it is
built upen contradictory principles, inspired at the spme time by the wish to
retain fully the sovereignty of the members and burdening the League with
funetions which only a supranational community, powerfully.organized to
enact and to enforce the law, could fulfill. Tt eould have predicted the fail-
ure of attempts at abolition of neutratity withoul abelishing war. It could
heve predicted the failure of the attempts at elimination of war without
creating substitutes for the nen-warlike settlement of all intcrnational eon-
flicts. For it is clear that no internationsal law, as no law, can abolish
confliets; it only can change the methods of their scttlement.  Theory eould
have prodicted that cven a eompulsory court is not encugh ; for international,
as well as internal, eonflicts are nol only conflicts on what the law is, but also
on what the law should be. The necessity for change cannot be eliminated
from any system of law. Whether you look ou the untagonistic aspirations
of nations ag eonflicts between security and justice, or simply as clashes of
interests, it was theoretically to be foreseen that a system built upon purely
static lines by simply ignoring these dynamic conflicts must lead, as in mu-
nicipal law, to rastlessness, revolutions, civil wars, to international restless-
ness, the use of furce, wars a9 a means to change the law.

Science itself is theory. And whereas in the ficlds of municipal law
where there is a fully developad law looking back to a long history, codified or
hased on along line of selid precedents and deeisions, it is, to a certain extent,
possible simply to cxplain the positive law, a young, undeveloped, primitive
legal order like international law needs theory much mere. In the science
of international law, 8s, e.g., in the science of canflict of laws, the scientific
approach to any problem, however concrete, however restricled, lends
necessarily to the very fundamentals of jurisprudence. And in a period of
crisiz and transformation as our present epoch is, the consciousness of these
very fundamentals of the theory is donbly necessary. I have said enough
to show the basie importance of theory for the science of international law
as well as for its practice. Theory is destined to be applied in practice, and

1H. Kelsen, “The Legal Process and International Order,” The New Communwealth
Monographs (London, 1935).
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no practice ia possible without theory. May I conclude this paper with s
well-lmown, o little modified ward of Kant? A theory of international law
which would not have in mind possible practice would certainly be cmpty;
hut, practice without theory—=#ewpeiv means to see—would be blind.

Chairman Reeves. The two addresses are now apen for diseussion from
ihe Joor. )

Professor ALseRT A. opEN. T just want ta ask one or two questions of
Dr. Kunsz before we get too far away irom him in the diseussion. I think we
are especially interested in Dr. Kunz as one of the men of the “Vienna School”
of international law, one of the men who has worked on the “pure” theory of
thelaw. Iwonderif he conld pick gut for us some of the basic principles used
by the several members of the school as grundnormen for their system? Our
Chsairman has mentioned the basie importance of the observance of treaties
—the pacta sunt servands of Kelsen. How would Dr. Kunz's formulation of
the grurdrorm differ from that of Verdross, for instence, in (esellschaft,
Staat und Rechtf

Dr. Kuwe, 1 smvery sorry, but these problems are so vast pnd so com-
plicated that it would he mbsclutely impossible within the time at my dis-
posal even to touch them. May I refer you, sir, to the study on the “Vienna
School” and international law, which I published in 1934 in the New York
University Law Quarterly Review.

Professor Jamms W, Gasner. I very much hope, Mr. Chairman, that
this meeting haa not left the impression that the American Society of Inter-
national Law iz now on tha defensive. I do not beliave that the time has yet
come when this Society is under any necessity of trying to prove the existence
of this thing which we call international law. I read the somewhat cynical
evaluation of international law made by Professor Zimmern which was
quoted here tonight. I read it when it first came out in published form, end
T asked myself the question, what right has Professor Zimmern, who i3 not
an internaticnal lawyer but & professor of international relalions, to deny the
existence of a body of rules which for eenturics states have regarded ag Jaw,
which foreign offices involce as law every day, which courts of justice, na-
tional end inlernational, interpret and apply, and which learned text writera
and jurists expound and interpret? What right, I say, has he to deny the
existence of what governments, courts and jurists regard as law? I, for one,
refuse to be frightened by his denial of the existence of international Iaw,
The epinion of Professor MacKenzie's student which he quoted herc tonight
is the opinion of a great many men and women whao are not students. But
the trouble witk that view iz that it is based upon confusion. It s based
upon the assumption that when law is violated it ceases any longer to have
any existence. Bir Frederick Pollock, whom he quoted, onee said, very aptly,
that law does not cease ta exist merely hecause it is violated. You may have
violations of law in a community, and they may sometimes be very general;
but that does not prove anything against the existence of the law.
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The tryth of the matter is, this pessimism, these attacks upon the very
foundation of the whole system, are due to a certain diseouragment, a certain
loss of faith in the utility of internaticnal law because of the somewhat cyni-
cal manner in which it is being treated today by a few dictators. Last sum-
mer T spent & week-end with one of the most distinguished international
lawyers of Enpland. His beoks arc well known to all of you and highly
respeeted. We gat down on his lawn and talked international law for hours,
And he said, “Frankly, I am discouraged. You prefessors teach international
law;, we lawyers practios it when we con gob cazes; we sometimes writs baoks
about it; but governments ignore it.” I said, “My dear friend, I think you
are unduly pessimistic. Do you realize that the great majarity of govern-
ments in the warld today are decent? They abide by the law. They respect
thetr treaty obligations. They have no desire to take what belongs to ethers.
The nations that are violating the law and bringing it inte disregard are the
exceptions. There is a small group of dictators whose attitude toward the
law iy perfectly natural, for it is entirely logical that a dictator should adopt
s c¢ynical attitude toward all law which he does not himself make, This
attitude on their part is exactly what we should expect of them.”

80, Mr. Chairman, I, for one, do not believe that it is necessary for this
Society at this time to answer the allacks against international law that have
been made from the beginning by a few cynics and ekepties, and to prove the
existence of something we all know exists, something wlich is absolutely
essential to the cxistence and perpetuity of our civilization. And I see no
reason why we should not call it what it is—intcrnational law.

Chairman Reeves. Mr. Borchard, will you come forward, pleasc?

Professor Eowiw Boromanrn. 1t is an important subject, and that is why
I venture to intrude upon you.

I waa most worried by Mr. MacKenzie's statement that we have a full
system of law, but it is optional to observe it; if the state does mot care to
ohserve it, it does not have to.  If T understand it correctly, that seems to me
alightly more anarchistie than anything I have heard from Mr. Zimmern,
admitting the unsustainebility of his position. Tt is a contradiction in terms,
it seems to me, to call a system of rules [aw and then say it is optional to
observe it. There is much cenfusion about what iy international law because
so many laymen and others do not segregate law from politics. Most inter-
national relations are political in charaeter and have nothing to do with law.

Teke those competing relations that arise nut of bialogieal, psycholagical
and economic impulses. They are not much controlled by law. You may
gay that law commences where political relations end.  You may, if you like,
call the Treaty of Versailles law for those who signed it. But the diserimi-
nating person rexlizes that thet kind of law is highly vulnerable and iz bound
to change when the eonditions which made it are changed. The hulk of the
relations between nations are political. The great amount of unfair com-
petition between nations, the seramble for concessions and favors, the mani-
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festation of likes and dislikes, the conclusion of alliances, the initiation of
hostilities, are primarily political, not legal, in charaster.

Then, take the great mass of domestic policies which affect internaticnal
relations, the size of a national army and navy, the size of a fariff wall, the
immigraticn policy ; all such matters escape the control of international law.
Yet. T think most laymen are inelined to believe that all international rela-
tions are legal in character. That, I think, is a fundamental mistake.

When we narrow down the field of international law to it legitimate
scope, we find that within that narrow ground of identifiable rules the rela-
tions of states are condueted by foreign offices under the guidance of law, and
within that narrow field the rules are obligatory. The rules are not optional.

One of the reasons for the current pessimism about international law is
identified with the belief that in 1919 at Geneva they had found a new system
for running the world; a system by which the nations would in council assem-
bled judge sach other, and potinee upon & distutber. of the peace. The syatem
was fallacious. A lepal system among equals is an entirely different legal
rystem from that which grows up ingide of a stata. The municipal system,
where there is & superior laying down law to an inferior which he can and does
enforce, is altogether different from that structure whieh grows up among
equals. That is why it is o limited in character, and why enforcibility arises
through other instruments than societsl agents employing a club in the name
of the collectivity. The international system i3 more primitive than the
municipal. The mere idea of reciprocal coercion tends to destroy what little
confidence and trust there is. Theare can be no coperative coercion amongst
equals. Artiele 16 of the Covenant of the League of Nations was based on a
profound Tmistake. Try coercien in your family and see whether cocrsion
among equals operates to produce codperation.

Ag already observed, the international legal system is fundamentally
different from the domestic legal system. I thiok the cenfusion between the
twa hnas done a great deai to injure internatiomal law. Too-much was ex-
pecied from it. That iz one of the things we ought to ask of Mr. Zimmern—
not to expeet too much from it. We have had to submit to oecasional unilat-
eral enforcement of claims, because no better method was available. That is
regrettable, but T dor’t think the eoncept of “aggressors” and “unlawful war'
has been of any help.

The coercive system of Geneva, in my opinion, wes bound to break dewn.
And it was not a fortunate contribution to the development of law, Much
of it, as you will recall, was associated with the disparagement of well-known
pringiples of internationsal law, such as neubrality, that have grown up over
the centuries. For several hundred years the practiec of that principle had
estahlished roles which were widely known and kept large parts af the warld
at peace. It responded to life. Whereas this Geneva system of sup-
posedly coliperative coercion did not respond to life; it was contradictory
to life.
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The first thing a physician ought to do is to make a correct diagnosis of
his case. It was an erroneous diagnosis of the nations’ canduet of their inter-
national relations, to assume that states could reach judgments not dictated
by self-interest, by prior commitments, by liktes and dislikes. Nations do not
judge impartially as do judges in-municipal courts.

I think that term “aggressor” was one of the most unfortunate terms ever
invented, because it raises the temperature all around. It iz & call fo arms.
Both the nation charged and the nation charging are tempted to reach for the
guns, because there is indignaticn on the one side and self-righteausness on
the other. And that is a bad combination for peace. The Geneva theory,
in my humble opinion, was erroneous; it was nob sound. And that is why it
broke down. Of course, [ know some of my friends-here will differ. Dut I
think it was always an illusion and an incentive to general war. And the
sooner we get rid of illusions and provocations to war the better off we are.

To reespitulate, we have to keep the distinction pretty clear befween
politics and law, I think, to appreciate the narrow field within which we
operate. And yet within that narrow field much knowledge is required.
Fren in this narrow field few men are equally informed in sll its divisions.
You have to pick out very narrow segments for exploration; and the more
you study the more you realize how little you know asbdut your own speaialty.
There is plenty of work ta do within the narrow field without taking in the an-
tire range of palities. But s good lawyer must be equipped with some knowl-
edge of related fields. Talitical treaties, wa know, are vulnerable to change,
The boundaries of nations have been subject to change. Politieal, paycho-
logieal, historical influences operate to affeet the movernent of peoples and
nationg, Thisiznot due to lack of respect for law. Law haa littls to dn with
gome of thase movemoents. Law has little to do, I think, with somc of the
violations of the Treaty of Versailles. It is precarious to use the term “law”
in that conneetion, berauze T think it tends to bring disrespect upon the whole
concept of law,

Professor Percy E. Comeerr. Mr. Chairman, ladies and gentlemen:
T was particularly interested to hear Professor Rorehard make his erificiem
of Professor MacKenzie's paper because I wanted to make the same criticism
myseli. It is impossible, I think, to have submission optional. I followed
Professor Borehard to that point with areat satisfaction.

He then began to tall ahout the impaossibility of coercion in international
law. He began to epeak of law as a discipline which has grown up between
equals. In olher words, he took.the. complete positivist position and made
international law a self-denying ordinance. He applied what T think Dr.
Kunz would call the theory of auto-limitation. That, to my mind, is to give
Professor MacKenzic back his entire fallney. If international law excludes
all possibility of compulsion, how ean we call it externally obligatory?

There is one other point I should like to make, Mr. Chairman. I have
studied with considerable interest and much instruction the theories of the



140 SIXTH CONFERENCE OF TEACGHERS OF INTERNATIONAL LAW

sthool of which Tir. Kuns 1s an able exponent, the Viennese theory of the pure
seience of law. 1 have accepted its finding of the essential primacy of inter-
national law over national law. And I have accepted another thing which
Professor Borehard has just denied, an essential oneness of law within the
stute and the law ol the inlernational community. To my mind the lnw of
the international community is not a law which has grown up between equals;
it is a law imposcd externally upon the members of a community or it is net
law at all; )

On the other hand, I have not been able o aceept the narrow limitation
upon the functions of jurists which the Viennese School would seem to impose.
Kelsen says the international lawyer is not concerned with how law has come
into being, that the mternational fawyer s concerned only with what the
lawis, Yet Dr.1unz,in his last remarks, and because of what he termed the
primitive naturc of the inlernational society, linked particularly elosely
theory and philosophy and the discovery of what the law is. There is a point
upon which 1 should like to hear him give o little further delall, Would
Kelsen and would the Viennese School in general admit the legitimacy, in
studying international law, of this modification? Would they admit that
vou cannot always answer the guestion of what the international law on any
particular question is, without starting from the philosophy of law and con-
sidering the nature of the international community? If.the Viennese School
forbide me the liberty to do that, T am afraid*] must eease to class myself
amanggt its adherents.

Chairman Remves. I think Professor MacKenzie I3 now entitled to
& reply. )

Professor MacKenzig, Mr. Chairman, all I want te do is to attempt to
clear myself of the allegation Lhat T am an enarchist. T do not cxpeet to be
wholly successful, but, at least, I shall try.

I did not claim, us some of my eritics hove stated, that there is an option
within the law. If I might explain: It is conceivable that at the close of this
meeting T may desire a drink. If I do, I may go to the bar in the hotel
here, and there I have this choice: If I am a bipger man than the hartender is,
or think I can get away with it, I may tuke my drink and refuse to pay him.
On the other hand, T may stay within the law, pay kim the 50 eents which
the law demands and leave gquietly. Those are options at my disposal.
True, I may suffer as a result of my ehoice but I sfill have the choiee, and if T
were & gangster 1 might even eseape any consequences, Or, if I may put it
in terms of infernational relations: Suppose Canada makes a treaty with
the United States ahout navigation on the Bt Lawrence or about the export
of hydro-clectric power, and suppose lhat Tsler our Canadisp Government
refuses to carry out the terms of the treaty, on the grounds that the conditions
have altered and we arce no longer bound beeause the doctrine or rule of rebus
sic stanttbus applies. The United States may then dn one of a number of
things. Ttmay—though I am glad to say that I do not believe it ever would—
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ignore possible legal remedies entirely and declare war upen Canada, or,
in the modern style, setze Ottawa and hold a plebiseite. Needless to sny,
such a settlement would not be in accordance with my ideas of law and justice.
Qr the Tnited States wauld more probably enter into negotialions with the
Canadian Government and, an a bargaining basis, reach an agreement about
the matter in issue. Or the twou countries might ugree to submit the matter
to arbitration. In that case their representatives would argue the pros and
cong of the various theorics ar coneepts of the doctrine of rebus sic stantibus
and the judges or arbitrators would defermine both this and the rights of the
parties. Butno officials or authorities exist to see that this decision i3 carried
out, and, obviously, if it impoged obligations upon the United States which the
United States reiscted or ignored, there ig little that Canada could do about it.
Those arc the hard facts of internetional relations in 1938, If by stating
them I am an anarchist, then T admit to the secusation.

Mr. Arraur K. Kvnn.  Mr. Chuirman, ladies and genilemen : Professor
Borchard intimated that some of the things that he was about to say would
be so controversial as to invite further discussicn. I admit that I am stimu-
lated to say what T am about to say by reason of some of the things he said.

I did not understand Professor MacKenzie to say that international law
lics within the optien of the partieular state. T think he made a statement
that international law was an “optional procedure.”” And I understood by
that phrase that there was a choice as to whether or not international law
should determine a given dizpute in connection with some method by whieh
the state should pot be & judge in its own cuse. That seems to me to lead to
the erux of tha disagreement here. Are we to be satisfied with the present
development of international law which makes it impossiblé to eompel an-
cther soverelgn stote to agree to a judicial determinabion of what the com-
plaining sovereign state claims to be right under international law?

To my mind that is a problem of international organization. Are you
going to be satisfied, as Professor Borchard seems to be perfectly well satis-
fied, to say thub there ave some things which have been judicially accepted
and which can be acknowledged to be questione of law, while there arc other
questions outside of a rather small category of possible justiciable disputes
that are mere questions of politics and, therefore, the infernational com-
munity, if there be one, has no right to consider them at all? Each state is
to be .o law unto itself. Then, if you agree with that proposition, you cer-
tainly accord to international law a very much less important funetion than
wo international lawyers, of this Society at any rate, with justifiable pride,
let me say, have always placed upon our noble profession, namely, to advance
not only the study and the understanding of international law but to expand
the jurisdiction and the control which internationzl law should have in the
establishment of & stable international community.

And when Professor Borchard rather cynieally refers to the failure of
the League of Natlons—all of us are willing to admit that in many respects
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it has failed —it seems to me that he pays & very poor tribute to his own. pro-
fession as an international lawyer. Our duty iz to expand the control of
international law and to improve international organization, in order to make
war less imminent in the future and to make this world a better place in which
to live. I repeat,-however immature the effcrts to do so may have becn,
they muet go on, and we must learn by our failures to proceed in & way that is
more likely to succced. The result of Dr. Borchard's proposition would be
to creep within our shells and say, “Oh, well, this is beyend the sphere of-our
efforts and, therefore, let things take their eourse.”

We can see what is happening in the world today. 8o long as the world
was convinced that the League of Nations was & reul force, that it had
strength, and that there was an international sense of right and justice which
no single sovereign state had the right to combat on its own account, there
was peaca. Bub from the moment it was felt that there was na longer any
such coherence among the nations of the world, and as soon ag those in faver
of power polities began to sense the fact that the coberenee which had existed
for some fifteen years after the World War had fallen to pieces or at least had
been greatly weakencd, from that moment on we had the threat of interna-
tional anarchy. If wehad wanted any better argument to prove the absolute
neeegsity of something in the nature of a coherent force in international so-
eiety, to my mind that was the most impressive argument of all.

I shall cloge by quoting from Gilbert and Sullivan. The Lord Chancel-
lor in “Iolanthe” remarks that the law is the embodiment of everything that
is excellent and that he, the Chancellor, embodies the law. If international
law is to be embedied in the will or, a5 they used to say, in the conscience of
2 single sovereign, then it has a very sad future indecd. Aftcr all, Tolanthe's
Chaneellor was a satire upon certain contemporary conditions and not in-
tended to be taken too seriously. But, in all serivusness, if we cnvisage our
profession with faith in the future and believe that it has semething to offer
for the hope of humanity, then I, for one, prefer to adopt the views expressed
here tonight by Professor Garner and by our Chairman, that we must not lose
faith and that we must go back to the moralities and get them established by
better international organization, that we must learn from the failures we
have made in the past.

I do not say that the atteropt to define what is an aggressor nation is
necessary at this time. I do not ingist that collective security is a present
possible aceomplishment. But T do maintain that we must look forward to
a community of standards, a community of morality to be established
throughout the world by some organization still inehoate, etill” suspended
somewhere, like Mahomet's coffin, half-way between the earth and the
heavens. Mankind roust not he allowed to lose confidence in internstional
law and better international organization, that some day we may again have
the opportunity of realizing the age-old hope for a stable international’
society.
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Chairman REeves, It is now 10:30, the time to elose.  But we will set
the elock back five minutes, and Mr. Fenwick will speak to you.

Profeszor Fenwick. Mr. Kuhn has already antieipated much of what T
have to'say. When Professor Borchard began to speak I was alarmed to
find that I was agreeing with him, But I soon found we were as far apart as
ever. The differences between us are very deep-roated. I believe that the
same principles of law and morality apply to nations a8 apply to individual
citigens.

If T undergtand Professor Borehard correctly, international law ia to:be
limited to the things that are of no parbicular conscquence between nations
and that they will not fight over any way. We might have an internaticnal
law of copyright, perhaps an international law regulating the privileges of
diplomatie officers, perbaps an international law relating to extradition. We
might go that far. DBut we must not earry international law so far as to stop
lawlessness, because that would, it seems, be extending it inta the dangerous
realm of “polities.” I am not aware that there is any reserved feld of polities
in the law of the state. In the case of the state there is no sphere of activity
outside of the control of the law. Tha Jones baby is kidnaped: Suppose the
law did not extend to that. Suppose that was “politics.”” Whether the
Jonescs will get back their baby will depend upon their paying out their
money and negotisting in the form of “politics” with the kidnaper. Tt is
putgide of the law. DMr. Smith, a third party, is not interested in the kid-
naping of the Jones baby; it is not his concern. He is neutral. Preposter-
ous| Butbequally preposterous if international law is to be limited to matters
which are of no eoncern whatever between nations. On such a basis we shall
never keep the peace; we can only look forward to a world of anarchy.

The Geneva system was not wrong in that it attempted o extend the idea
of eollective responsibility for the peace fo all nations. It was wrong hecause
side by side with the effort to suppress viclence by collective action it did not
go cn further to promote justics, economic justice, social justice, by collective
action. The system was not wrong because it went too far, but because it
did not go far enough. And now we have witnessed the {ailure of the sys-
tem—and no onc pretends it has not failed. Tt failed largely, I quite agree
with Mr. Kuhn, because we did not give it adequate hacking. If we have
witnessed the failure of if, it must only be a challenge to every international
lawyer to take up again the system, the one system that parallels the law of
the State of Penngylvania, the law of the United States, namely, the collective
respensibility of the whole sammunity for the maintenance of peace. But,
more than that, the collective system must be extended to the economic situa-
tion, which Geneva did not attempt. If we as a group now face this larger
prohlem, and international lawyers take upon themselves the task of formu-
lating principles of collective economic justios, then we shall have peace.
Pence lies along the road of collective justice as well as collective 1aw. The
two arcinseparable.
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Chuirman Rezves.  President William C. Dennis, of Earlham College.

President Denwis.  Mr. Chairman, T do want to take the cpportunity to
mnke one more observation on Professor Borchard’s very interesting specch,
a speech with which, I want to say, I am in general in agreement, But right
at the close of his observations he leb fll some words which indicated, as has
already heen said here, that a great many treaties were political, and then he
made some specific cbservations relating apparently to the Treaty of Ver-
sailles and to the Nine-Power Treaty, and more or Jess classed them together,
as I understood him. Of course, he waa speaking very rapidly.

T submit, ladies and genticmen, those are very different propositions.
Bath of them relate to political matters, to be sure; but I do not understand
there are any rules that treaties, cven though they relale to political matters,
are not to be carried out. 'There is 4 rule about rebus sic stantibus. And I
take it that rule has not operated. The situnlion which exists today, I sub-
mit, is substantially the same as that in contemplation when those treaties
were made. I cannot gtop to argue this proposition. However, I believe
that there is a very great difference between them. .

The Treaty of Versailles, as I believe, and as I believe the world in gen-
eral believes, was to n very great exient a violation of the terms of the
Armistice under whiech Germany 1aid down her arms. And T believe one of
the greal reasons it is not enforeed is that the statesmen in Furope know very
well that is the case. Germany laid down her arms on certain promises.
One of them was that each and every article of the treaty sheuld stand on its
own merits. Then they dismembered old Ausiria and sent new Austria to
the poorhouse, and then put in the provision she eould not jein Germany
without the eonsent of the Leapue—clearly in violation of the agreement that
each item was to be judged on its own merits and in view of the needs snd
desires of the particular people involved and not in view of the selfish interesta
of other nations. Having sent Austriz to the poorhouse and viplated the
treaty, morally, T submit, there iz no reason why Hitler should nob seb this
article of the treaty aside if he could. It was not legal, of course. His
methods were wrong., Bub morally that was the situation, as I sec it. ‘The
Treaty of Versailles was a violation of the terms of the Armistice.

The Ninc-Puwer Treaty raises different questions. It contemplates
just exactly what happened. The situation in China was just as bad when
it was written as it was in 1937. The siluation in China in {act was get-
ting better in 1837. Possibly that is the reason why we have the préesent
difficulty.

I realize that cvery one of these propositiona is coniroversial and each
and every item can be argued, but I submit we ought nct follow Mr, Borchard
in this general statement that all these treaties were politieal and may be
lightly disregarded. The Treaty of Versailles brought wee to the whole
world from the day it was signed, because that treaty rests upon an unsound
foundation. Butwe should not therefore say that other treaties entered into
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freely between equals, contemplating just exaetly the situation which now
exists, should likewise be disregarded.

Chairmen Rerves. Tomorrow morning in this room at ten o’elock will
be the second session of this annual meeting, at which a series of papers will
be read on soinewhat different topics from those read tonight. These papers
will be upon topies which you will find of interest. We hape we shall have
the privilege of seeing you again tomorrow morning.

President Dennis. Professor Borchurd says he will not be here to-
morrow morning.  Should we not give him a chance to reply?

Chairman Renves.  Wa will sct the clock back again for three minutes
for Professor Borchard, if Professor Borchard will be good enough to come
forward.

Professor BorcHarp.  Of eourss, it is very difficult in & few minntes to
clarify all the ideas which have been challenged. 1may have misunderstood
Mr. MacKenzie in the supgestion that it was aptional to observe infernational
law. IfTdidI apologize for the misunderstanding.

So far as concerns the law being gne single concept, I merely wish to re-
iterate that municipal law is of a type different from international law. 1
am strongly of the opinion, aa you know, that obvicusly international lnw
must prevail over municipal Jaw. But the systém that grows up by legisla-
tion and force imposed by a superior upon an irnferior iz different from a
gystem of law that grows amang equals. T think Kelsen presents thirteen
différent definitions of law.

When I spoke of coperative coercion T was speaking of Article XVT of
the Covenant, of the theory that the nations of the world by delegates could
get around a table and judge each other impartially and then enforce upon
the recalcitrant their view of what the law or right conduct is. Obviously
faree has ita place, and unilateral force is no advantage. I would like to see
it occupy an ever smaller place. DBut no practical man can deny its
importance and perhaps on occasion its necessity, and its defecta. It is ex-
tremely desirable that each nation should not be the judge of its own inter-
ests and rights; thus far the only practical deterrents have been conciliation,
mediation, arbitration, negotiaticn. These methods invoke persuasion, not
eoercicn, But the collective system does not seem to have worked, and I
think it has not worked because it was organized from the top down instend
of growing up through confidence, That is another question.

Neither do I object, in fact T urge the extension of the domain of law and
the gradual control of the dowain of economics and polities by laws, But I
do venture to maintain that there is 8 distinetion between the political ar-
rangements, the political privileges that nations exercise, and their legal
duties and obligations. Take, for instance, our immigration policy. That
is perfectly within our rights. Dut by it we may offend deeply another
nation that is handicapped by it.  The pravacation and the resulting resent-
ment are not within the domain of internationsl law. So that legelly privi-
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leged acts may arouse political hostilities. We must call on extra-legal
remedies. The field of politics and economic competition needs amelioration,
adjustment and coneilintion. Law does not solve the ssue, Take the recent
agreement on the.Alaskan fisherfes. It is guite possible that the Japanese
were legally wilhin their rights in fishing on the high seas for salmon thut
did not carry the American flag on their backs; but they were causing deep
resentment in the United States, which thought it had sorae control over the
arigin and destination of those salmon. These are among the subjects that
need the urts of negolialion and coneiliaticn. The atmosphere for such
negntiation and conciliation lies not in threat er ecercion, bul in intelligent
understanding, in the willingoess to give and take, in the appreciation of the
necessity for chanpe.

My only objection to the Nine-Power Treaty, Mr. Dennis, was this,
Of course, it is not, the same as the Treaty of Verszailles. Une was imposed,
the other was not.  But the Nine-Power Treaty was based upon a condition
contrary to fact. The ohject to be respected, the territorial and adminis-
trative integrity of China—and one of the great Powers vitally interested,
Russia, was not a party to the Treaty—had not, existed for nearly a century.
It was an artificial medus vivendd., Propinquity always creates special inter-
csts. We have a greater intersst in Cuba and in Mexieo thar has Great
Britain. Taking into consideration all of these political factors, I-think
there is & ecrtain danger in attribuling too strong a legal foundation to a
political teeaty like the Nine-Power Treaty.

Chairman Beeves.  The session is new adjourned unfil toraorrow morn-
ing at ten o’'clock.

(Thereupaon, at 10:50 o’elock pm., the meeting adjourned.)



FIFTH SESSION
TOINT MEETING WITIH THE AMERICAN SOCIDTY OF INTERNATIONAL LAW

Friday, April 29, 1938, 10 o’cleck a.m.

A

The meeting was called to order by Jesse 8. Reeves, Vice-President of the
Sectety and Director of the Conlerence.

Chairman Remves, Will the meeting please come to order? Accord-
ing to the program of this morning the discussion will follow cach paper. I
shall eall attention to the regulations reparding papers and discussions, which
you will find on the second page of the program: “Principal papers and ad-
dresses may not cxeced twenty mitutes in delivery and informal papers or
diseussions may not exceed ten minutes for each speaker.”

That delimits the responsibility of the speaker. But see what has been
put upen your presiding oficer: “The presiding officer is required to call for
the next, speaker at the expiration of the time allotted.”

Further, the Fxeeutive Council has stated that the resolutions of the
Executive Couneil regulating the time allowed for papers, addresses and
discussions be rigidly enforced and that the chairman of the meeting read
such resolutions 1o the Society at the opening of each session.

Therefore, you sec we have a collective responsibility, and we may, per-
hzps, be in need of collective sanction before we get through. Perhaps they
may work in this case better than they have in some others. Perhaps we
ghall not need them. I am inclined to think, after all, that the doctrine of
eollcative seeurity is thegretically not unlike Sorel’s docirine of the general
strike.

The first paper this morning, on the subject of “International law of
copyright” is by Mr. Wallace McClure, of the Treaty Division of the Depart-
ment of State. 1 have great pleasure in calling upon Mr. McClure.

INTERNATIONAL LAW OF COPYRIGHT
By WaLvace McCLURE
Treaty Division, Deparlment of State

Mr. Chairman, ladies and gentlemen: Y shall undertake {0 keep within
the law; and for my guide in that connection I have brought my watch, which
will aet as a wateh-dog against verbosity,

I am going to suggest, in view of what our Chairman has so generously
said, that you permit me to depart from the striet Ietter of the remarks that
I had prepared for delivery, which are availahle in mimeograph,' if you gare
to have thew, and that you perinit me to depart algo from the strict letter of
the stated title in order that I may lay before you, rather, some of the prob-

1 Press release of the . B. Depurtment of State, April 28, 1838, No. 202, referred to in

FPress Belenses, April 30, 1938, p. 528, and separately printed as Department of State Publi-
cation No. 1179,
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lems and s part of the policy involved in this question of eopyright as it con-
fronts you as citizens of your country at the present time.

It is & matter of particylar pleasure to me as 1 meet you this morning to
know that T am mecting with a group of educators, & group of men and
women who are going to be influential in the formation of public vpinien on
this subject and on every other subject in which they interest themselves,
because the international [aw of copyright, as the Upited States is confronted
with it, particularly demands at this time, as I sec it, the formation of soma
sorb of a public opinion that can attack it from the public point of view and
that can bring ahout sueh development as may be necessary in the interest
of the public at larme. To a group of educators who can assiat in the molding
of public opinion it becomes accordingly a particular privilege to address
one's self.

This is # question about which there can be a publie opinion. It is nat
a question, of course, that sways elections or moves vast numbers of people;
but within s fairly large circle—and surely that circle should include all of
the educators of the country and many others—there can be Tormulated pub-
lic opinion about it. That was shown at the time, about ity years ago,
when the greatest single development was made, so far as the TInited States
was concerned, in the international aspects of the copyright problem, when
men like Mark Twain, Robert Underwood Johnson,! ard a host of cthers
whose names are well known to you were, through their organising ability
and influence, able to arouse enough public opinion to insure that the law of
the United States would be made such as to recognize that there were authors
in cther countries; in other words, that there could be passed what some-
times is called the international copyright law, namely, the statute passed
by Congress in 1891 when, for the first time, there was given recognition to
the authors of other countries and they were permitted to enjoy copyright in
the United Btates. That was a real step forward, so far as this country was
concerned, in the international aspects of copyright law.

Moreover, it i true~-and because it is true I feel the more justified in
arking this privilege of you—that the strictly international [aw of copyright
can be put before you in some sort of picture in & very few words. The inter-
nstional law of eopyright, as T see it, may be correctly stated to be comprized
in a gingle treaty or a single group of treaties which make up what is known
8 the Berne Convention of 1856, as revised from time ta time, the latest
revigion being that of 1928,

Thig internationa] Taw of copyright hasbeen interpreted by a number of
netional courts, but, so far as T have been able to discover, there has never
been po internptional adjudieation, that is, one by an internatiopal! tribunal,
interpreting it. The cases which have grown up around it in the national
courts are of use but they ean hardly be said to comprehend any constructive
development.

fSee Dr. Johnson's Remembered Yesterdays (Boston, 1920), p. 241, o seq.
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We have in this treaty two main festures, constituting the international
law of copyright in the large gsense of the term.

The first important feature of the treaty is that it provides that in every
country party to. it the authers of all the other countries shall erjoy the
treatment that the particular country grants to its own national authors and
artists, that is, national treatment such- as you are familiar with in many
trenties on many snd varied B\libi ects,

The secand of the two outstanding points is that the enjoyment of this
right of copyright must be without formality; that is, it shall automatically
acerue in every country to the authors of all the other countries that make
up the copyright union. Mention of the union reminds 8 that the treaty is
not only international copyright law, but it is the ecnstitution of an interna-
tional administrative organization which keeps up with the development of
copyright law and arranges for its periodie revision through intcrnational
conference and rafification by the member states.

Turning for just & moment to the important detzils, I should call your
attention to two of them. Yirst, there is the question of the translating
rights. And that is of particular importance in international law because
the right of transiation so cften invoives the erossing af international fran-
tiers. Looked st from the point of view of one like myself, working in one of
your publio offices, that phase of it, the infringement of an aithor's right of
translation, comes up with great, frequency. o international copyricht law
a8 it is written into the Berne Convention deals importantly and interestingly
with the protection of authors in their rights as to the translation of their
works.

The second question locked at as another detail of this impertant 1aw is
the question of publication: What constitutes publication and what con-
stitutes simultaneous publication? The rights assured by the treaty aceruc
to authors of other couniries that are not parties fo the treaty at all, provided
they publish their works in 8 treaty country; and, threugh a very generous
provision and interpretation of the treaty law, publication may take place
sitnultaneously in a non-union country and in a union country, with the result
that it will be considered that the work is first published in the unjon eountry;
conseguently, the atthor s entitled to the rights granted by this international
law of copyright throughout the copyright union.

These details have become very important as practical matters. I am
not, however, going to continue to recite details. T wanted 4o mention these
twa points just to indicate to you broadly what in general this law is lke
gn far as it gives profecticn to the authors of the various eountries of the
world.

Now I want to go into some of the particular problems that confront us
as American citizens in dealing with this law. As you know, 1t is not law in
the United States. It has not been adopted as a freaty by the United States.
And the statute law of the United States has not been altered so as to conform
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loit. The question has been before us, as I have already indicated, for many,
many years. It was placed before the United States Congress officially in
messages of President Cleveland at practically the same time that the treaty
entered inlo force. But it was not fermally sent to the Senate with request
for advice and consent to adherence to it by the United States until President
Hoover; in 1931, o submitted the revision of 1908. In 1934 President
Roosevelt sent to the SBenate with a similar request the 1928 revised version
which had meanwhile entered into force. So now for a period of some seven
¥ears there has been squarely before the United States Senate the question
of whether the United States shall participate in this particular conventional
internationsl law,

The United States, Russia, China, Turkey, and s number of Latin
American countries are not parties to it. Roughly spesking, the rest of the
world does participate in-this treaty and in this general international law
that the treaty lays down.

Why is it that the Government of the United States has abstained from
participation in it and so deprived its suthors and artists and its people
generally of the manifest advantages which the treaty offers? That question
leads me back immediately to what I said in the beginning. There geems ta
be lacking a public opinien in this matter. If you will go to the Congress
and attend the hearings vou will find that the witnesses that come there do
not give expression to & hroad point of view representative of the eountry as
& whole, such as the people as a whole would be likely to have if they were
thinking sboul it. But, instead, they represent some eight or ten very special
interests, interests that are worthy, that are important, in the country, and in
some eases represent enormous financial and industrial strength. They are
represented at the hearings, of course, by their attorneys who are keenly
aware of their particular points of view and who present them most ably and
most persistently, and alse most clashingly, becatse these interests are con-
cerned wholly with the making of money and in such concern they are
affceted by copyright law, When copyright is diseussed before Congres-
sional committees, it is these clashing interests that make the impact upon
the cors and minds of the members of the committecs. We the people 23 a
whole don't know what we want and don't know what to do; such seems the
situation that confronts Congressmen when they attempt to consider the
policy of copyright and the chances of developing copyright law in this
country in a way that may be of service to the public.

Copyright law ia assuredly a subject of some importance. It was con-
sidered of enough importance in 1787 to have mention made of it in the
Constitution of the TTnited States, which, in taking up that subject, very
definitely laid before Congress a task. A task to do what? To build up for
the purpose of the edueation of the publie & system of protection that would
encourage the creation of literary and artistic works. It was not & problem
of placing someone in a position to make more money; it was & problem of
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benefiting the people of this country by having more literature and more art,
‘That was the purpose.

And that shows us, even at this late date, if we are to develop along the
line the Constitution-makers intended we should, we must have a public
opinion tc back up the development of this question; that we must see to it
that little congeries of special interests, however individually warthy or
unworthy they may be, are not, through the maintenance of a stalcmate
among themselves, to determine what is and what is nat to be the Interna-
tional law of copyright in the United States.

Now, I shal] taks the time to say just a few words aboub some of the
questions that constitute the stalemate in respect of copyright before the
Cengress and before the pecple in this country. There are considerable
numbers of them. Hawever, probably I can reduce thetn to the fairly small
compass of three or four thet will be suffieiently illustrative and will include
those that are of greatest importance. They were in part expressed publicly
this year through the proposal of reservations which, it was demanded, should
be put in the freaty if the Senate should aet favorably upon ib. These reser-
vations grew out of a situation that involved the treaty as a whole, raising
the cquestions: Is the treaty as a whole a self-cxecuting treaty? Does it lay
down & law that the courts can enforce without any accormpanying legis-
Iation?

These questions appear to have resolved themselves with reasonshble
unnnimity in the offirmative, Tt appears to be generally understood thut the
treaty, m so far as it laye down copyright law, can be enforced as a treaty
without accompanying legislation. But it is also true thet im numerous
places thranghont the treaty alternative courses are left to be decided by
each country for itself through legistation. It is very important that the
Cangress shall, without great. delay, enact additianal legislation to take care
of these particular provisions, and aleo any other provisions where the ap-
plieation of the treaty may not be clear. Bunt if the Congress is not going to
enact legislation or has not enacted legislation adequate for the interpreta-
tion of particular parts of the frealy s the Congress thinks they ought to be
interpreted, then, it is the idea of those who have proposed them that eertain
reservations ought to be made in connection with the approval by the Senate
of the treaty that would indicate what the Senate thinks is the meaning of
the treaty where that meaning seems controversial.

There are several such proposed reservations. The first is whether copy-
right extends to oral expressions. I don't know precisely what an oral
cxpression is from the point of view of copyright. Bub perhaps the ides was
expressed by Lengfellow when he wrote, "1 breathed a song into the air.”
1 don't know, bul it seems pretty evidenilly & reasonable interpretation that
the treaty, which requircs that copyright shall be extended to lectures,
germons, end that sort of thing, did not intend to ineludc the breathing of
songs inte the air or the results of that particular kind of breathing. There-
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fore, a statement by the Congress in an act, or by the Senate in a resnlution
accompanying the approval of the trezty, would not in all probability be
considered by anyone to confliet with the treaty. As long as anyone is
nervous about the question and doesn’t want to have *“oral” copyright
recognized, there would appear to be no harm whatever in having the
thing so cleared up to the satisfaction of that person by the method
suggésted, provided the reservation is not made o condition of adherence,
but—simply an expression of authoritative opinion for the guidance of
Americads.

The second of these things that worry certain special interests iz what
are called moral rights. These rights arc recognized, I believe, in Anglo-
American common law, The idea is that these using an author’s works shall
not corrupt them and use them in & way which so changes them as to give an
impression different from the auther's meaning.  Moral right is of particular
importance in connection with the conversion of other works into motion
piclures. The Convention of Berne, as revised at Bome in 1928, for the first
time includes a provision recognizing this moral right. The difficulty that
has arlsen sbout it grows out of the question whether the convention mesns
that thig right is inalienable or whether this right may be contracted away
by the author il he wants to do su. I he can make a good contract with a
motion picture company, let us say, for the use of his works and make it only
by contracting completely away this moral right of Ins, then may he do it
under this law or does the law prevent his doing it? So it has been suggested
that there should be some sort of interpretation put inlo the law of the United
Btates to take care of this alleged uncertainty in the Convention. Those who
have logked into the interpretation of the treaty without any gpecial interests
to serve, appear to believe unanimously that the treaty. does nat require the
author to give up his right to slicnate his morsl'right if he wants to; that is
o say, the right of {veedom of contract remains, Indeed, a statement, to that
effect appears in the official organ of the copyright union,’ apparentiy written
by one of the editorial staff. 8o there again we have a situation which should
not worry people. Any statement by the treaty-making power that the
{reaty does nob mean to interfere with freedom of contract would almost
certainly be supported by the courts as the true meaning of the treaty.

In the third place, we have the guestion of whether the treaty would
require retroactive application. There we have a more diffieult question,
a4 question wihich involves too mueh detail for me to present before you 2z 1
would like to, but which question i3 susceptible—not so clearly, but still is
susecptible—of n ressonable interpretation that in ne sense would the treaty
require a retroactive interpretation upsetting vested rights. Speaking purely
from the point of view of the Ameriean courts and knowing that they hesitate
a long time hefore declaring, and, in fact, never declare, a law retraactive in
effect il they can possibly avoid doing so, it would seem, here again, that

1 Lo Droil @' Aulour, Merch 15, 1938, pp. 35-346.
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there is very little to cause voncern fo those whose rights under the treaty
are to be enforced by American tribunals.

Finally, another question and, imfortunately, one I will have to go
through with too great rapidity, is whether or not it is proper to repeal a
gection of the present law of the United States providing, as 2 cundition to
the maintepance ef eopyright here, on the part of people of other countries
if their works are in English, thut they must mnanufacture such works in the
United States. This is the famous “manufacturing clause” which makes it
necessary, in order that the English, the Canadian, or other author writing
in English may enjoy copyright pratection in the United States, that he
have his works set inte type and completely manufactured in the United
States. Thus is presented a query that surely strikes a very definite key
with each of you, whether he happens to be an international lawyer, or an
inbernational economist: Why sheuld there be such s duplicaticn of labor?
This is probably the first impact that the matter makes on the mind of any
one of us. The only resson why the toil of manufacture should be dupli-
cated grows out of an assumption on the part of people connected with the
menufacture of bocks and other similar articles that it will create employ-
ment for people in the United States. In ofher words, it presents a situation
such ag we heard about, sume vears ago when it was charged that many people
on relief in this countty were employed in raking leaves up the hill and then
raking them down again; it 13 a situation in which we make work simply for
the purpose of making work in order that people may be emnployed. That
may conceivably be justifisbie at times. [t may be better that we he em-
ployed doing uscless things than sitting around or doing the devil’s work
hecause we have nothing useful to do.  But, as & permanent proposition, can
anyone defend the retention of such a reguirement in the statute law of the
United States? It is the genera] opinion that the Treaty of Berne is ir-
reconcilable with this provision of statute low and, consequently, if adopted,
that the treaty will automatically repeal the statute in so far as it touches the
nationals of other countries whe are parties to the treaty.

Of course, the treaty wauld not affect the right of the United States
Covernment to require that Americans publish their works in this country.
Tt refers merely to the question: Shall we require that people of other coun-
tries whose books, of course, have usually been manufactured in their own
countries, re-manufacture them here if they ure to have copyright here? 1
might add to that, that careful investigation has suggested the possibility,
indeed, the very strong probability, that the repeal of the manufacturing
requirement would not affeet the employment situation in this country, On
the other hand, the vperation of the treaty would probably improve it.

The foregoing are some of the outstanding questions that ave hefore you
as citizens and before your Benate in connection with the copyright treaty,
as it undertakes to decide whether or not the United States should adhere to it.

What about the future outlook? I shall take two or thres minutes, by
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a slight extenrion of time, if I may, Mr. Chairman, to suggest the additions)
importance at the moment of giving constructive consideration to the copy-
right problem growing out of the fact that there are about to oceur at least
two internationa! conferences that will give carefu! consideration to it,
to wit, the conference of the American $tates at Lima, which will convene op
December 9 af this year, and the conference of the Copyright Union that the
Belgian Government iz expected to call in the near future, probably in
the year 10839, the latter, of course, heing exclusively concerned with eopy-
right and the former having copyright ag one of the important points on its
agonda.

There ig one outstanding and fundamental question of copyright law s
it is developing internationally, that will come before these vonlerences in the
midst of others. It is a question I have already touched upon in mentioning
important points in the international law of copyright, the question of
whether or not we shall require as a condition of copyright that there, be some
sort of public recordation and registration, a formality, indeed the outstand-
ing formality, eommon in national copyright laws; or whether there shall
be continued, as in the Berne Convention at the present time, copyright wholly
without formality. The regional treaties of the Pan American States for the
most part recoghize the existence of some sort of formalities, and there is in-
gistence in not a few quarters that the required formalities shall include in-
ternational registration. Shall there be such a requirement? There are good
arguments on-both sides. Those arguments may appropriately be brought
up in your discussion. The question i a fundamental one and one that is
outgtending ab the mument in the international lew of eopyright. Neces-
sarily, then, the question must come hefore these conferences. The general
international law as embodied in the Berne Convention is copyright without
formality, no recordation or other formality being permissible as & condition
of copyright. Butnumerous nativnal laws snd regional and bilateral treaties
presuppose or provide for formalities.

Chairman Ruweves, The discussion of this very illuminating and ab-
sorbingly interesting paper and topic will be led by Colonel Clement 1., Bauvé,
Register of Copyrights.

Colonel CuemenT L. Bouve. Mr. Chairman, members and puests of the
Sociefy: After listening to the splendid address of Dr. McClure, there is very
little T can do—very little T am called upon to do—except to suggest certain
points which may serve a3 a basis for discussion. Probably there may be no
need for my doing £o, but here T am.

Now, with respeet to the Convention, it is obvious from a reading of that
document, that while it undertakes Lo accord speeial conventional righte which
must be observed by the parties thereto, there is great inclination to give the
prineiple that within the territory of s sovereign state the national law gov-
erng, such effect as can be reagonably conceded in view of the imposition upon
the national law of hasically conventional rights and principles. 1 shall read
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just & few of these instances.  What I do not read perhaps will be available
later.

Under the trealy the dotnestic legislation of each eountry governs with
respact ta works of art applied ta industry (Art. 2 (4) ); political discourses or
disconrses pronounced in judicial debates (Art. 2, bis (1) ) ; the conditions un-
der which lectures, addresses, sermons and warks of like nature may be re-
produced in the press (Art. 2, bis (2) ) ; the conditions for the exercise of the
“morzal right” of the author in his work, and the means for safeguarding these
rights {Art. 6, bis {2) }; the duration of the period of protection of rights in
literary property s long as the life and Lty years’ period provided by Arlicle
7 is not adopted uniformly as the duration of the term of protection (Art. 7
{2)); the duration of ihe period of protection for photographic works and
works obtained by a process analogous to photography, posthumous works
and anonymous or pseudonymous works (Art: 7 (3))—Dhut in the instances
covered by Article 7 {(2) and (3) the period may not exceed the term fixed
in the country of origin of the work; the sanclion of the obligation to indicate
in the press the source of articles of current economie, political or religious
discussion reported therein {Art. 9(2) }; the right of borrowing lawiully from
literary ur artistic works fur use in publications intended for instruction or
having a scientific character ar for works pertaining to useful learning (Art.
10} ; in the matter of regulnting the eunditions [ur the cxercise of the exciusive
right of authors to authorize the communication of their works to the public
by radio diffusion—hbut these conditions cannot adversely affect the moral
rights of the guthor or his right to equitable remuneration (Art. 11 &is); with
respect to the limitations and conditions applicable to the exclusive right of
authors to suthorizge the adaptation of their musical works to instruments
serving to reproduce them mechanically, or applicable to such exclusive rights
with respect to the public performance of lhese works by these instruments
(Art. 13 (2}). The provisions of the domestic law dealing with this right of
adaptation. of music to such instruments shall govern where the adaptation
lias been lawfully made befare the going into force of the convention signed
at Berlin, November 13, 1908, or before the adherence of such country to the
Union (Art. 13 (13)). And where the domestic Inw makes sueh adaplations
unlawiful, such local provision will be regarded as unaffected by the prior
aited provisions of Artiele 13 {Ark. 13 {14)). The procedure of seizurc of
infringing material is to be conducted in conformity with the domestic legis-
laticn of the country where the seisure is made (Art. 17 (3). The treaty
specifically recognizes the right of each member state to permit, supervisc or
forbid by means of legislation or dumestic police the circuiation, representa-
tion or exhibition of every wark or production in which competent authority
may find itself obliged fo exercise this right. The principle that where a
work has fallen into the public domain of the country where protection was
previcusly secured, by virtue of the expiration of the term of protection, it
will not be protected ancw, will be applied in aecordance with stipulations to
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that cfect contained in the special conventions either existing or to be con-
cluded between eountries of the Union, and in default of sueh stipulations, its
application will be regulated by each country in its own case (Art. 18 (3)).
The Conveulion concedes the foree of lacal law which eontains more favorable
provisions which may be enacted by the legislation of & country of the Union
in favar of foreigners in general (Art. 19). And such special treaties as the
countries of the Union may make between themselves, or may have already
made, which confer upon suthors more extended rights than those:aecorded
by the Union, or contain stipulations other than those contained in the con-
vention but not in eonflict therewith, are coneeded full foree and effect under
the terms of Article 20 of the Convention.

And, finally, sttcotion should be cspecislly called to Article 5 which
etates in so many words that authors who publish for the first time in another
country of the Union have in this latter country the same rights as national
authors. And this provision goes in effect hand in hand with the provision
in Article 4 (1) which sets-out that autbors nutionals of one of the Union
countries shall enjoy “In the countries other than the eountry of origin of the
work” such rights as are accorded to the nationals of that country under the
national law as well as the righte speectally accorded by the present Conven-
tion. Under Articles 4 and 5 the full effect of the national legislation of State
X in its application to authors nationals of other states members of the Con-
vention who for the first time publish their works in State X is unconditionally
recognized.

It is perhaps unnecessary for me, because of the lack of time and the
rules to which our Chairman ealled atteution, to go further into this matter.
There are cited in & sinall statement that I have here perhaps twice as many
instances where the prineiple of the sovereign eflcct of the law of the territory
in which the act iz performed governs.

1t oceurs to me, after having made this brief reference to these particular
instances, that perhaps it may be of interest from the standpoint of dis-
cussion to refer very briefly to certain provisions of our domestic law.

AsDr, McClure told you, autematic copyright, as itis ealled, is s prineiple
af the Berne Conivention. 'That is, automatically I am entitled to-copyright
in what I create because of my authorship.  This is viewed by the principles
of the Convention as an inherent right. That iz nof so in cur country.
Copyright is distinetly not viewed as an inherent right here. Common law
rights in unpublished works are thus viewed, but copyright is reparded as a
purcly statutory right, the copyright system being a temporary coneessien to
the individual for the ulfimate benefit of the public.

Under our law copyright in publisied warks is obtainable by a method
with which the Copyright Office has nothing to do.  Copyright in a published
work is accomplished solely by the et of the copyright owner in publishing
his work with the copyright notice.  'With fespect to unpublished works, copy-
right is secured by an application directed to the Copyright Office with a
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claim of copyright in the unpublished work. Those are two distinet methods
of obtaining copyright.

It may be interesting to note for a moment the methods of protection of
literary property which are secorded to foreigners. The Copyright Act pro-
vides that when an alier, author or proprietor shall be domiciled within the
United States at the time of the first publication of his work, he is cntitled
to all of the benefits of our Capyright Act. Now, referring to aliens who-are
not domiciled here: They are entitled to the benelit of our statute “When
the forcign state ur nation of whieh such author or proprietor is a citizen or
subject grants, either by treaty, convention, agreement or law to citizens ol
the United States the benefit of copyright on substantially the same basis as
to its own citizens, or copyright protection substantially equal to the protec-
tion secured to such foreign author under this Act or by treaty; or when such
foreipn state or nafion i a parfy fo an international agreement which pro-
vides for reciprocity in the granting of copyright, by the terms of which agree-
ment the United States may, at its pleasure, become s party thereto.

“The existence of the reciprocal conditions aforesaid shall be determined
by the President of the United States, by proclamation made from time fo
time, as the purposes of this Act may require.” -1 am quoting from Section §
of the Copyright Act.

That is the way foreigners not domiciled in this country get protection or,
rather, obtain the right to copyright protection under owr law. An suthor
writes & book in France. Franece is one of the proclaimed states. By virtue
of being & citizen of France the author has the right to avail himself of our
Copyright Act, which simply means that he can get & copyright in the Uniled
States in a publizshed or unpublished work by the methods by which an Amer-
icen citizen can obtain it.

The formality clause, as Dr. MeClure has pointed out, is ane of the out-
standing features of the Convention. Here, under our domestic law, certain
formalities have tn be complied with in connection with full protection of
copyright. In the case of a publighed work this is done and these formalities
arc to be performed after the sceuring of -copyright by publieation. You get
your copyright by publication. You secure your copyright yourself by puh-
lication with a notice. Having done so, you are really under the obligation of
depositing two complete copies of the best edition of that work with the
Copyright Office.  You send in your application, you send in two eopies, you
send in the fee, and then, as a result of that, what you cbtain in the Copyright
Office with respect to that work is the registration of your claim of copyright;
and yau also ohtain a certificate of registration ; these for the large sum of two
dollars. But if you do not do it, if you do not make this deposit, and if you
do not apply for registration, you cannot proceed in o Federal Court in a suit
for infringement. That ia one of the litile inducements cffered ioc make
gvailable to the Library of Congress the copies of your publication. Ag a
matter of fact, if you do not deposit two complete copies, the Register of
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Copyrights can call upon you to do s0; and if you refuse then to send them in
You are fiable to a fine of $100.00, of paying twice the retail vatue of a completa
copy of the best edition, and the loss.of the copyright. So there are certuin
little formalities that are quite important in our law.

One of the most interesting provisions in the treaty is Article 13, which
provides that the present Convention applies to all works which at the time it
goes into effect have not fallen intosthe public domain ol their country of
origin because of the expiration of the term of protection. And there are
three or, rather, four ways of copyrightable matter falling into the publig
domain: first, of sourse, by expiration of the copyright term; second, by dedi-
cation of the copyrightable materigl to the publie.  Let vs say 1 write a book;
I publish it, but-I do not put on it the adequale copyright notiee required by
law. It is just toe bad; that work is dedicated to the public by virtue of my
[ailure to put that notice on it and it falls into the publie domain.

Third, by forfeiture of eopvright as a penalty. 1 have already referred
to that in connection with the failure to make the deposit required by law
after demand hag been made upon the offending party.

Fourth, by material being legislatively declared to be uncopyrightable.
For instance, Section 7 of the Act provides that there shall be no copyright in
any work published here or abroad prior to July, 1909, in which copyriglit Las
not been talen out in the United States by July 1, 1909; but under Articla 18
a French author of such work would be protected here.

As you know, we have here a system of renewals of a copyright. The
ariginal term of copyright is for twenty-cight years from date of publication
of the work, but Congress provided that there should be & renewal period.
‘When the 28th year comes along, the author, or his wife, or ¢hild, or next of
kin, er his executors—not necessarily in that order—has the right to apply
to the Copyright Office for the renewal of the copyright to him for another
twenty-eight vears. And the law provides that if that rencwal is made in
time by the party coming within the field of those who have the right to renew,
then the copyright may be extended for twenty-eight yeats in addition to the
twenty-eight years of the original term.

1 believe my time is about up, But it just gecurred to me that a refer-
ence to these features of the dumestic law in connection with certain features
which have been so foreibly brought to your attention by Dr. MeClure might
serve the purpose for which I have the honor to address you.

Chairman Reeves. Thank you very much, Colonel Bouvé, Ladies and
gentlemen, the discussion will naw be continued from the foor. T recognize
Mr. Richard C. DeWoll, Law Officer of the Copyright Oliec.

Mr. Rrcaarp C. DEWoOLF, Mr. Chairman, T do not eome prepared to
say anything particularly. Tf I were a mind-reader 2nd could know what
the prineipal difficulties may be in the minds of the audienee I would know
better what to say or what aspect of the subject to take up.

The duestion is always coming up: Why is it that the United States,
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which has long been a party to other conventions for the protection of inteilec-
tual and induestrial property, should have so long remained outside the Con-
vention for the Protection of Literury Property?

I think g little reflection answers that question, We have been, in re-
gard to inventions, a creating or producing nation. Qur inventivns have
gone abroad and aur interest hiag been ta see to it that an American inventor
wag protected in foreign countries without too much difficulty. On the ather
hand, until quite recently the United States has been a conswning country
with regard to the creations of the mind in the narrower sense, that is, works
of literature and art. Therefore, the intercsts of the exploiters of literary
property have prevailed in this eountry over those of the producers, Buf
now the shoe is going onlo the other [oot. Bince the advent ol American
motion pictures and a eertain type of popular musie, Europe has come to be
much more largely & consumer of American products of these kinds than it
was in earlier times. Consequently we are heginning to think of the interests
of our own creators of literature and art in foreign countries and we are asking
the question why should we have to go to thiriy or forty different foreign
countries and perform formalities in those different countries in order to be
sure that these works of ours are protected there.

Something seems inherently wrong and repugnant to logical thinking in
the ides that a man, having wrillen o book—und T presumne among all of this
sudience there is no one who has not done it or has not thought of doing it—
should have to go Lhrough & lot of burdensemme formalities in order to have
that wark copyrighted in every different foreign country. Of course this was
the aspect of the thing that was present in the minds of the people who for-
mulsated the Tnternational Copyright Convention. Fach country, of course,
preferred to legislate for itself; each country had a certain national pelicy
with regard to what should be done to protect copyrights and, of course,
wanted to adhere to that with regard to the works of foreign authors.

But after o while the system broke down.  An Englishman writing a book
had to attend to formalities in twenty-five or thirty foreign ecountries, and a
Frenehman likewise. The formalitivs beeame so burdensome thatb cvery-
body got together and said, ‘Here, we will all make some sacrifices. We will
saerifice our national inclinations so far ug the citizens of other ¢ountries are
concerned and, in return, they will sacrifics their inclinations so far as we are
concerned, und we will all get together and wipe out the formalities, And
the fact of the matter is that the system has worked, and T am sure they
would not think of abandoning it. Yet, as Colonel Bouvé has pointed out,
each country e left with a wide latitude with respeet to its own eitizens and
also with respect to the assertion of protection in the courts of the eountry.

Tt seemy to me that the time has now come when the Unifed States must
take up this question sericusly. In fact, it has been taken up seriously for
some time past.  When T first eame to the Copyright Office thirty years ago
T met Thorvald Solherp, who then and for many years afterwards was Regis-
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ter of Copyrights and whom you know as a persistent advocate of the adher-
ence of Lhe United States Lo the Copyright Convention. T am frank to say
that T imbibed these views from him, and I hold them now. 1 think that
really will be the next and greatest advance in the field of copyright law
which is now open to the United States.

Chairman Reeyes. The Chair will be glad lo recognize snyone for the
continuation of the discussion of this important question.

Mr. Epwarp Dumeaunp.  "L'he subject which my friend Dr. McClure has
so ably discussed is one which is of intense though academioc interest to me by
renson of the fact that 1 am author of a book which, us you know, has been
published in The Hague by the firm of Nijhoff and hence was not printed in
the United States and, accordingly, is not copyrightable and not protected
in this country. Tt is a somewhat academie question, however, since I un:
derstand that less than a hundred copies have been sold, of which two, I can
say, have been purchased by the Library of Congress at thelr owh expense.

There are about three points which I would like to suggest in this con-
nection. The first is that, like all intelligent economists, I belicve in the
elimination of barriers to trade. And no one krows better than Dr. McClute
how diflieult it is to accomplish anything in that direction.

‘Becondly, T apree with Thomas Jefferson that, even if there is a tariff
in general, it cught net to apply to books and intellectual productions, because
that is a tax upon Inowledge and oivilization.

Third, if we are to have g tariff and a tarifl upou books, I say that that g
the proper method of giving protection to any American printers who feel the
need of protection, and that to give proteclion to the printing trade by de<
priving the authors of copyright, which is a purely intangible and intelfcetual
right, ur onc created by law, is cntirely the wrong way to go about it, If
there ig to be any protection for the printing trade it should be done by means
of a tarill upon the physiesl commodities imported rather than by denying
the intellectual property to those who have created it

Now, my final point is that there is a great deal of discussion nowadays
about menopoly and eoncendration of economic eonfrol in the hands of a few
Iarge corporations to the disadvantage of small businesses. It ocours to me
in this conneetion that the present copyright law of the United States, by
making it necessary in order to obtain world-wide copyright that a work be
published twice at the same time, once from fype seb in the United States in
order to get American protection, and apain, duplicating that, as Dr. MeClure
has pointed out, from type set in some other eountry which is a signatory to
the Berne Convention in order to get protection in those states, necessitotes o
duphication of the amount of eapital to be invested in publication-and, there-
fore, discriminates in favor of the larger publishing houses or the better-
known suthors, at the expense of those who are less well known ard of whose
works such a huge sale as would justify the expense of issuing two editions
may not be anticipated: ’
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Chairman RFeves, Are there any further remarks?

Mr. Georek MinoLeron. Mr. Chairman, are questions in order?

Chairman Remves, Yes; 1 think so.

Mr. MiooLeror. T happened to be-a passer-by and heard of this meet-
ing. T had to intention of speaking. 1 am a dramatist. For the purpose
of identification [ will say that at one time T was President of the Dramatists’
Guild which, &5 you know, is a Guild of the Authors’ Leagme of America. 1
wish to stete I am in np way speaking with the authorization of the League.
1 am 1o longer officially sonpected with it, except as enc of the directors of the
Dramatists’ Guild.

For the record I should say that the Authers’ League for many years was
in favor of joining the Berne Convention. As far as the present tie-up is
concerned, however, T think you should know the Authors' League has been
oppoted to joiniog the Berne Convention by reason of the circumstances in
which it finds itself iy relation to the American copyright law. I am not in
eomplete touch with the subject. T hope, therefore, you will bear with me,
if I try, by questions, to ¢larify some of the things which are troubling us.

In.the first place, T shiould like to ask whether it 1s not a fact that, if we
joined the Berne Convention, automatic eopyright would be given in the
United States to foreipn authors, whereas American authors wonld still have
to comply with eertain regulations here befere they could cbtain copyright?

Chairman Rerves. Wil you permit Mr. MeClure fo answer this ques-
tion and then praceed with ansther question, if you have one?

Dr. McCLUee, The anawer is in the affirmative. The treaty, of course,
governs the right of the citizens of other countrics in this country, It does nob
govern what the United Btates does with respeet to its own citizens.

Mr. Miootwrow, That is one of the objections the authora have to
this present set-up. In other words, it means if the TUnited States joins the
Berne Convention the foreign authors will automatically have copyright here
in the United States ung complete protection; whereas if the American author,
by any chance, elips up or fails to comply with certain technieal requirements
our domestic Iaw exacts, our copyright material is irraveeably lost. In other
words, a8 our present set-up exists, it wounld be in essence a digerimination
against the American anther. Tsn't that true?

Dr. McCruge. Ip my cpinion, the answer is very decidedly in the nega-
tive. Thereis no diserimination involved, as [ seeit. And I see it that way
for this reason: Amerjcan suthors get in the othet countries precisely what
their authors get here, automatic protection. There is plenty of precedent in
other countries for such arrangement. The same thing has applied in Eng-
land and Canads, and i has been upheld by judicial deeisions. What the
treaty provides for authors is protection in other countries, not in their own.
It ia an internationa] proposition. Within a eountry, the nationa! laws
thereof are 10 govern the eitizens of that conntry in the way that their govern-
ment thinks best, 8o much for the law on the question.
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Now, the question of automatis copyright as a matter of national policy,
is, of course, & very real ene, Certainly no one can be more sensitive than I
myself am to the profound difficulty of the question whether within the United
States we should, by statute grant to the authors what they themaselves su
very much desire; whal we authors very mueh want—if I may follow Mr.
DeWolf in his suggestion that all of us here pathered are authors—that there
should be no required formalily. Regardless, however, of the answer we
reach in respect of the future of national law, there is no discrimination in the
operation of the treaty, which is perfcetly reciproeal.

What we have to do, to comply with the present law in our own country,
i & very small matter. As Colonel Bouvé said, it is simply a malter of put-
ting on the notice, which is no trovble, sending in two copies, and paying the
two dollars, whereupon, the registration tukes place and our claim of copy-
right is duly recorded. Compare what we have te do here with the burden of
keeping up with the requirements of the various countries of the world, of hav-
ing to know what the Jaw in each one of those countries is, and having to
comply with each national law in order to be generally protected. I don't
know what cach country requires. T do know that some other countries re-
quire burdensome formalities,

8o, in view of the contrast between what we have to do here and what
we have to do by way.of actual realistic trouble if we overcome the formalities
in obther countries; the situation to iy mind is not well expressed when we re-
fer to it as a discrimination against American authors in their own country.
Tt 1s to save Adnerican authors from e necessity of going through the re-
guirements regarding formalities in other countries that we want this treaty.

To say, on the other hand, thal we do not want it gimply because we do
not get with it something that we haven't got and which the treaty could net
possibly affect our getting, if il were in force, and to oppose the treaty on that
ground, to my mind is not a strietly logical deduction for these who start
Irom the premise that there should be no diserimination.

Mr, Mmourrow.  But: deesn't it still remain -a fact that the American
author will have to go through certain formalities to protect his product? Is
it not a faet that, the foreign author, on the ather hand, is automatieally copy-
righted in the United States if we join the Berne Convention, and does not
have to go through those same formalities to protect his produet?

Dr. McCoure. That follows from what I have said. The treaty does
not cover what the Americen author haas to do in the United Stales. It would
protect the American author through forty odd countries in the world but
would not change his status in the United States. OQur status here 1s gov-
erned and will continue to be governed by our ewn national law; our rights
throughout these forty or farby-{ive eountries would be governed by the
treaty. Bimilarly, the rights in the United States of the authors of the forty
or forty-five countries would be governed by the treaty. It does not affech
their status in their own respegtive countries. !
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Mr. MmonLeToN., T myseli have every sympathy with the idea of the
Berne Convention, There is nothicg more absurd than what the Ameriean
dramstists have to go through at presént. to protect their property. T merely
wish to point out that it is not quite as simple as 1t seems on the surface.
Protection is the greab problem of the author today. In the old deys, when
we wrate a book or a play, it was what it was. Publieation cr production were
practivally the only rights involved.  Now, all sorts of subsidiary vights have
come to life. There have since developed radio broadcasting, dise projection,
silent motion pictures, and talking pielurcs, Television is in the ofing, In
other words, this question of copyright is not a simple ohe. The technical
element of formalities is involved, as has been pointed out. Bumething might
eagily happen whereby the American author, through some slight slip, may
lose control of the above important subsidiary rights.

Tt seems to me before the United States goes into the Berne Convention,
the law in this country has to be changed-in such a way that the American
suthor may be protected sgainst what we feel—and T think legitimately—arve
the encroaching eleims of the big commercial broadeasting companies. In
fact, one of the most difficult things authors have to face loday 13 this question
of infringement of aur creative efforts by the radio and other mechanical
inventtons. And Dr. McClure, of course, is perfeetly aware of all these things
which he may not believe are germane. I think they have something tn do
with this question of the Berne Convention,

There is anly one other question T would like ta ask you. Tsit ot is it
not & fact that Germany and Italy are not parties to the Berne Convention?

Dr. MeCrums.  Germany and Tialy ere both parties to the Berne Con-
vention, and consequently adherence on the part of the United States would,
ag a matter of law, sceure perfeet proteelion in both of those countries.

Mr. MippLETON. I8 it a faet that the laws which have been made in hoth
of those countries coneerning copyrighted material of foreigners do not protect
them at all in this country?

Dr. McCrure. I understand there have been passed certain laws apart
from copyright legislation which as a practical matter have an nnfortunate
effcet upon ail business with those countries.

Mr. Mwourrow, T thank you very much for your indulgence in this
way. I am not speaking in a spirit of controversy. I merely wished to point
out that the authors of America have serious doubts aboutb the advisability of
Joining Berne unlass certain changes are made in cur domestic [aw,

Chairman Reeves. T think we are obliged to Mr. Middleton. It has
ccrtainly served to emphasize that under this Convention an American anthor
by registering under our national copyright act would have sutomatic copy-
Tight security without any further aet on his part in svery country n party to
the Berne Convention. An American author copyrighting his worl under our
law, submitting two copies to the Copyright Office and paving his two
déoMlars, without anything more on his part, has automatic copyright security
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within every country a party to the Berne Convention. That is correct,
isn'tit?

Dr. MoCoure.  That will result when the United States beeomes u party.
I wanted to say particularly, both to Mr, Middleton, with whom I have had
very delightful conversations on this subjeet in times past, and to this andi-
enca that nothing I myself have said should be considered as meaning the
shightest opposition on my part to the passage by Congress of & law whick
would aceord automatic copyright to American citizens. I shall be perfectly
glad to ses that done. I must not be construed as in any sense opposed to a
change Yike that. But the treaty has to do with our rights in other countrias,

Mr. Fraxnciz DeAg. Mr. Chairmun, I wanted to malke one statement in
reply to Mr. Middleton. A study of the copyright situation indicates, Mr.
Middleton, that two-thirds of the nations of the world are members of the
Berne Copyright Union,  Great Britam and sl the Rritish Dominiong are
members. What iz even more important is the fact that a great many of the
member egurtrics do require from their nationsls some formality for obtsin-
ing copyright in their own country. I'rance does, so does Switzerland, so does
Czeclioslovakia, and so does Ttaly. And I could mention many more which
require registration in some form, presentation of coples to the national
libraries, paying certain fees, and so on, to secure copyright protection. In
the very same eountrics, despite the faet of discrimination of which you are
complaining, the nationals of other countries do get antomatic eopyright.

I should like to supgest to your organization that you consider, unfil you
will be able to induce Congress to satisfy your perfectly legitimate claim to
eliminate this digerimination, the advantage which you, American authors,
would receive by our adherence to the Berne Convention, Margaret Mitch-
ell’s Gone With The Wind could not. be pirated in a half-dozen countries!

Chairman Reeves. We have another aspect we want to take up, Mr.
Midrleton, and perhaps that should be reserved jor further discussion be-
tween you and Mr. Deak. I think we must pass now to another topic.

Colonel Bouvé, If the authors of the United States under our laws are
guftering from burdens imposed in connectinn with copyright, that is simply
und solely due to our domestic law itself. With the domestic law itself and
with its aperation with respect to our citizens, of conrse, the Berne Clonvention
has absolutely nothing to do. The statement has becn made that a discrimi-
nation will result. T don’t think that 1s going at the matter from the right
standpoint. The point is this: The purpese of any treaty is this: If a French
author, say, wants to enjoy a spoeial right in the United States, the answer
is that by the treaty the American author obtaing a similar right in France.
That i the fundamental point. If the American author peta something
there that he cannot obtain here—if his getting something in that way means
that he ean get more there than Le does here under pur local law, it seems to
me that this should not just subject the treaty to attack upon the ground of
diserimination. The American suthor is not discriminated against a8 s Tesult
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of the Berne Convention, because under that Clonvention the question is not
“What does the American author get as a result of it here?” but “What does
he get as & resulb of it in wll of the countries of the Union?” Tt is the lime-
honored method of a guid pro quo. That is basically an essential element of
treatics involving reciprocal trestment for the nationals involved,

Chairman Rerves. Now, ladies and gentlemen, we will pass to another
topie, being “Some sdministrative aspects of nterastional brosdeasting” 1
take preat pleasure in calling upen Mr. Irvin Stewart, former Vice Chairman
of the Federal Communications Commigsion.

SOME ADMINISTRATIVE ASPECTS OF INTERNATIONAL
BROADCASTING

By IrvIN BTEWART
Fourmer Viee Chatrman, Federel Communications Comenission
Though earlier informal arrangements existed both in Burope and Amer-
iem, the first world-wide recognition of the needs of broadeasting came with
the Washingtan Radio Convention of 1927. With respect. to hroadeasting,
the Madrid Radio Conierence of 1932 merely proceeded further upon the
course set at Washinglon.  Only a few days ago, the Caire Radio Conference
completed its task of assaying the results of the Madrid Regulations and
churting the course of rudiv regulution for the next five years or se. "The
regulations adopted at Caire are not yet available in this country.
The growlh of broadeasting between the Washington and Cairo Confer-
ences may he shown in a few figures for Europe.

EvrorEar BroapoasTING STATIONS IncLoping U.B.8 R. 45 7ar s TAE URAL Motwrains*
(2A0-1500 ke. only)

O Beginning{ Foreeast
) 11087 | for 2038
Number of stations:
Not, mcludlug USS8.E.. 119 139 207 292 0o
In USSR, .. 4 11 486 80 B0
Total. . .. e s 123 200 253 342 350
Poer of stations (Kw, in the anlenna):
Totalpowerin Kw. . ............... 115 420 4500 7020 2000
Number of stations of 15 Kw. and
OB . . oyt eeeee e e oo 1 7 85 L5 ] 100
Mumber of stations of 50 Kw, and
11701 N 0 0 37 53 67
Number of stations of 100 Ew. and
OB . o s eoee e anaerrmatas [} 0 1] a1 48
Maximum power in EKw. 18 40 500 500 500
Average powerin Kw......... 000 1 2.1 18 20.5 oy

* Proposilions pour la C‘anférmce Internalionale des Radistemmunications du Cgire,
1988, p. 74.
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These figures emphasige two things: the necessity of international un-
derstanding in the technical aspects of broadeasting and the need for flexi-
bality which will ageommodate new demands by taking advantage of technical
advancements,

The heart of the sdministrative regulation of radio is in Article 7 of the
General Radia Regulations of Madvid; and the most important part of that
artiele iz the allocation table, which divides the useful radio spectrum among
various services. That table represents a campromise hased or the needs
of various gervices. It is amaging thut so much agresment, has been had with
respect Lo it, even though in practice there have been serious deviations from
its provisions,

In the mterest of the fullest use of the limited mumber of Srespucneies
available to any service, the Regulations contain many important provisions
relating to equipment and to equipment performance.  With g view to {ore-
stalling or minimizing interference to existing international services, greatest
detail is devoted to the provisions relating to the choiee of frequency for new
stations and the notification of the chosen frequency through a preseribed
procedure.

The International Regulations make uee of two ageucies to {acilitaie
the application of their provisions. The first of these, the Burcau of the
Interpational Telecommunieation Unimm, is primarily a olearing-house for in-
formation and a centralizing agency in the preparation for the periodical con-
ferences.  Using information largely furnished by govermments, the Burean
issues several publications essential alike to the administrator, the station
pperator and the student.

The secand agency is entirely different in charaeter. The International
Technical Consulting Comimittee on Radiv Communications {usually re-
ferred to as the C.CLR.) wes first suthorized by the Washington Badio Con-
vention of 1927. The reuson for its existence lies in the undesirability of
trying to establish through itnternational regulations technieal stundards
which would be binding for a number of years.

The pressure of new and expanded services, brought into being esither
through engineering advances or through the adoption of radio by govern-
ments which had beep lagpard e its use, erestes a demand [or more fre-
quencies. In the crowded portions of the spectrum, these demands can be
met only through an expapsion of the band open fo the serviee, through the
deletion of existing stations or through a more efficient use of the band. Ex-
pansion of the band is difieult if nob impossible, for it would mean the dis-
lodgment of services in adjacent bands, Likewise the deletion of existing
stations is usually impractical.  Thus, more cfficient use of the band becomes
the one hope for relief. Unfortunately, the cost of apparatus is somewhat
propurtivngl to its clliviensy. Where the immediate beneficiary of the in-
creased efficiency is not the one to defray the cost, there is often reluctance
to make a change.
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Clonsiderations such as there are weighed by the C.C.LR., which ;
on technical and related matters, It is not a continuing bod issues
one composed at each meeting of representatives of such administratio v, but
eligible companics as care to participale. ns and
1t opinions are without binding effect, They represent u compromi
reached by representatives of countries of widely divergent teehnicaf) .tJln1se
ards and coonoinic conditions. As such they are persuasive with all stand-
ments. They represent the nearest approach to inlernationsl teﬁhnic:']aven.l-
standards, nob us high as thosc {echnically feasible, but higher than radio
being followed by the countries where tevelopment has been sluw forﬂ;sze

nomic or other reasons.
In the course of four incetings held in 1929, 1431, 1933, and 193
C.CLR. adopted & iota) of 08 opinicms. Only ahout cne-third of t;, the
opinions which had been adopted prior to the Bucharest C.C.I . meet] e ?’?
1057 remained in force ab the end of that mecting.  This in itself is an lgg in
tiom of the progress in the teehniral aspects of radio and of the need ;H o
quent changes in technieal practices in the interest of an cficient use or fre-
madium, Several of the C.C:T.R. opinions relate directly to the te ]Df _the
aspeets of internalional broadeasting, while many others have an iﬂ [lll:llca.]
offect as they influence the development of other radio services ndirect
The place of the C.OTT. is described as follows iu the report of i
e

American delegation to the Bucharest meeting:

opinions

The C.C.IR. has become the recognized internation

discussion of technical problems affecting international ?;lltgiogmm for the
calion and its repulation. Tts work tends to harmonize rudj communi-
and regulations in the various countries. It ulso clears the g Practices
tochoical field for the major international radio conference%r und in the

The aclual assignment of frequencics to stations is 1ot attempted ;
international radio regulations. While the regulations specify the sem‘the
to be carried an within a partieular band, they make no attempt {0 d’etel‘.vl_ceg
in what eountries stations shall be eonstructed to earry on those s lrlmne
Tor thig, regional agreements are needed. - ervices.
Tiven before the Washington Conlerence drew up an allocation table wi

a place for broadeasting, various Furopean governments had vx-mrkede it
plan for the assignrent of frequencies tu particular broadeast stationg 0;‘1‘. a
Towing the Wushington Gonference, this plan was revised; and the 1 Fol-
plan was generally observed up to the Madrid Conference, There wecwsed
partures from it, however, chiefly tu accommodale the greal ncreasc Te de-

f European broadcusl stations between 1928 andlrll9t3h2€

pumber and power o
A the Madrid Conference conflicls hetween the broadeasters, on the
one

hand, and m pritime and aviation interests, on the other, were so acute at

as to ymperil the snccess of the conference.  Agreement om & world-wig, lmes

was finally obtained, with considerable latinde for the Kuropean re ;};‘ :;a)ge
0
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work out its special problems at a later conference.  This was tried at a con-
ference held in Lucerne in 1932.

Probubly no onc was surprised thatl the Lucerne Conference could not
solve all the problems before it. LEvents proved that the delegates at the
vonference went farlher (han their several governments were prepared to go
to reach an agreement: for, while the representatives of 27 governments in
the Europenn régime (which mneludes part of North Alrica aud Asia Minor,
as well ag Iceland) slgned the convention, only 15 governments have ratified
the agreement in the four and one-hself yeurs following the conference, &l-
though several others have stated that they are following the agreement in
whole or in part, Ninc Europesn governments deelined cven to sign the
Lucerne Convention; and nine of the signatory povernments have authorized
the operation of broadcast stations on frequencies not sllocated to them in
the T.zeerne plan or any informal adjustment of that plan.

The Eurgpean situation obviously calls for a continuing organization;
and it is furnished by the International RBroadeasting Union (usually called
the U.I.R.). 7That Union, which was founded in 1925, is open to all broad-
casting organizations in Burope, both state and private, and most of them
are members. Broadcasting organizations outside of Europe may and do
participate as mssociate members. The Taucerne Convention recognived the
J.1R. as the technical expert in the application of that convention.

In addition te s central office in Geneva, the UILR. has sinoe 1927
operated a control center at Brussels, one function of which is to maintain a
eonstant cheek of the frequencies beiog used by all Buropean broadeast sta-
tions. Measurements mede at the control center are accepted without ques-
tion in all quarlers. By 1936, the number of dally messurements was about
700. When a measurement shows that a station is wandering from its as-
signed [requeney, the ¢ontro] center communieates with it, usually by tele-
graph or telephone.  Some 12,000 such communications had been zent up to
January, 1937; remedial measures were usually tulen immediately.  In view
of the crowded condition of the broadeast band in Europe, practically every
oue of those deviations was a potential source of International friction. In
its quiet and efficient way, the control eenter has contribnted substantially to
the process of making brosdeasting possible in Europe.

Where interference is the result, not of deviation from an assigned fre-
quency, but of operation on assigned frequencies too close to each other, the
functinn of the T.LR. is quite different. Tn some eases, it tries to find fech-
nical wavs of minimizing interference through the use of directional antennas,
gynehronized tranemitters, or other technical measures. In others, it en-
deavors to amelicrate the sifuation by procuring a slight adjustment of
assigned frequencies—a process which may necessitate shifts by several gov-
crnmnents not involved in the initial interference. Thus, under the guidance
of the ULR., there have been changes in the Lucerne alloeation; changes
made tentatively and experimentally with permanence following only where



FIFTHE BESSION 169

the experiment had shown an improvement over the original situation. By
an estute process of juggling, the U.IR. hae ironed out most of the eases of
interference. Even now, however, more than four years after the Lucerne
plan became effeotive, thare are several cases of interference which have
stubbornly resisted all attempts at settlement.

While I have stressed the technical work of the U.LR., I should note in
passing that its program committee has actively furthered the exehange of
programs inlernationally within Europe and, more recently, intercontinen-
tally. Tislegal committee is tryine to keep pace with legul problems arising
from broadeasting, but conerete results in this field are not comparable to
those in the technieal field. Legal problems studied have included those
pertaining to authors’ rights, rights of performing artists, property rights in
a broadeast, right to Teply, moral disarmament, elestrical interference, use of
phonagraph or other records, and a proposed convention on broadeasting.

The growth of short-wave broadeasting, and with it the inerease of the
interference problem, is reflected in the measuremenls made at the Brussels
contro]l center. In January, 1936, the center measured 121 frequencies
being used for hort-wave broadeasts. In October, 1937, the figure was 245,
or more than twice the January, 1936, figure. Further, the Tnternational
Bureau has already been nofified of the intention of various governments to
construct still more stattons. One interesting point is that of the 245 fre-
quencies measured for short-wave broadeasts in Qelober, 1937, only 130 were
within tha bands allocated to that service by the Madrid Regulations, while
115 were outside the Madrid bands. Tt should be borne In mind that these
figurcs represent measurements actually made in Brussels. If they were to
be completed by measurements made elsewhere, the totals would be mate-
rinlly increased. The number of useful frequencies in the Madrid bands
aecording to the ULR. standards is 91, or about one-third of thuse actually
measured Jn Brussels. {This figure does not include 101 channels in the
25,000 ke. band, where measurementa failed to reveal a single broadcast
station.)

As early as 1935, the Brussels control center reported that the 6,000 ke,
band was cxtremely congested while the 25,000 ke. band was practically
unuged; that a large bumber of stations were operating outside the bands
reserved {or broadeasling; that the majority of the stations were very un-
stable; that frequency separations were generally insufficient; and that a
large number of relatively luw-powered stations did not seem to justify the
use of short-waves for very long-distance serviges. The rather alarm-
ing nonctugion of the control center was that “TIt may be affirmed without
hesitation that, unless the present. situation is rapidly reetified, short-wave
broadeasting on a world-wide scale will rapidly and progressively become in-
operative.” The suggested remedics were: fixing a minimum separation in ke.
between the frequencies used; astrict stabilization of the transmitted fre-
quencies within the limits of tolerances now obtainable under technical prog-
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ress; ubilizution, where the nature of the service pormits, of direetional
aérials; exclusive use of short-waves [or broadeast stations intended to give
& long-distance, and not merely a national, service; a substantial enlarge-
ment of the bands reserved for bhroadeasting; a preliminary study of the
preparation of a world-wide plan for the allocation of short-waves among
broadeast transmitters; and, if necessary, the eonclusion of agreements for
the sharing of time among stations. Proposals based on some of these sug-
gestions were befare the Cairo Confercnee.  Partial relief undoubtedly will
be forthcoming; but experience under the Madrid Regulations indicates that
the maximum relief obtainegble under whatever regulations were adopted at
Cairo will not be ohtained in practice.

During February and Muareh, 1936, the First Intercontinental Meeting
of Broadcasting Organizations met in Paris on the initiative of the U.T.R.
To the eonfcrence were invited representatives of all nen-European broad-
casting orpanizationz for the purpose of a common study of problems of
broadcasting presenting a werld-wide character and a consideration of suita-
ble methods of making permanent the intercontinental eodperation Lthus estab-
lished. All continents were represented with a total of 41 broadeasting
organizations and 27 governnent administrations psrticipating.

The conference took steps to assure, through the office of the U.LR., the
compilation of information needed to facilitate the relaying of programs be-
tween continents; to initiate a series of world concerts (of which four have
been transmiticd up to the present) ; and to facilitate the travel of broadcast-
itg reporters and to place them on an equal footing with reporters for the
Dress.

1t aleo provided fnr the exehange, through the office of the UIR,, of
informudion relating to copyright in the various countries, Legal questions
cotid not he solved hy the eonferenee, but atéention af the interested organi-
zations was directed to such problems as the protection of transmission, the
recording of inlercontinental broadessts with & view to later retransmission,
and liability for the contents of a spoken broadeast originating in one eountry
{or reception in another.

The conferees discussed the problem of enngestion in the short-wave
bands and made several reeommendations for the more efficient operation of
stalions, provided for a further study of eertain phenomena, recommended
the standardization of recording processes, recognized the importance of 2
techrical sonirol of breadrast transmissions from a distance, and expressed
the hope that some relief could be had by a widening of the bands for short-
wave broadeesting.

On June 20, 1937, representatives of all but one of the republies of South
Ameries signed o South American regional arrangement on radio communi-
caticns, which revises a similar agreement signed in 1935 by representatives
of six of them. That agreement covers hoth technical matters and matters
of broadcast program content.  In technical standards it lpoks for guidance
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to the C.C.I.R. opinions; in program eontent it takes its cue from the Inter-
national Cenvention Concerning the Use of Broadessting in the Cause of Peac
gigned at (Geneva in September, 1936, No permanent organization is set u
by the Convention, but provision i8 made for South American radio confer
ences at two-vear intervals, so the terms of the conventions should never 1y
far hehind the progress of the art. f

An Inter-American Radiocommunications Convention was signed af
Havaca on December 13, 1937, by representatives of 16 governments of
North, Central and S8outh Americn.  Among other things, the convention pro-
vides for the establishment of a permanent [nter-American Radio Office whose
funetions, with reference to the Amerieas, will elasely parallel those of the
Internstional Bureau under the International Radic Regulations. Accom-
peaying the renvention was anolher docament stylod an Administrative Ar-
rangement concerning Hadioconimunirations which contains a table allocating
frequencies for three zoncs—North American, Central and South American—
largely within the Madrid allocation. It aleo includes a number af provisiona
designed to tighten up the technical performance of transmitters, including
broadeasting transmitters. A eseparate North American regional arrange-
ment lays down prineiples of alloeation in the standard breadeast band.

In conclusion, it ray be stated that stability in this field is ot in sight in
the immediate future.  Broadeasting is but one of several serviees which must
lve together in the radio spectrumn.  The rate of prowth differs for different,
services, and the jostling for elhow room will continue, though it may occa-
sionally change slightly in direction. Governments will not agree upon the
relative emphasis to be placed upon the various services. There will be an
ever-prowing demand for more conzideration on the part of governments
whose broadeast services are relatively undeveloped.  Governments of rela-
tively prosperous eountries will urge with oniy indifferent success the adoption
by less prosperous governments of more efficient—and more costly—appa-
ratus to permit a larger use of radio. A parallel eontest will continue between
relatively prosperous radio services and those less prosperous.  ¥or a number
of years fo come there must be a considerable fluidity, To attempt rigidity
is to invite an explosion which no one can risk, least of all those governments
with the highest stake in radio.

Chairman Reeves. It seems to the Chair that Hugo Grotius prapounded
the doctrine of mare liberum as a prineiple based upon universal and common
interest. Have we had any proposition quite like that involved in Uhis matter
of the internatiomal conlrol of radie? The appliestion of the aneient
principle, to use your own £0 88 not to injure another, certainly involves
principles which cannot be built up by way of development or by way of
annlegy from principles that ere applied to altogether different types of
elements in the world. T think we all begin to realize how fascinating from a
purely theoretical point of view, Irom the point of view of Jjurisprudence, this
aspent.is. Teannot help thinking of a remark made last night about attention
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paid to some of the less important matiers of international law that do not
involve questions of war and peace. This does not. It certainly involves a
considerable series of questions as to comfortable living on this planct.

We will now turn to a discussion which will be led by Harvey B. Otter-
man, of the Treaty Divigion of the Department of State.

Mr. Harvey B. Orrervan.  Mr. Chatrman, I find myself in rather a
quandery as I sesk something further to add to the comprebensive and exact
statement which Dr. Stewart has made with respect to the administrative
aspects of international broadeasting. PButb his paper has stunulated my
thinking en three important matters. They are radio interest and, for the
legal profession, a warning and an opportunity.

First then, radio interest. 1 think it is a matter of keen interest to all of
us that s0 much development along conventional lines and international
regulatory lines has been made in the relatively short span of radio life.
There are probably twa reasons for that development, The first is that radio,
in all of its phases, touches so intimately Lhuman life and inlerests, not only
the entertainment {eatures of hroadeasting hut even more the other phases of
radio activity, wherein it plays an important part not only in the safety of
property and preservition of property but in the actual preservation of human
life. Andwe may only think rapidly of the plans which are now being carried
into actual practive with respect to police radio, international hroadeasting,
broadcasts in times of great emergency which were considered at the recent
Havana Conferences, the increasing importanee of séronautical and other
mobile radio services and ather developments in the radio field.

I thiok perhaps there is another resson why radio has mude a considerable
advance in the way of conventions and international regulations. From my
very humble cxperience and slight obscrvalion T have been impressed with the
fact that technicians, whether engineering, legal or diplomatic, when they
sttend a radio conference, feel impelled to reach some agreement by which the
very life of their industry and their art shall be preserved, and that there is a
feeling prevalent, that they dare not permit their naticnal and international
differences ta interfere with the pressing importance of finding some practieal
solution by which the art may be continued effectively, 8o much for the in-
terest, which has been stimulated in my mind by Dr. Stewart's paper.

Now, a3 to the warning, As we read in the press and in the mapazines
and books abaut the great advence of the radio art, invariably the reference
iz made not to the legal phases but to the engineering and scientific develop-
ments, 8o it has come to pags that some of us who are working day by day
in this field find ourselves thinking of radio not an much in the terms of legality
but rather in the terms of engincering phraseology and engineering viewpoints.
I think that s unforfunate. T we take from Dr. Stewart’s paper the reference
which he has made in some detail to the past conventions, we look back to the
1912 Convention signed at London and we realize that there, by that contribu-
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tion to conventional law, the radio art was carried out of the wilderness, in
which it ther was, and ¢he trail was biazed into a clearing whereby radio might
develop more effectively sod wore rapidly.  Then, if we come down through
the years prior to 1925 and 1926, which may be termed the dark ages of radie,
we will be impressed with the facl (hat the great Washington Convention of
1927 led radio out of a veritable anarchy into & régime of law and order, which
wea subsequently erystallized by the Madrid Convention of 1932 In all
these conventions there has been developed not only technical advancement
and understanding, but there has been bred a mutual respect among the
technicians representing the various participating states, so that emeh has
come torealize more vividly the problems of the others and has come to respect
more sincerely the others’ views. Relying upon thut presentation, I mnake
bold to issue to this gathering here today the warning that we, as representa-
tives of the legal profession, must not lose sight of the important part that we
have to play in the continued develapment of the radio art.

Tlien, one more thing, Dr. Stewart's paper stirred up in my mind
a sense of encourngement. Herightly said thut the very heart of radio regulu-
tion is Article VII of the General Radio Regulations, and particularly the
allocation table. That is eminently true. [ should like briefly io paiot a
very encouraging picture in that respact. [t has heen a part of my duties for
the past two or three years to watch the reports of international violations of
Article VIT and the allocation table.  Of course, there has been a lot of inter-
ference which could not have beer avoided with the spectrum so crowded as
the radio spectrum 1s todry. But I am talking now about actual violations of
an international regnlation.  To me it has been perfectly amazing that there
heve been so few violations. Anocther amazing and encouraging feature to me
has been that in the vast majority of eases when violations have arisen and
have heen presented to the offending governments for their consideration,
there have beer almost immediate, and certuinly in the majority of cases,
cempletely adequate efforts to put a stop to those violations. Certainly the
eonveniions and the regulations of the past have been builded upon solid
foundations, and the relationships among the technicinns of the radie world
have been sufficiently happy to permit the fulfillment in large measure of the
agreements which have been negotiated.

Now, just one more word in conclusion. I am encouraged not only by
what T have said just now, but T am encouraged by the opportunitics of the fu-
ture. We have befcre us, of course, the ever pregent, problem of a place in the
ehannels of the spectrum for the increasing number of stations desiring space,
particularly broadeasting stations. But closely akin to that is something
which has appeared from the data which Dr. Stewart gave us this morning,
I want you ta note with respeet to Farcpean broadeasting stations, including
those of the Soviet Union, that the increase in the number of stations from
1926 to the forecast [or 1938 has been threefold, but the increase in total
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power in kilowatts for those stations has been 69-fold. On the basis of the
varying figures, that inerease has been proportionately great for stations of
varying increasing powers. So that along with the allocation problem, we
Lave before us the problem of inereascd power which must be faced and
solved.

Closely following that is the problem which finds its way into the trou-
bled world today, that is the problem of propaganda, which is nothing moere
than the misuse of great power m radio.

Then, too, I should like to refer to the remarks of the Chairman, if L
muy, when he soid a few moments ago thal radwo did not appear to find ita
way into the question of peace and war. I have in mind that the place of
radio in war must be clarified before many years—mnay, perhaps before many
months.  The place of radin and the control of radio in war time is an urgent
problem of the immediate future. In the Ethiopian crisis, we recall that one
of the first sanctions wag a radio sanction, and that is simply an indieation
of what we are going to face if hostilities break cut on a large seale in any
part of the world,

Finally, one more field of opportunity presents itself in the pressing de-
mands of radio services other than broadeasting for space and power.

These are only a few of the opportunities and problems to which not
merely the techniclans, nol merely the diplomats, but, 10 an lucreasing cx-
tent, the lawyers, and particularly the international lawyers, must contribute
toward & solution.

Chairman Reeves. The discussion is now open to the floor. The Chair
will be glad to recognize anyone desiring o carry on this discussion.

Professor Roperr R. WiLsoN. Perhapsit is notinvolved in Dr. Stewsrt’s
subject of today, but I have been much interested in what he has written about
voting at international telecommunication conferences. I wonder if he wonrld
care to say a word about whether that is a continuing problem or whether it
has heen rettied satisfactorily.

Dr. STEwWART. The full reports of the Cairo Conference are not available
in this country. But Mr. Otterman has been watching the proccedings from
the standpoeint of the Department of State and, I think, i better able to an-
swer that than T am,

Mr. OrrERMAK. I might say that at Havana there was an effort made
to solve the entire voting question, but with indifferent success. There sov-
erelgnty was taken as a basis for voting, and every state having the qualifica-
tions of sovereignty pronounced at Montevideo in 1933 was accorded g vote;
but there should be no colontal voting whatever but only adherence on the
part of colonial possessions.

They tried to puf. across the same idea at Caire, but they were not able to
doso. ‘The plan finally decided upon, so far a8 I have been able to ascertain,
ig this: That every state or every coleny which had a vote at Madrid in 1032
might have a vote in Cairo and in all future telecommunication conferences;
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that for new states the question of sovereignty should be paramount, and that
consideration should be probably e controlling factor with regard to the
right to vote.

Chairman Regves. Is there any further diseussion?

Professor Parey K. CorBerT. 1 would like to ask for some practical in-
formaticn, Perhaps I should not have to ask for it, perhapa T should know,
But | thought 1 might assume that Canada is a party to the 1937 Huvana
Convention.

Mr. OrTermaxn.  Yes; that is correet.

Professor Copuers.  When last Theard of it the division of frequencies in
the broadeasting band between the United Slates and Canada was something
like 96 to 15. Probably those fgures vary. But I should like very much to
have Dr. Stewart inform tne whether or not that ratio has been maintained,
and also on what basis the ratio of distribution hetween Canada and the
United States is established.

Dr. Stewanr. The figures given by Professor Corbetl are not quite ge-
curate. But, unfortunately, I do not have the accurate figures at my finger-
tips, so I cannet give him the exaci information. Roughly, as I reeall i,
there are ahout, 90 usable frequcncies in the regnior broadeasling band, Of
those, Canada has exclusive usc, under the 1932 arrungemenl, to some six.
A seventh was added when Canada wus perinitted under the 1932 arrange-
ment to use 540 kilowyeles. whith was not officially oper to broadeasting,

Something on the order of a dozen or so frequencies are used jointly by (lan-
ada and the United States. The remainder, which would be sornclhing like
geventy-odd, are open for usc by the United States hut not by Canada exeept
a8 use in Canuda would not cause interference in the United Stales.

That arrangement was based upon e so-called gentlemen’s agreement
which wes reached around 1924, It goes back so far that when I searched in
all the files I could find in Washington I could find no place where it did not
refer to the {act that the arrangement was elready in existence. Tt was purely
an informal arrangement which was not reduced to writing until 1932, Tt
has no theorotical hasis.  The hest way T know to get tangled up in a division
of frequeneies is to try to find a theoretical basis upon which te make the divi-
sion. Particularly is that true when you take into consideration the fact that
Mexico and Cnba have rome into the broadessting picture very definitely
since 1924, and each country, of course, wanld chouse that theory which would
resulb in giving it the largest number of frequencics,

Actually the agreement hus worked fairly well. There have been slight
rwodifications of it. When Canada feels a little bil Loc closely pressed in ver-
tnin respects there is a little waliver, and occasionally the United States is
asked to crowd the agreement a little bit. The 1937 agreetnent has nat yet
come into effect. So far a8 I ¥now, no country has ratified it, and it heag not
yet heen sent to the Senate in this country. That agreement very carcfuily

avoids reference to “exclusive channels”, which is rather a sore point. Ty-
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gtead, it talks in terms of elear channels, the primary service ares, and 8o on.
I suspect that upon close unalysis you would nut {ind & fundamental difier-
ence in the distribution of frequencies in the 1937 arrangement from that in
1932, so far as the United States and Canada are concerned.

Chairman Reeves. With this we will deelare thig session adjourned, {a
maeet this afternoon et 2:15 in this room.

{Thereupon, at 12:15 o’clock p.m., s reccss wes taken until 2: 15 o'clack
pm)
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Presiding: George A. Finch, Assistant {rector, Division of {niernationsl
Luw, Carnegie Endowmeni for Inlernaliorn:]l Peace.

The members of the confevence attended a luncheon at the Carlton
Hotel on Friday, April 29, 1938, at 12:30 o’clock p.m. as guests of the Car-
negic Endowment for Internpiional Peace.  After the luncheon, the follow-
ing remarks were made:

Mr. Grorsx A, Fincu, Ladies and gentlemen: In welcoming the mern-
bers of this conferenee at the opening session, sulficient wag said in regard to
the origin of these conferenees to make it unnecessary to repeat that today.
T wish now, however, to express the very great satisfuetion which it has given
to the officers of the Endowment, and I believe also to the officcrs of the
confarence, hecause of the fine response which has been made to the invita-
tion t0 most of you to leave your colleges and universities and your work and
10 eome to Washington and cngage for three or four days in the discussions in
which we are now participating.

As to the program of the canfercnce, there are one or two remarks that T
would like to make before introducing the speaker,

T belicve this meeting has afforded me the first opportunity or oceasion
of seeing a group of lawyers completely Habbergasted. At the session where
we disoussed the psychology of propaganda in relation te international law,
alter hearing the main speaker, we lawyers were all strangely silent, and the
chairman [oly called vpon to invite the lawyers to speak and to express
themselves, I3utthere were various exeuses given for not responding te that
invitation, which ordinarily would be solicited.  One of them was particu-
larly intercsting to me. And I would like to remind the gentleman whe
mide the response, who is here now, that I am still wuiting to hear his
answer, His excuse was that it would take twenty-four hours to digest the
address, but that al the end of that time his views miglit be given. T hope
before Professor Corbett leaves this meeting ho will be given a chance to give
his mature view upon that subject.

The performance reminded me of the old story, which probably most of
you bave heard, of the prefessor of psychology who had a human exhibit.
T'his person wag a man of subnormal mentality. I believe psychologists
have the technical name of moron for him. The technique of this exhibit
was to bring this moron out before his ¢lass and to offer him two coins with
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the privilege of taking either one.  Que was a five-cent picee and the other
was a dime. The moron would always take the five-cent piece and leave the
dime.  On one oecasion there was o visiting professor who witnessed this
performance and he became suspiclous of collusion between the exhibit and
the exbilitor,  So after the performanee was pver he went up 1o the moron
and seid: “My dear man, you certainly must know that the dime, although
the smaller of the two coing, s worth twice as much as the nickel. Why
do you take the nickel?’ ‘The moron replied, '“Professor, if you will keep
it absolutely confidentinl T will tel!l you why [ doit.”” The professor pledeed
himgelf to secrecy, end the moron confided, “If 1 do not take the five-cent
piece there will be o more cxhibitiong.”  Well, in the presence of o psy-
chologist, I felt like that moron. I had some views as to what was being
fraid, but did not dare give publie expression fo them.

I was interested in another session, the following morning, which almost
caroe off prematurely but finally got back upon the proper schedule, that be-
ing the discussion of curricula in small colleges. Not being a prolessional
teacher and not knowing very much about the subject, I sat as a layman and
listened to the discussion. I wished to take some part st that time but I felt
I was out of place there, so I will take advantage of this occasion when I have
the floor for a few minutes to get off what waa on my mind.

There was a discuasion as to gpecialization in international law, and some
suggestion was made Lhat we were beecuming over-numbered in these courses,
I would like to remind the clder members here and to call the attention
of the younger members to the first articls which appeared in the American
Journal of International Law, and, as a matter of information, I have the
first number before me.  The first article in that first nuuber was written
by Mr. Elihu Root, It was very short. It was entitled : “The Need of Pop-
ular Understanding of International Law.”” I would beg your indulgence
to read a few paragraphs from this article, because it expresses what I think
should he the true attitude toward the teaching and study of international law.
It also gives the reason why the American Society of Internaticnal Law was
founded end an explanation of what we are trying to do. Mr. Root gaid:

The increase of popular control over national eonduct, which marks
the politieal development of our time, makes it constantly more impor-

tant that the great body of the people in ench country should have o

just conception of their international rights and duties.

And in another quotation:

One of the chief obstacles to the peaceable adjustment of interna-
tional controversies iz (he fagt that the negotiator or arbitrator who
vields any part of the extreme claimg of his own country and concedes
the reasonablencss of any argument of the other side is quite likely to
be violently condemned by great numbers of his own countrymen who
have never taken the pains to make themselves familiar with the merits
of lt-he controversy or have considered only the arguments on their own
BIGC,
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Mr. Root goes on:

In the great business of settling international eontroversies without
war, whether it be by negotiation ar arbitzation, cssentinl conditions
are reasonableness and good temper, a willingness to recognize facts
and to weigh arguments which make sgainst one's own country as
well as thase which make for onc’s uwn eountry; and it is very immpor-
tant that in every country the people whom negotiators represent and
to whom arbitrators must return, shall be able tu consider the eontro-
versy und judge the aetion of their representatives in this instructed
and reasonable way.

Une means to bring shout this desirable condition is to increase the
general public knowledge of intarnational rights and duties and to pro-
mote 8 popular habit of resding sud thinking ubout iutersational ef-
fuirs. The more clearly the peaple of a country understand their own
internetional rights the less likely they are to take extreme and exirava-
gant views of their rights and the less likely they are to be ready to hight
for something to which they are not really sniitled. The mors clearly
and universally Lhe people of a country realize the international obliga-
tions and duties of their country, the less likely they will be to resent
the just demands of othet countrics thai those obligations and dutics be
observed. The more familiar the peaple of & country are with the rules
and customs of self-restraint and ecurtesy hetween nations which long
experienee has shown to be indispensable for preserving the pesce of
the world, the greater will be the tendeney to refrain from publiely
discussing controversies with other countries in such & way as Lo hinder
peaceful scillement by wounding sensibilities or arousing anger and
prejudice on the other side.

Then he coneludes:

Of course it cannot be expected thai the whole body of any people
will study international law; but a sufficient number can readily be-
come safficiently familiar with it to lead and form publie opinion in
every community in our country upon all important intcrnational ques-
tions as they arise.

; So, ladieg und gentlemen, it seems to me that in the teaching of inter-
national law and in the study of international law, we are not necossurily
preparing other teuchers; we are not preparing men to practice before foreign
offices or even before courls; but we arc earrying on a greal countrywide
campaign of propaganda in educating as thoroughly as we can everybody in
the rommunity with reference to international problems and international
rights and duties. And it seems to me we ought to cncourage every young
man and every young womah to take a course in internations! law and in-
ternational relations, not primarily for the purpose of adding to the profes-
sion but of placing throughout the country, in every conununity, men and
women who can act as leaders of opinion and instructors of the public when
international controversics arise.

It is for that reason that our Society hss adopted as its object “‘to
foster the study of internstional law and promote the establishment of in-
ternational relutions on the basis of law and justice.” In adopting that
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object we have iried to comnbine —and I think we have had some success in
doing it—the theoretician, as Dr. Kunz would call him, with the practical
man. We have invited the professors and teachers to come into un organ-
ization where they will meet and confer with the practitioners on the sub-
jeet. I believe our thirty-two yeurs of existenee has proved the feasibility of
deing that, and in particnlar by the program of cur thirty-second annual
meeting.

In conclusion, on my own behalf and on behalf of the other officers of the
Endowment and of the American Socicty of Internstional Law, I wish to
express the great gratification we have had of seeing so many of the younger
members of the profession here.  Time goes on, and the places of those who
started this organization must be filled. And it is a matter of great satisfac-
tiun to sce sv muny of the younger generstion here.  You all have & cordial
invitation to become members of the Society. And when the eiders have
fallen by the way, I know you will e ready to tuke their places.

As given on the program, Mr. Wiililam V. Whittington, of the Treaty
Division, Depurtment of State, will address us on the sulijeet “The Making
of Treaiies and International Apreements and the Work of the lreaty
Divigion of the Department of State.”

THE MAKING OF TREATIES AND TNTERNATIONAL AGREE-
MENTS AND THE WORK OF THE TREATY DIVISION
OF THE DEPARTMENT OF STATE

By WiLniam V. WHITTINGTON
Treaty Division, Departmen! of State

I. INTRODUCTION

This address is limited 1o a study of procedure in relation to the making
of treaties and international agreements, with particular reference to the
work of the Trealy Division of the Departmeut of State.

There are many interesting legal problems bearing upon the negotiation
anid interpretation and cxecution of agreements with foreign nations.
However, except so far as {t may be neceszary far a better understanding of
procedure, we shall refrain from mention of constitutional and legislulive
factors.

Tt will not he possible within the time at our disposal to present a
satisfactory outline of procedure that will apply cqually well in all cases,
I'or that matter, it would serve no useful purpose to attempt to do so.

There is no fixed uniformity in the methods by which treaties or other
international agreements are made.  All we ean hope to present at Lhis time
is a more or less general statement, with perhaps a (ew illuminating examples.
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II. Tae Tarze Historic Prrions

FThe primary classification of the procedure by which the power to make
treaties hes been cxercised is based upon a division of our history as an
independent nation into three periods.

First, thal period from the date of the Deelaration of Independencc in
1776 to March 1, 1781, during which time there was no constitution or other
fundanental law in written lorm.

Second, that period from March 1, 1781, to March 1789, during which
time our Guvernment opersted under the Articles of Confederation sdopted
by the Continental Congress.

Third, that period from March 1789 to the present, during which time
the Government has operated under the Constitution.

It must be remembered that, although tha Artieles of Confederution
were adopted in November 1777, the required acceptance by the thirteen
States wus nol effected and the Arficles did not become effective until 1781.
In the meantime, however, there were concluded and brought into foree two
treatics.

The Continental Congress, which was vested with the power to appoint
plenipotentiaries and {o ratify freaties, deleguted to Benjamin Franklin
and certain others authority to negotiatc with the Gevernment of France
for the conclusion of w trenly of amity und commerce and o treaty of allianece.
These negotiations were of great importance in the revolutionary scheme.
The two treaties were gigned at Paris on February 6, 17781 It wag not, until
late afterncon of Saturday, May 2, 1778, almost three months later, that
Lhese treaties were placed before the Continental Congress.  On the follow-
ing Monday, May 4, the Congress considered the treaties and approved them.
These treatics with France are the only examples of treaty procedure during
the first of our historic periods.

During the second period, beginning with the offective date of the
Artirles of Confederation in March 1781, several treaties or agreements with
foreign nations were concluded and entered into foree, including agrecments
with France,’ (Great Britain,? The Netherlands,* Prussia,® and Moroceo.®
8till another agresment, a consular convention with France negotiated by
Thomas feflerson and signed at Paris, was pending.

Under the Articles of Confederation it was necessary that ninc States

! Treaty Scrics, Nos. 82 and 83.

3 Treaty Beries, Nos, 8344 and 8314, two contracts signed in July L782 nnd February
1788, respeatively.

3 Treaty Series, No. 102, preliminary orticles of peace, signed in November 1782; Treaty
Series, No. 103, suspension of arms, signed in January 1783; and Treaty Series, No. 104,
definitive peace treaty, signed in September 1783

t Treaty Series, No, 249, treaty of amity and commerce, signed in QOrtober 1782

5 Treaty Series, No. 292, treaty of amity and commerce, signed in September 1785.

¢ Trenty Series, No. 244-1, treaty of peace and friendship, signed in June and July 17868
end Junuary 1787,
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give their sanction to a treaty before it could become effective.  We have
referred to the fuct that the Continental Congress delegated the authority
and issued instructions dircetly to plenipotentiaries appointed by it. The
Congress, pursuant te the terms of the Articles of Confrderation, had contral
of foreign relations. As far as the making of treaties was concerncd, the
Cangress then performed all those functions, including ratification of treaties,
which now are performed by the Chief Executive. The President of the
Congress was a presiding officer, without the exectutive powers now vested in
the President under the Constitution.

The third of our historic periods hegan with the date on which the
Constitution of the United States entered into foree,  Although the Cousti-
tution provided that it should enter into foree when ratified by nine States,
and the ninth ratification was cffceted in June 1785, it was not until the first
Wednesday in March 1759 that the Constitution was declared to be in effect.

Many hundreds of treaties and agreements concerning nearly every
conceivable phase of international relations have been concluded since that
time. The provisions of the Constitution altered entirely the procedure for
making treaties. In the fleld of treaty making, the President is the sole
authority for entering inte negotiations and for concluding agreements
with foreign countries. The one limitation upon his authority is that set
forth in paragraph 2 of seetion 2 of Article 11 of the Constitution, reading:

He shall have power, by and with the adviee and consent of the
Benate, to make treaties, provided two thirds of the senators present
coneur.
fII. TEE PRESIDENT AND TRE SENATE

1t 18 necessary Lhat we leke the time lo comment briefly upon the rela-
tive functions of the President and of the Senate in regard to the making of
treaties.

It is somctimes incorrectly stated that the Senate ratifies a treaty.
It is true that the Constitution provides that two thirds of the Senators
present shall give their advice and consent to the making of treaties, and
faillure of the Senate to give such advice and consent has provented in n few
instances the ratification of treaties. Nevertheless, the approval of a treaty
by the required number of Senators does nat, ralify a treaty and is not man-
datory upon the Executive.

Perhaps the prineipal factor to be borne in mind with respeet to the
Executive authority in the making of treaties is this: At every point until an
international agreement becomes effective the anthority of the President
is solc and exclusive, with the onc exception provided in the Constitution.
The President’s control, thervefors, may he either positive or nepafive.
With referenice to the negutive eontrol, I quote & portion of an address deliv-
cred recently by an officer of the Department of State;?!

* Entitled “Treaties and the Conetitution,” delivered by Hunter Miller, Historical Ad-
viser zod Editar of Treaties, Department of State, to the students of Columbus University,
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He may refuse {0 petmif & proposed treaby to be signed on hichall
of the United States; if signed he may refuse to send it to the Senate; if
sent to the Senate he may withdraw it at his pleasure; if acted on faver-
ably by the Benate he muy refuse to ratify it; and he may even ratify it
and refuse to exchange the ratifications, At any stage in the making of
a treaty, until it is internationally complete, the Presideut nay, in the
exercise of his own diserction, bring the proceedings to an end.

1V. ProcEnukE
{A) DEFINITION OF TERMS

Before proceeding to a study of the various types of agreements and the
procedure far their negotiation, we should have a definition of terms.  What
do we mean by treaties? What do we mean by Executive agreements?

As to the distinetion between bilateral and multilateral, T believe there
is no confusion. A bilateral treaty is, in its simplest terms, an agreement or
contract between bwo governments with respect ta eectain matters of tmitaal
interest. A multilateral treaty is one that has been signed and effected as
between three or more governments and dealing with watters of more or less
common interest 1o all of them.

In using the term “‘treaty” we do so with the language of the Constitu-
tion in mind. That is to say, those international agreements which are
submitied to the Senate of the United States for its advies and eonsent to
the ratification thereof are deemed €0 be treaties in the Constitutional sense.
They may be called many other things by the nations intercsted. For in-
stance, they may be referred to as treaties, or us conventions, or as protocols,
acts, articles, contracts, or apgreements; but it is convenient and proper to
refer to them collectively as treaties.

In defining Executive agreements we encounter greater difficulty. For
general purposes, it may be said that all those international agreements which
are not made with the advice and consent of the Senate and which are made
by the Executive in pursuance of the authority vested in him with respeet
to the conduct of foreign relations, whether or not sueh agreements have
becn made under express statutory authorily, are comprehended within the
term ‘“‘Executive agrcements.”

(B) THE MAKING OF BILATERAL TREATIES

The procedure in the making of bilateral treaties may be considered
in Lwa parts, the first heing that up to and including signature, and the sacond
being that which follows signature.

(1} Procedure prior {o and including signature

Probably the first questton requiring attention is this: How do the two
countries get together? There are, of course, many ways in which this may

Wushington, D. C., Januury 13, 1937.  See Press Heleases, Vol XVI, No. 382, January 23,
1937 (Department of State Publieation 974), pp. 48-60.
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be done, but perhaps the most usual method is for one or the other of the
governinents Lo communicate to the other, through diplomatic channels,
its desire to negotiate an agreement covering certain matters. In such case,
it is customary for the government proposing the agreement to submit to the
other a complete draft or text of the proposed arrangement.

Thereafter, the actual negotiations may take place in the capital eity
of either of the interested nations, or at any otber place, as the competent
authorities may eonsidor most expedient.  Let us say that the negotiations
arc carried on here in Washington, D. C.  In such case, the ambassador or
minister or other qualified plenipotentiary of the foreign country will
represent his government in the negotiations, and for thabt purpose will con-
sult directly with the Secretary of State or other qualified officers within the
Department of Stute, Throughout the negotiations, the representative of
the foreign country may keep in touch with his government and will pursua
the negotiations in aceordaner with mstruetions from his government.

It may be that the negotiations—that iz to say, the disecussions and
vonsultations with a view to reaching an agreement with respect to subjeet~
matter and terminology—will be completed within a comparatively short
time. On the other hand, these negotiations may and often do require
months or even years, depcuding upon the complexity or controversial
nature of the matters to be dealt with in the propased treaty.

Eventually, we shall assume, an agreement is reached on all points,
It is prohable that, the text of the agreement has besn prepared in the lan-
guages of both countries, carefully compared and found to be identical so
far as the substance of the provisions is conccrned. The treaty then
may be drawn up for signature, duplicate originals thereof being prepared
in what is referred to as the aliernai—that is, with paralle! columns containing
the two languages side by side, the language of onc of the countries being in
the left-hand celumn of one of the originals while in the other original that
language will appear in the right-hand column. We ghall refer to this
again.

A time and a pluce ure fixed for the signing of the treaty. Let us say
the place is an office in the Department of State. Shortly hefore the time
fixed for siguature, the qualified pleniputentiarcy of the fureign nation and the
Becretary of State of the United States will appear, and the documents will
he placed In readiness for signature. Other interested officers of beth
governments may be present to assist in or to observe the procedure of
signing.  When all is in readiness, there huving been s {ormal presentation
of full powers, the treaty will be signed, and the respective seals of the pleni-
potentiaries will be affixed. Perhaps at the same time there will be signed
aud sealed a supplementary instrument, such as an explanatory protocol.?

1 For example, the protoeol annexed to the Treaty of Friendship, Commerce, and Con-
sular Rights between the United Btates and Finland, signed February 13, 1934 (Treaty Se-
ries, No. 868).
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The treaty having heen duly signed and sealed, the plenipotentiary of
the forcigu nation will retain one of the duplicate originals for transmission
to the foreign office of his government, and the other duplicate original will
be retained in the archives of the Department of State, subject to the further
pracedure required in regard to Senatorial approval, and ratification.

(2} Procedure subseguent to signature

The negotiations having been cempleted and the treaty having been
concluded (thal is, signed and sealed), we are prepaved to consider the
method by which the treaty is brought into force. For this purposs, it is
believed that it wonld simplify matters greatly if we follow step by step the
actual procedure in effecting a comparatively recent treaty-—the treaty be-
tween the United States of America and Mexico terminating Article VIII of
the treaty of December 30, 1853 (the Gadsden Treaty?!).?

This treuly was signed April 13, 1937, On April 19, 1437, the Secretary
of State sent to the President a letter {or report), enclosing one of the signed
and scaled originals of the teeaty, for submission to the S8enate of the United
States. On April 22, 1937, the President sent to the Senate a message, to-
gether with the letter from the Secretary of State and the treaty. On that
same date, the treaty was read the first, time in the Senate and was referred to
the Cummittee on Foreign Relations, and it was ordered that the treaty,
together with the Iresident’s message and the accompanying latter of the
Sccretary of State, be printed in confidence for the use of the Senate.
Accordingly, there was printed a eonfidential Exceutive document {Execu-
tive J) for the use of the Senate, copies thereof heing furnished to the Treaty
Division of the Department of State for the confidential use of officials of
the Department.

T, was on June 10, 1937, almost two months after Lhe treaty wus signed,
that the Committee on Foreign Relations of the Senate submitted its Execu-
tive Report (No. 9), recommending that the Scaale “do advise and consent
to the same.” As of this date, the injunction of seerecy imposed by the
Senate was removed and the treaty was made public as signed. That did
not mean that the treaty was approved by the Senate, but merely that
eopics thercof would be available for general distribution.

On June 29, 1937, almost, three weeks after the Committee on Foreign
Relations had subnitted its favorable rcport, the Senate of the United
States gave its advice and consent to the ratification of the treaty, without
amendment or reservation. Needless to say, in some cases the Scnate has
given its advice and consent only with cerfain reservations, which it has
been necessary to communieate to the other government in order to ascertain
whether the latter would accept them,

At this point, the function of the Senate ends. The remaining action
is for the Exeeutive.  An instrument of ratification is prepared in the Treaty

1 Treaty Series, No. 203. 1 Tiid., No. 932
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Division for the signature of the President of the United States, This
instrument recites the steps that already have been taken, then usually it
sets forth the text of the treaty exactly, and concludes with a statement to the
effect that the treaty ig thereupon coafirined and ratified.  In the case of the
treaty with Mexico which we are considering, this mmstrument was signed
and sealed by the President of the United States on July 15, 1937, a little
mare than two wesks after the Senate had given its advies and consent,

Meanwhile, the treaty was under consideration by the Government of
Mexico in aecordance with its own procedure. It was not until November
9, 1937, that the instrument of ratification of that Government was signed
and sealed. 3t sometimes happens that the foreign government will ratify
a treaty before it ratification Ly this Government.

Under the terms of the treaty, as is now customary with bilateral
treaties, the ratifications were to be exchanged at a specified place and the
treaty was (0 go into effect when such ratifications had heen cxchanged.,
The instruments of ratification of the treaty were exchanged formally in the
Department of State st Washington, Decemnber 21, 1237, The treaty
thereupon entered into effect internationally, despite the fact that under
our national procedure the President had yet fo proclaim it.

1% is the praetice of the Department of State at the present time to pre-
pare instrunents of ratifieation in duplicate, both being signed and sealed by
the President. One of these is delivered to the foreigh government; the other
is placed in the archives with the original signed Lreaty,  This has not always
been the case, but as we have indicated already it would not be feasible to
attempt an explanation of gll the variztions in procedure.

There is but one other step in our national procedurs, namely, the
promulgation of the treaty by the President. There is prepared in the
Treaty Divisian, {at the President’s sgpature, o graclamation commencing,
with the statement that a treaty of a certain kind with a certain country has
been signed at a certain place and date, and then setting forth waord for word
the treaty ns signed, and concluding that the treaty has been made public,
“to the end that the same and every article and clause thereof may be
ovhserved and fulfilled with good faith by the United States of America, and
the ciyizens thereof.” The President of the United Siates ssued his procla-
mation of the treaty with Mexico on December 27, 1937, less than a week
following the exchange of ratifications.

Thus terminates the procedure, as far as the effectiveness of the treaty,
is concerned, but that is by no means the end of the wark that must be done.
There remains the matter of publication, of recording, of distribution, and
of various other labors, ali of which we shall consider briefly when we later
digcuss the work of the ‘I'reaty Division.

{¢) THE MAKING OF MULTILATERAL TILEATIES

We shall comment row upan the method of effeeting multilateral iread
ties or conventions.
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It appears that the earliest multilateral treaty to which the Unite
States became a party was the Geneva Convention of 1864 {or the Ameliora
tion of the Condition of the Wounded in Time of War.* Sinee that time, an
especially during the past foriy yenrs, the participation of the United & %n.teq
in multipartite arrangements has become quite coramon.

The usual method for the drawing up of multipartite treaties is the calH
ing of an international confcrenee, al 8 fixed time and place, at which all
interested governments may be represented.  For example, there has termi-
nated Lut recently at Cairo, Egypt, » conlerence on telecommunications—
that 13, radio, telegraph, and telephone communication, At this conference
nearly il the nations of the world, including the United States, were repre-
sented by legal and technical experts. Interested private companies also
woere cepresenbed by experts whose sine it was to leed assistance to the official
delegates of their respective governments. At this conference there was
drawe up and signed a revision of the pre€xisting radiv und telegraph regula-
tions.

The Caire conference was called, in accordance with a prior under-
standing between the interested nations, for the specific purpose of establish-
ing revised regnlations to govern telesommunication mabters.

In contrast, your attention is invited to the praceedings of the Inter-
American Conference for the Maintenance of Peace held at Buenos Aires in
December 1836 You will recull thal the Secrefary of State wes in attend-
ance at that conference, the aim of which was to reach an understanding
with regpect to various matiers of infercst to eountries of this hemisphere?

At that conference of American republics thers were signed enght
conventions which tho President later ratified with the advice and consent
of the Senate.

The procodure lellowing sigratere for bringing & melflatoral lrealy toiv
effect with respect to the United States is much the same as with bilateral
trealicy, with al least two Linportant differences, one affeeting the quality of
the document submitted to the Senate and the other affecting the date on
which the ingtrument becomes effective.

As in the ease of Lilateral treaties, the Secretary of State sends to the
President a report or letter of transmittal with the multilateral treaty

UTreaty Series, No. 377, A treaty was signed in 1325 with the Cenfral American pow-
ers (Treaty Sertes, Nu. 39, but the ltter were ab that time & Federation, and the treaty,
slrictly speaking, was bilateral. [The same is true of the convention of 1827 with the
Hanseatic Republics of Bromen, Hanburg and Lubevk, slthough agreed to by “each
State for itself separately.””—Smn.]

2 Bee letter of May 15, 1937, from the Secretary of State to the Presldent of the United
Btates, transmitting eight instruments signed at Tiuenos Aires, for submission by the Presi-
dent to the Benate. The Secretary stated in part; “ This confersnce was couvened in pursus
ance of the proposal inede by you on Januury 80, 1436, ta the Prosidents of all the Awmerican
republies that the time was opportune for the countries of this hemisphere at 2 common ceun-
¢l table 1o consider their joink responsibilily for the maictenance of peace.” (3. Exec.
Repart, No. 15, T5th Cong,, 1st sess., June 10, 1937.)
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{or rather, a certified copy thereof) to be submitted to the Senate. The
President submits to the Senate a message, accompanied by the Secretary’s
repurt and the eertified eopy of the trealy. The treaty is read and referred
to the Committee on Foreign Relations of the Benate, together with the
President’s message and the Secretary’s report.  These severul decuments
are printed in a confidential Executive document for the use of the Senate.
The Committee on Foreign Relations studies the matter and, under present
procedure, submits an Executive report either recommending that the Sen-
ale give its advice and econsent or recommending such action with reserva-
tions. On the date of the Committee’s report, as a rule, the injunction of
serrery 35 removed and the proposed treaty or eonvention is made public
The matter comes before the Senate for discussion. Sometimes there is
none. Sometimes there is n great deal.

Ii the Senate gives its advice und consent, the President may (but he
need not, il he chooses not to) ratify the trealy. The President mnkes his
instrument of ratification or adhetence or accession, whatever the case may
requiive, and this instrument is deposited with the original tresty.  Aw in the
case of bilateral treaties, the President formally proclaims the multilateral
treaty.

(D) BILATERAL AND MULTILATERAL FUURTHER DISTINGUISHED

Rut what of those two differences of procedure 10 which we referred a
moment ago? We saig that they affected the quality of the instrument sub-
witted to the Senate and the effective date of the instrument.

When a bilatcral treaty is preparcd for signature, it is usually in dupli-
cate—that is, there are two originals. In the carlier years of the Nation's
histury, it often occurred Lhat the treaty was drawn up in triplicate or quad-
ruplicate, because of the tisk of loss,!  When the qualified representatives of
the two countries have signed and sealed the treaty (assuming it has been
signed in duplicate), each government retaing one of the originals. Theac
originals are intended to be and should be identical in substance—that is,
in their provisions. As for the form, there may be a distinction. For in-
stance, let us say the treaty 3s drawn up in two languages, one of the lan-
guages in the left column and the other in the right column, T wonld be
regular for one original to have the Linplish in the left ecolumn while in the
other original the English would be in the right column, Likewise, in the
original to be retaived by the United States Government the American
plenipotentiaries may be given precedence in signature, while in the original
to be retained by the vlher government the plenipotentiaries of that govern-
ment would he given precedence in signature.

! For instance, Joun Jay sent two copies of the Treaty of 1794 with Great Britsin to the
TUnited Btates, une of which was destroyed at ses and the other was unfortunately returned
to Great Britain in the instrument of ratification.  Since 1930 there has been in the ar-
chives of the United States a {acsimile of this instrument contuining the origiual treaty.
See Hunter Miller (ed.), Tresties, vol. 2 {Waghington, 1031), pp. 267-8 —Sgc.
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Multipartite treaties may be, and often have been, drawn up in a single
language, accepted ag governing in matters of interpretution.

In submitting a bilateral treaty to the Senate for its advice and consent,
the original retained by this Government would be the dosument trans-
mitted to the Senate. In the case of & multilateral treaty, however, there
is usually but one original, and that original is placed—or “depasited ™ is
the lechnical expression-—in the archives of an international organization
such as the Pan American Unian or the Teague of Nations, or in the archives
of one of the signatory governments, Certified copies of the original
multilateral treaty are fumished by the depnsitary to the several govern-
ments concerned. It is this eertified copy that, under our constitutional pro-
cedure, is sent to the Senate for its advice and consent.

As already mentiored, our instrument of ratification of or adherence to
a multilateral treaty is deposited with the original trealy, together with the
instruments of ratification or adherence of other governments.  In the case
of each deposit of ratification ar adherence or aceession, nolification thereof
is sent by the depositary to the other interested parties to the multilatersl
treaty.  Asarale the multilateral treaty becomes sfective when the number
of countries stipulated in the particular treaty have deposited their instru-
ments of rafification.  Thereafter, it beeomes effective as to cach eountry
upon the deposit of its instrument of ratification or adherence. This is in
eontrast with the procedure in the case of hilateral treaties. It is now gen-
erally provided in bilateral treaties that they shall hecome effective upan the
exchange of ratifications.

Thare iz muech of interest that we might add coneerning the process of
retification, exchange or depasit, proclamation, and so on, but time will not
permit of it. It may be said, however, that it is of no particular concern to
ns what the procedure for ratification or proelamation in the foreign country
may be. Nor is it of cssential ¢concern to the government of sueh country
what our procedure may be.  There is quile 8 ficld for legal diseussion in ro-
lation to what is called the municipal and the international effectiveness of
treaties. When the international act has been taken whick brings & treaty
into force, 1t becomes for all practical purposes in full force and effect as
between the two countries, whatever may be the nationul efleel within each
eountry in accordance with its own procedure, Proclamation or promulga-
tion, for example, is a national act, rather than international, and unless
the treaty specifically provides for it, a failure to carry out a legal require-
ment wilh respeet to promulgation cannot affect the international obligation,

{E) THE MAKING OF EXECUTIVE AGHEEMENTS

We are prepared now to diseuss the mmaking of so-called Executive agree-
menis. An eflort has been made aiready to define the terms, in order that,
you may have an adequate conception of the distincéion between Executive
agreements and treaties in the strict sense,

Not only is the procedure for entering into Exceutive agreements quite
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varied, but the basis or scurce of authotity for their negotiation likewise is
varied.

Perhaps the apreement is entered into pursuant to the authority granted
in a treaty or convention which has veceived the approval of the SBenate and
to which the United States hag become a party. For cxumple, the Radio
Regulations annexed tn the International Telecommunication Convention
signed at Madrid in 1932 ! provided that the parlies (o the convention might
enter into regional arranpements with a view to liberalizing the restrictions
sct forth in those regulations with respeet to the operation of amateur radio
stations., Tursuant to that authority, the Department of State, for the
President, proposed to a number of governments, individually, arrangements
governing certain classes of radie communications hetween amateur stations.
Beverul arrangements of the kind were concluded by the exehange of notes
befween the governments of the respective countries.?

On the vther hand, seting without any statulory or trealy hasis, but
solely under his Fxecutive authority, the President may cause arrangements
in the nature of Exeeutive agreements 1o be made.  For example, an armi-
stice may be effected by the President in his capacity as Commander in
Chief.

"Then there is that sort of Executive agreement which may be regarded
as resting upon an implied authority granted (o the President by the Con-
stitution. Yorexample, 3 so-called modus vivendi entered into with a view to
preserving the status guo or for assuring a higher degree of protection or
privilege pending the negotiation of a formal treaty for submission to the
Senate.? Buch an arrangement waould be regarded as a part of the negotia-
tions, and, ag we have seen, the President has the sole power to negotiate.

Considering the nature of the Iixecutive control over the conduet of
forelgn rclations, it is recogunized thal the Presideat has the authorily to
enter into arrangements for the determination or adjustment of elaims which
American nulionals may have agaipst foreign governments for redress in
case of injury.® That is fo say, where there has been a violation either of
treaty provisions or of international law, and such violation causes injury to
American citizens, and such injury gives rize to claims againet a foreign
government, the settlement of such claims 1s a matter of negotiation and ar-

1 Treaty Series, No, 867,

2 Canpadn, April 23 nnd May 2 nnd 4, 1434, Exceutive Agreement Series, No. 62; Peru,
February 16 and May 23, 1934, Executive Agreement Beries, No. 66; Chile, August 2 and
17, 1834, Exccutive Agresment Saries, No. 72,

3 For example, the madus pivendi reepecting the fur-seal fishorics in the Behring Sea,
signid June 15, 1891, befween the United States and Great Dritain.  {Treaty Series, No,
1440,

4 For example, arrangements with Turkey: December 24, 1923, exchange of notes (not
printed); February 17, 1927, exchange of potes (nob printed); October 25, 1934, ugreement
signed by plenipotentiaries at Ankara (Wxecutive Agreement Series, No. 73); May 29 and
June 15, 1836, exchange of notes [Txecutive Agreement Series, No. 113); and October 1
and Novem'brer 3, 1087, cxchange of uotes (Exeeutive Agreement Series, No. 115).
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rangement which the President may deal with in pursuance of his Executive
authority.

Most of the Executive ugreements between the United States and for-
eign countries have heen made by the President with the authority of Con-
gress—not the authority of the Senate, but the legislative authority of the
Hause and the Senate in Congress assembled.

The postal conventions, of which there are hundreds, -constitute the
largest distinet category of Ixacutive agreements.  Binee 1792 these postal
conventicns have been made by the Kxecutive under congressional autharity.

Tn eommenting upon the basis of the President’s suthority for cutering
into that type of arrangement now popularly referred to as Executive agree-
ments, a fesr of the various methods have been mentioned meidentally.
Chief among these, in point of numbers {excluding the postal conventions),
is the exchange of notes, probably the simplest of all procedures. Lol us say
that country A wishes to have an understanding with country B in regard to
a particular matter. (An example has been cited in the arrangements con-
cerning amateur radio stations.!) Country A may prepare an instruction to
its diplomatic representative in country B und may sct forth in the ingtroe-
tion or enclose with it the text of an arrangement to which it is desired
country B will agree. The diplomatic officcr of country A will convey to
the foreign office of country B, by diplomatic note, an expression of his
government's desire, together with the text of the proposed arrengement.
1n effect, the note will say: "“Here is what we want you to agree to. Do you
agree?’  Assuming that the arrangement is satisfaciory to country B, and
there is no need for further negotiation, then the foreign office will reply to
the diplomatie officer of ecuntry A, stating in effect: “We ngree.”

The arrangement then is complete, unless the notes otherwise provide.
It remains only for the diplomatic officer of country A to transmit to his coun-
try the note which he has received from the foreign office, together with a
certified copy of his own diplomatic note {o the foreign office.  These two
notes then may be, and today usually are, published. Although there may
be in some cases more formality in the negotiations and in the exchange of
the notes constituting the Executive agreement, the general outline just
given is sufficient for cur present purposes.

The methods by which Executive agreements may be made depend
Iargely upon cirenmstance. They may be cmbodied in protoeals, resolu-
tions, recommendations, deelarations, or final acts adopted at international
conferences, or they may be contained in diplomatic correspondence or in
various other documents. Often, especially in late years, the agreement is
nogotiated, signed, and sealed with hurdly less formality than a treaty.

Before concluding our remarks concerning Executive agreements, it is
well that we refer specifically to the reciprocal trade-egreements prograum,
in which the entire country bas a very great interest. 'The autherity of the

L See footoote 2, p. 100.
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President for making these tremendously important agreeraents is contained
in the Trade Agreements Act of 1934.'  As you arc aware, that act provides
that the President, in return for reciprocal concessions granted by another
country to Amcrican trade, may grant certain turifl coneessions to the im-
ports from such other country.

Reciprocal agrecmaents under the Act, of 1934, as extended by joint reso-
lution of Congress,? have been concluded with seventeen countries? and
negotiations are under wuy with four other countries, ineluding Great Hritain,

These trade agreements are the result of coidperative cffort on the part
of all the interested Government agencies, comprising what is known as the
interdepartmental trade-ngreements organizalion. This organization oper-
ates through various committees. Each committee is interdepartmental,
being composed of officials and experts from the various interested agencies
of the Government. Therecommendations finally formulated and submitted
tu the Prosident are the joint rosponsibility of the interdepartmental organi-
zation, and are based upon a study of all aspects of the particular problems.

Morcover, the eodperation of private interests, including agriculture,
labor, end business, is an essential factor in promoting the trade-agreement
program. Interested private individuals or groups throughout the eoun-
try are accorded an opportunity to present their views.

The reciprocal trade agreement, when definitively concluded, nsually
congists of erticles of agreement or general stipulations, followed by schedules
Listing the products affected by the agreement.  There are two schedules, as
a rule, the first containing a list of products exported from the United States
to the foreign country and an indication beside each product of the concession
accorded.  The second schedule contains a stmilar list of products imported
into the United Btates from the foreign country and an indication beside
each product of the concession accorded.

This review of the procedure, if must be admitted, is very sketehy.
We rannot sttempt to expluin here the vast amount of labor that is required
in the protracted studics and negotiations which lead up to the signing of
cne of these reciprocal trade agreements,  However, you would find it well
warth your while to read an article by Assistant Secretary of State Francis
B. Sayre on the subject “How Trade Agreements Arc Made,” * and also an
address delivered by Mr. Charles F. Darlington, Jr., Assistant Chief of the

1 Publir, No. 316, T3d Cong,, June 12, 1934; 48 Stat. {pt. 1) 943,

* Public Res. 10, Mar. 1, 1937; 50 Stat. (pt, 1) 24,

i Names of countries and Executive Agreement Series numbsrs: Cuba (67); Belgn-
Luxemburg Economic nion (75); Haiti (78); Sweden (79); Drazil (82); Honduras (86);
Colombia (89); Switzerland (90}; Canada (91); Guatemala (92); Nicaragus {95); Finland
(97); The Netherlands (100); El Salvador (101); Costa Rira (102); Franee, provisional (not
printed); and Czechoslovakin (ot yet printed), [One was signed with Ecuador on August
6, 1938, —Sxc.)

t Commereinl Policy Series 47 (Department of State Pub. No, 1152), 1938. (Re-
print of an article by the same Litle appeating in the April 1938 issue of Foreign Affairs.)
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Division of Trade Agreements, on January 28, 1938, on the subject “Thé
‘T'rade-Agreements Program,” ! in which there 1s & summary relating Lo pro-
cedure.

{F) LEGISLATION AND PAOCLAMATION

Having considered in some detail the vardely of treaties and Exceutive
agreements and the methods by which they are made, we should pive some
attention now to & type of international arrangement which is effected with-
cub any of these methads.

Often the eflcct of an international uet has been obtained by the expedi-
ent of enacting 1aws of a national character operating reciprocally in the two
or more countries concerned. In other words, the Congress of the United
Stales mway enact a law under which this Government will undertake to do
something or omit the doing of something if the government of another
country will act reciprocally. That other government, we shall assune,
meets the requirement, and even though there has been no international
act such as a treaty or Executive agreement, there is, in practical cffeet, an
arrangement operating internationally. A few examples will help you to
visualize the procedure.

The Clongress may approve a law whereby the President is authorized
to make public o proclamation to the effect that speeilic provisions of law
will or will rat be in operation with respect to & certain named country or
certain named countries. The President oy be suthorized or directed by
statute to determine whether a particular state of facts does or does not
exist, and upon so determining the facts to declare by proclamation that the
certain provisions of law da or da noet operate as to the country or countries
in question.

Among the earliest examples of the statutory proecdure just mentioned
is that of the act of March 3, 18152 A similar act which was passed in 1828,
and which remains in force, provided that when the President had received
from any foreigh nation satisfactory proof that no discriminatory tonnage
duties were imposed in the ports of such nation upon American vessels and
eargoes, the President might proclaim the discontinuance of cortain dutics
as affecting the vessels and cargoes of the nation in question. Numerous
proclamations were issued by the President in pursuance of this legislalion,
following the giving of the required proof by varicus foreign governments.

Tariff sels have contained provisions authorizing or directing the Presi-
dent to issue proclamations affecting the lmposition of duties.  In the case
of the Tarifl Act of 1908,* maximum and minimum tariffs were provided, and
the President was authorzcd to apply the minimum tariff to imperts from
countrics whieli did not maintain dizeriminatory tanff regulations against

t Address delivered belvre the Third Annual Eronomic Conference, Rollins College,
Winter Park, Fla. See Press Releases, Vol. XVIII, No 435, January 29, 1938 (Department
of State Pub. No. 1119}, pp. 144-156. 13 Stat. 224,

*May 24, 1828, U. B. G, title 4B, ch. §, sec. 141 * 36 Stak. 11, 82-83.
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American trade.  Tmimediately upon the enactment of this law foreign gov-
ernments sought, through diplomatic channels, to have the minimum tariff
applied in their favor. Within a few months the minimmm tarifi had been
applied quite generzlly to nations with which we had commercial inter-
conrse; the President issued 134 proclamations during the first three months
of 191D.

The proclamations made by the Prasident under the Tariff Act of 18901
were womewhat different. The President was authorized and directed by
that act, whenever he wag satisfied that the govermment of another eountry
which exported to this country certain named articles was imposing upon
American produets duties which he (the President) eonsidered reciprocally
uncqual, considering the free entry of the specified articles into the United
States, to 1ssue & proclamation discontinuing the free entry of said articles
and imposing alternative rates of duty set forth in the act.  Although it was
net anthorized for the President to offer to the foreign country anything
other than s continuance of such country’s producets on the frec list, this
legislation was sufficient to bring abowt various tarnff concessions affecting
the exportation of American produets to several foreign countries.

The action taken under the Tariff Act of 1880 iz of particular importance
because of the constitutional questions to which it gave rise wffecting the
delegation of powers, [rading to the decision of the Supreme Court of the
United Stales in the case of Field v. Clark,® which held thatl there was no un-
constitutional delegation of legislative and treaty-making power. The legal
theory expounded in Fied v. Clark and in various other devisions since that
time is this: that the President was acting merely in execution of the act of
Copgress; that he was to determine a matter of fact, and not to make a law;
and that he was the mere agent of the law-making department to ascertain
aitd dectare the event upon whicl 1he expressed will of the legislature was to
take effect.

Tt has been possible in snme cases to do by way of statufe and proclama-
tion what it has riot been possible to accomplizh by laboricus treaty negotia~
tions, or what it would not be feasible Lo attempt by such negolistions.
For example, the annexation of Texasin 1845 * and the annexation of Hawaii
in 18934 In each cuse anncxation treaties had been signed, but when it
became apparent that the required two-thirds vote of the Scnate for ratifi-
eation could not be obtained, the method of joint resplution by koth Houses
of Congress was used, with the result that Texas and Hawaii were annexed by
enngrassional enactment.

Many other intercsting examples could be cited, but I believe our pur-
pose has been achieved. We shall proceed to a survey of the wartk of the
Treaty Division,

128 Stat. 612. t 143 11 8. 640-700.

* Joint Ree., Mar. 1, 1845; 5 Stal. 747, t Joint Res., July 7, 1898; 30 Stat. 750,
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V. Work or THE Trratr Division
(A) FORMATION, FUNCTIONS, AND PERSONNEL

In the publication, The Department of State of the United Stotes, the
following is stated concerning the ormanization and work of the Treaty
Division:?

The Treaty Division was organized in respense to the need for
centralization and cunsistent direction in the drafting and ncgotiation

ol agreements with other countries, Its staff consists not only of those

qualified for the general aspects of the work but also of specialists in

arbitration, comuneree, radio, aviation, and other subjects.  This divi-

siun makes recommendations regarding the submission of treaties to

the Senate, prepurcs them for the consideration of the Scuate, and on
vecasion explains thun to the appropriate committees. It handles
treaty [ormalities and maintaing extensive filas and indexes for both
official and general use. It also prepares treaties for publication and
compiles the monthly news bullelin, Treuty Faformation.

How shall we attempt to demenstrate more adequately the manner
in which the work of the Treaty Division affects the rights and activities of
the individual American citizen?

The ramifications of foreigu relations affecting the day-to-day activities
of the eitizens of this eountry are so diverse and often complex that it would
be futile to attvinpt a review of them.

The Department of Stule constantly is recciving inguiries—by letter,
telegram, or other means of communication —from porsons in all walks of
life. The lawyer, perhaps, is the most frequent, ingquirer, communicating
with the Department either for himself or on behalf of a client, im order to
aseertain certain facls with respect to rights or liabilities of American citi-
zens as affected by foreign relations.

Perbaps it has been a matter of inheritance or property rights in some
foreign country, or the lighility of naturalized American citizens to militery
vervice in the event of a visil to their country of origin, ot a question of
taxation or duties, or of residence or transit, or of business activity, or per-
sonal protection, or freedom of worship, or freedom of cammerce and naviga-
tion, or the mediation of consular or diplomatic cfficers in the rvedress of
WIOIES T gecurity of rights, or any one of countless other problems.

In all such cases the existence ar nonexistence of ireaty stipulations, and
the proper interpretation of any such provisions, may well be the prevailing
factor.  Itisnatural that the citizen should turn to the Department of State,
as the Government ageney eoncerned wilk the eonduet of foreign relations, in
ascertaining his rights or obligations and in seeking protection.  And it is
naturel that the 'T'reaty Division, as & part of the Department of State
concerned with the cxislence, the interpretation, and the execution of treaty

I Rev. ed. June 1936 {Department of State Pub. Wo. 87R), 1. 30,
% The order establighing the Treaty Division was signed April 21, 1928.
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provisinns, should be called upon to share the responsibility in dealing with
such matters.

The staff of the Treaty Division includes legal or technieal experts
trained to know the form, the substance, and the meaning of treaties.  Fach
of these assistants in the Treaty Division, although prepared te perform
work of o geoeral nature, has an espeeial experlness wilth respeet to certain
phases of treaty relations, such as fisheries, copyrights and trademasrks,
radin and lelecommunieations, property Tights, aviation and aerial law,
shipping, commercial relations, administrative law and procedure, and
ceremonial matters.

Aside from actual freaty negotiations, in relation to which the qualified
assistants of the Treaty Division are called upon to pive much attention,
therc are questions affecting the application of treaty stipulations to particu-
lar circumstances. The Trealty Division iz intimately concerned, for ex-
ample, in the problem of fisheries in the Pacific. The Treaty Division has
a lively interest in controversial copyright questions, which are of particular
interest to musicians, writers, publishers, and performers. Everyone who
has turned the dial of his radio reeeiving set and found his favorite station
iiterfercd with by the trunsmissions [rom somne station in o foreign eoantry
has witnessed a manifestation of one of the problems with which the radie
experls of the Trealy Division are mneh eoneerned.  The seriul law oxperis
of the Treaty Division are constantly working with aviation authorities of
this and other interested nations in an effort o facililate acrial (ransportation
and to assure proper treatment to aircraft.

There is no need to go further. The sitnation may be summed up in
these words: Any matter which involves conditions, rights, or obligations.
outgide the territorial limits of the United States is apt to involve stipulations
in treaties or other international agreements; and the Treaty Division of the
Department of State is interested in matters involving such stipulations,
their negotiation, their interpretation, and their execution.

(B) PUBLICATION AND DISTRIDUTION OF DOCUMENTS

Among the most populsr funetions of the Treaty Diviston—that is,
onte of its functions most generally observed and appreciated by the public
—is that which relates to the publication and distribution of copies of
treaties, agreements, and other documents.

(1) Treaties and Execulive Agreements

The treatios and Execullve ngreements made bebween the United States
and foreign countries are published in two printed series, the Treaty Series
and the Fxecutive Agreement Serics.

The Executive Agreement Series was inauguraied fess than ten years
ago—in 1920 to be exuct.  Befors that tine o number of sueh agreements,
but not all, were printed in the Treaty Series. (thers were printed ir the



LUNCHEON MEETING 197

volumes of Foresgn Relations, ov in the three-volume publication entitlad
Treaties, Conventions, Internalional Adls, Protocols, end Agrecmenis belween
the [nited Siates of America and Other Powers (commonly referred to as
Mallox's}, or in other publications, such as the works of writers on inter-
national law. There hag never baen a complete collection and printing of all
the exchanges of notes or other Executive agreements; there may be hundreds
of them that have never been prinied in any form whatever; there is not
even an absolutely complete list of them. The most thorough undertaking
with & view to the colleetion and printing of such arrangements with foreign
natlons is the publication of the volumes entitled Treaties and Other {nlerna-
tional Acts of the United States of America, now being edited in the Depart-
ment of Btate, The frst few volumes have come off the press, and the work
is continuing.

The paint. which we may emphasize a1 this time is that sinee the organ-
ization of the I'reaty Division in 1928 there has heen a more concerted effurt
toward the prinding of all the internationsl agreements of this eountry.
In order to diztinguish more adequately between treaties in the strict scnse
and other international agreements, the Fxeentive Agreement Series was
inaugurated. Hach agreement is given a separate numper in the scries.
At the present date there are considerably more than a hundred agreements
printed in the series, covering many different phases of international rela-
tiong; for example, radio, aviation, taxation, trade and commereial relations,
shipping, personal statug of citizens, treatment of consular officers, most-
favored-nation treatment, international conrts, tariffs and customs treat-
ment, copyrights and patents, claims, military missions, arbitration, registra-
tion of international agrecments, and others.

In the printed Treaty Serics are the texts of mare than a thousand sepa-
rate agreements, some of which (as said hefore) are more properly classificd
af Fixeenlive agreements.

The task of preparing the texts of treatics snd Executive agreements
for publication and general distribution, a very exacting labor, is perfurmed
in the Treaty Division. Every such document must be compared carefully
with the original treaty or agreement.

Due largely to the increasing complexity of foreign relations, there has
been o very eonsidersble inerease in the negotiation of international agree-
ments, and the task of preparing such agreements for publication and
distribution has inereased eorrespondingly.

The Trealy Division likewisc maintains very extensive files and indexes
relating to the troaties and agreements of the United States. Indispensable
dockels, registers, and records are maintained, containing information rele-
vant to treaties and apgreements of the United Htates, both those proposed
and those which haye entered into foree.  Much information also is compiled
with respect to treatics between other countries—treaties to which the United
Stuley s nol a party.
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It iz no exaggeration to say that the office of the Treaty Divisivn,
which is roneerned with the publication, the recording, and the distribution
of the texts of this eountry’s international agreeraents, is one of the most
widely copsulted offices in the entire Department of State. It is almost
paintul to imagine the confusion that would cxist in these matters if this
office and its records had nat been established and developed.

Al of this work, constituting but one of the many functions of the
Treaty Division, requires the constant attention of a frained and trust-
worthy personnel,  We have such personael, with long expoericnee.

{2) The Treody Information Bulletin

One of the most widely used publications of the Diepartment of State
is the montuly bulletin, Treaty Information.  The frst issue appeared in
October 1929, This bulletin is compiled and its publication supervised in the
Treaty Thvision. This Trealy Informetion bulletin is the only official
publication making readily available to officials and to the public current
information concerning the various (reaties and agreements in forea or signed
beiween the United States and foreign naticns.

Fach of the monthly issues of the bulletin contains the information
secumulating during the month for which it is published concerning tresties
to which the United States is a party, information eoncerning important
treaties to which the United States i3 not a party, and citations to or quota-
tions from deisions of national and internaliong) courts, arbitral tribunale,
and administrative agencies relating to treaty matters.

Publication of the Trealy Information bulletin was inaugurated by the
Treaty Division in order to promete a more adequate and accurate know!l-
edge concerning jmportant phases of the fareign relations of the United
Btates. We believe it has served thai parpose.

1t appears that the bulletin has become so well known and widely used
that 1t is cited generously in other offictal or private publications. T iy
fitting that we shovld vefer to the proceedings of the thirtieth annual meeting
of the Ametican Society of International Law, Washington, D. C., April
2325, 1930, and guote a portion of the Report of the Committee on Publica-
tions of the Department of Btate., It was stated therein:

Another publication, the importance of which 18 apt to be aver-
looked, is the monthly Treaty Informakion Bullefin. . . . Here again it
is & pity that the value of this publieation s not recognized as widely as
Its contents warrant. . . . This i€ another publicativn which should be
receivend regularly hy university libraries and the public libraries of the
larger cities. . . .

(8) Other Publicalions

From time to time the Tresty Division supervises the publication of
other documents of general interest concerping treaties, or concerning
foreign relutions in pursuance of treaties; for instence, the reparts and
dovuments of eertain conferences.



LUNCHEON MEETING 199

Let me cite o single cxample from my own experience.  In 1934 there
was held near Lishon, Portugal, an internativnal confurenee referred to ag (he
third mesting of the Internafional Censulling Commibbee on Radio {the
C. C. L. R, at which delegates from the various governments inferasted in
the international regulation of radio were present. The dulegation of the
United States included five officials of as many Government agencics, jy-
eliding the Department of Btate, the Federal Communinaticns Commission,
the Departiments of the Navy and of War, and the Burean of Standardy of
the Departmoent of Commerce.  Asthe delegate on the part of the Departmen;
of State, it devolved npen me, when Lhe ponference had terminated and g,
American delegation had submitted to the Seeretary of Btate ils report, 4o
supervise the publication of this report with the uecompanying dvcuments i,
regard to the work of the conference.  This publicatien, when finally 'p'r'ml-..gdJ
made a fair-sized book of 413 pages and has served as a guide to officiy),
and to private iIndustry in various radio matiers.?

In addition to printed publications, the Treaty Division distributeg
numerous mimeographed compilations.  The Division has been sble, fo,
instance, to anticipate a large nwmber of inquiries on mutters which may be
fitled into a general classification, wnd to prepare Yists or other muterial ayaj).
able for immedinte response.  For examyle, the Division muintaios an up-g,.
dute compilation of Treaty [rovisions Relating lv the Riphts of Inher-itam,g'
Acquisition and Ownership of Property, in Force Between the United States of
America and Foreign Countries.

(¢} EDITING THE TREATY INDEX

The remarks conecerning the work of the Treaty Division should not, bs
concluded without some reference tu the very ambitivus undertaking Tecently
inaugurates in yegard Lo the preparation of aniuterpretative index of lreatieg,

The conduct of international relations has tended, as we have saig
become more and more complex.  An increasing use of trenties and athe,
agreements with Toreign nations has been lound essentiel for defning ung
seeuring vorious rights, privileges, and immunities.  In the negotiation of
such treatics or agrcomenty, the problem of research and intensive study
with respeet to comparable provisiens in existing breaties or agreements hyg
beeone in many instances s parsmount consideration,  The full impert of
this statement may not be adequately wnderstood unless one has been oo,
pelled to spend many bours, perhaps many wecks or months, in such TeseaTch
end study. However, it can be undensiood that any systematic plan by
which the amount of time required in such labors ean be nonsidemblyreduced

mey well serve ty increase the cfficiency of treaty negotiation and iy well
worth considering,

* International Radio Consulting Committee (C. C. [ R.), Third Meeting, Lisbog, Sep-
tember 22-October 10, 1834: Report of the Delegution of the United Btatos of America, any
Appended Documents; Conference Seriea 21 (Department of State Publieatjon K271, 1634,
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Sueh a plan is the abjeet of analytical labors now being undertaken in
thes Treaty Division. Considering that there is constant need for the study of
tresty provisions, past and present, and considering that the lack of a thor-
ough index {we should again qualify the term by saying “interprotative
index™} has been herctofore a hindrance {o the speedy access to provisions
of a pertinent or comparable nature, a system has been eonceived for the
preparation of such an index.  As the plan was explained recently,! the pro-
posed index will cover—

. all provisions of all treaties and agreements which have ever
entered into foree hetween this country and other countrics, based
upon an interpretative, analytical study of those provisions; an index so
devised that every itemn of substance and every sperific right nr oblign-
tion should be adequately indexed, in order thal in any future inquiry
or research whatever concerning the provisions affecting such items,
rights, or obligations, the Treaty Division in partienlar or the Depart-
ment of State in gencral might have at its command, with the least
passible cansumption of time, a ecomplete and trustworthy citation of
every such provision.

Needless to say, it will require time and carcful analysis to complete this
work in regard to all those arrangements which have been eoncluded with
foreign countries during our more than 160 years of international intercourse
as a free and independent nation,

It may be that some of you would be sufficiently ititerested in this phase
of the waork of the Treaty Division to offer constructive suggestions,

V1. ConoLusIoN

It has becn my aim to give you a fairly coherent summary of the methods
by which the international agreements of the United States are made and
brought into force, a3 well as an outline of the work of the Treaty Division.
T shall let you judge for yoursrlves whether or nok you have founil anpylhing
of interast in, or gained any usefut knowledge from, my remarks.

Coneluding, [ wish to express to you my very sincera thanks for having
had this opportunity to speak at such length upon this subject. Your inter-
est in the work of the Pepartment of Stateis well evidenced by the invitation
which you extended to me. It is our common purpose to be of gervice in
improving the foreign relatioms of the United States.

Mr, Finen.  Mr. Whittington, on behalf of the conference and also on
behalf of the Society, I wish to express our thanks for your very illuminating
address upon a rubject which I am sure is of interest to every one of us.

Before I declare this luncheon meeting sdjourncd, I think it only

1 To an address entitled ¥ Cempilation of Analytical Tresty Index,” by William V. Whit-
tington, Treaty Division, Departtnent of State, before the Federal Rar Association on April
20, 1938, in Washington, D. C. See T'ress Releases, Vol. XVIII: Mo, 447, April 23, 1938
(Departiment of State Pub, No. 1163), pp. 408-501.
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appropriate that T express what is in my mind, and I am sure in the minds of
many others here, as to the exeellent showing made by the officers of the
Department of Btate on our program. Mr. Whitlingten is the fourth of
those officers who has spoken. And I think they have all acquitted them-
selves nol only with satisfaction but with distinetion. OQur Department of
State is to be cengratulated upnn having sueh an eflicient corps of experts to
help in the conduet of international relations, which are growing every day
more eomplex,

May I remind you that at 2:15 o’clock we are due to eontinue our
program. I thank you nll for your preseree, and T would suggest thal we
ail proceed now to the room upstairs, where the other speakers are waiting
for us.






SIXTH SESSION
JOINT MEETING WITH THE AMERICAN SOCIETY OF INTERNATIONAL LAW

Friday, April 29, 1038, 2:15 o’clock p.m,

The mecting convened, pursnant to the reecss, at 2:15 o'clack pam.,
Jessm 8. REEvEs, Vice-President of the Seeicty and Director of the Confcerence,
presiding.

Chairman Rreves.  Will the afternoon session please came to order?

Certainly the Program Commiltec wus not engaged in [ostering mere
antiquarian interests when it provided this program for this afternoon. The
topie this afternoon iz “International Law of the Air”; first, “International
law of the air fu btime of peace,” a subject which will he diceussed by Mr.
Howard 8. LeRoy, member of the bars of New York and the District of
Columbia. T have great pleasure In introducing Mr. LeRoy.

INTERNATIONAL LAW OF THE AIR IN TIME OF PEACE

By Howarn 8. T.zRoy
Member of the Bars of New York and the Idstrict of Columbia

The use of the air as a medium for ultra-rapid communication and
trensportation is still so new 1hat the legal terminology relative thereto is
still uncertain and ambiguous. Some use air law to embrace both radio and
aéronautienl law.  To olkers air luw connotes the body of law that is evolving
around the art of adronauties defined by Webster as the art of sustained
flight, This lutent ambiguity with respect to the inclusiveness of the term
air law is evidenced by its varving uses in the titler of the twa leading quar-
terly legal reviews in these fields, namely, the A&r Low Review and the Journal
of Air Low.  The d#r Taw Review ncludes bolh the legal fields of radio and
aéronautics. The Journal of Air Law devotes itself exclusively to the law of
adronautios.

In this brief paper the discussion of air law will be limited to the rvolu-
tion of aéronautical law in the international realm in time of peace,

We are prone to think of aéronamntics as a new physical art expanding
phenomenally since the turn of the twentieth century. 'This ig true in large
part.  Agronantics, however, includes snstained flight by sireraft lighter as
well as heavier than air. Heavier than air flight, or aviation, began with
the Kitty Hawk fight of the Wright brothers in 1903, Lighter than atr
flight, however, stretches far back into the eighteenth century. A local
French ordinence of April 23, 1784,! made balloon ascensions depend on
obteining previous perroission.

With the advent of aviation or heavier then air flight, international
aérial transport began to assume substantizl ceonernic and soclzal importance.
The current rate of progress in this field appears from recent figures released

L Jahrbuch der Wissenshaftlichen Gesellschafi fur Lujtfahrt B, V, 1935/35, p. 4.
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by Pan American Airways, During 1937 international air travelers mum-
bering 47,722 passed through the Miami airport on flights between the United
States and Central and South America. This represented an increase of
12,000 or 33% for 1937.  The range and momentum of this new internationnl
aetivity is shawn by current air route mileage.

Through the international adrial gateways at Miami, Brownsville, Los
Angeles, and San Trancisco, the adrial network stretehes 50,695 miles linking
industrial centers of the United States with world markets of fifty-one coun-
tries and colonics, including the three Amerieas on the south, Alaska, the
Orient, and Australia. This is more than twice the air route mileage of any
other World Power, This striking growth of internstional aviation both in
volume and range hag eprung from the codrdination and control of certain
physical factors peeuliar to the art and related to legal problems of an inter-
national regulatory character, Inercasingly avialion is high-spced, lomg-
distance transport, It tends to ignore or overrun political bounderies. Tts
maximum socigl and economic utility derives direetly from its time-
annihilating characteristie. Tts utility mounts direetly and proportionutely
to distance covered. The prineipal limiting factor in the growth of this new
art has been safety. The adaptation of radio to agronautica! uses as a saiety
factor iz one of the outstanding fuatures in stimulating the growth of aviation.
In internatiofial aviation the safety facter assumes a broader connotation
and significance. It concerns not only the safety of the individual, but also
in a wider sense it relates to & eollective or public or national safety of the
subjucent political sovereipnties. This is increasingly retogrized in inter-
national air transport by the establishment of national controls in coztoms,
immigration, and public health matters.

Bafely, therefore, is elearly the key factor about which the whole inter-
national adrial regulztory régime is evolving. Safety in alf its varied rela-
tionships canuot be insured without regulation. Regulation to be effective
must be exercised and enforeed by political authority. Since the trend of
avistion is to transcend all political boundaries, and since effective regula-
tion must be soextensive with the physieal operating aress of the art, regu-
lation must be effcetuated and synchronized an all political levels, looal,
nationsl, and international.

if the maximum development of the aéronautical art rests on political
regulation, it should be interesting to trace the steps by which the law has
contributed o the mrewth of this new art in ttme of peace.

Aégronautics involves the projection of the transportation art into the
sir. Radio has done the same thing in communications. Functionally it
is related to alder forms of transportation based on such elements a8 land
and water. Tta purpose is the carriagoe of persons and property, We may
expect, therefore, to find certain concepts common to the law of carriers
projected into the aérial realm end modified sufficiently to conform to the
peculizr conditions of the art. Some of these legal developments will be
regulatory in character, Others will be substantive in character, cutting
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sharply ecross old fields of the law and impinging upon long and deeply
rooted legal coneepls. This is illustrated by the pending confliet between
the land owner snd the 2ir navigator.

In the field of international law of the air historical development hag
olso heen directed by certain physical and political conditions. The inter-
national area is the sphere in which aéronauties enjoys its maximum utility,
The scientist using the langnage of the formula might restate this basie
principle in some such form as this: the utility of adronautics increrses as
the squara of the distance. A curollary of this principle fram the pelitical
angle is that aéronautics will ultimately render its greatest serviee in the
international field. It is here, however, that regulation becomes increasingly
diffieu]t because of the diversity of sovereign politieal authority and lack of
sanctions. Any international regulatory régime must depend on contractual
arrangements among independent political entities. The normal regulatory
régime embracea three distinct steps. The first is legislative, setting up a
body of law. The second is administrative, comprising the machinery for
applying the law. The third is adjudicative, involving the decisions or rul-
ings resulting from the application of the law,

Ta what extent has the international historical development conformed
to the sbove analytical or functional approach?

. The legislative stage now geems to be more fully developed than either
the administrative or the adjudicative stages,

International egronautieal legislation has taken two principal forms ag
multilateral and bilateral conventions. The multilateral conventions derive
from internetional legislative assemblies or international ecnferences ealled
for the purpose of discussing and formulating broad principles of substantive
or administrative law of the air. These international confercnces may be
grouped into pre-war and post-war series with respect to time aad the state
of the art.

The pre-war conferences began as early as 1909 with the organization at
Paris of the International Juridic Committee on Aviation! This commities
outlined a code of the air January 16, 1910. Successive annual congresses
were held at Paris in 1911, Geneva in 1912, and Frankfart in 1§13, Gencral
theories of aérial jurisdiction were debated but the art had not pregressed
to the point of forcing the formulation and adoption of any general regulatory
convention.

With the advent of the World War aéronautieal devices were promptly
adapied for both deiensive and offensive uses. Developments dealing with
air law in war time belong properly to snother paper. It is, hawever, g
significant historical [act that general war time séronautical uses contributed
much to the rapid post-war peace time sviation development.

In the decade following the close of the war three interuationa! confer-
ences were convened which considered international legal problems of the
air. The Paris Peace Conference of 1919, the Spanish-American Congress

IT nmr Nadan Ameil 1004 n K12 Aenawiann T o Doanaskee w1940
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on Agrial Navigation at Madrid in 1926, and the Sixth International Con-
ference of American States at Havana in 1928 sll considered intcrnational
aérial legal problems and resulted in the signature of conventions. Tellow-
ing these conferences dealing with public air law problems were the Warsaw
Conferenee of 1929 and the Rome Confercnce of 1933, both dealing with inter-
national private aérial law. These international conferences alzo negotiated
international coniventicns. The Paris Air Navigation Convention of 1915*
resulting from the Peace Conference und signed by twenlby-nine stotes, was
gubmitted to the Benate June 16, 1926, but it has never been ratified due to
its intimate relationship with the League of Nations. The first two ariicles
constitute the Magna Charla of Internationsal Tiaw of the Air.  Article 1
provides that “T'he high contracting parties recognize that every Iower has
complete and exclusive sovereiguby over the air space above its territory.”

This broad declaration of absolate sovereigaty wos modified by Arlicle
2 providing “Fach eontracting state undertakes in time of peace to zecord
freedom of innocent passage above its territory to the aireraft of the other
contracting states provided that the conditions laid down in the present con-
vention are observed.”

The Madrid Congress of 1926 produced the Ibero-American Convention
of November I, 1926, signed by twenty-one states and ratified by five. It
cmbodied prineiples similar to the Paris Convention, ineluding absolute
sovereignty over superjacent alr space.

The Rixth International Conference of American States, convened at
Havana in 1928, signed the Huvana Convention [or Commercial Aviation ®
{or the western hemisphera on Tebruary 20, 1928.

This convention differs in some respects from the Paris Convention, but

1 International Air Navigation Convention. Text, annexes and amendments to June,
1924. Waashingion, Government Printing Officc, Dec. 1, 1924,

Ezomen du Principe de lo Convention Indernationaie Porfant Kéglementaiion de lz Navige-
tion Aérienne de Oeb. 1919, Hoori-Couanniar, Paria, 1520, '

La Convention Indernotionole du 13 Ol 1915 porlant Réglemeniation de lo Navigation
Aérienne, Roper, Parig, 1930; 4 Air Law Rev,, p. 348,

“The International Air Navigation Conventions and the Commercial Air Navigation
Treatics,” Fagg, Fred 1, Jr, 2 8¢, Cal. 1. Rev, pp. 430-54.

“ Dewtschlond vnd daos Pariser Lufiverkehrsabkommen,” Wegerdt, Dr. Alfred, 2 Zeitschrift
Jir das Genemie Lagftrecht, 25 (1028).

“Les Articles 23 el 52 de la Convenlion du 13 Oct, (919 et lewr Développement Souhaitable,’
RBobinski, JT 14ritlo Aderenauiies, 1931, p. 575.

“Interpational Convention for Air Navigation and the Pan American Convention for
Air Navigation: A Comparabive and Critien] Analysia,” Warner, Edward P, 3 Air Tuw RHev,,
Pp. 221308, July, 1932,

“Regulation of Tnterpationn] Air Navigation under the Paris Convention,” Bouvé,
Clement 1., 6 Journa! of Air Law, pp. 208-324, July, 1935.

* "Dioes the Havana Afirinl Convention Fulfiil a Necd?”  Cassidy, Louis C., 2 Air Law
Rev, pp. 3943,

“Havana Convention on Commercinl Avintion,” Hotohkiss, Henry G., 2 Air Luw Hev.,
- 254 (note).
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includes the hasic principles of absolute sovereignty (Art. I) and freedom of
innocent passage (Art. I¥). Article 32 provides that each contracting party
“shall procure as far as possible uniformity of laws and regulations governing
aérial navigation.” Very little progress has been made in cormpliance with
this direction.

The Permanent Committee of the International Publie ITeslth Office in
Paris at its session of April 29, 1932, adopted an International Sanitary Con-
vention for Air Navigation! The International Sanitary Convention for
Air Navigation was left open for signuture at The Hague on April 12, 1933
Tt was signed by the United States on April 6, 1034, and later it was raiified
and became effective on November 22, 1935, It contains detailed provisions
for the establishment of sanitary aéradromes, interngtional {ransmission of
health information, and: applicable measures in case of plague, cholera,
typhus, and smallpox.

TDuring the post-war decade, with its international converitions dealing
with certain aspects of public internutivnal aérial law, came a period of
inlernulional legislation in the field of private international airial law.
Resolutions were passed by the Advisory and Technical Committee on Com-
miunications and Transit of the Leapue of Nations in 1922, by the Interna-
tional Chamber of Commerce in 1923, and by the International A#ronautic
Federation in 1924 recommending to the various governcents that they for-
mulate a uniform system of private sérial law. The First International
Conference on I'rivate Aérial Law convened at Paris on October 27, 1925.
The Warsaw Convention * Relating to Air Transportation, signed Oetober 12,
1920, resulted from the Sccond Internationsl Conference on Private Aérial
Law. Thirty-two nations were represented by delegabes und the United

-States sent an ohserver, The United States Senate tonsented to adherence
on June 15, 1934.

From the Third International Conference on Private Agrial Law at
Rome in 1933 came the Convention on Aireraft Liability to Third Parties on
the Surfaced  There are other international legislative acts of a multilateral

1 Department. of State Treaty Series, Ne. 601.
1 Tonferencia Warazawska, Warazawa, 1930,
La Convention e Varsovie, D. Goedhuis, 1933, Nijhoff, The Hague; 4 Air Law Rev,,
. 348,
-3 f,u Clonwention do Varsovie, Maschino, 1930, Droit Aérien, 4; 4 Air Law Rév., p. 348.

“Zum Warschauer Luflgrivalrechisablommen Eiesn, 1030, 4 Robel's Zeitschrift fuer
Ausloendisches und Iniernationales Prinatrecht, 244 4 Air Law Rev., p. 348.

“Iptermption gl Unification of Private Law Rules on Air Trusportation and the Warsaw
Convention,” Sack, Alexander N., 4 Air Taw Rev, p. 389, Oct., 1033,

“The Warsaw Convention and the C.LT.E.JLA.,"” Latchlc1d, Stephen B., 20 Am. Bar
Assn, Jour., p. 753, Dec., 1031

B4t infernational Luftprivatrechiskonferenz Rom. May 1533, Oppikofer, Huns, 3
Archiv fiur Lufirecht, p. 220

“ Lg Convention de Rome £0 Mai 1938 pawr I'Unification de Certaines Régles Relatives aur
Dommages Cousés par les Adrenefs ouz Diers & lu Surfuce ef les Législations Nationnles,”
Kaftal, A.. Rev, Générale de Drott Adrien, July-Sent., 1934, p. 510.



208 BIXTH CONFERENCE OF TEACHERS OF INTERNATIONAL LAW

character ' which cannot be discussed here because of the limited time
available.

In addition to the multilateral pacts, there is 8 much larger number of
bilaterul international -conventions, These directly negotiated agreements
heginning just before the war, grew in number during the post-war period.?
Many of these negotiated by the United States are Executive Agreements
based on an cxchange of notes. Generally the subjevt matter of these bi-
lateral arrangements is narrow in scope including only the special interests
of the parties. They embrace such matters ag the right of entry of ¢ivil air-
craft, the recognition by each country of certificates of airworthiness for
aircraft exported from the other country as merchandise, and issuance by
each country of licenses to nationals of the other country suthorizing them
to pilot civil aircraft.

No regulatery legisiation dirceted toward the control of a greet branch
of transportation can be effective without adequate administrative agencies.
This is applicable to the international as well as the national and loeal regu-
latory areas. This second or administrative.stage of the regulatory régime
of internationnl aviation has not fully developed as yet. CIN.A, or the
Commission, Internationale de Nawvigeiion Aédriemnz wes created in July,
1922, under Article 34 of the Paris Convention of 1919, It was placed under
the League of Nutions and given control of all matters of public and technieal
regulation, as the administrative agency under the Paris Convention of 1918.

In May, 1925, the First Internstional Conference on Private Aérial
Law, meeting at Paris, formed C.L.T.E.J.A,, the International Committee of
Agrial Legal Experts. This continuing quasi-administrative body represents
thirty-three nations, including the United States,

Under the Havans Convention for Commercial Aviation certain ad-
minigtrative funetions are imposed on the Pan American Union by the provi-
gions of the convention. These functions are not comprehensive enough to
form a well-rounded administrative agency. The explanation may be due
partly to the fact that international aviation has net developed as hreadly
and intensively in the Americas a3 on the European continent, although the
actual milesge of international air routes is greater.

The adjudicative or decisional stage in international aviation haa been
slow in developing. Such decizions as have been made have not been under
the arbitration clauses of the conventions but by the decisions of a national
court in applying certain provizions of en international convention. The
principa! decisions are the following by the British courls:

Grein ». Imperial Airways, Limited, Oet. 23, 1935, 7 Journal of Air Law,
p. 128,

Phillipson ». Imperial Airweys, Itd, 157 L. T. R. 112 (K. B. 1937), 8
Air Law Rev,, p. 357.

L “Multipartite Agrial Agreements,” Gibsen, 1931, § Temple L. Q., pp. 404422,
2 “Untested Air Rights in Our Treaties of Friendship, Commerce, and Consular Righta.”
Ewing, Hampton D., 4 Air Law Bev., pp. 48-57.
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International air law up to the present time has reflected a tendency
toward regionalism. The Paris Air Navigation Convention and the Havana
Convention for Commereial Aviation are the foeal centers sbout which evolve
the internationa) afrial legal developments in their respective hemispheres.
Attempts to bridge this geographical guli have been but partially sueeessful.
The early attempt to bridge the gulf by the Ibero-American Convention
proved aboriive. In the ficld of private international aérial law the attempt
has had a little more suceess. This is shown by the adherence of the United
States in 1934 to the Warsaw Convention of 1920. Tt is possible that this
convention may eventually obtain other Pan American nations as adherents
and thus become an effective bond in drawing the two great systems together.
The future growth of international aéronautical law, if it be sound, is bound
to follow the evolutian of the art itself. Stratosphere I and IT will go into
use in the next few weeks, These are the first cylindrical bodied completely
supercharged transport aircraft designed for scheduled operations at 25,000
feet. Manufacturers have now been asked to design air liners carrying 100
pasgengers 5,000 miles through the stratosphere at speeda up to 300 miles
an hour. The greatest future development of the séronautical art appears
therefore to lie in the international field with rapid develepment of both inter-
continental and transoceanic flight. This growth will create a further de-
mand for international legislaiion in the field of both publie and private
international aérial Yaw. The international agency which will lend stability
and continuity to this development is already in existence and functions
efficiently. ‘This organizalion is the Committee of International Aérial Legal
Experts, botter knawn as the CIT.EJ.A®

This committee is now composed of the representatives of some thirty-
three naticus, Tt was organized and held its first mecting at the Ministry
of Foreign Affairs in Paris, May 17-21, 1926. It meets onee a year and is
now divided into four commissions or sub-groups meeting twice a year. It
is from this hard-working international agency that much may be expeoted
in the future development of private international aérial regulation.

Mr. Stephen Latchford, of the State Department, recently appoinied by
the President 8 Chairman of the American Section of CIT.EJA, in an
address before the Federal Bar Association has sounded a timely note of
enution “against a hasty adoption of international conventions which might
be regarded as premsturc.”? It may be that the internationsl legislative
developments in this field already have progressed io & point where it will

v Le CIT.E.J.A. Son Ortgine, Som But, Som Ocuore, Paris (37 Av. Rapp.), Sudre, 1930
Dryit Aérien, p. 313 1de, 3 Journal of Air Law, p. 27 (1932).

 De V' Organisalion Iniernationale de U Aviniion Civile,”' Sudre, Edmond, Secréiaire Géné-
ralo du C.1.T.EJ A, Rev. Gén. du Adrien, 1932, p. 1.

“The Warsaw Convention and the CILT.EJ.A.," Latchford, Stephen B, 20 Am. Bar
Assn. Journal, p. 753, Dee., 1934

1 Address delivered by Mr. Stephen Latchford, of the Treaty Division, Department of
Btate, before the Federal Bar Association, Jun. 21, 1936,
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be wiser to await additional growth on the administrative and adjudicalive
Dhases.

Again, the growth of international aviation ig reflested in the action just:
taken by the Cairo Telecommurication Conference in adopling a plan for
radio chunncls fur the world’s seven main intercontinental air routes, in-
cluding calling and safety service channels. Certain current features of our
national policy may be determinants in the international ficld. These in-
clude pending Yegislation for a new Civil Aéronauties Authority (H. R. 8738,
8. 3845), as well as the formulation of a policy for export of helium for lighter
than air flight, Already the mcnace of the flying fortress 16 having o dircet
elfect on the rapid reloeation of the world’s heavy industry, parficularly in
Furope and Asia.

In any evént, the law under the Linpact of this fast-moving art has shown
sificient flexibility to push its regulatory résime out into the penumbra of
the stratosphere. In view of these rapid developments, what is to be gaid
of the cororuon gencralization that the law is static, inflexible, and incapable
of conferming to change and progress?

Chairman Reeves. Discussion of this interesting paper will be led by
William R. Vallance, Assiatant to the Legal Adviser of the Departient of
Btate.

Mr. WiLLiam R. Vatrance. Mr, Chalrnpan and members of the Soei-
ety: I am sure we have all been given a very interesting insight into the
problems of air law in the international field.

T wish to invite your attention first to two decisions that have been
rendered by English courts interpreting the Convention for the Unificution
of Certain Rules Relating to International Carriage by Air, signed at Warsaw
on October 12, 1929, and proclaimed in the United States on October 29, 1934
(49 Stat. 3050), which Mr. LeRoy mentioned. These decisions are of in-
terest because the United States is 2 party to that convention.

The first easc i3 Grein versus Imperial Airways, Ltd., 53 L1 L. R. 51;
155 Law Times Reports, 386, decided by Mr. Justice T.ewis in King's Bench
Division October 23, 1935, reversed in part by the Court of Appeal July 13,
1936, [1937] K. B. 50; 55 L1. L. R. 818. It is also reported in 1936 U, 8.
Aviation Heports, 184. The question of what constitutes international
carriage was before the court in that case. A rourd-trip ticket from London
to Antwerp, via Brussels, Belgium, had been issued by the defendant to the
deceased. On December 30, 1933, the liner Apoilo hit & radio mast at Ruys-
eelede, Relgium, on the return trip from Brussels, and Grein, a passenger,
was killed. His widow sued for damages. The defendant claimed the right
to imit the amount of damages to 125,000 [rances under Articles 1 (2)3, 17, 20

1 Article 1 (2) reads us follows:

"1. (2) For the purposes of this Convention the expression ‘international carviage’
means any carriage in which, according to the contract muwle by the parties, the place of
depuriure and the place of destination, whether or not there be a break in the carriage or a
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and 22 of the Warsaw Convention, upon the ground that an inlernational
carriage wasinvelved. The trial court held that it was not an international
carriage, At the time of the accident Belgium was not s party to the con-
vention. But the Court of Appeal held it was an international carriage
since it involved carriage 1o o place outside of Great Britain and return.
Lord Justice Greene said:

. In approachlng the construction of such a deeument ag this
("'onventlon it ig, T think, important at the outset to have in mind its
general objects so faras they appear from the Janguage used and the sub-
ject-matter with which it deals. The objeet of the Convention is stated
to be ““the unification of eertain rules relsling to international earriage
by alr,” By “unification-of certain rules” is clearly meant, ““the adop-
tion of certain uniform rules,” that is to say, rules which will be spplicd
by the courts of the high contracting parties in all matters where con-
iracts of international earriage by air come into qaestion. The rules
luid down are in effcct an internations] code declaring the rights and
liabilities of the parties to contracts of international carriage by air;
and when by the sppropriate machinery they arc given the foree of law
in the territory of a high contracting party they govern (so far as re-
gards the courts of that party) the contraetual relations of the parties
to the contract of carriage of which (to use language appropriate to the
logal systems of the United Kingdom) they become statutory terms.

The desirability of such an internationsl eode for air currisge is
apparent, Without it questions of great difficulty as to the law appli-
eable to o contraet of international earriage by air would constantly arise.
Our courts are familiar with similar questions arising under contracts
of throngh earriage otherwise than by air; and it is easy to imagine cases
where questions of tho greatest dillieulty might arise as to which law or
lawe governed the contract and whether different laws might not apply
to different stages of the journey. . . .

. It wus not considered useful to cluss ey “inlcrnational ear-
rlage” cases where the carriage beging in the territory of a state adopting
the Convention snd ends in one which does not adopt it or vice versa,
The reason, I think, is that.the eourts of the non-adupting stute would
not be bound by the Convention and there would accordingly be no
pousibility of wmfoemily of deeision.  The fuct that in eases such as this
the Convention does not apply is, in my judgment, no argument in
{avur of the view that the present easc is not oue of international earriage.

On the other hand, where the contraci of carriage provides for a
descent, in foreign territory, the fact that the carriage begins.and ends
in territory belonging to the same state would not neccssurily prevent
questions from arising in the courts of that state as to the law applicabls

transshipment, are situated either within the territories of two high contracting parties, or
within the territory of a single high contracting party, if there is an agreed stopping place
within & territory subject to the sovereignty, suzerainty, mandate or authority of another
Pawer, even though that Power is not a party to this Convention, A earriage without such
rn agreed stopping place between territories subject to the sovereignty, suzerainty, mandate
or guthority of the same higlh contracting party is not deemed te be intemational for the
purpose of this Convention,”
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t0 that part of the Bight which {ook place over the foreign territory in
guestion. Accordingly, the Convention makes express provision for
this case. . . .

The second case is Phillipson versus Imperial Airways, Ltd., reported in
157 Law Times Reports, 112, 58 1. T.. Rep. 207, decided in 1937.  An appeal
waa dismissed by the Court of Appeal on March 3, 1938. (Weekly Notes,
Mareh 19, 1938.}  In that case the complainant and defendants had entered
into a contract on Mareh 5, 1935, in London whereby the defendent was to
¢arry a box coafaining 5000 gold sovercigns and 5000 U. 8. gold eagles by
airfrom London to Brussels. There was a provision in the contract that the
conditions of the Warsaw Convention should apply to damages arising in
cohnection with “international carriage.” If the convention applied, suit
could be brought within twe years but if not, suit rust be brought within six
months alter the loss, The gold was stelen st Croydon Atrodrome in
England befare the transpartation started.

The plaintiff commenced this action more than six months but less than
two years after the theft. The plaintiff’a contention was that an “inter-
national carriape” was involved within the meaning of Article 1 (2) of the
Cunvention ; and that, therefore, the action might be maintained within two
years. Defendants answered that Belgium was not one .of the “"high eon-
tracting parties” to the Warsaw Convention at the time the cause of action
arose.

The suit was dismissed by Justice Porter in King’s Bench, He held the
contract was not for “internationsl carringe’ and, therefore, the right of
action was extinguished by the inaction of the plaintiff until after the agreed
period of limitations had expired. Belgiun did not ratily the convention
until Oetober 11, 1936, whereas the gold was stolen on March 5, 1835. The
contract was for carriage, from the place of departure situatedin theland of a
bigh contracting party, England, and to the destination in the terrilory of a
signatory to the convention, Belgium, which -had not at the time of the
thelt ratified the eonveution and was not bound by it.  “High contracting
parties” ag used in Article 1 (2) therefore wap held to imply a carriage be-
tween two countries that were bound hy the terms of the convention. And
ns Belgium had not ratified it, Justice Porter held that the contract was
rot subjeet to the terms of the Warsaw Convention,

I also invite attention to the similarity of legal questions arising in re~
gard to aviation to those which have arisen with respect to radie. Among
the current problems therc may be mentioned the importance of islands on
which landing fields can he constructed for trans-ocesnie airplane service,
The gquestion cencerning American righta in ¢heisland of Yap which arese at
the Paris Peace Conferenee! was settled on February 11, 1822, at the Limita-
tion of Armament Conference at Washington by the convention between the

t Bee United States Foreipn Relations, 1921, Vel 1, pp. 89, 61, 95,
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United States and Japan.! The island of Yap was important on account of
its usefulness 3 a landing point for cables and es a place for the erection of a
radio station. Similar questions have arisen with respect to aviation,
particularly in the Pacific Ocezn concerning the islands of Canton and
Enderbury. As you will recall, they were placed under the jurisdiction of
the Interior Department by a Presidentis! Proclamation dated March 3,
1938 (Federal Register, March 8, 1938, Vol. 3, p. 609). See also Federal
Register, Vol. 1, p. 469. You will find it interesting to read recommenda-
tions about the use of islands and other points as relay stations and monopo-
lies of communication facilities, discussed at the Washington conference in
19202 Title to Jand in Polar regions hecomes important in conneetion with
international air flights ?

The administreative eontrol of séronautical activities has ‘been the
subject of legislation in various countries throughout the world, usually wilh
a view to centralization of such administration in one governmental ageney
in much the same way that control over all radio stations has been pocom-
plished. In the Congress of the United States a number of bills have been
introduced to accomplish this purpose: H. R. 9738, introduced by Congress-
man Lea on Mareh 4, 1938, and pending before the House Committee on
Interstate and Forcign Comineree, provides in Scetion 802 for the work of
the Department of State in negotiations with foreign governments in coéipera-
tion with the proposed Civil Aéronautics Authority established by the bill.
A somewhat similar bill, 5. 3845, introduced by Senator McCarran, was
reported by Senator Copeland from the Senate Committce on Commerce on
April 19, 1638.

An Imter-American Technieal Aviation Conference was held at Lima
from September 15 to 25, 1937, at which delegates from the Governments of
Argenting, Bolivia, Brazil, Colombin, Chile, Teuador, United Siates of
America, Mexico, Panama, Pery, Uruguay and Yenezuels were represented.
Thirty-two resolutions were adopted ab the close of the conference, The
meost important resolution was the first one, which provided for the crea-
tion and maintenance of o “Permanent American Aéronautical Com-
mission, preferably composed of jurists and aviation experts appointed
by cach government.” The purposes of the Commission were stated to
be:

18ce Arts. IT7 and IV, 1. 8. Statutes b Large, Vol. 42, p. 2151; AMERICAN JOURNAL
oF InTERNATIONAL LaW, Supp., Vol. 16 (1922), pp. 96-97.

18ce 1. 8. For. Rel,, 1920, Yol. 1, pp. 159, 181,

! #Acquisition of Bovercignty over Polar Areas,'? Charles Cheney Hyde, Iows Law Review,
Yol, X1X, p. 286; "Whu Owny Antarctica?” Charles Chensy Hyde, The Independent Journal
of Columbia Univergity, Vol. 3, No. 9; *Political Righta in the Arctie,” Duavid Hunter Miller;
Foreign Affairs, Vol. 4, p. 47; “National Rights in Aatarctic,’” David Hunter Miller, t5id.,
Yol. 5, p. 508; “Title to Land in Anturctica,” William R. Vallonce, Fed, Bar Assn. Journal,
Vol. 1, p. 53.

8. 3845 was passed by Congress June 13, 19838, Congressional Record, p. £1911.
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Ta realize in periodical sessions:

(a) The gradual and progressive unification and codifieation of
international public and private air law;

(b) The cobrdination and development of mutual interests in tech~
nical subjects rclated to aircraft, pilots, airways, and facilities for air
navigation, including airportg and operation praclice and procedure:

() The arganization and marking of inter-American air routes and
the posaible cobrdination of local uir services as between themselves and
in relation to the gervices of international air lines.

It was further recommended that the proposed commission should
Hdiseuss and pass upon proposals and projects submitted by the natioral
comrission of each state relative to the approval of eodifiable technical or
juridiesl subjects or to the modification or amendment of those already
approved.” [t may also make recommendations to the states for the modi-
fication or amendment of provisions in the national laws or Tegulations which
are not in accord with the standard approved.

"This recommendation is a praiseworthy effort to brieg about uniformity
in the regulation of aviation on a regianal basis as a supplement to previous
efforts to work out such regulation by multilateral conventions to have effect;
throughout the world.

In conelusion permit me to suggest that this Society should fake a much
greater interest in the development of international law relating to aviation
and that consideration should be given 1o more intensive study of this rapid-
ly developing subject by an appropriate committee of the Society. This
youthful, but already essential, means of transportation deserves more
attenticn from this Society.

Chairman Resves. ‘The discussion of this subjeet is now open.

Professor QuiNey WrIGHT. Mr. Chairman, it struck me that the rece-
ommendation which the last speaker made, to give more atteation to the
gubject of air law, is particularly timely. My attention was especially
attracted to the relationship between our discussion of yesterday evening
and a certain statement in Mr, LeRoy's excellent puper.  As you will recall,
yosterday evening there was a great deal of discussian as to the trend of
international law in the future. DMost of the speakers inzisted that what the
law is, should be distinguished from what the law ought to be; but when
discussion was entered into, it always proved to be about what the faw
ought to be.

I find in iy own experience whenever I discuss with Professor Borehard
what the law is, I get along very well, but whern 1 come to discuss what it
aught to be, Tusually find myself differing. There were obviously two groups
last evening, which divided on the guestion whether international law is
gaing to move in the directicn of organizing the world community or in
another diraction. With reference to that controversy, it seems to me we
have beard nothing in this sedes of mectings more important than the
statement by Mr. LeRoy that we may expect very soon airerait that can
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carry a hundred people 5,000 miles, at a rate of 300 miles an hour, 1 think
thut if we do not consider such technological developments with relztion to
the future of international law—-indeed, the fairly near future of international
law—there is a sociological lag in our deliberations which bida ill for inter-
national law. Let us consider such developments in relation to the recent
demonstrations of eivilian bombing by aireraft, and the statement of Colonel
Lindbergh a year ago that there is no defense againat aircraft except reprisals
apninst the enemy.  In such a situation the future of internationsal lnw may
not have the alternatives which were suggested last night, Is not interna-
tional law faced with the alternatives, either to go out of existencc in a
jungle world, or else to strive successfully for a more adequate development
of the community of nations?

Chairman REeves. [ will ask Senator Thomas to take the Chair,

(Vice-President Evsenr D. Taomas now presiding.)

Chairman TaoMas. Is there any further discussion?

Admire]l Witriam 1. RopceEra. Mr. LeRoy spoke of a case of con-
dominium Powers prevailing in the wide ocean for the sake of radio communi-
cations. I should think in time of war that would make for very great
difficulty, because if one of the condominium Powers is neutral and the other
i3 belligerent, we would he thrown altogether off of our bage. Perhaps you
may recall in that connection that forty years ago there was a condominium
of the United States, Germany and England in the Samoan Islands, which
failed entirely, and it was broken up and the islanda were divided among the
Powers.

Chairman I'momas. Is there any further discussivn on this point?
If not, we will proceed with the program. The next topic is '*Neulral
Rights and Duties" by Professor Philip C, Jessup, of Columbia University.

INTERNATIONAL LAW OF THE AIRl: NEUTRAL
RIGHTS AN DUTIER

By Pamur C. Jessur
Professor of International Law, Columbia Universily

Mr. Chairman, ladies and gentlemen: I think the inclusion of this fopie
on the program is a partial response to the challenge which was made by Mr.
Charles Warren in an article in the AMERICAN JOURNAL OF INTERNATIONAL
Law for April, 1035. At that time Mr. Warren very properly took the
international legal profession to task for ignoring the subject of air law,
particularly io relation to the law of neutrality. Some of the speakers who
have just discussed air law in time of peace have commented upon this same
point.

I think Mr. Warren’s criticisms made in 1935 are still very largely
applicable.  Very little has been dane upon this subject since his remorks
were made. There have been occasional discussions. The Research in
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Internaticnal Law under the Harvard Law School is procesding with a draft
of a vode upon the gubjest, but it seems tn me it remains true that our
litarature is still extremely lacking in discussions of this topic. [ think the
remarks of Mr. Vallance and Mr. Wright are extremely well taken in this
regard.

I shall not attempt any all-inclusive exposition of the law of the air in
go far as it affects neutral rights and dutiss. T regret to say to Dir. Kung
that I have no theory on the subject. It seems to me we have on this sub-
jeet very little specific law now in existence. On the other band, therc are
a pood many aspects with regard to which I believe, should an issue arise
before an imlernational courd, the cort would have little difficulty in reach-
ing a decision on the question by application of principles and of analogics.
While I think that would be the actual result in an adjudieation, 1 think
there are great dangers in the application of analogy of sea law to nir law.
I believe it has been apparent already in various parts of the field of private
air law that the admiralty law or sea law is not wholly applicable. 1 think
that is equally true with regard to the public law of the air. Nevertheless,
that is the main bagis from which we are able Lo proceed. And I think it
gives us, perhaps, a more useful baris than any laws applicahle to land war-
fare and the obligations of neutrality on land.

Probably the most useful body of doetrine which we have to apply to
our consideration of this subject is contained in the admirable Reéport of the
Commission of Jurists which met at The Hague under the chairmanship of
Johin Bassett Moore in 1923 ¢ {n response to a resolution of the Washington
Conference on the Lunitation of Armaments. And Admiral Rodgers, who
playcd a distinguished part in that commission, is present, which embarrasses
me very much because I have to talk about those rules,

1 regret to see in the aydience persons wha are familiar with the teehni-
calities of air law, with regard to which I am whoily ighorant, who will also
cheek me up on my inageuracies in that field. I shall merely atiempt to call
attention to some probleme and suppest sorme of the fields in which it secms
to me law now £xists and to indicate sume directions in which I think the law
might possibly develop.

By way of preface to that, and because of ifs interest to us in this coun-
try, I can call attention to the applicability of the Neutrality Act of 1937 to
questions of aireraft.

Under Bection 13 (¢} of the Act of 1937, a vessel is defined to include
aireraft. Under auother paragraph of Section 13 a vebicle is also defined to
include aireraft. Apparently these provisions were put in in 1937, having
been omitted in 1935 nnd 1936, in response, perhaps, to Mr, Warren's sug-
pestions {which were always influential and which have had great effecl in
our neutrality legislation) that tlie subjeet must be dealt with. However,
the attempt to deal with it merely by way of definifion has been wholly

1Printed in AMERICAN JOURNAL OF INTERNATIONAL Law, Supp. January, 1938
Vol 32), p. 1.
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inadequate. Ag a result of the definition, under Section 2 of the Act it
hacomes illegal, in ease eertain proclamations are issued by the President,
for American aircraft to carry certain articles to a belligerent or to other coun-
tries for the use of a belligerent.

TUnder the President’s proclamation of May 1, 1937, aircraft are included
a8 “‘arms, ammunition and implements of war.””  And under the regulations
for the issuance of licenses by the Nativnal Munitions Control Board,! we
find, by paragraph 32, that if American aircraft are flown or shipped from
the United States for o temporary sojourn abroad they will not be con-
sidered"to have been exported within the meaning of Section 5 of 1lie Act,
which requires a license, if they are to be piloted by American pilots and if
they are not to be disposed of abread.  The possibilities of evasion seem te
me to be very real in that connection,

By Seetion 6 of the Neutrality Act, Ametieat aireraft are forbidden to
trangport arms, ammunition and implements of war-to or for a belligerent,
and go on.

_ In Section 7 we have an illustration of one of these gaps which I think
distinguish this particular bit of legislation. Seetion 7 is that which applies
to the use of American ports as u base for supplying belligerent warships
hovering off our coast. As the section worka out in the light of Seetion 13
(e), we find it prevents airerall from supplying warships off cur coast but
does not cover the case whers surface vessels eould go out. from our poris to
supply aircraft off our couast.

Tindes Section §, armed meschant aireraft, can be barred hke armed
vesgels from-our ports.  Probably that can be done without the assistance
of the Neutrality Act.

Under Section 9 it becvmes unlawful for American citizens to travel on
belligerent aircraft. But the President has power there to make reservations,
If there were a war local to Europe, the President probably would make it
possible, even in the case of the belligerency of the British Fmpire, for
Americans to travel ovn Cunadian plancs flying between Montreal and
Ottawa.

Under Seelion 10 it may also beillegel to arm Awmcrican airceaft in their
foreign flights.

T think thase are the cffcets of the inelusion of Section 13 (¢) upon cur
heutrality law—obviously an utterly inadeguate handling of aireraft in
regard to neutralily. I think the subject could have been handled ade-
quately by Congressif intelligent study had been given to the subject by that
body.  Yel much of the situation requires international agreement and can
not be disposed of by national legislation,

Turning now to the general international ficld in regard to whieh inter-
national agreement or clarification is necessary, I should like to speak firet of
the problems arising in regard to neutral duties in neutral territory.

L See Internationsl Traffic in Arms (5th ed.), Department of State Publication No.
L1147,
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First, I think we must notice that the accepted rule n regard to sov-
ereignty of the air provides neutral states with the power to carry out the
duties which 1 believe neutrality imposes upon them in gome ingtances in
regard to the operations of aireraft. I belisve we can say that under the
customary international law toduy a neutral state has a duty to use the
means at ite disposal to keep helligerent military aireraft from entering neu-
tral territory in time of war. 1 believe that to be established by the prac-
tices of the World War, by the acceptance given to thoge practives and by Ltho
confirmation which we find in principle and in the good sense of the Rules of
The Hague in 1923. That rule, of course, contrasty with the comparable
obligation of the neutral Power in regard to warships and surface vessels,
There the neutral i3 not required to exclude, although it has a privilege to
exclude. In regard io military belligerent aireraft, I bLelieve the neutral
state now under international law has a duty to exclude. And?if the aireraft
enter, T believe the neutral has the dutly o vse the means at its disposal to
intern those craft.

The general rule of international law with regard to the neutral's duty
o prevent is berrttory [rom being nsed as & base of aperations by a belliger-
ent wauld, T think, impose upon & neutral Pawer the duty to see that nao air-
eraft, nu matter what ils nationality or character, is nsed as a point from
which o observe military operations of a belligerent with a view to informing
the belligerent; that is, aircraft hovering over neutral territory observing the
dispogition of troops ar vescels and then communicating those results to the
belligerent, if permitted by the neutral, would constitute a breach of neu-
trality.  And thal duty is recognized by Article 46 of The Hague Rules of
1923.

1 think a very difficult gucstion is preseoied by analogy to the rules of
international law governing the cbligation of the neutral states to prevent
outhitting of hostite expeditions, of whick cuses the Alabama claims are the
chicf symbol. In regard to ships, the neutral’s duty is to sce that they do
not go out if it is believed, or if the neutrai has reason to helieve, that they
are intended to eruise or engage in hostile operstions against a neutral:
In the ease of aiveraft it ig so much more simple in many ways actually to
equip that aircraft for operations against a belligerent, that 1 am inclined to
believe it may turn oul that there will be imposed upon neutral governments
an abgolute duty to prevent aircraft from going out to engage in the service
of & belligerent in any way whatever. I am inelined to thiok that iz the
only way in which an adequate check can be placed upon aireraft going out to
serve in a military capacity. But oz that point T think no law is as yet
settled.

In the second place, 1 wish to deal very briefly with the questions of
aireraft engaged in the earriage of neutral commerce.  Some references to
the importance of the subject are found in Mr. LeRoy's paper. He has
referred to the capacity of modern planes.  According to the Herald-Tribune
of March 18, the specifications of the Pan American Airways, for which
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manufactirers have been submitting bids, call for planes which will carry &
12-ton pay load on a 5,000-mile flight. It is immaterial whether the figircs
are exact. The point is that 10-ton or 12-ton loads can be carried a distance
sufficient to eroes the Atlantic Qeean.  Wo must realize that the carriage of
ten tons of one of the rare metals of great importance in the munitions
industry—manganese, tungsten, anlimony, nivkel or copper—is very impor-
tant. Muliiply it by a few additional planes and youn have an important
factor in war commeree,  Similarly, if you eontemplate a plane carrying ten
tons of gold bullion for the purpose of bolstering fareign exchange, having in
rind, for instanee, our cash and earry prineiple, that is also an important
clement. Moreover, the carriage of ten tons of chemicals may be of very
considerable military importance. The records of flights which are now
cugtomary as o commercial matter, showing the amount of machinery and
parts of machifes and cngines eustowmarily carried by air, indicate the very
great importance of commercial carriage by aireraft of, we will say, ather
aireraft engines or replaccments or supplies! I do not think we can ignore
the possibilitics of a situation in which it will be a relatively simple matter
for aircraft carrying a load of 10.to 15 tons to fiy non-stop from New York
to Central Furope. And when that stage of development of avialion is
reached we will have to rcvise very considerably our ideas which are at pres-
ent based upon the supremacy of sea pawer.

The question, from the point of view of international law and rights and
duties of neutrals, is: What is going to happen to these planes carrying these
important shipments to o belligerent, ot 4o a nentral for trane-shipment to w
belligerent?

In the first place, consider the matter of visit and search by other air-
eraft. That matier was discussed at The Hague in 1923, The draft sub-
mitted by the Dritish and American Governments favored the adoption vf a
rule permitting visit and search- by military aircralt of neutral wircraft.
The Nuteh vigorously opposed it.

. . . the custom and practice of international law is limited to a right
on the part of belligerent warships to capture after certain formalities
merchant vessels employed in the carriage of such commeree [i.¢., ton-
traband, ete.].  No justification exists for the extension of those rights
to an aircraft, which is a new engine of war cotirely different {rom a
warship and unable to exercise over merchant vessels or private aireruft
a control similar to that exercised by a warship aver merchant vessels.
Consaquently there is no reason to confer on a military aircraft the right
to make captures 4§ if it were a warship, and no reason to subject
comunerce to capture when carried in an aircraft. In developing intcr-
national law the tendency should be in the direction of conferring
greater, not less, immunity on private property.?

Tlawever, the rule was finally adopted in Rule 49 of ‘The Hague Rules of
1923,

1 Dgtaits mey be fromd i Ve Mr Orafh Tenr i‘mn‘&, 1937,
1 Moore, International Law and Some Current Illusions, p, 285,
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1t is admitted in the Hague discussions about Article 5¢ of The Hague
Rules that such visit and search in the air is impossible. The Rules theres
fore permit the belligerent aiteraft to require the neutrel aireraft 1o deviate
to some place where it can land. In other words, 1t is Impossible at this
time to curry out visit and scarch in the air by parachutes or anything of the
kind; you have to have the plane on the ground.

I have not time to discuss it in detail, but take the Pan American flights
frora Manila to Hong Kong,  Suppose there shonld astually be war between
Japan and China—which is a possibility. Japan might say these planes are
carrying arrs to the Chinese. . They might reguire them to deviste (o some
of the Japanese islands where they could be examined. Planes in nortal
flight might not carry sufficient gas to make thal detour.  In that case you
must recquire the neutral plane to provide itself with sufficient fuel to take
into consideration emergencies of that kind.

But, by way of hypothésis, take a state of war between Italy and Gregt,
Britain and a plane flying from New York to Gréat Britain with important
supplies encountered by an Ttalian military plune over the Atlantic; the only
place to which the Italian plane could require deviation is to the Mediter-
ranean or to Ytaly. 1t i3 quite unlikely the plane would bave enough fuel to
ennble it to make a deviation of that extent. 1t is conceivable that it might,
but it is just as conceivable that it might not, "T'he difficulties of adjustment
in that situation ure very obvious.

It seems t0 me that because of those difficulties, particularly in trans-
oceanic shipmeuts, the only pussible way of regulating the situation in the
futiire is by the adoption of some system wherelyy the belligerent will exercise
hig rights before the plune leaves on its voyage, and perhaps after the plane
arrives at its destination.

I believe in that wuay, with gome sort of certification system, that ordi-
nary vominereial flights between two neutral countries could be adeguately
safeguarded. 1do not have time to go into the details of the way in which I
believe it could be safeguarded, bui I believe it is [easible generally, T think
it eould be worked out.

With regard to flights to a belligerent country from a rneutral, that
syslemn, of eourse, would nol work unless there were certain types of flights
which both belligerents felt they should allow to go through because of a
mutual advantage. It is concrivable, for instance, helligerents might say,
““Wa should both like to have one or two planes a week carrying sealed
pouches of mail and carrying passengers who are not reservists but ordinary
busincss passengers:” Both of them wmight agree on suech flights and such
flights mipht be certified and might be piven safe passage. And ] think it is
feasible to work out ways in which to identily themn so that they can pass
safely.

I Lave just one more minute, but I want te mention two other points.

The first is the guestion of air bloekade, which is one of the obstacles
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which these commercial aireraft might meet. I suppose if one were to
creafe & rule of international law on the subject of air blockades he would
have to get up at present-ag a test of the effectiveness of that blockade, the
old rule of making entry dangerons rather than the modern test of actually
preventing entry and egress.

I suppose under existing law a good case ean be made out for the theory
of the right of a belligerent to eztablish an air blockade by anti-aircraft guns
and perhaps by the cofiperation of planes, and perhaps glso—1I do nat know
anything about the technical side of it—by the fioating nets which one reads
that the British propose to use for anti-sirerafé defehse.  Perbaps they can
be utilized. Perhaps there are other devices still unthought of which can
be utilized.

In principle, however, it seems to me impossible to deny the possibility
thut a belligerent might legally as well as actually establish a blockade by air.
1 should assume any neutral plane attempting to pass through that blockade
gone would run the risk of being shot down.  Isceno way in which warnings
can be given a8 in the case of surface vessels. I think if a blockade were
established, neutral planes would have to keep away from that sir-blockaded
frontier or run the risk of being shot down.

T should think where an air blockade and a ses bloekade were eombined
on the same coast that one would have to deal in 2 sense with each one
separately.  Different tests would be applicable to the sea blockade and to
the air bleckade, 'L'he sea blockade might be effective as to sea but not as to
air. It might, therefore, e a valid-blockade as to sea but not as to air, and
vice versa. Similarly, I think aireraft can lawfully be used now for the en-
forcement or [or assistance in enforeing s sea or surface blockade and making
it still more effective.

One other and last puint, and that iz the use of aircraft against surface
vessels far the purpose of visit and search. At the discussions at The Hague
in 1923 it wes cventually neecssary Lo abandon any attempt Lo arrive at a rule
on that subject. The British, French and Italians were in favor of the right
of military aireraft to compel the deviation of merchant vessels.  In other
words, they contemplated that belligerent aireraft might roam the seas and
might signal 6o merchant vessels and direet them to deviate to port for visit
and search, and a violation of the orders of the aircraft might result in
destruction of the vesscl by bumbs.  The United States, The Netherlands
and Japan were opposed to this principle, insisting that there must first be
some vigit and scarch, by snalogy Lo the tules of surface warfare. Practi-
cally it seems impossible for aireraft 1o land and carry out = visit and search.
Frequently the sca would be too rough. It might be smooth enough for
them to land but not sufficiently smooth to enable them to take off again
and they could not risk lunding. Furthermore, their vulnerability on the
surface is much grester than that of submarines.

It seeins to me, therefore, if any law is to be developed on this subject,
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that the rtle of the aireraft against surface vessela must be confined to cotipera-
tion with naval operations of the beiligerent. In other words, aircraft
might sight the ship and might require the merchant vessel to procced at »
reduced speed upon a defired course for a certain length of time. The air-
craft would then signal to one of its naval vessels to come up and visit and
search. That is a plan, I understand, which is being developed by naval’
strategists and it is one which I think might eventually be embodied in the
law.

There is no time here for discuasgion, but I merely wish 1o associate my-
self with those wiwo have spoken heretolore ut our meetings this year in favor
of the notion that it is worth while to attempt to secure apreemant upon this
field of law, and that the mere fact that we have witnessed breaches of law
in the immediate past and in the present is no reason for giving up an attempt
to Teach some sort of international agreement upon rules for the protection
of neutral commeree by air and for the ircatment of surface commerce by
halligerent aircraft.

Chairmun Toonas.  The discussion on this topic will be led by Morton
W. Royse, of New Yark.

Mr, MorToN W. Rovse. Mr. Jessup has covered the question in a
broad way, so I shall only deal with a few incidentals,

First of all, without entering last night's dispute on the meaning of law,
I might say something about international rules in terms of aviation. The
law of war, particularly the rules dealing with aviation, haa grown exclusively
out of military practices; and at bottom it has always been the military
cstablishments that determined the rules.  In other words, the rules of war-
fare are the product of war and not a code imposed from without. One may
go even further and say that not even governments determine these rules,
unless wa assume that the military establishment of a country is the real
government In time of war. The significance of $his, as far as our discussion
today is conecerned, is that it is the methods of warfare, or their general
effectiveness, that set the limitations that will be imposed. In other
words, in determining the question of neutrality in regard to aircraft, the
limitation set on the use of aireraft is pretty certain to be determined by the
efficiency of aireraft in modern warfare, on land or at sea. For instance,
England in trying to preserve her sea power might readily support, particu-
larly at present, an attempt to proteet neutral air traffic in war time, for the
same reagou that she opposcd submarine warfare at the Washingion Confer-
ence in 1921.

In my opinion it is not certain that cornmercial air traffic can be made
suffiefently neutral to impress governments in time of war. A primary
difficulty is the fact that there iz no real distinction between civil and mili-
tary aireraft.  As Mr. Jessup would have pointed out had he mors time, the
modern commercial plane cah he turned into an efficient bomber with little
diffieulty. For a long time, commercial gireraft people and some military
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people danied this, at least in publie.  But I think it is pretty well aceepted
now. The fact that you really do not have a distinction between military
and civil aireraft com plicalcs the problem. Tt isro longer s question of con-
verting a very obvious surface vessel, but of swiftly converting aircraft in
commercial fraffic. In other wards, it is quite useless to classify aireraft as
civil or military, the prime congideration being the use to which an aircraft
is put. In other words, you have to substitute actual service or usage fer
the old classification of form and structure. And when you come to that you
enter a broad, nebulous field. The draft code drawn up by Mr. Jessup trics
to meet this problem by a system of certifying aircraft engaged in bona fide
neufral traffic.  We are still considering the diffienlty of getting some sort of
agreement on neutral air traffic. Belligerents can not be sure, at least for
tha present, that aireraft ostensibly in commereial traffic are not, in faet,
used for ohscrvation or espionage. Even incidental observation may be
regarded as dangeraus, because of the large areas seen from aireraft.

Moreover, belligerents can not be sure that sireraft in alleged neutral
traffie are really operating for commercial reasons or for the purpose of get-
ting planes over to a belligereni. In other words, the cargo may be less
valuable and of mueh less importance than the aireraft itself, lot us say as a
potential bomber. In other words, trafic coming from ene country to an-
ather may stop in some neutral country, and then be transferred to a bellig-
erent. We cun not be sure that an aireraft leaving here in commercial
traffic may not eventually end in some belligerent countfy. The prices paid
in time of need for aireralt or other supplies would probably make for o lob of
smuggling or trans-shipment.

Mr. Jessup reised the question of outfitling hostile expeditions in a
neutral state. If a prohibition of this sort were applied to aireraft, you
would have to prohibit all sireraft shipments, breause every aireraft might
be viewed as an expedition. Lven aireraft parts, I should think, might be
taken as parl of an expedition, beesuse they can be assembled very rapidly
and used for that purposge. Mr, Jessup, I believe, would have all aircraft
shipments, meluding atreraft parts, prohibited from neutral states.

With regard to visit and search, as Mr. Jessup said, that problem was
quite & thamy ene in 1023 2t The Hague, and they rever could agree.

In regard to the question of deviation, Mt. Jessup has said in elfect that
there should be some analogy with maritime rules; in other wards, that there
should be search at some time or other before a vessel is forced to deviate
for a long distance, as to some distant port. As Mr. Jessup said, the British
and French and Italians favored the deviation. And this is rather remark-
able for Great Britain which, after all, more or less established the old muri-
time law. 1t is not clear why Great Britain adopted this view, unless she
assumed she would have command of the air in future wars at sen. Another
view is that aircraft will go out and spot vessels and will not be satisfied with
oral messages—and that the pawer to bomb will be a sufficient threat to force
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6 vessel to deviste, Onee the effectivencss of such operations i demon-
strated, it can he assumned that governments will not give up the practice.
Some allowance may thus have to he made for deviation. Otherwise you
are trying to outlaw a method of warfare only to have the prohibition dis-
regarded in time of war,

My last point is mir blockades, as againgt neutral air trafhe. It seems
to me there can not be an air blockade in the sense of a surface blockude.
You have here three dimensions.  And T ean nol eonceive of any Power hav-
ing sufficient aireraft to patrel an area to a point where they can say, “This
arca is covered.” In other words, it would all be more or less a matter of
chance. I shauld say if a square mile were pattolled by fve airplanes, an-
other airplane, » so-called neutral airplane, could still slip through u,t. high
altitudes or under certain weather condilions.

Chairman TroMas. Our Secretary, Mr. Finch, wishes to read a com-
raunieation.

Becretary Fower.  Mr. Chairman, it was the desire of the Committes
on Program to have an officer of the Navy here to diseuss naval questions
with reference to international law of the air in time of war. The Com-
mittee invited Lieutenant-Commander W. 1. Sumple to perform that func-
tion, and he has sent a letter regretting his inability to do that. But it is
of such a character that the Chairman of the Committee on Annual Meeting,
to whom the letter is addressed, thinks we should read it into the record be-
fore the general discussion., Mr. Dicldnson, the Chairman of the Commit-
tee, is here but modestly insists upon remaining in the rear of the room and
has agked me to read the letter. This is Tieutenant-Commander Sample's
letter:

T regret that I sm unable to accept your invitation to lead the infarma) disenssion on
aaval questions. These questions, as you undoubtedly are well aware, ray be considered
{0 be very much in 8 formulative state at the present time and it nppesrs deairable to kecp
them in this flaxible status until particular events or situations may dictate a decision on
some or all of these questions, ¢ is accordingly considered undesirable to have a publis
expression of opinien which might appear to represent official Navy Department views an
these questiong and thereby needlessly tend to crystslize opinion on them et this time,

I would like to take the liberty, however, to suggest a question which may he of interest
to your discussion.  If Professor Jessup's paper deals with neutrsl rights and dufies in the
same manner as this subject was handled in o draft of regulations on neutral rights {n the air
which he was instrumentad in prepaeing last fall, it appears likcly that he will contivus to
give belligerent sircraft the charaeter of troops rather than of vessels which will permit them
no use of neutral territory, under sany conditions, without penalfy of internment. 1 this
should be the case it may prove of interest to your discussion to consider conditions under
which it wonld he desinable and justifiablo to give long range nuval wireraft the chnracter
of vessels and afford them substantially the same treatment in regard to use of neutral waters
or territory aa {8 now afforded belfigerent Tnen-f-war.  Tn this connection it will be neces-
sary to determine a means for differentinting hetween long range sircraft operating more or
less independentiy and relatively sharter zange airoraft operating mere or less direetly in
cobperation with surface forees either afloat or ashore and therefore retaining more closely
the character of troops rother Lhan of vesscls. Tn reactuug any determination on these
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questions it would be well to examine carefully the manner in which any proposed provisions
would affect the interests of the United States were the Tniled Stales a belligersnt in nrder
that provisions that may prove undesirably vestrictive could be avoided:

That is the end of the pertinent part of this commurication fram
Commander Sample.

I might say hy way of explanation that (he dralt regulations which
have been referred to in this letter, and by other speakers, and mentioned by
Professor Jessup, ate a part of the draft convention on neutrality, with the
accompanying very illuminating comment, that Professor Jessup is now pre-
paring as the Reporter of the Harvard Rescarch in Internations] Law., We
expeet to have the privilege of reproducing that draft as a supplement to the
AMERICAN JOURNAL OF INTERNATIONAL LaAw next year. You will all have
the henefit of that next year, tagether with the-valuable list of authorities
and citations that the Reporter is appending to the commaents,

Chairman Tuomas, The subject is now open to discussion,

Mr._ Jorw C. CoorER, JR. Ttis a grest pleasure for me to tell Professor
Jessup publicly how much those of us who have had something to do in
the past with the international law of aviation leel he is helping the situation
in the work he is doing for the Harvard Research. And § now want to see-
ond the suggestion that has been made that this Society give this topic [ur-
ther consideration.

As Chairman of the American Bar Committee on Aéronautical Law
several yeurs nwo, I had the vleasure of being named, with the then Assist-
ant Secretary of Commerce, as the first American representatives on (ke
CITEJA; and had the pleasure of being the Chairman of the Delegation at
the Rome Conference. I, therefore, had some oceasion in the past ta realize
something of the coneepts which are growing up on the law of the air.  And
my only reason for having anything {o say today is to wee, as Commander
Sumnple hus in his lebler, that this-matter is still in 2 state of flux, and-there
are not sufficient rules and examples, not sufficient concrefe hackgronnd, [
think, us yet to promulgate a theory, if I might refer to Professor Kunz's
discussion last night.

Having srid that, I want to be su bold as to indicate one matter in which
1 have perhaps not agreed with Professor Jessup in the past in some:of the
privale discussions which we have had, and to urge that when the rules are
written finally, be they by way of informal writings of scholars which come
10 be taken as suthorities, or by way of draft conventions which have the
sanction, such as they may have, of signied conventions, that the position of
the neutral aireraft will he considered from the point of view of the neutral
state and notf from the point of view of the helligerent state.

I disagree with Mr. Roysce that every character of aircraft can ba con-
verted for military use; and I do not agree that you can not recognize the air-
oraft in the air, whether it is subject to eonversion or not.

The long-range scheduled air transport is a very valuable vehicle. Its
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owtiers are subjeet to the police powers of the neutral povernment where it is
domieiled. Tt is inconceivabla that such an aireraft would be flown to a
belliperent state for the purpose of being turned over to the belligerent in
violation of what I assume would be a statute of the neutral where the air-
craft is owned, And I want to urge, when this matter is further considered,
that the rules be not so framed es o limnit the legitimate commerce of the
neutral, even thouph it be with a belligerent.

Professor Jessup does not agree with me, I particularly call your at-
tention to this charaeter of problem: Suppose England were at war with an
Asiatic Power; would it be consistent with justice that American aircraft
cngaged in frans-ceeanic commerce with England should be provented from
flying and earrying on such commerce?

Captain CorrLey P. M¢Daruent (Army Air Corpys: Retired): Mr.
Chairman, I have had nineteen years’ military experience as an Army pilot.
I' just wanted to say a word in connection with some practical applications of
aérial blockades.

It has become the practice in the Spanish Civil War for aireraft to dive
upon neutral vesscls which are earrying contraband of war and to drop a
note upon the deck notifying the erew to take to the boats; and after the
crew has taken to the boats the ship is bombed. Presumably the aireraft
pilot knows that the ship is carrying contraband. That is a practice that
has grown up and will probably be accepted. 8o far [ have heard none of
the great Powers protesting.  As to whether or not those cases have eome
up for adjudication in admiralty courts, L do not know. Dut I just eall
attention to that particulsr practice which has grown up. It may become
an element which will affect the theory of international law of the air,

The matier of visit and search while in the air is very amusing to me.
Maving been a military pilot for a number of years, I know the difficultics
that would be entailed in searching another zircraft while going through the
air at possibly 300 miles an hour, that is, by means of parachutes or “sky
hooks” or something of the sort. Another point is that military craft are,
as a rule, not as long of range as transport airplanes. Transports can
go much farther than the military craft can go. That is hecause of the
military equipment which must be carried and because their gas supply is
less.  This gives transports an advantage in “hot pursuit” if the speeds are
equal. However, the Spanish Loyalists have shot down or have fired across
the nose of French airplancs and caused them to land for search and they
have taken off the passengers. That is a concrete example or an exact case
of geizure and search by aircraft against other aircraft, of a neutral country.
T just wanted to call attention to those particular eonerete things which are
incidental to the new international law of the air,

Professor James W. Ganner. Would the uncertified aireraft carrying
contraband he destrayed in case it could not be deviated to some place where
it could be searched? [ might complicate the question a little bit more by
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assuming that the aircraft is carrying not only munitions and contraband but
also noneombatant passengers.  What would happen tothem? They can't
be searched,

Professor Jessup.  In answer to Mr. Garner and partly also in anawer
to Mr. Cooper, such commerce 23 it was felt was legitimate and should be
protected, would be governed entirely by some form of certification, as I said.
I think Mr, Cooper agreed, although Mr. Wright did not agree wholly.
Those planes eould generally be identified. I should say that all ather craft
would take the air at the risk of being shot down at sight. And if we had
such a rule then your cage of the innocent noncembatant passengers {lying
on the contraband-laden, uncertified aircraft would be rare, and the rule
that would grow up under such a system would be that passengers would not
travel except on certified aircraft.

As My, Cooper pointed out, I believe it is-very difficult to adjost such a
situation fairly so that you do not place an absurd burden upon states where
the war is remote. But when you attempt to draft any rule which dis-
tinguishes between proximate and remote in terms of aérial operations with
the probable developments in aviation in the course of & year or five years,
or ten years, § think you are up againsi an impossible problem,

Tt docs not seem to me at all fantastic to assume that in the casc of a
war between, let us say, Great Britain and an Asiatic Power ten years from
now, the planes of the Asiatic Power could operate over the Atlantie and
return. You may say that that is fantastic. There are many things being
done today in aviation which were utterly fantastic twenty years ago, Per-
sanally, out of the depth of my ignorance of any of the technical details, 1
find nothing [antastic in connection with aviation. The iden of a strato-
sphare plane flying 5,000 miles and carrying a thousand passengers is sll
right. T have no objection to thinking in those terms. T would go so for es
to contemplate trips to the moon, if you please. But I do not think we need
deal with that in this convention of international law.  Bub it seems to me
you have an almost impossible problem in trying to distinguish betiween
proxuate and remote,

My only answer to the difficulty which Mr. Cooper-reises is that if in
reality from afactual point of view military operations by air are remote from
the scene of the commercial traffic, then the commercial traffie will feel,
without bothering with any repulations of circulation or otherwise, that be-
cause af their remoteness they will not be interfered with; and unless they
are engaged in what amounts to important trafic with a belligerent, the
other belligerent will probably allow them to proceed.

Nevertheless, I still maintain that if you have Awncrican aireraft flying
even on regular schedules on commercial transport routes from tha United
States to Great Britain when Great Britain is engaged in war with another
Power, wherever that Power is located, if those planes are carrying contra-
band of war to Great Britain, if the other belligerent can get at them they
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will do so, and they will elaim they have a right to intercept them; and you
have to satisfy that legitimate claim.

Mr. Coorur.  Professor Jessip, you probably misunderstood me. My
point was this: Under your system of certification yon do not propese to
certify traffic between a neutral country and a belligerent country at all,
Isn’t that correct?

Professor Jessur. Yes. But, as I suggested this afternoon, it séems
tv me it 13 quite pussible that your belligerent might agree tv some traffic
with other belligerents and that that traffic would be certified.

Mr. Coopun, That is the point. I am cbjecting to the belligerent’s
having the right to agree that American aiveraft may fly from the United
Btates to one of those belliperents, carrying nothing but neutrdl goods or
neatral persons. I don't think the belligerents should have the right to agree
or not to agree to that, I think that itisan American right which should be
preserved.

Professor JEssup. May I say there, Mr. Chairman, T think there is
great difficulty in discissing this question of certified shipments by air. 1
think it is rather unfair to the rest of the audience to earry an discussions
which we have had elsewhere which deal with a particular project for certifi-
cation which has been applied to both shipments by surface transport and
by air transport. And the whole problem is tied up with the surface prob-
lem, and we really can not discuss it scparately.  If you can find the solution
to this problem of traffic between neutrals and belligerents by sea, then T
agree that the same solution might be applicable to trathic by air. Although
Mr. Caoper daes hot like my plan with regard to traffic by air, ha refuses to
tell me what his solution for the contraband problem is. Until he does that
I think the other way 1s the only solution.,

Chalrman TroMas. Is there any further discussion?

Professor Quinct Wnianr. I would like (o draw altention to a phase
of the air problem which has scarcely been touched upon. Perhaps the
threat in time of peace to use aircraft in hostilities—with or without war-—
is likely to be the mos( important influenee of this invention upon interna-
tional law. The preblem I have in mind is how we can reduce the nuisabce
valuc of the threat of aérial boinbardment. It strikes me that the possibility
of making such a threat today has erormously weakened the sanctions of
mternational law. It has tremendously augmented the capacity of a rela-
tivaly weak state te viclate infernetions] law with impunity meraly by say-
ing, vou have to accept my viclation or I will drop bombs on your big cities.

The potentiality of that threat is not related to the capacity of the wenk
state to win a war. Fven if it is certain to be defeated in the war, still it is
a thregh that may be very potent boecause no state, especially an industrial
state with great coneentrations of population and wealth, likeg to have
bombs dropped on its cities. If the weak state can do two things—build
several hundred hombing aireraft and ereate the impression in the world
that it is very ruthless and desperate, it can get away with almost anything.
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We have had plenty of illustrations of that. One can not imagine a country
in Italy's vulnerable position getting sway with such a gross violation of
international law as was involved in the Ethiopian matter, ot any time during
the nincteenth century before the inventicr of sircralt.  Bub today, simply
by making the threat of agrial bombardment and creating, by propaganda,
the impression it will carzy oul this threat, Ituly was uble to gob away with
a violation of law formally condemned by nearly all states.

I cenfess I bave no solution [or this problem, except progress in inter-
national orgamization and in national morals, The military situation has
been. changed becuusc formerly & military threat was not effeclive unless the
state that made 1t had-the capacity to win the war which might result. To-
day, cven though Uhe thredtening state, will cerlainly lose the wer, still its
threat may be effective. It is this circumstance that has weakened the sanc-
tions of international law. Formerly only the few very powerful states
eould violate international law with much hope of success, and they tended
to neutralize each other by forming & fairly stable balance of power. Now
many weak states may viclate interiational law with impunity becausze of
the nuisanee value of their air forees. This is 4 fundamental problem which
we have ta considet in treating the effects of aérnal inventions upon inter-
national law,

Professor PERCY I8, CorserT. [ must apologize for taking more of the
tine of thiy conference, but I shall excuse mysell upon the ground of the
extreme interest that this diseussion has aroused in me, I have listened to
2 number of more or less. diplomatie sugrestions of war between Great
DBritain and certain specified and unspecified Powers. [ should like 1o see
this problem considercd [rom another point of view, And in presenting
that paint of view, I am poing to be quizotically diplomatic. 1 am going to
suggest the possibility of war between the United Stales and an unnamed
Asiatic Power.

Now, in the evenl of such a war T want you to copsider, please, the posi-
tion of Canada as & possible neutral, How is Canada going to try to preserve
her neutrulity wceording tu the slandard laid down 'by Professor Jessup?
Supposing this unspecified Asiatic Power should determine to use the Aleu-
tian Arclipelago and the Brilish Columbian coast as a route for airplanes.
T can not imagine a system of Hoating or fixed nets, and 1 cun not imagine 2
Canudian air foree of sufficient strength to prevent their pessage. Yet
failure to do s, according to Professor Jessup—and I entirely agree with him
in this—would be a technical violation of Canadign ncutrality. DBut how are
we going to prevent it? You may say the most practical way would be to
invite the United States to prevent it, allow them to come in and have full
use of cur territory and seacoast for the purpose of preventing passape
through thal air in which we have unlimited sovereignty. But if we
granted such permission, | submit we ourselves should be committing an
act of war against that unspecified Asiatie Power.

Now, I have one general reflection arising from this difficulty or serics
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of difficulties sugpested by the discussion this afternoon. I do not want to
put the digeussion upon a seutimentul or emotional plane; but I can not lsten
without regretting tremendously that we shiould have t¢ assume that the
provess of departure from the cunceplion of neutrality toward colleetive ae-
tion in which there would be no neutrals properly so-valled has come to a
halt, and that it is necessary for us again to consider the situation in the
event of war an an entirely pre-League basls. But U suggest that the Jiffi-
culty of preserving neutrality in such cases and protecting nettral rights in the
air would be very great and that the energy and ingenuity which would have
to be applied to surmounting that diffieulty would, if applied’ to the business
of achieving an effective collective system, be more productive.

Professnr Jmssor.  May T say just one more word? T think Professor
Corbett must have misunderstood:me or 1 misunderstood him. I intended
to apply to the situnlion you deseribed the old test of the use of the means at
the neutral’s disposal; and 1 thought I had indieated that in such cases the
measure of the neutrul’s duties would be the use of the means at its disposal
to prevent the threatened ipvasion of its territory. 8o in the case of the
Asiatic Power using Canadian territory, if the Canadian Government were
physieally unable to prevent 1k, 1 Uhink 1% would pot be guilty of a breach.

Professor HerpErt WrigHT. Should we not have Mr. Warren give us
the benefil of his resetion to the discussion here this afternoon?

Chairman Taomas. Mr. Warren is called for to come forward and
react.

Mr. Crareps Wazrey, Mr, Chairman and brethren of the Soeiety:
I think I ought to be content with having started this discussion. I mn
really not eompetent fo carry it on.  As very often happens, n man sfarts
something going that he ean not always control or fake much part in after
he starts it.

But there are a few points regarding Mr. Jessup’s most admirable paper
that impressed me. One i3 with regard to this attempt to frame rules
regarding commerce cartied on neutral aireraft. That attemnt seems to me
to ba very theoretical and not likely to work cut in practice. And I suspect
thal the faw of eommerce by aireralt will be in the direetion that a neutral
sends out aireraft at its own risk, and for this reason : Consider the difficulties
of a neutral atterspting to assert its rights in case of & violation by the bel-
ligerant of these rides which we are framing; what will happen? A neutral
aircraft goes ont and there i3 a certain rule provided by Professor Jessup;
the belligerent meets that aireraft, and what happeos (0it? - Without warn-
ing or ability to give warning of attack, the aircraft disappears off of the
face of the earth. What was the exprugsion during lhc war— ‘spurlos
vergenkt’”? The aircraft disappesrs inte the atmosphere. And, except
under very exceptions] circumstances, the neutral’'s government would not
be able to prove the vialation. Practically, therefore, there will be very
little ebance of & neutral government asserting its rights or its elaims 23 to a
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violalion. Henee, yuspect that, as s practical matier, ng matter what rules
are framed, the neutral will send ott its aireraft with passengers on it at its
own risk.  As I say, that is a practical way of looking af it and has nothing
to do with legal formulae or attempts to draw up rules.

The second point thal oecurs 10 me.in Professor Jessup’s paper is with
reference to the right of a belligerent aircraft to bomb an innocent neutral
merchant vessel.  As Professor Jespup has said, that wos the stumbling-
block at the 1923 Conference. No two nations actuslly sgreed. Professor
Jessup, as I understand it, rather favors the dortrine that o belligerent air-
craft may require an innocent neutral merchantman to deviate from ils
course, and if it dees not. do sa it may be bombed fram the air—that is, devi-
ate from its course until it meets some other vessel, He makes that gquelifi-
eation, T wonder if that is & principle that the United States ever ought to
stand for?  As long ago es The Hague Conference the nations were eivilised
enough. to agres that innocent civilian population, even of a belligerent,
should not be bombed from the air in an unfertified ¢ity. T do not sec why
the innocent neutral citizens should be subject to any greater danger than in
1907 we thought the innocent civilian belligerant citizens should not be
subject to. In other wards, T believe thoroughly that the [nited States
al Jeagt ought never to admit the right of a helligerent sircraft to bomb cur
innacent citizens on our innocent merchant vessels.

Prolessor Jessur, May I have just o moment bo respond to Mr. War-
ren on his first point?

May 1 suggest, Mr. Wurren, even st the present tiime commereiasl air-
craft in trang-oceanic flights are communicating with their home office by
redio aloutb every fiftecn inimutes, sod that in time of war it could report the
visit of military airéraft, just as in the case of ships in the World War when
fired on by submarines. They would radio the fact that they were being
fired upon. I think the evidence of liability of a belligerent could he
estublished.

In regard to your second point, may L paint out that under the sea rules,
when a belligerent had so ordered a neutral merchantman to stop for visit
and search, if the neutral merchantman did not obey the order but attempted
to flee, the warship could fire upon the merchantman and compel him to
stup.

My thought was merely by analogy to that, that if an aireraft acting in
conjunction with a surface vessel or a submarine vessel says to the merchuant
vessel by a note, as suggested here, or by radio, ‘‘Proceed at slow speed.for
12 hours until our naval vessel comes up,” if the surface vessel attempts to
escape, then T think, just as in the case of the warship, the belligerent plane
should have the right to usc force to compel the neutral vesscl to stop.

Mr. Warrew. BRut there is a very great difference between being
bombed from the air and being subjected to & cannon ahot from a vessel.
Allow me alse to ask you this: Suppose the deviation-was made so that the



232 SIXTH CONFERENCE OF TEACHERS OF INTERNATIONAL LAW

innocent merchantman might meet a submarine which immediately pro-
ceeds to sink without warning?

Professor Jessur, Do you mezn a submarine of the opposing belliper-
ent?

Mr. WARREN. No; of the same helligerent.

Professor Jussur, Naturally we would have to assume that the bellig-
erent is going to eomply with what rules we have. The submarine rules
adopted at London in 1930 have new been ratified by 27 states, including
all of the great Powers. It doesn’t seem to me they would recognize one rule
but viciate the other. It seems fo me they might as well violate the first
tule and bomb the merchant vessel at sight instead of waiting for the
submarine.

If you want to chey a rule and you heve a rule which i3 reasonable, it
will be generally observed. By and large, the practice of 300 years indi-
cetes that, unless very inconvenient, belligerents would rather obey the rules;
it works out better in the long run. I think the idea i to work oub some-
thing which is not ab undue handicep to the bellizerent and which respects
neutral rights as {ar as possible and presents a reasonable compromise.

President Ressiz C. Rannorrs (Hollins College). 1 would like to ask
a guestion of Professor Jessup, A little while ago he spoke of the necessity
or probable neeessity of having neutral gireraft certificd on the ground before
it starts on its flight. I would like to hear Professor Jessup comment. & little
{further upon how this procedure of certification would work, who would do
the certifying, where, and 5o on.

Professor Jessue. The system which T have in mind, Miss Randolph,
iz & combination of plans which have been used in the past, a combination of
the old systems {n existence in the seventeenth and eighteenth centuries
where neutrals issued ceriifieates to vessels, eombined with the system used
by the Allies during the World War for certifying neutral vesgels and giving
them szafe conduct.

Very briefly, the plan I have in mind would be this: Let us assume that
there is a shipment of goods going by air; the aircraft is to take off from New
York for Bweden, let us say. I would sry that at the airport that aireraft
and its lading should be supervised by a representative of the neutral state,
being the United States in this case, and by representatives of both of the
belligerents, in order to gee that the lading corresponded with the manifest.
Both belligerents also would have the opportunity to examine the manifest
to see to whom the goods were consigned.

If necessary, I think it could also be provided that the neutral govern-
ment, after having supervised the loading, eould seal the eargo compartments
of the plane to make sure there was no subsequent loading or transfer of
cargo, and upon arrival of the plane at its neutral destinution, again the
representatives of bath belligerents might be entitled to supervise the un-
loading, to make sure that the cargo is arriving properly.
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It might be necessary, as was done during the World War, to require
the neutral government of the state of destination to give the zame guaran-
tees with regard to the vltimate dispogition of the cargo, that ig, to assure ite
consumption in the neutral state and guard against continuous voyage.

Chairman Taomas. There scems to be a lull in the discussion. That
mesns there are only one or two things for the Chairman to de, either make
o speceh himself or adjourn the meeting. T think T gholl muke o speech.

This is a subject, I am sure, that everyone who has taken part in will
ugree is 80 involved that probably since we have gone into three-dimensional
warfare the solution for the law for this three-dimensional warfare will be
samne sort of foyrth-dimensionnl propasition.  And probably thalt would be
& very pood way for us to leave the discussion tonight for further considera-
tion.

However, I have been asked to do one thing which is not right on the
subjoet, und thet is to report Lo those teachers of internalional luw who are
visiting here the interesting things that are on the Senate executive calendar
at the present time.  And T am sure there are & number of things which will
find a place in our next year’s program.

First, probably, in the way of interest, everything that has heen domne
this year and last is comparatively small but exceedingly interesting. You
have already mentioned the helium bill which, of ¢ourse, was an Aet and
not a treaty. 1 would add to that the bill for the contrel of the exportation
of serap tin, which is entirely international in itg characteristics; the sugar
treaty, which was ratified, is a treaty which is probably more economics than
international law, but one in which you will be intensely interested, if it is
successful.

There are on the Senate calendar at the present time two international
labor office conventions, and four more of these conventions are now being
considered and 1 think will find a place on the calendar in the near future.

There is also on the calendar the treaty which will bring ultimately an
end to our extraterritorial rights in Lgypt, with, 8o far as the committee ia
congerned, the promise that there will be more getling rid of extraterritorial
rights in other places as time goes on.

From tbc standpoint of seedemic discussion, the most interesting
treaty, the one which will probably oceupy mere of your time in the class-
rooms than any of the others, is the one which will rencw our treaty rela-
tions with Siam. There i a simple provision in that treaty which has the
nspeets of resl diseussion and a real extension into our international treaty-
making of the characteristics of our American Federal system.

As you know, in some of our Btates, Asiaties are barred from holding
certain kinds of land. Siam may justly object to allowing our nationals to
hold land there if her nationals ean not hold land here. A very intcresting
and, I think, new feature in our treaty-making formula hag been evolved.
There are aboul seven States in the American Union which bar Asiatie
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aliens from holding certain kinds of lands.  The treaty will provide that the
citizens of all the States which have no laws of that kind will have the same
rights in Siam, for example, as the Siamese would have in our country. The
point T make here is that we are using—and I hope no one from the State
Department will get after me for saying this—our American Federal system
to our own advantage. There should be no objection to this on the part of
Americans.

I now declare the meeting adjourned until 8:15 this evening.

{Thereupom, at 4:25 o’clock p.m., & recess was taken until 8:15 o’clock
p-m.}
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JOINT MEETING WITH THE AMERICAN BOCIETY OF INTERNATIONAL LAW

Friday, April 20, 1038, B:15 o’clock p.m.

The meeting was called to order by Jusse 8. REeves, Vice-President
of the Society and Director of the Conference.

Chairman Regves. In the arrangement of what I think you will all
agree with me is & very good program for these sessions, the Committee has
for this evening turned from some of those lighter topics to more weighty
matters of the law, such as suggested to us last night by one of the speakers.
So the topics tonight have to do with war, declared and undeclared war,
which may not be war at all. ‘The first paper of the evening is on the subject
of “War declsred and the use of force.” In the treabment of the subject
we arc to have the pleasure of listening to Professor George Grafton Wilson,
of Harvard University.

WAR DECLARED AND THE USE OF FORCE

By Groree Qrarton Winson

Professor of International Law, Harvard University

In the course of the discussion last night, it was affirmed that some of
the subjects were too broad, so the topic “The use of fores'’ will be treated
by others.

The topic “War declared” now beforc you is not too broad, as it is a
line. Tt isthe legal line over which a state now passes in going from peace to,
war. )

Mythalogy, ethnology, and archaeology all give ample evidence of the
early existence of war and at times war seems to have been the main interest
of life.  An estimate has been made that for three thousand years prior to
the middle of the nineteenth century there were thirteen years of war to one
year of peace!! Thousands of treatics of peace and friendship were made
after these wars and many of these, according to their terms, were to remain
in foree “forever” or “in perpetuity.” The average duration of these
sgreements seems to have been less than five years.

Among many tribes which were regarded by Eurvpeuns as uncivilized,
there were conventional methods of declaring war, and & tribal attack with-
out previous declaration wus regarded a3 dishonorable. A delay between
the declaration and attack was often customary. An intimation as to the
methods to be used in the attack or a statement as to where it would begin
was sometimes given with the declaration. In ancient Mexico some arms
and supplics were gent, to the opponent with the declaration “as it was held
ta be a discreditable act Lo attack any unarmed or defenceless people.” 2

1 Novicow, War and Its Alleged Benefits, p. 14.
*2 Bancroft, Native Races, p. 423.
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Alberico Gentili published in 1588 a formal treafise on the law of war.
In this book he defines war as “a lawful contest of armed public forces”
(Bellum est publicorum armorum justa conjentio).!  Gentili maintains that the
purpose to resort to war should be made known to the other party in erder
that he may have an opportunity to give salisfuetion or remove the cause.
The earlier standards are approved by Gentili, and he cites with approval
the statement of Cieerp, “It scems that no war can be regarded as just, unless
it has heen announced and declared, and unless satisfaction has heen de-
manded.” This was the Roman practice tili the end of the Hepublic.

In ancient limes Lo engage in war without first meking declaralion was
regarded as contrary to divine law and as reducing men to the level of beasts.
In many of these early declarations there wus o provision that the actual
hostilities wauld nat hegin till after 33 days, and it was considered unjust
to declare war and begin hostilities at the same fime,  That defensive action
might be faken iminediately was regarded, however, ana just.

Ag the Luropean family of Christian nations developed and as the in-
fluence of chivalry spread, it enme L0 be regarded ns perfidious for 2 state to
engage in hostilities against another state without previous declaration.
Grotius in 1625 said that war should “be publicly declared and in fact pro-
claimed so publicly that the notification of this declaration be made by one
of the parties to the other.” 2 Bynkershoek in the early eighteenth century
regarded declacation ng the honorable method of entering into war, but not
as absolutely essential. 'Ths practice of prior declaration had already hepun
to decline before the end of the seventeenth century,

I is not always possible to distinguish as war a struggle which tay
develop within a state and spread in scme form to other states, Civil wars
are rarely declared, though some aet affecting ancther state may lead to a
proclamation of neutrality or other action by a foreipn state which would
produce the same effect as o declaration of war by the parent state.  This
was the case in 1881 when President Lincoln on April 15 called nut troops
and summoned a special session of Congress, and on April 19 “set on foot a
blockade of the ports” of the Scuthern States “in pursuance of the laws of
the United States and of the law of nations in such ease provided.” As this
wai 8, blockade proclaimed by the President in pursuance of international
law, Great Dritain was entirely justified in proclaiming on May 13, 1861, “a
strict neutrality in and during the aloresaid hostilities.”

It goes almost without saying that the word “war” was used bhetween
1700 and 1900 to describe many and differing relations, and therefore that
hastilities of any kind might be viewed as Involving many and differing
degrees of chligation,

Of the 125 or more struggles which had been called wars during these
two centuries, anly about one in ten had been formally or informally de-
clared. Nearly one-half of these 125 wars seem to have been begun with-

1 De Jure Belli, Bk_ I, cap. 2. 8 De Jure Belli ac Pagis, lib. 111, eap. iii, 5.
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out declaration in order to take the opponent by surprise, action regardad in
caily times ug dishonorable, Even the United States in its declaration of
war against Spain in 1898 made a past facio declaration on April 25, 1898,
stating “‘that war exists and that war has existed sinee the 21st day of April
A.D. 1898, including said day, between the United States of America and
the Kingdom of Spain,” This post facko declaration of war by the United
States came befare the Supreme Court of the United States in the case of the
Pedro (175 U, 5. [1898] 354), and was sustained as lawful in that case by a
five to four decision, Mr, Justice White, Mr. Justice Brewer, Mr, Justice
Shiras and Mr, Justice Peckham dissenting.

I the case of the Argun in 1904, during the Russo-Japanese War, it was
held by the Sasebo Prize Court that the vessel beeomes liable from the time
when it becomes clear that one state has put an amieable scttlement beyond
hope, but diplomatic negotiations in time of crisis are net generally made
public. In this case the court decided that war began when the Jupunese
fleet sailed at 7 a.m., February 6, 1904, from “Sasebe with the object of
attacking the Russian flest.”” Again it may safely be afirmed that the objee-
tive of u fleet in time of an internationsl crisis is not usually made public.
nor is advanee notice of the time of suiling made known. Such methods of
dating the opening of hostilities are therefore entirely unsatisfactory.

The Hague Conventions of 1899 and 19047, particularly those of 1007,
Lad in view the establishing of peace through the setting up of international
courts, the limitation of hostilitivs, and the definition of the scope and
methods of hostilities and of neutral relations. ‘These were further elabo-
rated in the unratified Decluration of London, which the United States at the
beginning of the World War had hoped would be made operative. Prize
courts during the war to a large degree respeeted the international law of war
and neutrality as currently accepted.

The worthy aspiration that World War conditivns should never recur
produced, after 1920, a large erop of variad proposals, agreements and laws,
and particularly propaganda aiming at o short cut to a state of permanent
peace. Often these plans disregarded the labors of many years and of many
men who had built up a system which, in so far as the declaration of war was
concerned, had been entirely effective under the unparalleled strain of the
years 181410 1918. Recenb pronouncements and laws have often been the
product of abnormal war and peace psychology and have introduced as a
natuzal sequence confusion in practice and understanding. There has been
& child-like faith in untested panaceas instead of agreemonts based upon the
sound experience emhodied in such rules as those of the Tague Conventions,
These 1907 canventions, it is true, often supported the position of Grotius
nearly 300 years sarlier, when he suid,

T.eagt of all ghould that be sndmitted, which some people imagine,

that in war sll laws are in abeyance. On the contrary war ought not
ta be undertaken exvept for the enforcement of rights; when once under-
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taken, it should be carried on only within the bounds of law and good

faith!

Ir the Prolegomene to his great work on the Laew of War and Peace,
1625, in the midst of the Thirty Years' War, Grotius also says suggestively,
in o manner worthy of consideration in these laler years,

Fully convinced, by the considerations whick I have advanced,
that there is & comrmon law among nations, which is valid alike for war
and in war, I have had many and weighty reasons for undertaking to
write upon this subject. Throughout the Christian worid 1 observed a
lack of resiraint in relation to war, sueh as cven barbarous races should
be ashamed of; I observed that men rush to arma for slighf causes, or no
eause at oll, and that when arms have onee been taken up there is no
longer any respect for law, divine of human; it is as if, in accordance
with & general decree, frenzy had openly been let loose for the commii-
ting of all erimes.?

The wars of the nineteenth and early twentieth centuriss had brought to
the attention of those eoncerned with ihternationsl affairs the importance
of formal procedural sgreements in regard to war.  In the original proposal
of the Czar of Russia in 1898 for an international conference upon urgent
questions, it was suggested that, "Fimst, no political nor diplomatic questions
—npast, present, or future—will he discussed; sacond, no secret suggestions
or arrangements will be permitted, and sessions of the confercnce to be open
and publie; third, prescpt armaments not te be considered or disturbed,
hut if possible find a way to avoid further increase” and in a general way to
make “trumphant the conception of a universal peace.””  This confercoce,
commonly called the First Hapue Peace Conference, did consider eonven-
tions on the laws and customs of war on land and the adaptation to maritime
warfare of tha principlea of the Geneva Conference of 1864, and eertain decla-
rations in regard to the use of projectiles as well as several resolutions.

The Second Hague Peace Confercuce, 1907, profited by the work of the
Conference of 1893. At the Second Conference the restrictions upon the
declaration of war were extended in two directions: (1} removing one lawful
cauge of declaration of war, and {2) making previous declaration obligatory.

The restriction upon the causes for whick war may be undertaken is
found in 1907 Hague Convention I, in which the parlics “agree not to have
recourse to armed force for the recovery of contract debts claimed from the
Government of one eountry by the Government of another country as being
due to its nationals.” This obligation is, however, not applicable if the
debtor state renders # pacific settlement impossible. The threatening situa-
tion in 1902 arising ' consequence of the nen-payment by Venezuela of
elaims of Germany, Great Britain and Italy, and the proposed blockade of
Venezuelan ports by European Powers had strained the Monree Doctrine to
such a degree as to focus attention on the use of force to colleet debts, The

t De Jure Bellt ae Pacis, Carnegie Classics, Prolegomens, Sec. 26.
¥ Ihid., Sec. 28.
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Dragoe Doctrine advocating the prohibition of the uge of force for the collec-
tion of debts had met with general approval in South America.

A progressive elimination one by one of the possible causes of war is
s commendablec method of limiting the range of the lawful declaration of
war, and thiz Convention I1 removes the recovery of contract debts from the
List of causes for war.

The Hague 1907 Convention IIT related to the opening of hostilities,
and Article T provides, “the confracting Pawers recognize that hostilities
between them must not commenee without a previous and unequivoeal
warning, which shall take the form either of a declaration of war, giving
reasong, or of an ultimatum with a conditional declaration of war.” This
convention limits hostilifies to the time subsequent to an unequivocal warn-
mg which shall give reasons, which reasuns could no longer include failure
to pay contract debta because barred by Convention II, or an ultimatum
to which the threatencd party might aceede and avoid the confliet. A very
potent sutomatic sanction stimulating declaration prior to hostilities was
embodied in the second article of Convention IIT which provided that

The state of war must be notified to the neutral Powers without
delay, and shall not take effect in regard to them until after the receipt
of a notification, which may even be made by telegraph. Nevertheless,

neutral Powers cannot plead the absence of notification if it be estab-
lished beyond doubt that they were in fact aware of the slate of war.

Thus Hague Conventions IT and III of 1907 took significant steps
toward the eliminativn of undeclared hostilities from relations between atates.
Claims for contraet debts, now eliminated, had bean the ostensible cause of
many hostilitics. A reasoned deelaration of war or an wltimatum with o con-
ditional declaration brought the state making the declaration and the
grounds of its setion under publie serutiny, & deterrent varying with cirewm-
stapces, and the cbligation to notify neutrals might slse add a deterrent.

The Second Hague Peace Conference, 1907, after careful survey, had
stated in the preamble to the Convention Relative to the Opening of Hostili-
ties

thet it is itnportant, in order to ensure the muintenance of pacilic rela-

tions, that hostilities should not commence without previous warning;

That it is cqually important that the existence of a state of war
should be notified without delay to neutral Powers.

This was approved by & uncbimous vobe of the 44 states represented ni
the conference, and the convention was generally ratified by the states of
the world al subsequent dates.

Other conventions have been clogely related to or conditioned on this
eanvention relating to the declarstion of war. Seme of these other sonven-
tions as they related to a period of war would not become legally operative
until a declaration had been made. Thus there were removed many un-
certainties which had previously prevailed eoncerning the existence of war.
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Action under Hague Convenlion IV, 1907, relaling to the Laws and Customs
of War on Land was no longer a matter of policy, wishes, or uncertaiuty, but,
28 Professor Holland said, beeame applicable “to troops and others, who have
no conearn with the mechanism of diploracy.”” Manifestly the conventions
relating to the laws of neutrality would also be conditioned upen the existence
of war and therelore or Hague Convention 1T Such conventions as that
relating to the Status of Enemy Merchant Shipe at the Outhreak of Hostilities
would depend upon the existence of enemy merchant ships and therefore on
the declaration of war. The Convention Relafing to the Comversion of
Merchant Ships refers to 2 time of war, as do the conventions relative to
submarine mines, naval bombardment, eto.

As a result of the Convention of 1307 prohibiting the commencement, of
hostilities without previous declaration, a large body of law was established
and to hecome effective of a definite time, and it was anticipated that this
would be further clarified by the Declaration of London, proposed in 1909,
but aever ratificd though often cited.

The cffeet of the Hague Convention requiring ultimatum with a condi-
tional declaration prior to the opening of hostilities may be seen in the atti-
tude of Ttaly toward Turkey in 1911 when relalions between these states
were strained. In this vltimatum of late September, it was said,

During a lang scrics of years the Government of Ttaly never ‘eeased
to make representations to the Porte upon the absolute necessity of
correcting the state of disorder to which the Government, of Turkey had
abandoned Tripoli and Cyrene., These regions should be admitted to
the henefits of the progreas realized by other parts of the Mediterranean
and Africa.

This transformation which is imposed by the geueral exigenecics
of civilization constitutes for ltaly a vital interest of the firet order by
reason of the slight distance separating these countrics from the coasts
of Italy. WNotwithstanding the attitude taken by the Government of
Ttaly, which has slways aceorded its loyal support to the Timperial Gav-
ernment in the different political guestions of reeent times; notwith-
standing the moderation and paticnee shown by the Government of
Italy; its views concerning Uripoli have been badly received by the
Tiperinl Governmernt, but more than that, all enterprises on the part
of Italians in the regions mentioned have beenh systematically opposed
and unjuslifiably crushed.

The Imperial Government, which to the present time has shown
consiant hostility toward all legitimate Ttalian aetivity in Tripoli and
Cyrene, guite recently, at the eleventh hour, proposed to the Royal
Government to come to an understunding deelaring itself disposed to
grant any economic coneessipn compatible with treaties in force and
with the higher dignity and-interests of Turks; but the Royal Guvern-
ment does not feel itself in a position to enter such negotiations, the
uzelessness of which has been Jemonstrated by past experience and
which far from constituting a guarantee for the future, would be them-
selves permanent causes of disngreement and eonflict.

The Royal Government hes received from its eonsular agents in
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Tripoli and Cyrene information that the situation is extremcly grave
beeause of the agitation prevailing against Talian subjects, and which
is evidently incited by officers and other funectionaries of authority,

This agitation constitutes an imminent danger, not only to Italian
subjects, but- to foreigners of all naticnalities, which requires them, for
their own security, to embark and leave Tripoli without delay.

The arrival at Tripoli of Ottoman military transports, which the
Royal Government has not failed to observe, appears preliminary to
serious events, aggravates the situation, and imposes on the Royal Gov-
ernunlmnt the obligation absolutely to prepare for the dangers which will
result.

‘I'he Ttalian Government, having the intention henceforth to proteet
its interesis and its dignity, hag decided to proceed to the. military
oecupation of Tripeli and Cyrene. ) .

This solution is the only one that will give Italy power to itself
deeide and itgell attend to that which the Imperial Government does
not da.

The Royal Government demands that the Imperial Government

-3hall give order that the actual Oftoman representative shall not oppose
the measure which will, in consequence, be necessary to effect this solu-
tion without difficulty. An ultimate agreement will ba requested be-
tween the two Governments to regulate the definite situation which will
arisc.

The Royal Embassy at Constantinople is ordered t0 demand a de-
cisive respanse on thiz subjeet from the Ottoman Government within
24 hours of the presentation to the Porte of the prescnt doenment, in
default of which the Italian Government will consider itself as being
obliged to proeeed immediately with measurcs destined to assure the
oceupation. Agk, in addition, that the response of the Porte within the
period of 24 hours shall be eommunicated zlse through Turkish Lm-
bassy at Rome.

Thus, before the World War the reasored ullimatum was used.

The reply of Turkey to the Ttalian yltimatum, though conciliatory, was
not Fegarded by Ttaly as satisfactory.

The following is the text of the declaration handed fo the Porte by the
Italian Embassy:

Carrying out the orders of the King, the chargé d' affaires of ltaly
has the honor (o notify that the period aecorded by the Royal Govern-
ment to the Porte with a view to the realization of certain necessary
measures has expired without a satisfactory reply reaching the Italian
Governioent.

The lack of this reply only eonfirms the bad will or want of power
of which the Turkish Government and authorities have given such
frequent proof, especially with regard to the rights and interasts of
Italiang in Tripoli and Cyrenaiea.

The Royal Government is consequently obliged to attend itself to
the safeguarding of its righis and interests zs well as ita honor and
dignity by all means at its disposal.

The events which will follow ecan only be regarded as the necessary
ecnsequences of the conduet follewed for so long by the Turkish authori-
tics.
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The relations of friendship and peace being therefore interrupted
between the two countries, Italy considers Lherself from this moment in
a state of war with Turkey.

The undersigned consequently hus the honor to make known to
your highness that passports will be placed at-the dispogal of the chargé
' effaires in Rome, and to beg your highnesa to hand him his own pass-
ports.

The Royal Government has likewise commissioned the undersigned
to declare that Ottoman subjeets may continue to reside in Ttaly without
fear of an attack on their persons, property, or affairs.

DE Martmva
Septermmber 249, 1911.:
It was also determined that the moment from which the war would be
cousidered us existing would be 2.30 p.m., September 29, 1911.

Af the beginning of the World War in 1914, and in general throughout
the war, the conventional provigions in regard to the declaration of war were
obgerved.

On July 22, 1914, Austria sent to Serbia an ultimatum demanding that
Berbia condemn and undertake to suppress propagands against Austria,
stating the manner and place of the publicution of this condemnation, and
that reply would be waited at the latest ill 6 p.m., July 25, 19014, The reply
of Serbia being in the opinion of Austria inadequate, diplomatic relations
were immediately broken off, war against Serbia was declared at noon, July
28, 1914, and the American Ambassador in Vienna was requested to forward
the following to his government:

To end subversive intrigues issuing from Belgrade dirceted against
the territorial integrity Austro-Hungarian Monarchy, Imperial and
Royal Government July 23 sent to Royal Servian Government note in
wlich were formulated series of demands, for scceptatior’ of which
delay of forty-eight hotrs was granted Royal Government. Servian
Government; not having replied to note in a satisfactory manner, Im-
perial and Royal Government is under necessity in protecting its rights
and interests, of having recourse to the furce of arms.

Austria-Hungary having just addressed to Bervia formal declara-
tion in ¢onformity with Article 1 of the convention October 18, 1907,
relative to opening of hostilities, therefore considers itself in & state of
war with Bervia.

Minister for Forcign Affairs declares that Austria will conform it-
gelf in the scene of hostilities on condition that Servia proceeds analo-
gously to the stipulations of convention of The Hague, October 18,
1907, and of London, February 26, 190%.F

Of thig on July 30, 1914, American Minister Vopicka in Serbie sug-
gestively says in his message: “'1 will not here comment upon the possible
effecls: throughout Europe of this war.

On July 31, 1814, the German (‘hancellor telegraphed to the German
Ambassador at St Petersburg ag follows:

17]. 8. Foreign Relations, 1914, Bupp., p. 19.
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In spite of still pending mediatory negotiations, and although we
ourselves heve up o the present moment taken ne measures for mobili-
zation, Russia has mobilized her entire army and navy; in other words,
mobilized against us also. By these Russian measures we have been
obliged, for the safeguarding of the empire, 1o announce that danger of
war threatens us, which does not yet mean mahilization, Mobilization,
however, must follow unless Russia ecases Within twelve hours all
warlike oeasures against us and Austria-Hungary and gives us definite
agsurance thereof. Kindly communicate this at once to M. Sazenof
and wire hour of its communicution to him.

At 7.10 p.m., August 1, 1914, the following telegram marked “Important”
was delivered to the Russian authoritios:

In case the Russian Government gives no satisfactory answer to
our demand, will your excelleney, at 5 o’clock this afternoon (central
Buropean time), kindly hand to it the following declaration:

The Impenal Government has endeavored from the beginning of
the erisis to bring it to a peaceful solution. Tn eceordance with a wish
expressed to him by His Majesty the Emperor of Russia, His Majesty
the [mperor of Germany, in codperatior with England, applicd himself
to the accomplishment of a mediating féle toward the cabinets of
Yienria and 8t. Petershurg, when Russia, without awaiting the outcome,
proceeded to mobilize her entire land and naval force.

Following this threatening measure, occasioned by no military
preparalion oo the pari of Germany, the German Empire found itself
confronted by a serious and imminent peril. If the Lmperial Govern-
hent had failed 1o meet this peril, it would have jeopardized the safety
and even the existence of Germany., Consequently, the German
Government was oblipad to address the Government of tha Emperor
of all the Russias and insist upon the cessation of all these military
mesasures. Tlussia having refused to accede to this demand, and having
manifested by this refusal that her acts were dirceted against Germany,
I bave the bonor, by order of my Government, to make known to vour
excellency the following:

His Majesty the Emperor, my august Sovereign, in the name of the
Empire takes up the defiance, and considers himself in a state of war
against Russin.

I urgently ask that you wire the hour of arrival of these instructions,
and of their earrying out, according to Russian time.

Kindly ask for your passports and hand over protection and
business to.the American Embassy.

In many other cases the exact time, even to the minute, of beginning
war, was made known, as in Germany againgt France, 6.45 p.m., August 3,
1914, Great Britain against Germany, 11 p.m., August 4, 1914; United
Btates against Gefinany, 1.18 p.m., April 6, 1917, ete. ‘I'he exact time when
the war came to an end by the Treaty of Versailles was also known for most
states with the deposit of ratifieations “by Germany on the one side and by
three of the Principal Allied and Associated Powers on the other hand' at
4.15 on the afternoon of January 10, 1920. The United States, however,
eontinued the armistice, though complicationa arose in consequence of the
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Joint Congressional Resolution which declaved the war at an end on July 2,
1921, and the treaty restoring friendly relations between the United States
and Germany was not signed till August 25, 1921, to be cffective on ratifica-
tion, and ratifications wera exehanged November 11, 1921, and the treaty
itself was procluimed November 14, 1321,

The World War in the matter of determination of the time of commence-
ment and endiog of hostilities had marked & serviceable step forward. Third
states knew when neutbral obligations and rights suceeeded to thase of peace,
liabilities in matters of insurance and in many other respects were definitely
marked in time, and many complications, once eommon, wereremoved,  The
belligerents who had made declarations in the World War had also pregented
statements of the motivation.

It is true that the observance of the convention praviding for a prior
declaration did not prevent the World War. It did in some cases, however,
delay hostilities and madé it possible for third states to know their status
&nd legal relations, because neutral oblizations were consequent on declara-
tion.

On May 16, 1933, Paraguay, observing Hagune Convention III, 1907,
issued & reasoned declaration of war against Bolivia reviewing the acts of
Bolivia and also stating that the declaration was made “in order that other
states, and especially the neigkboring nations, may be able to regulate their
relations with the belligerents.’’  In the Argentine deslaration of neutrality
of May 14, 1933, the preliminary statement was: *“The instruections estab-
lished by the Hague Conventions of July 29, 1899, and October 18, 1907, will
be observed in the fulfillment of this neutrality.”! The neighhoring states in
their proclamations of neutrality slso based their action on named Hague
copventions, The Chaco War wae declared terminated Octaber 28, 1935.
It was thus known when the war between Parsguay and Bolivia hegan and
when it ended. Thesc important frets enabled other strtes to aceommaoadate
their acts to the legal status and to aveid camplications whick might other-
wise arise through uncertainty.

The ancient maxim pacta swunt servands, though often disregarded in
enrlier titnes, was again brought forward and polished up after the World War
in the hope thot agreements solemuly made between states for perpetnity
might be respected longer than a brief decade or two. It was thought at
Verspilles in 1919 thet the world was ready for eallective seeurity, and many
small and new states looked cheerfully to the future and to & permanent
court of international justice to adjudicate internaiional differences under the
Covensnt of the League of Nations, the abject of which was ‘‘to pramote
international codperation and to achieve internationsl peace and security,”
among other methods by “a scrupulous respect for all troaty obligations.”

Though the Treaty of Versailles beeame effective January 10, 1920, a
revolution in Cermany was under way within two monghs, and President
Ebert of the German Republic was forced to leave Berlin. International



SEVENTH BESSION 245

controversies immcfliately arose, and early (Febrary 7) in 1921 Switzerland
refused permission to armed forces to cross Swiss territory even though these
were proceeding to maintain the authority of the League of Nations in the
Vilna plebiscite. Thig disturbed the confidence of some who anticipated the
use of a collective foree Lo assure Lhat the Covenant of the League of Nations
would be made effective, From lack of dominant authority, the Vilna area
changed hands a half dozen times and then remained a disputed area for two
years longer.  The Saar Basin, on the other hand, for which detailed provi-
sion had been made in Section I'V of the Treaty of Versailles, bacame the
objeet of a -plebiscite on January 18, 1935, which, under supervisich of an
international foree, was earried through suceessfully.

It was soon realized that Article 10 of the Covenant of the League of
Nations, in which states liad seen a goaratity for the security for the terri-
torial status guo of 1920, would not support expectations which, perhaps,
should never have been raised. Other proposals having in other forms gimi-
lar abjectives were devised.

The widely heralded Treaty for the Renunciation of War (Pact of Paris),
Augnst 27, 1928, in forée, July 24, 1925, when read with its prexmble, was a
pale negative shadow of Article 10 of the Covenant of the League of Nations.
Article 10 of the Lesgue Covenunt provided

The metnbers of the League undertake to respect and preserve as
against external apgression the territorial integrity and existing politieal
independence of all members of the Tesgue. In case of any such ng-
gression, the Couneil shall advise upon the means by which this obliga-
tion shall be fulfilled.

The Treaty for the Renunciation of War, substituting a unilateral
declaration for a multilateral agreement, in its first article provided

The high econtracting parties solemnly declare in the names of their
respective peoples that they condemn recourse to war for the solutien
of international controversies, and renounce it as an instrument of
national poliey in their relations with one another.

Article II of this treaty recommends to the signatories observance of treaties
to which they were already parties.

The idea had been spread for some years, particularly after the United
States entered the World War in 1917, that this was “a war tc end war.”
People of the vietorions states were in an optimistic temper in 1920. They
signed at Versaillez a treaty embodying a form of collective security and
codperation for which the negotiators were nol ready but for which they
made strong claims.  The need of national action in the use of foree - was con-
templated as relatively less important than formerly, and it was expected
that Germany would'adapt itself to these new arrangements.

On the physical side of state relationships, limitation of armament, ratios
in armament, disarmament, and other proposals were latér advanced and to
some extent made operative.
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On the legal side new propaosals were also made. Tha suggestion for the
cutlawry of war attracted many who did not realize the difficulties in out-
lawirg & status. Others saw hope in a unilateral denunication of war by a
multipartite sgreement, and many snd varied propositions were brought
forward for popular support.

International law should be distinguizhed from international poliey
which may change with national partics. Internntionallaw is a formulation
of the international will and supposed to be reasonably stable. It hes been
amply demonstrated in Europe, Asia, and Africa since 1819 thaf states are
political entities and that, in spite of many international agreements aiming
in a formal way to regulate the conduct of states, they still pursue national
political ends, and that up to 1938 powcr polities pravaily over peace politics.
Some in high places in governments have regarded tresties as conventent
statements of current policies to which their suecessor will not necessarily be
bound. President Wilson in his address to the Senate, January 22, 1917,
had predicted that such a document as that later called the Treaty of Ver-
sailles would “be secepted in humiliation, under duress, at an intolerable
sacrifice, and would leave a sting, a resentment, a bitter memory upon which
terms of peace would rest, not perreanently, bub only as upon gquicksand.” !

While this prediction has been justified, not all his prophecies have
proven equally true. The World War wag not & “war to end war”™ nor can
it be suid *"the business of neutrality is over™; indeed, progress in building up
respect for sound principles of international relations is slow.

An internationsal law more than most other law must, in these days,
{ram its very nature, be largely self-enforeing or emhody in its operation com-
mensurate advantages fo all parties in order to ensure respect for its provi-
sions. 8o a law relating to economic relations to be effective must in the
leng run be advantageous to the parties concerned, £3in a tariff. A law re-
Jating to the conduct of hostilities must capeeially be of commensurate mili-
tary advantage to both belligerents, as in the care of wounded in the field.
The interests of neutrals and of belligerents in time of war may be opposite,
but it may be of capital importance that each know the Iaw and particularly
the exmct time at which the belliperents may lawfully take hostile action,
.otherwise conflicts in regard fo rights and dutics may endunger the relations
of belligerents and neutrals themselves. i

For a third state to proclaim two or mare foreign stades te be at war prior
ta any decleration by these states, and to list other states as neutral, is to
introduce new and urnfortunate complications into internationsl relations.
The oppusing partics may still be negotiating and hoping for a satisfactory
adjustment, or one party may find in the proclamation of a state of war by
the third state justification for the use of foree in & more extreme manner
against its oppanent, and alse for exceptional measures against third states,

L AMERICAN JOBRNAL OF INTERNATIONAL Law, Spl. Bupp., Val. 11 {Dctober, 1917),
p. 320.
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without assurning the obligations of a belligerent. Other forelgn states may
be placed under restrictions which should rest upon them only when they
are neutrals in consequence of a war instituted and made known by those
engaged in lawfully declared war.

That a state may establish and maintain an embargo at any time, and
for any reason it may see fit, and take the consequences, is not denied, but
such an action should not be proclaimed to be in consequence of war when no
foreign state has made known the cxistence af war. It may he more ad-
vantegacus for a party not ta declare war but to resort to the use of foree
ngainst & wesk state when third s¢ates may proclaim the enforcement of re-
strictions which the party using force might itself otherwise have to impase
after making n declaration of war and at a risk of becoming invelved with
third states.

Proposals have been geriously made in international conferences to
penalize personally military personnel carrying out government orders even
to the extent of making such persons outlaws and-as such liable to punish-
ment in any state whether such state was or was not concerned in the use of
foree. ‘This military personnel would be at the same time liable to their own
government if they did not carry cut their orders.

There hes always been 2 tendency to ereate the impression that any new
form of offensive weapon is barbarous and unlawful, This has been the casa
even from the days of the introduction of gunpowder. It may be said, how-
ever, that new weapons of offense have developed as so-called physieal
civilization has developed. The mind of man bas shown a comparable
capacity in developing means of delense, though temporary advantages may
have followed for the party introducing the new instrument of offense in
WaT.

Physical research and its results have been little concerned with non-
physical law, as is shown in the reversals in recent years in what was once
proposed as international law for the air, viz., “the air is free.” Now there
have been formulated rules for use of radio and of pircraftir the time of war,
though not all of these rules have been agreed upon internationally.

Pregident Coolidge, in opening the Sixth International Conference of
American States, Habana, January 16, 1928, reviewing the history of the
American states and their methods of “resolving international differences
without resort to force,” said,

If these conferences mean anything, they mean the bringing of all
our people more definitely and more completely under the reign of law,
After all, it is in that dircction that we must look with the grentest
assurance for human progress. Wa can make no advancein the realm of
economies, we can do nathing for education, we can accomplish but little
even in the sphere of religion, until’ human affairs are hrought within
the orderly rule of law.  The surest refuge of the weak and the eppressed
is in the law. It is preéminently the shield of small nations, This is
necessarily a long, laboricus proeess, which must broaden out from
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precedent to precedent, from the general acceptanes of principle to

principle.!

The aspiration for peace was voiced in the pronoincement of President
HRooseveltin 1933 of & “good neighbor” policy. Becretary Hull at the open-
ing of the Buenos Aires Conferenee in 1936 had, among other objectives,
enunciated as vitally ifiportant for the Western World “a common policy of
neutrality” and that “International law shou!ld be re@gtablished, revitalized,
arid strengthened.” On his return, speaking of the work of tha Conference,
he said, ““This welding of tnter-American friendship hes now become a power-
ful, positive foree for peace throughout the world” (January 13, 1937).

Judging from the past, progress in intefpational relations is of slow de-
velopment, and internations] peace, like Heaven, “is not gained By a single
bound.” Twa short steps toward regularizing and clarifying relations
between states were taken under the Hague Conventions of 1907 in eliminat-
ing contract:debts as a cause of wir and in requiring a reasohed declaration
before commencement of hostilities. These conventiong were gradual steps
in the right direction townrd ordez under law, and they bave been cffective,
under great provacation to set them aside, whils the idealistic and visionary
projects for a shori cut fo peace in half-baked treaties since 1920 have
proven, as President Wilson prophesied in 1817, hut an ioternational
“quicksand.”

Chairman Rervzs. The discussion of this topie will be led by Albert
E. Hindmarsh, Aasistant Professor of International Law at the Fletcher
Behool of Law and Diplomacy.

Professor Avpxmr I0. Hivpsmarss. The last remark which Professor
Wilson made reminds ne that the Japanese are not the first to be troubled
by the problem of finding & name for the use of force short of war. The
Japanese, however, quite contrary to the general view that they have no
gense of humor, have displayed arather interesting type of humor in locating
a name for the eventsin China.  They do not talk abont war; they talk about
the “‘jiben.”’ ‘Jiheri” mesans literally an incidental or unexpected thing. If
the subjeet were natb o tragic we might see in that termination something of
the strange unrealism which surrounds it.

I can not be certain thit my remarks will serve as ae effeetive point of
departure. To some extent I have relied iipon the assumption that the
topic iteelf is sufficient to enliven debate, because it scems to me it ealls, in
the final analysis, for an attempt, at least, to distinguish between war
de jure and the use of force short of war,

For Grotius the definition of war, and the resultant distinetion between
peane ancd war, were qQuestions of fnet; any “condition of contention by
force” was war and there existed no eondition of interstate relations inter-
mediate befween peace and war. During the nineteenth cenfury, however,
statesmen and jurists alike, seeking to justify the use of coercive measures

1 Report of the Delegates of the United States of Americs, p. 83,
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while at the samc time evading the legal onus and moral opprobrium in-
creasingly attached to belligerent status; abandoncd the objcetive approach
of Grotius. Today, it is the layman, the “man on the street,” who has in-
herited the view of Grotius, for he asks with evident reproach: If the fact of
opposiag forces, engaged in deadly combat on land, sea, and in the air, is
not war, what is war? .

The layman's reproachful challenge, the legal consequences which we
agsociate with war, and tha universal condemnation of war—all scem to
demand, as of logical necessity, a workable definition of war. Nevertheless,
it is doubtful whether any such definition is available. Of the many offered,
one group, constituting a majority, stresses the element of “‘contest” or
“armed foree’ ; in practice, however, war de jure has [requently preceded the
use of armed foree and armed force has frequently been employed, even on a
vast scale, in the absence of de jure war. At best, the “eonlest”’ theory
identifies a usual accompaniment of war; it seems to answer the question,
What is war? It falls short of definition because the usual clement, armed
foree, is in fact neither characteristic nor unique.

Ancther class of definitions describes war as a condition of interstate
relations characterized by ecrtain legal consequences. Such un approach
secms futile, for one avowed purpose of definttion is precisely to determine
when these legul conscquences become operative. "I'he predication of war
upon tha existence of these legal conseguences produces this vielous cirele:
The existence of o stete of war depends upon the legal consequehces whick
constitute a state of war. A variation of this “status” theary emphasizes
the requirement of “intent” 23 made manifest by a declaration of war or
sorne other overt act. Hete the eircle is peeuliarly vicious, for it yiclds the
view: States are at war when they intend to be at war. Moreover, since
intent can be determined only by acts, the intent test rests wholly upon
subjective grounds. True, historically, such a test has been often applied,
but the unreality to which it leads iz only too apparent; in recent years and
at this moment it has served to clothe in legality acta of war, even to the con-
summation of military conquest, which nullify the moral and legal restraints
imposed by the modern world upon disturbers of peace,

Tt iz possible {0 compound a.definition of hoth the contest and status
theories: War iy a relation which exists when there may be a properly con-
ducted econtest between states. Desides suffering from the contradictions
suggested above, suck an approach seems to overlook the fact that reprisals
have been held to require the applieation of certain laws of war; that is,
reprisals too must. be-“properly conducted.” They are, in fact, & form of
contest and they characterize a status or relation between states.

Confronted by consistently vain attempts to secure a workable and
acceptable definition of war, one may be tempted to ask whether, after all, a
definition is practically necessary. To what purpose do we seek a defini-
tion? Tao provide third states with the means of dating the existence of
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neutral rights and duties? On four oecagions third states have, in cficet,
declared themselves neutral in the free of continuous denial of or refusal to
admit the wastence of dejure war by alleged belligerents: such was the action
of Great Britain and France in 1861, Great Britain in 1884, the United States
in 1902 and agein in1936. In the first three instances there was a sufficient
test in the existence of a hostile blockade, and in the last case President
Roosevelt offered as evidence merely the fact of hostilities between Itzly and
Fthiopia. Tro these instances not suggest that third states, where there is
actual need or a real desire to manifest neutrality, are in a position to inters
pret the factual situation, to apply objective tests unimpeded by the sbsence
of a precise definition of war?

Do we need a definition as a basis on which to invoke collective aetion
against an aggressor where war is used in prior agreements as 8 best of nggres-
sion? The Committee of Six of the League of Nations did not think so in
October, 1935; it noled the facts of invasion and military engagementa in
Fthiopia and, using as evidance chiefly these acts of war, concluded that
Italy and Ethiopia were at war; further, it stated that ‘it was not necessary
that war should have-been formally declared-for Article 16 of the Covenant
to be applicable. . . .”" Again, we-have a significant collection of post-war
freatics, beginning with that between the U.B.8.R. and Turkey, December
17, 1925, in which “military aetion’ and similar tests are used, not only to
indicate the fact of aggreision, but as & basis of neutrality. The conventions
signed at Bnenns Aires in December, 1936, use the pbhrase “war or virtus)
state of war''; the treaty between Germany and Poland, January, 1934, used
the simple eriterion of “foree.”

Do we need a definition to date the changed relationships of the active
states? It may be safely assumed that their actions will be determined, not
hy the application of a formula, but by military exigencies, especially if it is
made clear that third states will apply objcetive bests in any case.

In brief, there are signs that practice has begun to ignore the unrealistic
distinction between force and war, between war de facto and war de jure.
The current nced is for a more liberal interpretation of the word “war”
where it is now employed in those post-war treaties which seek, fundament-
ally, to climinate or minimize, not a status, not a theory, but the fact of
ingreasing horrar and destruction under any and all names.

Chairman Resvos. The discussion will be vontinued now from the
floor, T want to keep the discussion, if possible, on the question rajsed by
Profegsor Wilson, and particularly some of the highly controversial questions
propounded by Professor Hindmarsh, as to which 1 am sure.therc must be
some very considerably different points of view-as te war eonditions, and
80 an.

Professor HErBERT WRIGRT. Mr. Chairman, there was one point in
Professor Wilson's remarks which perhaps needs a little further emphasis,
and that is that the ITague Convention No, 3 of 1907, on the opening of
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bostilities, makes no distinction between the alleged aggressor and the
innocent party with regard to the obligation of making a declaration of war
prior to commencing hostilities. It simply says: “The contracting Powers
recognize that hostilitics between themselves must not commenee without
a previous and explicit warning,” and so on, as he quoted it. The innocent
party, therefore,'is obliged to make such a declaration, even though tke
alleged aggressor has failed to do so.

Mr. H. Mivtoxn Corvin,  Professor Hindmarsh spoke of foree as being
thke criterion of war. Of course, the QOrientals are more familiar with nega-
tive foree than we are, but it is recognized in the Western world in the form of
an economic boycoti. You car atarve out the nation by economic boyeott
and the people will die as certainly a5 if killed with bullets. I only raise the
question with Mr. Hindmarsh, if he would care t¢ comment upon whether
economic force thus exercised would be war?

Professor Hinpmarsa, I simply poict to the deficiencies of the defini-
tions available. Of perhaps 85 or 90 examined, a little more than half seem
to be based on the concomitant of armed foree, I presume you direct your
question to the last part of my remarks in which I suggested perhaps that
objective tests should be applicd, I do not mean to imply that the objective
tests are. confined to the firing of a broadside from a battleship. Dut surely
in the lagt 17 or 18 years none of us, whether layman or otkerwise, has failed
to recognize the existence of that obvious element of war called foree. I do
not pretend to define the economic boycott or economic blockude and some
finer forme of pressure that have within them the disgunised elements of force.,

Professor Qumvet Wrienr. Mr. Hindmarsh recoguizes the distinction
between war in the material sense and war in the legal sense, a distinction
which has been referred to often in the courts of the United States. In the
Prize Cases, you will recall, Justice Nelson declined to take the view of the
majority, which was that war in the logal sense existed with President Lin-
coln’s proclamation of blockade. Justice Nelson took the view that warin the
legal semse eould not begin without an Act of Congress beeause the Constitu-
tion gave to Congress exclusive power to declare war. However, the law of
the United States now is that the Presiclent can ercate a state of war in the
legal sense in spite of the statement in the Constitution. It is fair to say
on n great many oceasions he hns.  For instance, in the case which Professor
Wilson referred to, where the Congress antedated the Spanish War to the
time when the President declared a blockude in defense against the war
Spain bad already declared onus. To me the distinction seems an important
one. Warin the legal sense invalves not a question of hostilities as between
belligerents but the question of rights with respect to contracts, the question
of neutral rights of property at sea, the tight of a belligerent to make seizures
and condemn property, and & host of situations the legal solution of which
depends upon whether or not there is a legal state of war.

It is quite obvious to anyone who studies history that hostilities of more
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or less violence are taking place much of the time. I had a careful study
made of the use of the armed forces of the United States during its history
and found there were 181 distinet cases where the armed forces of the United
States had been used for purposes other than the suppression of internal mob
violence, although our bistorics do nol record that many wars. These oc-
curred at various times. I thinkthere were as many as 34 years in the 160
years of American Listory when none of these cpisodes oocurred; butin all of
the other 126 years, armed forces were used at some time—perhaps in the
Caribbean Sea, perhaps across the Mexican froniter, perhaps fighting
Indians, perhaps m operatiens in China or the Pacific Islands. If in every
one of these cases where armed forees are used it is war in thelegal sense,
we would be very mueh at war. I do not think it is possible or practicabla
to adopt the purely objective test and say that whenever soldiers are en-
gaged in hostilities under orders or 2 naval ship is being used in active opera-
tions, that there is war in the legal sense.  We would havée too many of them,
and often the cases are so unimportant that the iremendous legal conse-
quences which attach to the legal state of war ought not-to apply. Thus the
element of intenticn has to entér into the conception of war in the legal
sCnse,

It is usually said that some state has ta manifest the intention to make
war by a declaration or other avert act before war in the legal sense exists.
Profossor Hindinarsh seemed to thiek that sueh an intention was not 4
practical thing to determine. As you recall, an English judge once said
a state of mind is a question of fact, the same as any other fact, to be de-
termined by appropriate evidénce. It seemsa to me it has not proved im-
practicable to determine that a state has manifested an iniention to make
war. Of course, if it docs it by explicit declaration, the evidenes is clear.
If it does it by ultimatum with a time limit, that also is easy.. It may mani-
fest its intention by other methods.  In fact, if one studies the report of the
Counetl committees which dealt with the Fithiopian war, he will find that the
Committee attached great importance to the expressions of intention on the
part of the Ttalian Government and the Ttalian High Commissioner in Fast
Africa, The Committee concluded, as Professor Hindmarsk pointed out,
that these circumstances constituted “resort to war' in the sense of Article 16
of the Covenant, even though there had been no formal declaration.

Recent treaties which have attempted to prevent war have not been
interested in preventing the legal status of war. Their interest has been to
prevent the losses of life and property which attend the use of armed forces.
That has brought about confusion, beesuse in the League of Nations Cove-
nant the phrase used in Articles 12, 13 and 15 is ‘'resort to war.” There has
beeri a great, deal of literature on the question, whether that phrase ‘Tesort
to war’’ applies whenever hostilities acour or only when there is a legal state
of war. Of course, one is in & viclous cirele if he insists it applies only to
a legal state of war, because the effcet of the application of Articla 16 of the
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Covennnt would:be to nbolish the legal state of war. A legal state of war
implies a sitnation where bath states are equal, where there is no legal dis-
tinction between the aggressor and the victim.

The intention of the Covenant was to abolish that situstion whenever
Article 16 is applicable by distinguishing between the aggressor and the
vietimi. Thus, under the system of Article 16 you can not have war in the
legal sense at ull.  So jurists have been confronted by the dilemma, that
before Article:16 can be put into operation there must he a legal state of war,
but if Artiele 1G1s 1w operation there can’t be o legal state of war.  There has
been a-large amount of literature about that, but T don’t think the tangle
has been entircly solved., Apparently the conelusion, suggested by the
Manchurian case, the Chaca case, and the FEthiopian case, is that Article 16
goeg info cllect when and only when either party manifests the intention to
create a state of war, bub this intention should be frustrated by application
of the Covenant which does not permit the members to recognize a state of
war in such circumatances,

I merely wish to: criphagize the fact that I think that in any legal
consideration of this problem we must distinguish sarefully hetween war in
the legal sense and war in the material sense. Wat in the legal sense is
something quite apart from the use of armed force. 1t is the name given to
& gituation where the normal rights and daties of states are converted into
the éxtraordinary rights and duties of belligerents ar neutrals. The de-
termination of the cxistence of that intention is a question of evidence.
On the other hand, the existence of war in the material sense s something
to be judged by evidenee not of intentions, but of the activities of military
forces in the field. The two may meet because the scale and objectives of
military operations may give evidence of an intention to create a state of
war and even where the intention is clear, states may be bound by treaties
not to recognize ‘‘a state of war.”

Dr. Kowz., Of course it is impossible in a very shart time to attack
such » vast problem. But I would like to say just a few words, First, in
my opinion there must be a distinction in a procedural eonvention whether
1t creates culy a certain procedure, or whether it makes the act void. For
instance, the Third Hague Convention aof 1907 prescribes for the signatories
of this convention that they make a reasoned declaration of war. If  state,
even a party te this convention, does not declare war, it commits a violation
of the convention. Bul the state of war, nevertheless, remains war in the
senge of international law, producing rights and duties batween the belliger-
cnts, and between belligercnts and neutrals. What the Covenant of the
Leapue creates, is & certain procedure which must.be fellewed. Therefore,
a gtatce which resorts to war in violation of the Covenant, of course, is guilty
of a breach of the Covenant; but, nevertheless, it remaing a war, The Cove-
nant creatcs & distinction betwocn legal and illegal wars, but not between
wars and non-wars.
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Our problem is really, first of all, the distinction between war and non-
war; and within war we have the further distinction beiween declared war
and undeclared war. This problem, of course, exisied long prior to the
World War and the League of Nations. 1t was the problem of the distine-
tion betwoen hostilitics or armed roprisals and wur.  But thie problem be-
came particularly acute; for if a legal treaty, like the Kelloper Pact or the
League of Nations Covenant, uses the word “war,” it must be tuken as a
technieal expression in the sense of international law. International lawyers
are not speaking the layman’s language. Of course, a Iayman could also
say a whale iz a fish. But thai doesu’t prevent the seleniific man from say-
ing it is not. There is.a sharp distinction between war and non-war.

States or forcign offices have at once seized the state of the law in order
ta get around the League of Nations Covenant and in order to get around the
Keliogg Pact, becausc the states were willing only to rendunce war. But
even under the Kellogg Pact a war which was started, be it a declared or
an undeclared war, nevertheless remains war, only it iz an illegal war. It is
o war begun with a breaeh of the treaty. The Kelloge Pact does not outlaw
war. It makes war only under certain conditions viclative of the Kellogg
Pact. This positive law can not be pupplemented by jurists, because the
states have to determine what the violation of international Inw is. And
the states were not prepared in the League of Nations Covenant and Kellogg
Pach eases to outlaw the use of force, heeauee if they were piepared, they
would have done so. [ would like to direct your attention to the fact that
the difference between war in the sense of international law and use of force
is well known te the foreign offices.  May I quote the Second Hague Con-
vention of 1907 which forbids the recourse to force for the collection of debts.
Therefore, the difference is well known, at least sinee 1907, to practical
gtatesmern. And, again in 1932, the great Powers concluded, although
bound ¢nier se by the Kelloge Pact, the No Force Pact at Geneva.,

Now, a second remark I would like to make is that a clear distinetion
must be drawn between general interastionsl law and the particular Inter-
nalional law created by treaties. For instance, T agree perfeetly that in the
Ethiopian case the League of Nations members had & different legal position
thun that of the non-members; for instance, the United States.

And that brings ms to a third peint. T would quote here an article by
Professor Wilsun in the AMERICaK JOURNAL OF INTEUNATIONAL Law, In
which he said, “What would have been the nosition of the United States da-
claring by proclamation of the President that there existed a state of war
between Italy and Ethiopia if two days later the League of Nationa had not
taken the position it took?” But 1 answer that the President declared only
a slate of war “within the weaning of the Benate Joint Resolution.” War
in the sense of the Senate Joint Resolution may not necessarily be war i the
sense of international law.

May I say a word about nentrality? Every internationalJawyer will
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agree with me that the United States cannct be neutral as to Spain at the
present time in the sense of international law, because, if there be a civil
war, neutrality by ourselves necessarily presupposes the reeognition of the
insurgents as belligerents; which we have not done. Therefore, the neutral-
ity which we apply under the Joint Resalution of 1937 or the Neutrality Act
of 1937 is not necessarily the same thing as neutrality in the sense of inter-
national law; it is only neutrality in the sense of the American Nentrality
Act of 1937 which, therefore, as you see, must not necegsarily be the same
thing.

Mr. HeregrtT 3, Lirree.  Mr. Chairman, I want to address myself for
just n moment te the thoughts eipressed by Mr. Wright with reference to
the intention of Ttaly. He did not finish the quotation from the English
judge, wha szid that the condition of & man's mind is a8 much a state of fact
a8 lhe condition of his indigestion. 1t would indeed be just as diffieult for
us:to determine their intention as to determine the condition of the digestion
of & Hitler, 2 Mussolini.or-the Rulers of Japan.

The intention test makes it altogether tao easy for a nation which is
attempting to avoid s treaty obligation to masquerade its real objectives
in its own self-serving statements of purpose. Itistoosubjective. It seems
to me if we are to attempt to work out a satisflactory solution of this problem,
we must adapt,some objective tests, as Professor Hindmarsh has indicated.

I would like to suggest, in the first place, that the deliberations of the
Hague Conference of 1907 should disillusion us somewhat as to the value of
the deelarstion of war, either as a method of warning a country that it is
about to be invaded or &8s a method of making war more humane. You will
remember that ag to the first article of the Convention Relating to Opening of
Hostilities there was a debate as to whether 24 hours would be sufficient for
8 belligerent. During the debate, the pious wish was expressed by a Rus-
sian general that this time limit, though insuflicient, would be a precedent and
that in later days perhaps a greater length of time would be provided, so that
disarmament would be a practical possibility, Not only that, but the 48-
bour notice to neutrals was finally given up without a great deal of debate.

Furthermore, I think we must realize that the attempt at that titne to
require a reasoned declaration of war was not very constructive because a
statement of & reagon in suck a declaration would be merely a self-serving
declaration by a country as to its own intention. I would not be very
valuable from an cbjective point of view.

May I suggest, in conclusion, thaf in recent centuries the courts have
gotten off the tracks laid down by Grotius by failing to look upon war as a
juridical function. They have forgotten the bellum justum. They have
forgotten that at least us originally conceived by Grotius the bellum justum
served a useful function in the stmicture of international law as a coereive
mesgure, sinee the very concept of law is that of eocrcion. Coercion is
present in municipal law and it also has ta be in international law.
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Until suck time as an adequate system of collective security is estab-
lished, it seems tc me. 1o be necessary, although unforiunztely =o, to regard
war 88 lawful in the event it is the only redress of a stale whose rights have
been violated. In this wey war would only be recognized as legal if it per-
formed a jundical function. Actual warfare waged by aggressor nations
would not be legal merely because not declared. If we limit war to such a
function, then as the German legal philosopher Kelsen has pointed vut, we
get away from the notion that all belligerent rights spring, as Mr. Royse said
this aftercoun, from the practices of war and not from the concepts of inter-
national law.

I say, therefore, that the belligerent rights of any state should not spring
from war itsclf but from the right to wage war, whieh is in harmony with the
original rules laid down by Grotius. It is enly a short step from this position
to the eventual doctrine of collective security in an international community.

If we read the decisions of courts, and partieularly the American and
English decisions, we find that there is no longer any reasoned distinetion
between wars which werc. lawfully waged and those unlawfully earried on.
The courts confine themselves to discussions of the question “Does war ex-
ist?” whether declared or undeclared. Unfortunately, the law has become
buried under the fnorass of what Roscoe Pound used to refer to as the
“jurisprudence of eonceptions.” If we can rid ourselves of the unrealistie
fielions which have thus devecloped in the Inw, perhaps we can again limit
war to its proper function until such time as the. nations can agree upon a
substitute.

Chairman REevEs. We must turn now, having due regard to the divi-
sion of time and the rights of the reader of the following paper and those who
care to participate in the discussion, to the second paper of the evening, the
subject of which iz “Responsibility for Damages to Persons and Property
of Aliens in Undeclared War.” This topic will be discussed in the prineipal
paper by Professor Clyde Eagleton, of New York University.

RESPONSIBILITY FOR DAMAGES TO PERSONS AND
PROPERTY OF ALIENS IN UNDECLARED WAR

By Cuype EagLETON
Professor of Tndernational Law, New York University

The subject assipned to me refers. to “undeclared war’”’; but I take it
that those who worded it had in mind something wider than this—specifi-
eally, such a situation as exists in China today. A state of war, whether
declared or undeclared, is one thing; a situation of conflict which is not war is
another thing. The nceessity of distinguishing between these two situations
thus complicated my problem from the heginning, thongh it has praven to be
not so embarrassing as I kad atb first anticipated. We are dealing also with
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the situation of aliens in belligerent territory, and this raises a question as to
the belligereni to which the elaim should propery be addressed.

In the building of international law, nentrals have dene much more to
protect their rights ypon sea than upor land.  In the Preamble to the Hague
Convention V of 1907, the signatories are “desirous of defining the meahing
of the tcrm ‘neutral,’ pending the possibility of settling, in its entirety, the
position of neutral individuals in their relations with the belligerénts”; and
the German delegation at this conference attempted to secure a stutement of
the law concerning the position of neutrals within the territory of war-making
states.! Such s law hes never been made; and we must turn to other princi-
ples of the law of nations for the answer to this question. I found an article
in:the JournaL of this Soeiety, written in 1915 by Mr, E. M. Borchard, in
which he said:

both in internstional and municipal law there hns heen a marked and
growing tendency to relieve individuals and their property from the
Josses inecident.to war, and to ¢ast the burden upon the State,

In the course of the article he establishes the increasing extent to which in-
demnity hag been provided for individuals, either by law or by grace, in buth
municipal and international felds, and he coneludes:

The growing tendency to impose upon belligerenfs and neutrals a strict
compliznce with the rules of war in the interests of private property,
under the penalty of pecuniary liability, and to regard war as a national
disaster, the burdens of which should be distributed equally ever the
whole natlon, should not-be permitted to be interrupted or impaired.?

This sentence from Mr. Borchard may be regarded as the keynote for the
most of this papar. It was stated in broader terms by the Abbé Gregoire
in 1793: “Les peuples doivent en paix se faire le plus de bien et en guerre le
moins de mal possible.” ?

According to Article 22 of the United States instructions to Armiesin the
Field, “The principle has been more and more acknowledged that the un-
armed citizen is to be spared in persor and property as much ay the exigen-
cies of war will permit.” Likewise, the Regulations annexed to the Hague
Convention of 1899 with respeet to the Laws and Customs of War on Land,

L Ses J. L. Kuns, Kricgsrech! und Neulratitdtsrech? (Wien, 1935}, p. 233.

1 9Private Pecuniary Claims Arising out of War,”? E. M. Borchard, AMERICAN JOURNAL
oF INTERNATIONAL Law, Vol. § (1918), p. 306. “Die Unterscheidung zwischen hewafIineter
Macht und Zivilbevalkerung unter der Schutz der letzteren in ihrer Person und in jhrem
Eigerdum im Lapdkrieg, der wichtigate Fortachritt gegenfiber dem Kriegsrecht friiherer
Zeiten, in denen auch die Zivilbevilkerung mit Leib, Leben und Vermiigen dem Feind ver-
fallen wer, getitet, versklavt, fortgeschleppt, misshandelt, ibres Eigentums beraubte werden
durfte, bildet die auch von der nnglo-amerikanischen Kriegsauffissung voll mnerkannte
fundamentale Basis des ganzen Kriegsrechts und ist auch heute das geltende positive
Reeht,”  Kungz, gp. eil., p. 75.

} Quoted in Norman Bentwich, The Law of Private Property in War (Londen, 1907),
p. 12.
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a convention which was ratified by 25 states and adhered 40 by 21 others,
asserts in Artiele 23 g:

It is especially forbidden . . .

To destroy ar seize the enemy’s property, unless such destruction ar

seizure be imperatively demanded by the necessities of war.

Thig arficle was renewed in-the Convention of 1907, and Article 3, added to
that eonvention, said:

A belligerent party which violates the provisions of the said Regulations

shell, if the case demands, be linble to pay compensation. Tt shall be

responsible for all acts cammitted by persons forming part of its armed
forces. )

These prineiples of international law, now well established in practice,
mark a long progress from the days when the property, and even the persor,
of prvate individuals were regarded as legitimate booty of war. It is pow
clearly recognized that the mere existence of war does not give unlimited
right to take or destroy the proper(y of private individuals; such seizure or
destruction must bear a proven relation to the actual needs of fighting!
The belligerent may requisition, but he must pay for what he takes; he may
destroy or damage, but only, aa Dr. Hyde pits it in his usual carefully chosen
words, that property “‘which, unless seized or destroyed, presents an obstacle
to a military operation or jeopardizes the safety of his {roops.’’? Tf the
belligerent does not observe these principles, ke may be held responsible in
internalional law, and may be called upon to mnake reparation.

Ir the application of these rules, T have been nnable to discover a differ-
entiation between the property of slicns and that of nationals, though of
gourse, international law protects the alien whereas the national 18 at the
mercy of his own state; nor have I been able to digcover that any differentia-
tion iy made befween types of hostilities, whether formal war, eivil war or
insurgency, or just plain hostilities or fighting. ‘It is rather immaterial,”
asgerds the Japanese writer, Shinobu, with regard to.the conflict at Shanghai
in 1932, ‘from a practical point of view, whether a given war is a legal one,
orsimply & de facto war. The essential point is that, once hostilities are com-~
menced, the belligerents should adhere morally, if not legally, to the principle
of acting in consistent compliance with the requirements of the rules of war
and not ignore thém on aecount of the war’s being non-legal.” #  The prinei-

1" Das Privaletgentum ist im Landlrieg prinzipiell unverletziich; aber diese prinzipiella
Unverletzlichkeit, ist keineswegs eine abvolufe, Eingriffe sind erlnubt, sowbol aus Gritnden
militariseher Notwendighesr, wic aul Grund besondérer, dem Kriegfuhrenden valkerrechtlich
sustehender Ermichtigungen; endlich koinmen noch Eingriffe in das Privateigentum als
Hepreasalie in Betvacht.”  Kuns, op. ci., p. 76.

1 C. C. Hyde, International Law, Chiefly as Interpreted-znd’ Applied by the United
States {Boston, 1922}, 1T, p. 308.

1 J. Bhinobw, International Law in the Shanghai Conflict (Maruzen, Tokyo, 1933), p. 58;
seo ulso p. 200.  “The measure of private rights in war and the extent to which they are
subject to belligerent righta depend on. the existence of a state of war, and not on a declara«
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ple upon which such elaims are based is raspeet for the individual] whether
he be a national or not, or whether it be war ornot, It would be impossible,
within my time limits, to classify the ruley and cases, it [ offcr a few il-
lustrations.

In the case of Putnegai's Heirs, under the Convention with Mexico of
July 4, 1868, Commissioner Wadsworth said:

It is the seizure of private property for the public use, and its loss or
destruction while s0 employed, whether by the enemy or by the gov-
ernment, that entitles the awner to payment.!

During our own Civil War, General MeCléllan occupied the house of a
British subjeet, Joahn Turner, as a hospilal, and burned the house in the
face of the approaching enemy; damages were allowed to Turner? The
Spanish Treaty Claims Commission allowed compensation where property
was used or consumed by the Spanish forces for their benefit, “the theory
being that whercver it appeared that the Spanish army had beer: advan-
taged by the use-or consumption of private property, the property should
be paid for.” #  The German-Ameriean Mixed Claims Commission awarded
damages to Mrs, Mathilde Baker, an Ameriean national, for the destruction
by shellfire of her property in France, after it had been oseupied by German
soldicrs.! And on May 20, 1919, during the invagion of Hungarian Bol-
shevists into Czechoslovakia, the property of Michael' Szarnovsky, ap-
parently an American citizeni, was requisitioned by the Czechoslovak Army.

tion of war or & recognition of belligerency, ‘The indicin of a state of war may be said to
e an armed contest hetween two states or parts of the same state conducted by regularly
organized military bodies and having an avowed political object in view.”” Dorehard, The
I¥plomatic Pratection of Citizena Ahroad (New York, 1825), n. 100.

" 1], B. Moore, Internaticnal Arbitrations {Washington, 1898), IV, p. 3720. Many
other Buch cases, nvolving or not involving responsibilify, are to be found in this volume.
The American Chilean Claims Commission under the Treaty of August 7, 15892, 1aid down
the following principles in Shrigley’s Case: * (a) Neutral property taken for the use or service
of armics by oflicers or functionarics therennto suthorized gives v right to the owaér of Lhe
property to demand compensution from the government exercising such authority. (k)
Meutral properly destroyed or teken by soldiexs of & belligerent with-authorization, or in
presence of their officers or commanders, gives & right to compensation, whencver the fact
can be proved that said officérs or commanders had the means of preventing the outrage
and did not make the necessary efforts to prevend it. (@) Acts of simple marsuding or
pillage practised by ecldiers absent from thsir regiments and from the close vigilance of their
comInanders do not affect the responsitulily of governwenis.  Such acts are considersd as
common crimes, subject only to ordinary penalties,” Ibid., p. 3712,

3 I¥id., pp. 3684-3685; ses also M. Whiteman, Damnges in International Law (Wash-
ington, Department of Siate Publieation No, 961, 1937), IL, p- 1431,

* Whiteman, op. ¢it., II, p. 1431. -Bee, on this topic, Borehard, op. eit., p. 104,

1 Mixed Claims Commission, United:States and Germany, Administrative Iecisions
and Opinions of a Géneral Nature (Washington, 1925), p. 685; quoted in Whiteman, op. est.,
p- 1423. .
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Czeclinslovakia paid him for acfual loss, refusing his demand for expeeted
gain.t

These are all cases in which a neitral was awarded damages for losses
suffered within the belligerent area; and they occurred in various types of
hostilities—revolution and eivil war, formal war, and invasion not regarded
as war. They, and many other such eases, rest upon ihe prineiple above
affirmed: that where a belligerent derives advantage from the taking or using
or destroying of private property, this properly must be paid for, This
prineiple covers requisitions, of course; it ineludes also the taking or using of
property in advance of actual fighting, to be used for shelter or other sich
purpese; and such property, it has been held by varieus tribunals {though
not by all} must be paid for, even though destroyed by the shells of the
enemy, since it was the use of the property for shelter which caused firing
to be directed against it.? The precedents are not clear as to the oecupation
of property during actusl fighting, with resultant demage; but it is not un-
reasonable {0 maintain, if reparation is based upnn the advantage to the
belligerent and the loss to the individual, that reparation should be made by
the belligerent for the seizure and use of property with consequent damage,
even in the path of actual fighting, since its use has still been to the advan-
tage of the belligerent and to the loss of the individual. The steady growth
of the rule protecting private propeity and the eorresponding growth of the
responsibility of the belligerent afford ground for hoping that tribunals will
now award damages wherever a belligerent, either for offense or defense,
injures nentral property through its use for his own advantage in his conduct
of lighting.

We have heen talking of requisition, seizure, or nse of private property,

1 Whiteman, op. if., p. 918, The Congress of the United Stsiss, in 1937, authorized
payment {Pub. No. 74, 75th Cong., 1ot 3893.) of the claims of certain citizens of Nicaragus
arising ont of the militury occupation of Nicaragua by United States forves in 1921 and Iater,

3 “With regard to the first claim, the ympire iz of opinion that the farm was oceupied
by Spain for military use without the owner’s eonsent, cxpress or tmplied; that it was situ-
ated in a district permanently cocupied by the Spanish forces; that it is usual in such cases
to give compensation. . . . Wilson's Cage, Monre, Arbitralions, IV, p. 3675.

“General Jnuregin was doubtless justified in self-+lefonse in taking refugs in Bowen's
houee; but it was certainly his doing so which brought Catvajal’s attack upon the House
during which the elaimant was wounded. The umpire therefore considers that he is entitled
to corapensation on hath these accounts’” [damage to house, and persotial wounds]. Bow-
et's Caoe, shad,, p. 3721

“General Corona had undoubtedly a right to appropriate Elliott’s property, if necessary
for the defenae of the eountry against the French invuders, ur to devastate it, if the war re-
quired it. The demands of war are even more absolute than those to save one's life, end,
nothing appearing to the contrary, he was abliged to do it.  DBub in all such éases it is ex-
pected that the government will repay for the injuries déne as much 25 may be in its power,

-80 thel clnimant seems to ko fairly entitled to compensation. . . .”" Elliot{'s Case, thd.,
p-3720. Bee also Willott’s Case, ihid., p. 3743; and the caee of Mrs, Mathilde Baker, above
eited (note 4, p. 258; supra).
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and in these cases reparation must usuzlly be made.  The “imperious necos-
sities of war' govern other situations. Just what this phrase means is most
uncertain, though it seems to be true that responsibility may nowadays be
asgsessed for actions which were formerly regarded as imperative., The
Veutcsuelun Claims Commission of 1903

acceptied the view that s government is not liable for demages suffered
by neutrals owing to the imperious necessity of military operations
within the radius of gperations of war or as a consequence-of battle,
incidentally caused by the mesns of destruciion employed in the war
which are not disappraved by the law of nations.'

Damage done by shelllire, when not wanton or misdireeted negligently,
brings no liability; * but for other types of injury, even within the area of
actual eombat, claims have often been allowed, though sometimes disal-
lowed.? Damages have been awarded whers property was injured—such
ag growing erops, buildings, forests, ot cetera~—neediessly or purposely; or
where insufficient diligence was displayed in protecting such property. The
Spanish Treaty Claims Commission, in the case of the Central Teresa Sugar
Co., allowed damages “causzed by the neglect and failure of the Bpanish
authorities in the island of Cuba to afford due protection to claimant’s
property, accompanied by discrimination practiced against it as an American
citigen.” ¥ During the Revolution of 1911-12 in China, Imperial troops
set fire to the city of Hankow in order to dislodge rebel forces; compensation
waa paid for the consequent losses to the China, and Java Fxport Co., a New
Jersey corporation.!  Again, the Nutionalist Government of China in 1927
paid for the losses occasioned to Americans in Nanking, saying:

In accordance with the well accepted prineiples of International Law,
the Nationalist Government undertake to make eompensation in full for

L Whiteman, op. cf., p. 1284; pee also p. 1421; Borchard, op. &#., p. 103.

* "The United States cannot be regponsible for any injury caused by the shells thrown
in the attacks upon Vickshurg.” Cleworth’e Case, Moore, Arb., 1V, p. 3675.

* Awards were made in the caze of Barrington {crops, fences, etc.), Moore, Arb.,
1V, p. 3674; Chourreau (cotbon destroyed), <bid., p. 3705; Bertrund, tléd.; Labrot {{orest
cuf down to give range for guns), {d., p. 3708; Hollenbeck (hotel hurned for defense pur-
poees}, ibid., p. 3716,

Responsibility wes denied in Sbatinck’s Case (erops), Mnore, Arb., IV, p. 3868; in
Wilson's Case (see note 2, p. 260, supra), in so far as destruction was due to military opera-
tions; for the burning of Columbia by General Sherman, tbid., p. 3676; in Sterling’a Cose
(erops and other property), ibid., p. 3688; in Rigg"s Case, ibid,, p. 3668; and in the case of
Blumenkron, p. 3669; see also Whiteman, op, cit., LI, p. 1481 o seq.

% Neufral's property in a belligerent territory shares the fate of war the same as that of
subjeots or citizens. If injured or destroyed in battle or siege, in the absence of circum-
gtaneea svineing wantonmess or culpable neglest on the part of the governmont whose
jurisdiction it is, the public law furnished the owner no redress against such government,
Custel's Cnse, Moore, Arbitrations, IV, p. 3710.

“The destruction of private property in war where no military end is served ia illegiti-
mate.”! DBorchard, op. cit,, p. 261.

{ Whitemsn, op. ¢it., II, p. 1428, & Iid., p. 944,
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2l personal injuries and material damages done to the American Con-
sulate and its officials and to American residents and their property in
Nanking!

In the past, plundering and damages caused by irresponsible soldiers
and marsuders have ‘been excused; 2 it is beliaved that tribunals of today
would not hold that there iz no Lability in such eases. The United States
Rules for Land Warfare of 1914 (§ 334) forbid devastation: “As an end in
itself, as a separate measure of war, devastation is not sanctioned by the
law of 'war. There must be some rensonabiy close connection between the
destruction of property and the overcoming of the enemy’s army.” ?

Fillage is formally prehibited by Article 47 of Hague Convention IV
of 1907; and it is not to be believed that pillage and rapine would be excused
in the case of soldiers not accompanied by officers, by an international tribu-
nal of today. This view was strongly and eloguently put by Halleck,
writing as faf back as 1861:

We do not, at the present day, often hear, when a town is earried by
gesault, thut the garrisen is put to the sword in cold bleod, on the plea
that they have noright to quarter. Bueh things are no longer approved
or countenanced by civilized nations. But we sometimes hear of a
eaptured town being sacked, and the houses of the inhabitants being
_plundered, on the plea that it was impossible for the general to restrain
his soldiery in the confusion and excitement of storming the place; and
under that softer name of plunder it has sometimes been attempted to
veil ‘all crimes which man, in his worst excesses, can commit; horrors so
atrocious that their very atrocity preserves themn (rom our full execra-
tion, because it makes it impossible to describe ther.' It is true that
soldiers sometimes commit excesscs which their ificers carmot prevent;
but, in general, & commanding officer is responsible for the acts of those
under bis grders, Ugpless he can control his soldiers, he is unfit to
command them.*

tPress Relense, American Consulate CGeneral, Shanghai, April 3, 1928, See alro
Whitemnn, op. cil., pp. R62-963.

1 "The ympire i3 of opinion that when ia time of war and in the enemy’s country
slroggling solliers upd marsvders go about robbing and desireying property 6 eanuot
be conzidered that it is an injury done by authorities of the coufitry whose troops are invad-
ing an ewemy’s couniry.” DBuentello’s Case, Moore, Arh., IV, p. 3670 (Convention of
1868 with Mexico); see also hid,, the cases of Dresch (p. 3669}, Antrey {p. .3672), Giles
{p- 83701), and Bhrigley {(guoted in note 1, p. 259, sugra), See Borchard, op. ¢il., § 103,

Contra: *“It has been alleged that in the above mentioned instance the sacking was done
by released prisoners, and by a mob belonging to the population of the Lown; but; if that
were B0, it was the milibary foree commanded by officers who put it in the power of conwicta
and ineited the mo% to agsist them in their wets of violencs und plunder.”  Jeannotat’s Case,
Mpuore, Ath., IV, p. 3674 (Convention of 1888 with Mexico). Bee also the cases of
Brooks [p. 5072), aud DuBois {5, 3712).

? See Hyde, II, p. 303; Hall (8th ed., Oxiord, 1924), §185; Kunz, op. cit., p. 83: “Unked-
ingt verboten ist die Plinderung Stidte oder Ansiedlungen durfen, selbst wenn sie in Sturm
gennmmen werden, nicht der Pliinderung preisgeben werden, cin sehr bedeutender Fort-
echritt gegen die Kriegspraxia fritherer Zeiten®; J. W. Garner, Internationsl Law and the
World War (London, 1920), I, § 209; Borehard, op. ¢il., p. 248,

* Quoted in Moaore, Digest, VI, pp.-918-919.



BEVENTH SBERTON 263.

Accordingly, the shocking excesses of the Japanese army during the recent
occupation of Nanking cannot ha excused on the ground that they were acts
of irresponsible soldiers; and-it is to the credit of the Japanese Government
that it haa aceepted responsibility for their erimes. A Japanese note of
February 12 says: *‘As regards compensation for logs and damage, it i3 the
intention of the Government to let such matiers be setiled as far as possible
on the spot, and for this purpose they have heen maintaining intimate con-
tact with the American authorities there.”! Ag T sajd earlier, the same
rules of responeibility as for formal war seem to be accepted for civil or for
“yndeclared” war.

The law regarding aérial bombardment is somewhat uncertain today:
the rules proposed by the Commission of Jurists upon the Revision of the
Rules of Warfare which met-at The Hague in 1922-23 perheps reflect the
greatest amount of autheority. Their Report was signed by representatives
of the United States, Great Britain, France, Italy, Japan, and The Nether-
lands. Article 22 of this Report reads:

Agrial bombardient for the purpose of terrorizing the civilian popula-
tion, of destroying or damaging privete property, not of a military
charsacter, or of injuring non-combatanta, is prohihited.?

In the cornment accompanying this artiele, the authors say: *“The conscience
of mankind revelts againsi this form of malking war in places outside the
actual théater of military operations, and the feeling is universal that limita~
tions must be imposed. . . . No difficulty was found in reaching an agree-
ment that there ara certain purposes for which a&rial bombardment is
inadmissible.” At this meeting, the Japanese delegate advocated “a geperal
prohibition of sérial bombardment -of towns and villages outside of the
immediate arca of military cperations, whatever the nature of the-object
to be attacked.”

There can be little doubt of the respongibility of Japan for the bumbing
of the British Ambassador, and for the sinking of the Panay; and it is again
to the eredit of Japan that she Lins secepted responsibility and, in the case.
of the Ponay, has paid over two millions of dollars in compensation of the
injurics there inflicted*  All the more would the bombardment of historie
monuments, hospitals, missions, and schools be prohibited. The difficulty

1 Depnrtmect of State, Press Relasse, Feb. 10, 1938,

1 AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 32 (1038), Supp., p. 23. Sec also
Art. 25 of Hague Convention IV of 1907; P, W. Williama, “Legitimate Targets in Agrial
Bombardment,” Asmiiacan FournaL o INTpunaTioNan Law, Vol, 23 (1920), pp. 570-581;
Spaight, Air Power and War Righta (2nd ed., London, 1933), pp. 18, 48, 238,

Shinobn says that these rules, like the unratificd Declsration of London, “though no
more than a book-law, should equally be taken as gtandard principles in regulating war in
the air for the present and future.” Op. cit., p. 170.

* New York Times, April 19, 1638. According to Shinobu, Jupan apologized and no~
cepted responsibility for the accidental bombing of the Chinese Yung-An mill, cutside the
field of conflict a1 Bhanghai, in 1932,  Op. rit., pp. 126129,
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in these cases, of course, lies in establishing that the buildings upon which
bombs were dropped were not. being used for military purposes, or close ta
military objectives. Where it can be shown that aérial hombardment has
damaged neutral property in violation of the above rules, it is believed that'
reparation should be made, Certainly recent examples of such hombard-
ment, as for examble at Barcelone, bave stimulated the “conscience of man-
kind" in support of tribunals which may award such reparation.

I have said that the above rules apply to the property of neutrals in
belligerent territory, and that they are applied for every type of hostilities,
whether war, declared or undeclared, or civil war or insurgeney. The prin-
ciple involved is that of the protection of private properiy; and the wording
of the Hague Convention, above quoted, makes it reasonable to say that the
burden of proof is upon the belligerent ta show that his seizure or destrue-
tion of private property was imperiously demanded by the necessities of war.
This prineiple of responsibility of a state for injury to private property is
reinforced, we may note in passing, from another direction. States nowa-
days frequently make provision fer the reimbursement of their own cilizgens
for losses incurred as a result of war operations, on the ground of communal
regponsibility or national solidarity., This payment may be made from the
national treasury, or from indemnity collected from a defeated enemy; in
either case it is clearly a voluntary act, not obligated by international law.
But the guestion then arises: IF » state voluntarily repairs the injuries of its
owh citizens, must it hot do the same for neutrals in its territory? This
was the chief contention made by the Swiss Covernment in its interesting
fight to securs indemnification for the losses suffered by its citizens in various
belligerent nations during the World War.? While the Swiss have thus far
not been sucecss(ul enougl with their effort Lo establish a valuable precedent,
& strong argument has been puf forth to show that neutrals are entitied to
share in the reparation volunfarily made by u stale to its own eitizens. In
any case, that states shonld thus make good to their own citizens, and some-
times to neutrals.alsp, i3 further recognition of the. principle, steadily
strengthened throughout the centuries, that private property must be
protected against the hazards of war,

' ‘We eome now to the gquestion: Who is to be held responsible? A Japa-
nese spokesman, toward the beginning of the present confliet in China,
intimated that under present rules of internationsl law, China must be
responsible far all injuries suffered in her territory, no matter by whom
committed. In behalf of this pesition, Japan can cite some precedents fram

L A, de La Pradelle, Causes Céltbres du Droil des Gens.  Les Suinses o les Darmunages de
Guerre (Patis, 1931).

A state st accord to {oreiguers to whom damage bzs been caused by persons
tuking part in an insurrection or riot or hy moh violenee the saine indemnities as it accords
to its own nationals in sitifar circumstances.” Basis of Discussion No. 22(b), Leagus of
Nutions, Conference for the Codification of International Law, Bases of Discussion, III (1928,
¥.3).
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the past—precedents which T believe are now overruled. When the United
States, in:1854, bombarded Greyvtown in an effort to reduce the lawlessness
in that place, the French Government advansed claims for the destruetion
of the property of French subjects aa a redult of the bombardment. To this
claim Seeretary of State Marey replied:

IF there were persons in Greytown when it waz hombarded who did not
belong to the political organization there catablished, and who suffered
in consequence of that bombardment, they can only resort for indem-
nity, if entitled to it, to that commum‘oy It was to that community
they committed their persong and property, and by receiving them
within its jurisdietion it assumed ths obligation of protecting them.
Nothing can be more clearly established than the prineipie that a for-
eigner domiciled, in & country care anly look to that country for the pro-
tection he is cnfitled to receive while in its territory, and that if he
sustains injury for the want of that protection, the country of his domieil
must indemnify him.!

Secretary Marcy was able to cite a number of previous precederts for this
position; 2 it was acecpted by Lord Palmerston and used by bim to defend
Iingland; and there are other precedents, such as that of the Brig General
Armstrong.

This argument results from the theory of territorial sotvereignty: be-
cause of its exclusive control within its own territory, a state is usually held
respongible for injuries committed within that territory. DBut, as 1 have
said ir an carlier work, responsibility depends upon conlbrol; “ib is necessary
to consider the possibility of the interjection of an outside power, limiting in
some respeets the internal frecdom of action which a state may posscss.” ?

1 Mr. Marcy, Secretary of State, to Count Sartiges, French Minister, Feb. 25, 1857,
Moore, D¥igest, VI, p. 928. Lord Palmerstonin 1867 aceepted this stafement, and wsed it to
excuse the British Government from responsibility for injuries cccasioned at Sebastopol:
“Those who go and seitle in & foreign eountry must abide Lhe chances which belall that
country; and if they have any claim, it must be upon the government of the eountry in
which they reside; but they certainly can have no claim whatever upon the government
which thinks right ta commit acta of hostility ageinst thut state.” Thid., p. 939,

In the case of the Brig General Armatrong, the United States addressed to Portugal a
claim based upon the [aillure of Portugal to restrain o British attack wpon an American
vessel within the territarial watcrs of Portugnl at Fayal, though it was clearly impossible for
the Portuguese at that point to have prevented the superior British naval strength from the
aftack. Moore, International Arbitrations, IT, p. 1071.

' The King of the Two Sicilies made compensation to citizens of the United States
for the wrongful acts of Murat, Mocre, Digest, I, p. 248; the Belgian Government was
called uipon by the Unifed Sfates to pay damages for injuries resulting from the Dutch
bombardment of Antwerp in 1830, iid., VI, pp. 942-948,; Great Britain demanded indemnity
from Tuscany for damages to » Brikish cifizen occasioned by Austrin in 1852, sbid,, VI, p.
929, Other eases cited by Marcy were the British bombardment of Canton, and the British
bombardment of Copenhagen in 1807, See aleo Moore, Digeet, T, po 249 el seg.

1. Eagletod, The Responsibility of States in International Law (Mew York, 1928),
p. 27; also at p. 28; “Where capacity to execute does not attach, responsibility should not
beimposed.” See Q). Wright, ** Responsibility for Losses at Shanghai,"” AMERrICAN JOURNAL
oF INTERNATIONAL Law, Vol, 26 (1932}, pp. 586-590.
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This position is supported by various authorities. The Institut de Drost In-
lernalional, at its 1927 meeting, proposed the.rule (Article 7) that a stateis
not regponsible in case of riot, insurrection, or ¢ivil war, if it has used normal
due diligence and has given to aliens the same protection as to nationals!
The Preparatory Committee for the Conference for the Codification of
International Law, which met at The Hague in 1930, made a similar pro-
posal? And finslly, I quote Article 14 of the draft code on Responsibility
of States prepared by the Harvard Research in International Law;

A Btate is responsible if an injury to an alica results from an act, com-
mitted within its territory, which is attributable to another State, only
if it has failed to use due diligence to prevent such injury?

Theory thus denies the claim that the territorial state must alwayz be
responsible for whatever happens within its territory;-and, in spite of the
precadents above gquoted, numeroits cases support theory. As far back as
the Commission on the French Indemnity of 1831, France wus held liable
for the seizure of Ameriean vessels in Holland; ! and: the United States-
Peru Commission of 1841 dismissed a claim against Peru on the ground that
"the injuries complained of were commitfed by the Spanish authoritics in
Callao.” * The United States and Great Britain were held to be liable for
damages to Germsang as a result of their interventior in Bamoa in 18998
For damages done to & British subject, Philip Walker, during the American
attack upon Vera Cruzin 1914, the United States was willing to make repara-
tion, though with the ususal stateinent that it was an sct of grace.”  Grest
Britain and France reimbursed an American college in Turkey for its occu-
pation during the World War; they also paid for the destruetion in Rumanis
of property of the Btandard OQil Company.¢ In 19 cases of damage done to
American property as a result of direct military action by Japancse troops
in Shanghai in 1032, the Japanese Government paid damages, though with

VAnnuaire de Ffastitut de Droit Iternational. Session de Lousenne (Bruxelles,
1027}, p. 332, .

? League of Nations, Conference for the Codification of International Law, Bases of
Discussion, ITT, Responsibility of States for Damage Cansed in their Terrilory to the Person
or Praperty of Foreigners (1929.V.3), Nos, 21 and 22, )

2 AMEHICAN JOURNAL OF INTERNATIONAL Law, Vol, 23 (1020}, 8pl. Supp., p. 186. The
Comment upon this Article says: “Where the forces of another state temperarily displace
the local government, against that government's will, the principal condition of responsi-
bility ig retnoved. It has temporarily and pro fento no power io its awn territory. It is,
therefors, proper to rolicve it of respensibiliby in such roses when the acte causing injury to
aliens are attributable to the state intervening, and not to the government which has been
displaced. The sume rule would upply where bombardmentis or interventions by other
states are the direct cause of injury. The bembarding or intervening state should then
bave responsibility, aseording Lo genecsl principlos, 05 o rosult, of injuries unlawiully inflicted
upon aliens,”

4 Moote, Achitrations, V, p. 4478, 5 JEid., p. 4603,

* Malley, Treaties, Conventions, ete., IT (1910}, pp. 15911595,

? Whiteman, ep. &it., IT, p. 964 8 [Eid., pp. 1384, 1430-1431.
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the same statement which the Tinited States usually makes, that it was ex
gratie.! During.the present confliet in China, the Japanese Government
has expressed willingness Lo pay,-and has paid damuges eaused by its own
action in the ease of the bombing of the U.8.8. Panay; and a newspaper
dispaieh dated April 11, from Tokye, states that the Japancse Government
on that day paid to the Seventh Day Adventizst Mission in South China
the sum of $2,265 for injurics eaused by bombing in Scptember? In view
of such cases, it does not seem possible today to maintain that an inter-
vening state, whether formally at war or net, can eseape responsibility for
acts injurious to aliens, done within the territory of another state. And,
aside fram this theoretical approach, tribunals have consistently in practica
fevied damages against that belligerent state which caused the injury; this,
it would seem, {urnishes the decisive answer.?

T now suggest that the field of responsibility has been much widened in
such enser by recent treaties and by the development of customary interna-
tional law. In earlier days, it was quite legitimate for a state to intervene
by force in another state, whether in formal war or not; today, sach a use
ol foree by one state against another may, under certain treaties and con-
ditions, be regarded as illegal. Thus, in the first place, a state which goes to
war without a preliminary declaration of war hag illegally resorted to war,
or else iz not engaged in war at all. Shinobu says:

A State which opened hostilities otherwise than in compliance with the
Hague Convention can not escape the eharge of having committed an
international delinquency, but it may at the same time carry on the
kostilities thus epened, and a state of war will ensue, accormpanied by
the eoming inlc force of the rights and duties of be].ligerems tnler se
and between belligerents and neutrals, just as in hostilities daly com-
meneed on notifieation.t

But if a state has committed an international delinquency by resorting to

1 Infermation furnished by the Department of State.

In certain insurance cases {Dong Tai Yuen Provision Store ». United Trading Corpora-
tion, agents for the Thuriegia Insutance Co. of Germany; Shanghai Hwa Hsing Fire and
Marine Tosuranee Co.}, the Chinese judge held that, fire insursnce companies were not liable
on the ground that the damage waa due to “foreigh invasion.” China Vear Book, 1933,
p-714, # New York Times, April 12, 1938,

3 Article 3 of Bague Conveniion IV, above quoted, of course holds a belligerent re-
sponsible for violation of the law of war.

Shinobu ascepts the: principle “that uniawiul injury o the kives or proporty of cnetay
civilians or of foreigners, by whatever means accomplished, will necessarily invelve respon-
sibility therefor.” Op. i, p. 200,

Bir John 8imon, in a note of February, 1932, asserted that the British Government
“rnust, in this unfortunate cenflict between China and Japan, held each side responsible
for any loss to British life and property that may be caused by their respective armed forees.”
Quoted by Q. Wright, “Responsibility for Lossesin Shanghai,' loc. ¢il.,, p. 586. Mr. Wright
suggests 88 & hetfor prineiple responsibility of the territorial state if there s lack of dus
diligence; otherdrize, respyneibility for the aggressor state.

t Shinobu, op. ¢il.,, p. 34,
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war without declaration, responsibility f6llows for all injurics resulting from
this illegal act; nor ean it claim the rights and duties of a belligerent. If
it i3 not legelly at war, then it has neither rights nor duties under the law of
war; ite respousibility is not for violations of rules for the conduet of war,
but for all'injuries occasioned by itg hostile action, since its [iability is based
upon the original illegality of resorting to war without deelaration.

Apain, a state bound by the Clovenant of the League of Nationg, or by
the Pact of Paris, or by other instruments calling for peaceful settlement of
disputes, tay possibly commit an illegal sct merely through invasion or
use of force within the territery of another state; and if it thus commits an
illegal act, responsibility follows, as a general prineiple of law.  If Japan has
violated the Nine Power Treaty, she is responsible not merely to China, bat
also to the other signatories of that tresty.! In Article 15 of the Protocol
for the Pacific Settlement of International Disputes, signed at Geneva in
1924, it was agreed that

the whole cost of any military, naval or air operations undertaken for
the repression of an aggression under the terma of the Protoeol, and
reparation for all losses suffered by individuals, whether civilians or
eombatants, and for all materinl damage eaused by the operations of
both sides, shall be borne by the aggressar State up to the extreme of its
capacity. :

The sime prineciple is stated in Article 6 of the so-celled Budapest Articles
of Interpretation, prepared by the International Law Association, concern-
ing the legal consequences of a breach of the Pact of Paris, which says: “‘A
violatirg State 1= liahle to pay compensation for all damage caused by &
violation of thke Pact to any signatory State or its pationals.”' TIndirectly
and negatively, the same idea 15 supported by the Hoover-Stimson dectrine,
which refuses to recognize changes in a legal situation prodiiced by the use
of foree contrary to a treaty.  Whether an international court would today
hold that the use of force against another state in violation of a treaty con-
stitutes In itself an illegal act calling for responsibility and reparation, I do
not know; T am myself sure that it would have ample justification for such
a decision, and I am sure that public opinion throughout the world would
suppoth sueh a judgment.?
The principle af which I speak, though no effort has been made to state

it as faw until our own day, finds latent support in earlier cases. Even in

18ee . G. Fenwick, “The Nine Power Treaty and the Present Crisis in Chins,”
AMBRICGAN JOUHNAL 0OF INTERTATIONAL Tiw, Vol. 31 (1937), pp. 671-674; A. de L Pradelle,
op. ¢il., pp. 325-329.

* Professor Wright, speaking of the situation at Shanghai in 1932, says: “For detar-
mining responsibility for most of the damage, it would be necessary to decide first whether
either the Chinese or Japanese forces initiated military action in violation of existing treaties
or international [aw. If the Japanese activities were not justified under the circumstances,
then Japan would be liable for all of the dumages, whether sustained by Chinese natiopals
or by nationals of third states.” Lee. ff., p. 58%.
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the Greytown case, cited as evidence of lack of responsibility, the United
States took the: position that its attack upon Greytown was beyond discus-
ston justified; and the Court of Claims, in a case arising out of it,-=aid:
“The claimant’s case iust necessarily rest upon the agsumption that the
bombardment and destruetion-of Greytown wag.illegal and not justified by
the law of nations.””* In the Samoan case above cited, the decision of the
King, of Sweden as arbitrator, holding the United States and Great Britain
respongible, was based upon their “unwarranted” acts.? Article 231 of
the Treaty of Versailies may be regarded not merely as a vindictive act: it
imposed upon Giermany responsibility *‘for causing all the loss and damage
to which the Allied and Associated Governments and their nalionals have
been subjected 23 a consequence of the war imposed upon them by the ag-
gression of Germany and her allies.” If this was a statement of a principle
not at that time recorded in law, it was a principle which has gained ground
rapidly since, and is now entitled to recogrition and.enforcement by inter-
national tribunals.

All through the centuries in which war has reigned supreme, with ne
law to restrict its employment, there has been a moral condemnation of the
state which wages an unjust war. Today, to scme extent, we are declaring
such use of force te be illegul; and insofar as it is illegal, responsibility fol-
lows for the damages cecasioned by its use. It will doubtless require some
time 2nd many precedents to work out rules for the application of the prin-
ciple; but the principle i3 recognized, and can be applied by international
tribunals. The state which resorts to illegal war must henceforth face a
heavy responsibility for damages which it oceasions, whether to neutrals or
to the victims of its attack.

Chairman Rerves. The discussion of this interesting paper will be
led by Frederick 8. Dunn, Profcssor of International Helations, Yale Uni-
versity.

Professor Freprrick 3. Dunw. T take it the real question .that the
Program Committee had in mind in connection with Mr. Eagleton’s paper
was this; Where an glien sustains an injury as a result of hostile operations,
is the legal responsibility of the country causing the damage in any way af-
fected by the fact that hostilities were commeneed without a decluration of
war? 1 assume that the interest is in the effect of a declaration of war or of
no declaration of war rather than in the general subject of responsibility for
war damage. On this guestion it seems to me Professor Eagleton played
safe. He answered it both ways. In the begianing he took one position, but
ab the end of his paper he took quite a contrary position.

In the beginning Professor Eagleton said: “Nor bave I been able to dis-
cover that any differentiation (in responsibility for injuries) is made between

1 Perrine. U. 8., 4 Ct. Cls. 543, at. 547. 'The conelusion is, epparently, that the elaimant

would have had a just claim if the attack on Greytown had been illegal.
1 Malloy, Treaties, Coniventions, ete., I, pp, 1592, 1585.
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types of hostilitiés, whether formsal war, civil war or insurgency, or just
plain hostilities or fighting.” He supported that by refcrence to some state-
ments, among others, of Prafessor Borehard, which made it clear that he was
referring to the question of declaration of war, Later on in his paper he
secmed to argue that o state which goes te war without a prefminary dec-
laration of war has illepally resorted to war and its responsibility for
damages to aliens is much greater. e says: “But if a state has committed
an international delinquency by resorting to war without declaration, re-
gponsibility follows for all injuries resulting-from this illegal act; nor ean it
claim the righfs and duties of a belligerent,”

To answer the real question it seerns to me one must first ask: Is there
pny differcnce in cxtent of responsibility of a stete for damages to aliens in
war and in peace? If there iz no difference, the question suggested by the
Program Committee i3 of no importance, 1t seems to me that, in spite of
Professor Eagleton’s somewhat optimistic account of the present state of the
law as to the protection of aliena during hostilities, there iz sfill a large dif-
ferenee in the legal responsibility of a stale in peace and in war. Where a
state is admittedly at war, it is released from responsibility for damage to
eliens sustained during actual military operations; for example, in battle,
during 2 bombardment or an attack upon a fown, and, in general, for all
ncts regarded as of imperious necessity in the conduct of war., I do not un-
derstand that Professor Eagleton denies that statement. In a state of war
it is likewise not required to compensate aliens for losses resulting from inter-
ference with certain types of sea-borne commerce. These are valuable
privileges which sre conreded by law to belligerents. Doubtless they are
conceded by law because of the conviction that belligerents would take them
anyway. But, at any rate, this is a privilege granted to belligerents.

The next question is: How does this belligerent status come info exist-
ence! Herctofore that question hag becn comparatively casy to answer be-
cause we thought we knew when states were at war; and when they were at
wur they hed belligerent rights. It was customary to say that thesc bellig-
erent rights depended upon an externel objective state of facts, commonly
symbolized by the word “war.”” If this state of facts existed, then belligerent
rights existed. It made no difference whether the parties bringing this
about were justified in doing so or whether the state of facts was preeeded by
a declaration of war.  But in recent years it has become incressingly difficult
to recognize this state of facts.

Professor Hindmarsh has brought out very clearly the problems in-
volved in establishing this state of war. Clearly it does nat depend upon
actual fighting or upon & breaking off of diplomatic relations, or any other
simpls test.

Professor Eagleton did not address himsell to the problem except to
state in his opening paragraph that a state of war, whether declared or un-
declared, is one thing, and’ a state of conflict, which is not war, is another.
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After suggesting that interesting idea he dropped it and went to something
elsa.

Professor Wright has brought out the fact that it is practically impossi-
ble to devise an objcetive test for deciding when s state has this belligerent
status which gives it these privileges that I have mentioned, and when it has
not, There has also been some eriticism of the idea that-this can be deter-
mined by the subjective intention of the state that is conducting hostilities.

Definition is & matter of convenience. It depeads upon the purposc
you have in mind. I think myself that it is idle {o try to lormulate an ob-
jective definition of war that will kold goed for all purposes.  For the specific
purpose of deciding when a state that intends to seek its chjectives by some
resort to hostilities is entitled to relieve itself from responsibility for injuries
to aliens within the zone of hostilities, it seems to me that we eould clearly
rely upon the state's own cxpréssed intentions, We can leave it to the state
to deeide when it i3 going to assert these belligerent rights.

I see no reason why we should feel unhappy, from this particular stand-
point, over Japan’s failure to assert a betligerent atatus in the present Chinege
situation. It seems to me thut if she did assert a belligerent status, the
United States would have very little basis for making the claims for damages
which she is now making as against Japan for injuries to private Ameriean
praperty in the zone of hostilities. Japan does not choose to have this
present situation declared as war, And American citizens and other aliens
are profiting by that choice, because Japan is new settling for damages sus-
tained by alien property within the zone of hostilities. 1 see no reason why
we should push her to the agsertion of belligerent rights, which would cut off
[egal elaims row being made for those damages. It seems to me that so long
as it remsins voluntary with a nation whether it will pursue its objectives
by force or nat, it should alva be voluntary with that nation to claim the
advantages of belligerent status. A nation should not be compelled to aceept
this limitation of its legal responsibility for demages unless it wants to,
especially since aliens are very much better off if it does not.

Therefore, 1 suggest that the matter of deciding whether a state is to-
have belligercnt rights or not should be left to the state that intends to resort
to force in the pursuit of ila objective. I do not think that this has to be
done by a declaration of war. ‘T'he state might merely indicate that at a
particular moment it would assert its belligerent rights; that is, that it would:
claim the limitation of responsibility that flows from a belligerent status,
Of course, that might lead third states to proclaim weutrality immediately
whick, of course, helligerent states are not always anxious for them to do,
But 5o long as we still admit that states ean bring about this eandition of
war by their voluntary act, I think we have to admit that they also are en-
titled to decide whether they are going to proclaim a belligerent status or not.

Chairman REgves. The topic is now open for discussion from the floor.

Professor HeRperT W. BriGas. Mr. Chairman, I must confless I bave
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been somewhat worried by the approach of Mr. Wright this evening when he
sugpested that intent was an essential element of the concept of war. I was
strongly inclined to associate myself with Mr. Hindmarsh, who adopted the®
objective definition. I have even quoted with approval the remark of Sir
John Fischer Williams that there are two ways of deciding whether war
exists in the legal sense: The objective tesi—when cerfain acts are done and
we say war exists; or the subjective test—when we say war exists only when
one or the other of the parties intends a war to exist. I don't think a dee-
larstion of war or a non-declaration of war makes any particular difference.
Sometimes the attitude of third parties is important. Third parties may
decide for themselves whether or not, in their opinion, where their rights are
involved, it is proper for them to recognize that a state of war exists,

But it seems silly t0 me to maintain that war doey not exist in Spain
merely becanse neither party has recognized that war exists, because parties
to the farcical non-intervention agreement refuse to admit that war exists.
And it is {or a veason like that that T was inelined towsard an objective ap-
proach, to say that ““we know certain acts have occurred. Therefore, war
exists,”

I suppose we are interested in the problem of when: war exists merely
becuusze of the legal consequences involved.  And I find myself in a dilemma,
Suppose I adopt, the. abjective test, We know that war exists, in faef, in a
material sense. I reach that point. But now I say we are interested in the
fact beeause of the legal consequences. Do the legal consequences of o state
of war flow automatically from an application of this objective test?

Bome time ago a number of Loyalist troops escaped into France, If a
wat existed, according.fo the objective test, Franee would be under the obli-
gation, a3 an automatic consequence of war, to intern these troops. But
these troops were housed and fed and senf back to fight again, And France,
no more than either one of the belligerents, believed any legal consequences
flowed from any objcctive situation taking place. France acted on the
theory that no war existed and, therefore, she was under no obligation to
intern them,

The objective test of when war in the legal sense exists may thus become
as ridiculous as the subjective test. Rejecting the subjective test because
it seems contrary 1o fact, we apply our neat objective formula and determine
thet war exists hecause of certsin faets, yet no legal consequences flow
automatically from our conclusion. The dilemma remsains as to how to
tell when war exists in the legal-sense.

It has been suggested that as far as the rights of third states are con-
eerned, it mey not be essential to determine when war-cxsts, Professor
Eagleton and Professor Dunn have suggested-we can define our rights with-
out saying that they are peutral rightls or rights in timc of peade; we recog-
nize a situation which is neither war nor peace, and perbaps we have legal
rights which fow therefrom.
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I think Professor Wright's wany is the easier way, the way to which we
ate accustomed. If a state expresses plainly an intent, then we know the
consequences. But we are facing & new problem, We are facing a situation
where war i3 actually being waged but the parties are not willing to admit it.
In the problems we arc discussing now it seeins to me we are inerely ap-
proaching a solution. The approaches of Mr. Dunn and Mr. Eagleton are
warthy of our consideralion.

Mr. WiLLarp B. CowwLes., 'Mr. Chairman, I would like to have heard
more of the content of the eases which Mr. Eagleton passed over without
an analytical diséussion of their exact holdings. As I understand the law
in so far aw it relates to the usc of armed force in the absence of a formal
war, in the middle of the last century, it was just the opposite from that
gtated by Mr. Bagletan. Ia tke opiuion of the Court of Claizoy in the case
of Perrin ». United States! a statement from Secretary of State Seward to
Senator Charles Bumncer appears, in which the Secretary of State purported
to recite the practice of states at that time.

The case grew out of the Greytown incident referred to by Mr. Eagleton.
A substantial amount of merchandise owned by certain French nationals was
destroyed during the Greytown burning and- bombardment. The French
owners later presented a claim against the United States, first to Congresa
and then in the TUtited States Court of Cleims. When the ease was before
Congress, at the request of Senator Bumner, the Secretary of Btate gave an
opinion on the lnw at that time. After reeciting the practiee of states, he
said;

The principle affirmed is, that one who takes up 2 residence in a forcign

place and there suffers an injury to khis property by reason of belligerent

acts committed against that place by ancther foreign nation, must abide
the chances of the country in which he chose to reside; and his only

claim, if any, is 2 personal one against the government of that country in
which his own sovercign will not interest himaelf *

In diseussing the Greytown case Mr. Eagleton made the point that the
French Government pressed elaims against the United States on behalf of
French pationals whose property was injured there. TBut the significant
fact would appear to be, not that the French Government pressed such
claims, but that it acquiesced in the refusal of the Unrited States to pay the
demands.

In support of his conclusion, just quoted, the Seeretary of State pointed
ofit the following evidences of the practice of states in such cases: “The
British Government, upon the advice of the law officera of the Crown, de-
clared to Parliament its inability to prosceute similar ¢laims.”* That was
to say, that alleged claims of British subjeets resulting from the bombard-
ment of Greytown could not legally be pressed against the United States.

14 Ct. Cls. 543 (Decided May 17, 1869, 24 Ct. Cls. at 548-549.
14 Ct. Cls. at 548,
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The meeting was called to order by PrrLIr MaARsHALL BRowN, Vice-
President of the Society and a member of the Conference.

Chairman Brown. You will notice from the program that this morn-
ing’s session ig to be devoted, first of all, to a conclusion of preceding dis-
cussions and then to a business meeting. It will be necessary to reserve
sufficient time for the business meeting itsell. Therefore, the Chairman will
announee that the discussion will have to terminate st 11 o'clock. It is
haoped that the discussion will be sufficiently animated in the meantime to
malke up for the briefneds of time allotted.

The Chair ie ready to hear any comments that anybody may wish to
meke on the subject of any of the addresses or remarks which hiave been
made in the preceding sessions.

Professor Crype Eagueron. Mr. Chairman, I should like to clear
mysell withi regard to the charge of inconsistency which was made last night
by Mr. Dunn. There was some ground for Mr. Dunn’s accusation. Never-
theless, I think there is very little inconsistency there.

“What T tried to do in the first part of the paper was to show that fe-
sponsibility exists for violations of individual rules of the law of war, and
thet it cxists regardless of the type of hostilitics involved, whether a formal
war, of insurgency cr civil war, or hostilities, or deelared war or undeciared
war. Incidentally, so far as T wus concerned, that was a great discovery,
that the same rules applied to all situations. I think that is clearly estab-
lished in practice,

In the later part of the paper I suggested a new rule, a rule which would
say that responsibility derives from an illegal war. In the earlier days there
was no thought that war was illegal. Responsibility did not arise from the
fact and could not arise from the fact that the war itself was illegal; it could
arise only from the fact of a violation of the law of war.

I now propose (at the end of the paper) thai we have a new rule, in
which responsibility would arise, not from an act in violation of one particu-
lar rule of war, but from the original illegality of going to war itself. If this
rule were aceepted—and I said I did not know whether sn interngtional
tribunal would accept it or not—then it would replace the earlier rule, and
the responsibility would arise from the illegality, not of violating & rule of
war for the conduct of war, but the original illegality of going tu war itsel.
Consequently, 1 think thers was no inconsistency in the position,

With regard to the rule of the Hague Convention that war must be
declared, I put the alternetive that, if not declared, it is cither illegal or not
war at all. I may have mixed things up a little bit by that statement, Tke
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pointis that I was talking of two different illegalities. In peneral, [intended
no inconsistency and I think it was not there.

Mr. Lester H. WooLsey. Mr. Chairman, I just want to add a word
to the diseussion in regard to the beginning of a war. We have bad from
Professor Wilson the question enveloped somewhat in an atmosphere of
humor and by others enveloped in philosophy and psychology. I do not
know what mine will turn out to be. But there is one thought T have not
heard expressed bere which I would like to bring out: that is, that it takes
two to make a quarrel.

It has been said bere that a declaration of war is the beginning of
hostilities and that the beginning of hostile acts by a war-intentioned nation
iz the beginning of war, but it seems to me that if the other party in the con-
troveray is submissive and refuses to fight back, we do not have awar, If
that country were invaded it might not resist. That is or wag the theory of
the Soeiety of Friends, [ believe. If Iunderstand their attitude toward war,
it was that, even if our country were invaded, 'we should not resist, Per-
haps the majority of them do net go that far today. But to avoid war they
arc willing to go to great lengths in non-resistance.

Now, is it war, if the attacked country does not resist? Isn’t this the
distinetion between hostile acte short of war {use of foree, pacific blockade,
reprisals, ete.) and war; that is, the distinction being whether or not the
olher party resists?

We speak of tariff wars, trade wars, and all kinds of wars; but the kind
of war we are talking about is that in which there is o contest of anns, I
the other party does not use arms in the contest, then I query whether that
is & war.

When the United States invaded Mexico and took Vera Cruz, I don'’t
* recall whether Mexico made much resistance or not, but perlaps she did to
some extent. But if Mexico had not resisted, that would not have been »
war, aa some of our courts havs held, and in my opinion it would simply
Lave been a hostile act short of war.

Perhaps that does not aid us & great deal in deciding when a war begins,
but I think it puts the test a little further along in the process, making it
depend upon the second party. Then what acts of the second party would
indicate that there is a war? The answer is public armed resistance.
Clearly, in my opinion, China is resisting Japan by {force of arms in a major
conflict. And I believe thet is & war ynder my theery., And so, of eourse,
there is 2 war in Spain, although I do not wish to bring into this discussion
the question of civil wars. That is a little more complicated. I wish to
raise for consideration this thought of armed resistance as a test of war,

President Bessis C. Ranpovrn. I should like to ask Dr. George Gref-
ton Wilson for some further comment on a point which I think was not
touched upon last night. Before an actual, teehnical, legal war beging it is
in many cases preceded by some kind of hostilities. It is the desire of the
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League of Nations or a large group of Powers more nearly coneerned to keep
thal struggle in a condition of hestslity but not to allow it Lo mature intu war.
Of course, that will go on all of the time.

Now, suppose in the case of the struggle last summer between China
and Japan the League of Nations or éame large group of Poweis had tried
very hard to work out some plan; suppose the United States—for good and
pufficient reasons of its own—had scen fit' to acknowledge the-struggle as
being a war and had proceeded in her own interests to invoke the neutrality
law; what would he the position of ihe United Slates or any other Power that
chose to step out in front of other Powers and acknowledge a state of public
war when the other Powers, whether organized as a whole community of
nations or as an interested group of Powers, are trying their very best to
keep the thing in a condition of hostilities and not war—to ameliorate it in
some way? We all know perfectly well that the minute technical war is
declared public opinion in that country is apt to take on a more inflamma-
tory character and that to stop a war ig more difficult than to choke it off
while it is still in a condition of hostilities, even major hostilities.

1 would Bke to ask Dr. Wilsen to comment on that, if he will.

Chairman Broww, The Chair some years ago having been in the
position of beirig asked questions by Professor Wilson, has the special
pleasurc now of calling upon Lim to answer this question,

Professor GEorge GRarToNn Witson. If I had read all of the paperlast
night that was prepared I would have touclied upon this very question tbat
President Randolph has reised, namely, that i a third party does pro-
claim neut¥ality —that is & phrase that was used, I think-—before either of the
partics declares war, the tendency weould be to check any further attempts on
the part of the contending parties to come to & favcrable understanding, and
will have a tendency to introduce a condition of actual hostilities, because it
will seem that the party proclaiming nentrality thinks that there is justified’
a state of war in that particular country. This may answer the question,
although T am not guite sure.

President Bessre C. RawvoLra (Hollins College). The very serious
question is, whether a Power should gratuitously, {rom the point of view of
the mediator, choose to say whether it is publie, legal war?

Professor WitsoN., Or even to stop their further attempts at adjust-
ment, of the difficulty, which adjustment is the purpose of a prior declaration
with a reasoned argument init. 1f one takes the trouble to read the reports
of the Copferénce at The Hugue, he will find that the object was to have a
prior arpument of the case. Then there might be a reasoned declaration,
that is, a formal declaration so that everyone would know the grotnds of the
war. What we bave done new is to infroduse a period of uncertainty with
regard to all international relations involving the use of force which takes
us back into the middle of the last ecntury as shown in many cases cited last
night. In 1907 the states of the world got together very seriously and said,
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“You must present your case with a reasoned :argument as to why you are
going to war.”

In the World War there were 51 declarations, or perhaps there were
more, determining when war began. Then there was a conelusion of the
war period on the 10th of January, 1920, with an-actual moment when the
war ended, so far as most statés were concerned- not for the United States,
because we like to go by ourselves.

Later there eamne a period of introducing uncertain elements. Take, for
instanee, the treaty that received so meny signatures, a treaty which said
+that the Powers would renounce war as an instrument of national policy but
reserving the right to go to war for self-defense, they themselves to determine
what self-defenseis, Asjudpes Ileave to you to determine how far that will
check or has checked the going to war.

With a large and complieated eollcetion of agreements and the like, we
now have uncertainty in the place of a definite, legal status which we had
prior to 1920.

Professor Cmarris G. Fenwick. May I ask Mr. Wilson a question,
just as a point of nformatior, not of controversy? Does Mr. Wilson think
there is now technical war between Japan and China?

Professar WiLgon, No. Neither does Russis; neither does Japan. In
Japan’s recent reply to Litvinov it was said events in China were “incidents
more or less accidental, having nothing in common with a state of war”—
that it was perhaps merely an attempt on the part of Japan to actin asort of
philanthropic manner ta uplift the international morale of the Chinese prople.

Professor Quivey WrigHT, I don’t know whether Dr. Wilson felt this
was desivable or not. I have to agree with the point of view expressed by
Mr. Dunn last night when he said he thought it was advantageous to every-
body else in the world that there should not be war in the legal sense.  The
main difference is in the effect on neutrals. If you kave war in the [egal
sense, it means belligerents have a large number of privileges in relation to
neuiral cominerce at sza, and also, in the area of hostilities privileges to
destroy and injure neutral property without paying compensation. It
would seem in the general interest of the world to prevent a legal state of
war being established just as long as possible. Nationals of third states
could go on with their commeree much more satisfactorily. If, in the Far
Tastern affair, legal war existed, Japanese warships anywhere on the high
geas would have the nght to visit and search American ships and eapture
any carrying contraband or bresking & blockade. That would be a great
inconvenienec to us and to others. 8o it seems to e that any advantage in
definiteness of having legal war would be far more than compensated by the
disadvantages which the neutrsl would suffer in every other way., Thugitis
better, both from the standpoint of stopping hostilities early, and also from
the standpoint of preventing hostilities from spreading, to allow thesc
gituations which are not war in the legal sense to go on.
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1 think the same consideratiorns favored the development of the so-
called “pacific blockade” during the nineteenth eentury. Of course, that
was 8 very much discussed procedure, but on the whole the jurists and
gtatesmen during the nineteenth century felt it was better, if a statc was
determined to resort to coercien that it emplay a pacific hlockade where it
could not affect the commerce of third states, rather than to have & fuil-
fledged war. You will recell in the Venezusla episode of 1802 the Powers
proposed & pacific blockade. The United States said it could not recognize
that such a hlockade could affect American vessels, 8o the European
Powers went ahead and declared war. But after the three blockading
Powers had declared war on Veneguela, we were not 50 sure we liked it and
we began a process which resulted in arbitration. The process, aceording to
President Theodore Roosevelt's account, involved some threats of violence
to Germany, if she would not accept the suggestion of the United States.
The point which interests us now waa that by forcing the Powers to recognize
legal war, we had created a sibuation where they might go a good deal fyr-
ther, and perhaps encroach upon the Monroe Doctrine.

It seems to me desirable to prevent a legal state of war from being es-
tablished just a8 long as possible.  If neither of the parties thet is fighting
wants it to be a legal war, why not say, “All right, let’s not have a legal war’*?

President Raxporra. That was my point—the desirability of keeping
the struggle open for the purpose of mediation and in some condition short
of war.

Professor:GEorGE B. NoBLE. In connection with the statement of
Professor Wright that the legal status of neutrals is not affected if there is no
war, I wonder if that is atrictly cerrect, after the oceurrence of the Spanigh
insurrection. I understand as a result of the situation there that the British
Foreign Offiee did recognize the right of both parties to interfere with neatral
commerce within the three-mile limit. If that is on a comparable status
with intcrnational war, is it correct to say that neutral commeree is not in-
terfered with at all, assuming that no war is formally declared? I wish
Professor Wright would answer that,

Professor Quiney WRIaHT. I &aid on the high seas. If it is not legal
war, the belligerent has no right to interfere with neutral commerce on the
high seag, With respect to territoria]l waters or the land tferritory, the
rights would be limited, I would say, to the sovereign rights of the state in
time of peace. Doubtless, in time of peace the state can interfere to a
large extent with the rights and property of foreigners in their territory.
But I think I would agree with what Professor Dunn said yesterday, that in
that ease the foreign state’s righte—you should not eall it o neutral state
in such a ease, because there is no war—the foreign state’s rights would be ex-
actly what they arcin time of peace.  If eilher of the belligerent factions with-
in the territory interferes with neutral property, destroys it or seizes it, the
foreign state would have a right to demand compensation on the basis, not
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of the law of war, but of the law of peace. 1think that was substantially the
position that the British took in the so-called Bilbao bleckade last year.
They finally came to the conclusion that they could escort British ships to
the thres-mile limit, but after the ships got into the three-mile limit they were
subject to the jurisdiction of the Spanish authorities.

Chairman Brown. It would assist the Chair in allocating the remain-
ing time if he could know how many have further remarks to make and would
like to participate in the discussion, Will those who desire to partieipate in
the discussion later on please raise their hands?

Professor FENwWICE. There will be a great many more gentlemen who
will want to speak herc.

Chairman Brown., It will not precluda others from taking part; but
we have to plun for our business meeting and we want to be sure that every-
one has an equal share in the discussion.

The Chair will recognize Mr. Myers.

Mr. DEnys P. MYERS. I have been exposed to this problem of war
for a great many ycars, and T have acquired some ideas which to me bave
rather clarified the matter. I want to lay some of them before you.

It seems to me that in:the past we Lad rather o clear coneeption of war,
even though it did not exactly jibe with normal law. It was this: That
states normally lived in a condition, let us say, of civil rights; hut cach of
them always reserved to itself the unilateral right of stepping out of that
gystem and prosecuting ifs own objeelives against another state by war.
And the distinctive feature of the system was that, in that abnormal legal
eondition, what you took you kept. In the period between Grotius and the
war of 1914, there were various efforts to regularize or restrict that condi-
tion. That effort came to be expressed, in Wheaton's snalysis of the thing,
a3 a distinction between “perfect’’ and “imperfect” war. By his “perfeet”
war, T understand was meant a condition in which one state prosecuted war
against another and said, “Anything we see or can get we are going to take.”
His “imperfect’’ war seems to me to have been one in which a state said,
““We have a particular problem or a group of problema that we are going to
settle with you, if we can.” In other words, there was a restricted objective
of that war. The unlimited liability of this prewar conception of war secims
1o e to have been its essential factor. Tt 18 entirely logical that an evolu-
tion against that conception Las gone on.

The declaration of war was an attempt to determine what kind of a
resort to force a state was undertaking. The declaration was supposed to
include a statement of objects; in other words, the announcement amounted
to saying that I am going to attempt o take some particular thing from
you.” Inthenature of the thing, onee you got started for one objective you
probably crded up with a good many others, either in hand or obtainable.

As a result of the war of 1914, we attempted still further to restrict that
cotception, and in Article 12 of the Covenant of the League of Nations it
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wad decided that one possible method of restriction was to say: *“You shall
not go to war until you hiave attempted to settle your dispute by some third-
party method.”  “Resort to war” under that article, according to my read-
ing of the record, referred to war solely in thai older meaning. Immediately
you had an attempt to restriet war, however, you eneountered the tendeney
of states to get their own way with respeet to many things, some of which
were general and some of which were limited. At the present time, it seems
to me there are three possibilities.

To me, war, properly so-czlled, should be considered se an unrestricted
attempt to coerce the other fellow without vegard to any partieular limits.
In this same conception, you have also hostilities, which are simply a bout
over & limited objective.

Then as a third possibility I see the presence of forcein the international
system. Force, in my own conception, consists of an attempt to coerce, and
may be used alternatively. It may be used for your own purpose or it may
be used for a collective purpose. In other words, the use of force for s
collective purpose would very closely approximate our present eonception of
a police foree, the objective of whose activities i3 not a unilateral objective
of the state ifzelf but an-objective of the international community.

Bo I see three stages of the thing afloat in our minds at present. Waria
8 condition that s state resorts to when it is insistent upon having its own
way despite any other considerations. Hostilitica are a condition where &
state seeks either a limited object or possibly a mote or less common object;
and on thab other states will have verious views. The attempt to use foree
may be for a unilateral purpose or a multilateral purpose. That is how it
lies in my mind, to which these distinctions afford a certain amount of
clarification to our problem.

Professor Winsor. I suggest we limit the discussions to three minutes,
and that no spesker have a second try until after he has the permission of
the floor.

Chairman Brown. If there is no objeetion to this suggestion, the
Chair will proteed to use these autoeratie dictatorial powers to limit the
time of each speaker. This should not, bowever, intimidate anyone.

President Raxnorra.  Mr. Chairman, I have just two or three words
to say that are not on this particular subject of war; they are on a general
matter. And, if it is in order, [ would like to speak now. It is not on the
subject of propagands but on the general question that has come up bere.

Mr. Arpesr Livrer. I move, Mr. Chairman, that President Ran-
dolph be allowed to speak three minutes out of order.

President Ranpovrea. I don’t know whether Professor Borchard ia
here this morning, but I heped he would be present because I have several
dirty digs for him that I have been saving for a long time.

Chairman Bnown. They will reach him.

President RaxporeH. One of these digs has been in cold storage ever
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since last April. It is one of the dearest wishes of this organization, Mr.
Chairman, thatin the classroom or outside, or anywhere that we may happen
to exert even & little influence, that we may be able by that inflluence to
extend the breadth and the depth and the strength of ititernational law,

Night before last Mr. Borchard intimated that it was all basically
wrong {like one of these geological faults you read about in California) to
say for & moment that nations should paes judgment on cach other, to say
whether they are aggressors or vietims, thet it could not be done, and the
mote we by to doit, through the Leagne of Nations or anything else, we mst
get deeper and deeper into trouble, and that we would better attend to our
own business and pags judgment on our own nutional policies and so on and
50 on.

I would like to suggest here just onc thing, for us as educators of youth,
to some degree. T think it would be quite impossible to make the distinction
that some of us are thinking about between the development of international
relations, on the one hand, and the development of international law, on the
other. If lawleasness prevails in the ficld of international relations, 1t will
certainly prevail in the realm of international law. And I submit, Mr,
Chairman, $hat 1t is guite impossible for us or Jor mnybody denling with the
rising genetation to be able to look them in the face and say that we can not
undertnke, that we are too lazy or too stupid or too cowardly, to muke a dif-
ference between the victim and the aggressor. That is an educational fact.
With-the younger generation coming on, they will have to be convineed that
this distinetion ean be worked out in some way. We can not expect to have
violence and a destructive attitude, a public-be-damned attitude between
the rations in the feld of extra-legal-international relations and expect the
system of international law to survive.

Chairman BrownN. The Chair will recognize Dr. Kunz, who desires to
make & statement,

Dr. Kunz,  Of eourse, it is impossible to say anything in three minutes,
especinlly as I think it would be very necessary to clarify the situation from
the ground. It is absolutely necessary to distinguish between what is de-
sirable and what is the law, What is desirable, of course, has subjective
mesnings, and it is perfectly logical to have different opinions; but if we
come t0 the question of what is the law, no international lawyer would deny
that thereisno warin China. Thisis, after all, only a theoretical argument,
but because no praetice i3 possible without theory, it has far-reaching con-
seqizences. There is no precedent in history where a state of war has existed
with diplomatic relations going on, 88 s the case with Ching snd Japan,
It i clear further that the situation which exists in China is legally tremen-
dously different. The blockadc whieh Japan has declared is directed anly
sgainst Chinese vessels.

I would further like to say a few words, becnuse Professor Recves has
asked me to do so, with regard to the remarks of Mr. Quincy Wright of
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vesterday, namely, the real difference comes from a difference of theoretical
opinion gbout what war is. Professor Wright believes that the illegal war
under the Covenant is no war, because of Article X¥1. In my opinicn this
iz not so. We bave distinguished between the laws of war and laws of
neutrality. Mo neutral ean exist in a legal sense without war; but war can
exist without neutrals, In the League of Nations Covenant war has not
been eliminated. To say so i1s a theorcticsl mistake. It has notl been
eliminated for two reasons: First, because there are many kinds of war
possible, perfeetly legal under the Covenant. Second, it Las not becn
eliminated because even though war is illegal, it nevertheless remains war.

I have zaid no understanding of internationa! law is possible—I mean
seientifically—without theory. But no theory of internaiiounsl law is possi-
ble without the theory of law. In consequence of the oneness of law in the
legal system, the same problem comes up everywhere, whether in munieipal
or international law. May 1 say, for instance, that law has two possibilities
or more, but at least two. If a state which-is a member of the League of
Naticns resorts to war, it is creating s state of war, but the League of Nations
could have provided, but bas not done so, that thic will be no war at all.
This is elearly illustrated by the Eihiopian strife.

Take, for instance, the problem of treaties. A treaty may be illegal
but, nevertheless, a valid treaty, or a treaty may be not only illegal but void.
May I illustrate under Article 20 of the Covenant that if a League of Nations
member, after the League of Nations Covenant had come into effect January
18, 1920, concluded a treaty with another member of the League incompati-
ble with the Covenant, this treaty is not only illegal but is void, and no
treaty hus come into cxistenve. Butb if & League of Nations member after
1920 concluded a treaty with a non-member of the League which is incom-
patible with the Covenant of the Leaguc of Nations, the tresty is valid but
illegal, and & special sanction is provided for it in Article 16, paragraph 4,
that the Lengue of Nations member may be expelled from the League. But
the treaty remains valid.  But a tresty between fwo members of the League
of Nations which is incompatible with the Covenant is not only illegal but
is void. The ssme preblem arises in common law.

The same guestion may arise, let me say, with regard to marriage. Ifa
man or woman who is legelly martied marries a second time, that party
eommits a crime known as bigamy; but, in addition to that, the.second
marriage is void. But let us say, for instance, & man or woman is legally
divorced but ab the same time is forbidden by the judgment to enter into a
second marriage within a year; if the marriage is entered into it will be a
vivlation of the decree iaid down by the judge,-but it may, nevertheless, be
a valid marriage.

You see, therefore, that these problems of the form and structure and
essence of the law go through the whole realm of law, whether municipal or
international law.

*
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Professor Brsizasun H, Witniams, The impression I get from this dis-
cussioh is that there is no legal definition of what war is, or, if there is, this
group is not aware of it. There are so many conflicfing notions that have
been presented here that you ean hardly say that thercis any clear law ag
to what war is, since so mawy able jurists disagree. On seeond thought,
that is only & very reasonable reaction to the world situation. We areina
period of history where plane for trorid organization to prevent war are born
but not yet in effect.

It seems to me that if the League of Nations were an effective organiza-
tion, it would clarify the meaning of the term “war.”” There could then be no
question that the present armed conflict in China would be regarded as a
war. I can not imagine that the Japanese invasion would not be u resott
to war in violation of the Covenant. Otherwise the League wauld mean
nothing. But since thie League of Nations Covenant is not effective, the
confusion résnlts.

Another evidence of the confusion is the application of the neutrality
statute. The President is supposed to put the statute into effert when he
finds that a condition of war exists. He foind that s condition of war existed
in Ethiopia but does not find that one exists in China. Certainly the
Chinese conflict is waged on a much larger scale than was that in Ethiopia
at the time he made the decision. There have heent hundreds of ¢housands
of casualties, and I understand that as many as 40,000,000 people have been
driven from their homes. Yet he does not find that a condition of war
exists there. It seems to me that is an cvidence of confusion, He probably
has & very good reason for finding that a condition of war does not exizt
there, the very good reason being the desire not fo apply the neutrality
statutes. Nevertheless, it does show much uncertainty as to the meaning
of the term “war,"

Mr. James W, Rran. Mr. Chairman, if it i in arder, I mova that it
be declared the serige of this meeting thet & state of de facte war exists be-
tween Japan and China.

The reason I make the motion is this: American foreign trade with the
Orient is being substantially interfered with by the present state of uncer-
tainty with respect to what under the usual and necessary commereial con-
tracts the legal relations of the contending countries are under international
law toward what in a state of war would be ealled neutral nationals and
property. There is evidently neither peace nor war. There may be no
"war in a highly technical legal sense, but there is surely war infact, Vet if
war exists, a whole new set of legal conceptions eomes into application under
the dichotomy existing in intcrnational Iaw between the rules applicablein
time of peace and the rules applicakble in time of war, At the present time
the factual situations arising are those normally covered by the war rules,
and if they are nat eovered-by the war-time rules, the peace-tima rules are
inadequate and practically impossible of application to sueh situations
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because they are of abnarmal and unpreecedented existence in time of pence.
The character of goods earried by the steamship companies operating to the
Orient now during this state of uncertainty is very differcnt from what it
was before that uncertainty existed. It is now artificially stimulated by
what might be called war supplies. :Bubstantial interference with normal
foreign trading is, of course, to be expected under economically and politi-
eally disturbed conditions, But without artificial and avoidahble restrictions
a large part of normal foreign trading would still be carried on.  But the
fact is that this continuing part of normal foreign trade is being cut off.
This should be prevented.

Take the ecase of Ametican exporters selling goods in the Orient.
Before this state of uncertainty existed, or before these hostilitics, there were
large marketé in the Orient for American goods, Those markets, in large
part, have been lost. What we have now is a kind of artificial market.

T think it is clearly to the interest of all countries that have forcign
trade with theze countries that their business should not, be cut off in this
way, and their national intercsts sacrificed, without any rcasonable or fair
diseussion or consideration of the matter by the nations eollectively in-
terested, because one nation commitﬁng acts of war on i3 owp ipitiative
believes that it will gain henefits by not formally declaring thaf it isin a
state of war, and by saying, as Professor Wilson has supgested, that *“We are
deing this for philanthropic purposes.” This is especially so if they are
doing everything that a nation at war would do.

I do not think it is a tealistie point of view at all to say that the other
nations of the world who are interested, but whose interests hava not heen
taken into consideration or given their proper and relative value and pro-
teetion, should, as o matter of policy, just sit back and not insist on a com-
mon conference in the matter by all countries interested to ascertain and
express what is remsonable and just according to the common or collective
judgment. Professor Wilson in effect admitted that the assumption that
no war exists is not supported by the facts. International law would be
purely academic and a strange kind of law if it did not take the facts into
consideration. T think the sound point of view is that which Mr. Woolsey
expressed, that is, that & state of war exists there, and that legal relations
under international law should be defined accordingly.

The practical problem i3 this: American exporters who sell goods in
the Oriental markets have to tske out insurance under conditions of war, or
what amounts to war, against risks that are not ordinary business risks. It
t¢ oniy ordinary business risks that arze insured under the ususl marice
insurance policy issued by commereial insurance companies of underwriters.
These other risks are cartied during war conditions under a so-called war-
risk policy. We have at the present time in those disturbed areas a variety
of situations which in every realistic sense are the same as those existing in a
state of war; yef they are not eovered by 2 war-risk policy conditioned on war
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being declared and defining its insured risks and provisions in the legal
phraseology as to neutrals, belligerents, captures, requisitions and so forth
customary and proper in times of formal war, and they are not ¢overed by
the ordinary marine risk policy; and yon can not get insurance against them
either in England, the United States, or any other couniry except by new
forms of quasi-war-risk palicies with a rough combiration of old clauses and
new clauses and definitions which have been devised on an underlying
theory of “as if" war existed (with rights of “as if” neutrals and “as if”
belligerents in somewhat chaotic statey, but which bave not been judicially
clarified by a series of decisions to make the coverage clear and certain. The
net result is that, because of this new nnd uncertain legal vocabulary having
to be invented and used, novel, ungertain and serious risks are added to the
{rading venture, the whole feld of legal coneeptions is thrown into more or
less confusion, and such uncertainties tend seriously to interfare with normal
trading.

So I think it is the duty of a body like this, consisting of men who have
given great consideration to the subject of international law, when a new
situation of this kind arises, to look through to the root of the matter and
say realistically, “Thisisin effeet n state of war and so declare,” thus bringing
into proper application the long-settled principles and legal conceptions of
international law, snd clarifying the legal situntion and putting it on &
realistic basis,

That was in the form of & motion, if it is in order,

Chairman Baows. Is the motion seconded?

Professor FEnwrck, I think it is a tradition of our Society mot to
edopt resolutiona.

Chairman BrowN. Precisely. TFirst of all, the Chgir has not heard
any second to this motion,

Mr. AvpeRt Lévier.  Mr. Chairman, in order o get this matter of the
Constitution of the Society before the Council, I will second this motion,
The constitutional provision does not prevent the Society from adopting
regolutions; it simply gives two methods of procedure for further action.
One ia in tha discretion of the Chair and the other iz action by three members
of the Bociety.

Chairman BrowN. In accordance with Artiele 7, of the Bociety’s
Constitution, the Chair will refer this resolution to the meeting of the
Executive Couneil, unless there is objection on the part of members of the
Bociety.

It is 8o ordered.

We will now consider for & few minutes longer the discussion. Mr.
Fineh, the Secretary, tells me that it will be possible to continue the discus-
sion for possibly 15 minutes longer,

Mr. LEvrrr.  Mr. Chairman, again I feel like & fool rushing in where
some of you wiser folks fear to tread.
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President Randolph raiscd a problem which I think we should consider.
The entire discussion of yesterday struek me as being so utterly futile that I
wondered when we¢ were going to get some secious action on the problems
which are presented by present-day conditions.

Yesterday forenoon, just before taking the train, I saw a little incident
outside of the Pennsgylvania Sfation that fits in so well' with o topie of -dis-
cussion by this Boeiety that 1 want bo bring it to you, If each of you goes
baek te your boyhood days you will remember that when you stood up with
the other fellows in the sehoolyard and you put your foot down.on the dirt
and drew 2 }ine and said “T dare you to cross that loe,” it meant fight, if you
erossed the Kine, or it meant crawl if you did not.  That is the situation that
the countryi¢ in today. 1 say all of this talk about law, international law,
between sovercign Powers, is:bunk. Law dods not exist, And those of us
who are talking about it are simply talking about a myth.

Evory one of Lhe nations whuse nationals are killing the nationals of
ather nations have signed seme sort of an agreement that it would'not resort
to this killing of other human'beings. Not a single onc of them, including
the United States, so far az T have been able to determine after rather in-
tensive esearch, intended to live up to that particular document, TFurther~
more, it would be o rather stariling thing to me if anyone in this Sovicty, or
anywhere, could point out to me any treaty which makes it mandatory upon
the nation that signed that treaty to live up to the provigiong in the treaty,
Every state can say, “We did not promise not, to do the thing which we are
doing now.””  And if you can find any treaty, even the Kellogg Pact, which
does not leave an opening 1o every nation that signed it to go-to war, T will
come and eat the Kelloge Pact in front of this Society.

It scems to me we ought tu beeome a little move realistie.  The peopls
over in China and Japan, in Spain and in Ethiopia, and in other countriés are
dying. That is the inportant thing, They are being muimed; they are
being killed; their wives and families are being bereft. All of this nonsense
about war as legal and war as not legal is simply fatuous. Why not get down
to the basis of saying that if you wunt to know what war is, look at the situa-
tion; and if the armed forees of any character of one nation are on the terri-
tory of another for any reason whatever without the permission of the other
hation, that is war? We can say, “You have no business being In the
United States with your armed forces unless we say you can do so, and if you
are here otherwise, you arp here illegally and we will do what we can about
it.” But, God help us, there isn’t much we ean do.

Professor Fenwrck. I hoped Mr. Warren might speak lo the general
subject. We have great respect for his views, and we would jike to hear
him.

Mr. Cuawres WarnenN. I don't believe I have anything to say.

Admiral Witiiam L. Ropemrs. 1 would like to ask if someone will
gomment on the getion of the British Government in giving diréstions to its
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cruisers to sink subrharines of o nationality unknown, and what the conse-
quence of that form of action on ihe part of an alleged nentral is?

Professor Quincy WaigeT. I understand that wag based upon an
agreement of ‘the Mediterranean Powers in view of the fact that “acts of
piracy’” had been committed. I understand the agreement reached among
Grent Britain and France and other Mediterranean Powers, to which Italy
later subscribed, provided that, in view of these sircumstances, in the sone
where sinkings had taeken place, submarines: would be subject to ginking at
sight by the war vessels of the participating states, if there was evidense that
the submarines had attecked a non-Spanish merchant vessel contrary to the
conditions of Part IV of the Londor Treaty of 1930.

Admiral Ropeers. I would like to ask Mr. Wright if it is piracy when a
cruiser of any sort acts under orders of the government. The essential
definition of piracy, aa I understand it, is that the pirate has no friends and,
therefore, he is like & mad dog and enySody can shoot him. But if g ship is
acting under orders of a responsible and recognized government, it has back-
ers. And in the case of trying to treat such a sbip as a pirate it opens the
way to reprisals. That is a very unfortunate state of affairs when you
attempt to define an ach ag piracy when the alleged pirate has responsible
friends ard can resort io reprisai.

Profossor Wintiams., May I ask if the Admiral knows just what gov-
ernment was responsible for these submarines?

Admirsl Ropomms. T4 i guite unkuown, They are alleped to be
Russisn, German and Italian, as well as Spanish. Nebedy knows.

Professor Qumiey Waisnt,  Isn't that what makes it pirucy? No gov-
ernment will acknowledge responsibility for the actions of these submarines;
g0 in those eircumstances it seems to e they ean properly be called pirates.

Admiral Ropgers.  Yes; but it would be very unfortunate, I think, for
any eruiser which attacks one of these submarines to make any prisoners,
because then their friends would turn up. If priscners are made in such a
cage, it is & diplomatic error, 1 should suy.

Chairman Brown. ‘The Secretary would like te make a brief state-
ment.

Secretary Fivcm. I would merely like to interjeet that there is no
reason why all of the members of the Sociciy should not be thoroughly en-
lightened on the problem that the Admiral has raised. In the current num-
her of the Amerrean JoURNAL 0r INTERNATIONAL Ta W we have an article by
Raoul Genet, Director of the French review of international law, entitled
“The Charge of Piracy in the Spanish Civil War," in which he supports very
thoroughly the view eXpressed by Admiral Rodgers.

Chairman Brown. It seems to-me that is good publicity.

Our time for discussion is now about up. The Chair notices in the audi-
ence a gentlemnan who is responsible for the program for this session, and he
wonders whether Mr, Dickinson wolld.¢are.to say a few words. -
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Mr. Joun Dicemson. No, Mr. Chairrean, I have nothing in par-
ticular to say at this time, except I am delighted to see that the meetings
have been so well attended as they have been, ’

Chairman Brownw, Are therc any cothor remarks belore we close the
diseussion?

Professor Quiney Wrignr, Inregard to the resolution whick was sug-
gested, T do not think anyone would object to its substance. I think every-
body recognizes that there is a de fucto war in China. The only question is
whether there is war de jure in China. It is my impression that the ma-
jority here are of the opinion that there is not a de jure war in China,

Mr. Ryan spoke of the difliculty of carrying on tradein the Far East.
I am wondering whether the difficulty would be any less if a de jure war wers
recopnized, That would mean that Japan would prevent any trade what-
ever with China, as she would have the legal right to da, by enforcing a
blockade of the China coast. Would that improve the situation?

With regard to the fnal word of Dir. Kung, if he wants to use the same
word ta apply to two situations which are legally very different, of course,-he
is free to do so. It is & question of terminclogy. I think since the legal
situation is different in ‘s state of war” and “illegal resort to war™, it is
better to use different words. It is just a question of clearness of speech.

Chairman Brown. This diseussion between Mr. Wright and Dr.
Kunz might well be left for a future radio discussion at the University of
Chicago. T am sure all of us would be delighted to listen in, Mr. Finch
suggests it would make an admirable article for the JouryaL of the Soeiety.

In terminating this discussion may the Chairman be permitted to say
just one word?

We have been rightly challenged here repeatedly to face realities. The
Chair considers Iimsel{ in the eategory of o realist. He reulizes that the
world is fast moving into a state of international lawlessness comparable to
that of the Middle Ages, a lawlessness which seerns to reflect a general low-
ering of the individital morale througheut the world, a lessening of regard for
obligations and for rights. It seems to me we can not be oblivious to that
fact. But in the discussions we have had here we bave been reminded, and
T hope at this moment we will reeall this truth to mind, that disregard of law
and violation of law in no way vitiates the law itself; that 1f gangsters and
racketeers and mayors of cities disregard the law, it still remains law. The
remedy may be delayed. The remedy may be ineffective for the time being;
but violations in the long run always require recognition and some form of
reparation.

Furthermore, 1t scems bo the Chair most desirable that we should again
take to heart the profound and stimulating paper presented at the opening
session of the Society by Dr. Kunz wherein he reminded us that we have a
solemn and sacred responsibility, in the midst of this international lawless-
ne&s, to remain true to our profession and to be clear in-our understanding of
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the “teorfa” of law, Itis not a question of how violators care to interprat
the lasw; it is a question of how we professional siudents of jurisprudence
understand those prineiples of law which do apply eternally, as Dr. Kunz has
reminded us, in every and all situafions. T venture, thevefore, to say a word
here of solemn congecration to our task and faith that law in the long run
wiit triumph. Those of us who have aticnded these segsions should be
grateful for the interest manifested here in these discussions. This interest
elearly discloses the fact that there i3 an army’ of peovle yet who believe in
the inherent sacredress of law and have faith that in the long run it will
triurnph.
The Chair now declares the discussions closed.
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Suturday, Aprif 39, 1938, at 2:15 o’clock p.m.

Presiding: Charles . Fenwick, Professor of Political Science, Bryn
Moawr College.

Chairman Fenwick. Before beginning the business meeting we are
now prepared (o discuss further the proceedings of the conference; and any
issues relafive to the program of the earlier sessions are in order. 1 should
like very much if someone would comment upon courses thut deal with in-
ternational jurisprudence, 1 was much inierested in tha course Carlaton
College gives, which seems to be attempting to consider the foundations: of
the law and not merely the techniral details.

Will some of our members who are doing work in some special field, not
already covered by the proceedings on Thursday wmorning, discuss the
course? Will someone speak to the subject af the kind of a course that
would come under the head of & course in international jurisprudence, and
vt be adapted to college students and not a graduate course?

I have always tried to comfort myself for my failures thus far by saying
that sometime I would write = great work on international jurisprudenee, in
ten volumes, One can extend the number of velumes in order to encourage
oneself to do the big thing that doubtless never wili get done-—but at any
rate a troatise on inlernational jurisprudence.

What about some course on internationsl jurisprudence that is now be-
ing given, that iy, an sualysiy of the seience of internations] law?  We have
had & number of comments npon the way in which professional schools are
inteut upon truining men to use international law as & tool in their legal prac-
tice in the future. TBut we have averlooked the seience of the subject, which
is vital to its advancement. )

I have listered to the proecedings of the Américan SBociety of Interna-
tiongl Law this morning with much wonder and amagement. 1 held in with
considerable difficulty when I listened to the rehearsal again of the laws of
war, wondering whether it would ever be possible to have s meeting of the
Bociety in which there would be no discussion of the laws of war, but solely a
diseussion of the law of peaes, Bui all this, of sourse, with-apologies to
those who read the able papers on declarations of war and on belligerency.

Wil someone speak to the guestion of a college course on the science of
international law? Professor Stone spoke of the work at Carleton College.
What other courses are being given?

Professor CLarENcE A. Brpasin, T am not giving such a course as the
chairman has ip mind and 1 am not at all certain that that particular kind of
8 course i3 heing given at the University of Ilinois. T see Profcssor Garner
is not here. I think, in view of his absence, T might merely suggest that it
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seems 10 me Professor Garher is now more and more throughout the years
giving something spproximating that kind of 4 course.

As perhaps some of you know, our field there iz pretty well divided.
Mr. Garrer gives the work in international law; Mr, Mathews gives the work
in foreign relations and diplomacy and I give the waork in organization or
government. It isa division of the ficld which might be pretty elear. But 1
believe in view of the way Professor Garner more and more throughout the
yeans has been developing his eourse, it is overlapping pretty defimitcly into
these others. ‘Thatis, Mr. Garner's course in international law, as it is being
given, I think is very well adapted to the undergraduate. It is an under-
graduate course and is becoming more and more popular, partly because of
bis own excellence as a lecturer und the desire of more and mare students for
some work with him before they graduate, but alse, 1 should say, because it
is not legalistic in character, even though it is & course in international law,
giving the-students some considerable appreciation of the rules of law in-
volved, approaching the matter from the thoroughly svalylical peint of view
and I think more and more throughout the years interpreting it with con-
siderable of his own eriticism, which I think in earlier vears he did with much
more kesitaticn.

Chairman Frnwick. Thank you very much, Professor Berdahl. We
all know what Professor Garner stands for in the plilosophy of cur subject.
I, for ong, would like very much to attend o course of his on the science of
international law,

Professor Martin, are you deing any work in the field of the science or
the theory of infernational Jaw of an undergraduate character?

Professor Coarins B Magmw., No; Tthink not.  We give a course in
the gcience of jurisprudence, The wotk-on the subject of infernationsl law
is given in the law schoal.

Chairman FENwick. Does the courde on jurisprudence include inter-
national jurisprudence as a part of it?

Professor Marriv,  Yes; it is included as a part of the regular course in
theoretical jurisprudence. We also offer a-course in what wa call the Irtro-
duction to Public Law."” One third of thiz particular eourse is given over to
the consideration of the theory of international law and its relation to con-
stitutional law. So we do not have any precise course on international law
or tha theory of international law as such in the undergraduate college, A
course on “International Government’’ covers elementary international law
as well as organization.

Chairman Fexwick. How much of your course—I do net want to be
too persistent, but I know you are doing o very interesting work—would be
given over to a critical analysis of what the law is; for example, along the
lines of onr disenssion on Thursday night, at the opening meeting of the
Society?

Professor MARTIN. Do you mean the course on international law itself?
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Chairfan Fenwick, Yes, How. much of your course would it be?
Would it be a fow opening lectures, or more?

Professar MarTin, Rather more, I would say. The first twa weeks of
the course are given over to the theory.

Chairman Fenwick. Needless.to say, at Toledo they are giving a full
share of the theory of international law, if I can draw sn inference from the
description we have had.

Prafessor Kmre H. PorTrrR. We too have a gonrse in jurisprudence that
is open to undergradustes aud we ind that a great many students who intend
ta ga into the law college are inelined to take that course. 1 suppose Profek-
sor Yan der Zee spends the great majority of his time in jurisprudence and
not in the international field. I would.feel very doubtfel if a whole oourse
devoted to international jurisprudence would be of very great advantage.

Professor T. V. Kavwzarve. At the University of New Hampshire we are
giving three different courses in this precise subject—a year's course in
international law, a year’s course in international relations, and a semester
eourse in jurisprudence.

The course in international law is not given 2 strong legalistic emphasis,
but aims to emphasize the relationships which exist between states wod the
way in which states and'nationalorganizations deal with each other as a way
oilife. Therefore, many of the courses which we have heard discussed from
the standpoint of the law schools are perhaps a little beside the point for us.
We consider international law as having a definite, practical value. And we
are sttempting to find in the subject those ruleés which we can rccognize as
applicable to a given situation. That may nof. be otthodox, but it seems to
wurk.

Qur classes in international relations and international law run from 25
to 30 in number, The jurisprudence tvlasses are about the same. In juris-
prudence we deal with the general principles of public law. Naturally it s
very cursory and does not aim to do what any of the jurisprodence courses do
in law schools.  Internationul relations is given an historieal intérpretation
and T thirikk we have been quite snccessful with it. The course in interna-
tional relations is about twelve years old, the course in international law
about fourteen years, and the course in jurisprudence is about geven or eight
VEATs.

Chairman Fenwick. Would Professor Russell eare to comment on
that aspeet of the teaching of international law? We all know his volume on
theories of international relations, and I personallythink it very valuable.
Profesrar Russell; will you tell us something along that.line?

Professor Frawg M. Russinn.  May [ say at the outset that I concur
with the opening remarks of the chairman on the question of the climination
of war. I should like $0 see somewhat more emaphasis laid on the means of
erowding it out from the twentieth century society and less on the manner of
ita conduct. But o answer the specifie question raised, at the University of
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California three or four years ago we worked out a major in intcrnational
relations. It came about incidentally in eonnection with a movement at
California to break down a rigid departmentalization and to introducs lexi-
bility into the students’ upper division programs. Therefore, in connection
with that, we developed a serivs of majors which would serve to break down
this rigidity. Ome of the first majors introduced was in international rela-
tions. It consisted of one upper division eourse in international law, six
units for the year, a course in international organization, cne on international
polities, and s number of other eourses in the leld of politieal seience, which
might or might hot be taken in making up a 28-unit major.

In addition to these courses, which may be reghrded as the heart of the
major, epecified coutses in population, immigration, natural resources, and
international trade were reguired as cssentinl Lo an understanding of the
forees and conditions with which statesmen have to deal in the formulation of
forcign as well as domestic polieics. For equally obvious reasons certain
courses in history likewise were required. Finally, a certain number of
uniks [rom a fourth group of eourses dealing with geography, anthropology,
soclal psychology, ete., were required. There has been a great deal of inter-
cat i this wogjor.  Our cxperience reminds me of the remark of Professor
Garner the other day as to the number of students who wanted to take inter-
naiional relations and specialize in international affairs. This beecame the
most popular major of the several that had been established. And of ¢course
the students who take it want to know what it will fit theoy (o do after they
get their degrees. Lo such a query I have always replied that the opportuni-
tdes in this Held are very Hmited and that the major is eultural rather than
vocational; that students should not take it with the ides of going out and
gelting a job ab all.

Chajrman Fenwicg, We all want to bear in mind that we are training
our students nol merely for the technique of u profession, but for the larger
business of trying to keep the world worth living in.

Professor MoxTeLL E. Qapon. [ am not sure whether I' understood
Dr. Bussell. In the meetings of the Society, of coursc we have devoted a
great deal of time this year to the discussion of the laws of war. Some of
them were discussed in o rather technical way, and there have been certain
opinions expressed that too much respect was paid to the institation of war.
But did I understand Dr. Russell to say something to the eflfcet that we
should tiot study the law of war or should not emphasize it s0o much in our
study?

Professor Russein.  Alll said was I would like to see a greater amount
of erergy, or aa one expressed it the other way, more of the ingenuity that we
use in working out a war code expended in this other direction.

Professor Oepow.  You do not think we can undertake the solution to
our problems unless we do understand the institutions pretty well, do you?

Professor RusspLn. No, I do not.
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Professor Qepon. 1 am glad to hear you say that, Professor Russell,
because:I personally feel that the law of war iz an institution which mugt be
recognized, It is one of the greatest factors in cur world community and if
we are going to abelish 3L we must certainly find out the nature, causes and
purposa of it.

T am wondcring if perhups our trouble is not the fact that we ure study-
ing war too much but rather do not have exaetly the right approach to it
sometimes.

I certainly do not enjoy listening to all of the discusgion about the facts
of war and the new inventiong of war. I wish we could approach the subject
of war more from the poinl of view ol inlercsts and needs of the human Leing.

We studied about the technicalities of bombardment and the technicali-
tics of avigtion. I think this is proper when we look al it from the point of
view of the individual, the people who make up the society, and from the
point of view of the institutions of society. Then we ¢an proceed to build
law on the-bagis of our social institutions—not law that is based upon the
facts of war.

Let us take diplomatic immunity, for example. That qguestion was
raired last night a time or two. We had ths hombing of the British Minister
who wag on a diplomatic mission [rom the capital st Nanking to Shanghai,
and we had the bombing of the U. 8. §. Panay. 1n those instances the Japa-
nese said, " We could not distinguish the markings. We could not see the
Union Jaek of the British diplomatic corps and we could not see the markings
on the gunboat."”

So some people said, “Well, the ambassador shonld never have been
there. The Panay should never have been there. The diplomatie officers
should never have been on the gunboat. They should =1l bave been with-
drawn.”

Must we not study the nature and effects of war? Should we withdraw
the diplomats and let the war take over everything, or should we look at the
function of the diplomat and be prepared to defend that function?

It seems-to me if we were to withdraw the diplomat and look at the
problem from the point of view of the necessities of war, we would be sarri-
ficing a peaceful ingtitution for a purely belligerent inatitution. That might
eventually destroy internationgl law., If we withdraw our diplomats, we
will be sacrificing an institution which is essential to any peaceful society.
So, let us look at the problem of war from the point of view of the essentinl
things of the eociety of nations and let us study the means by which the
socicty of nations can safeguard institutions necessary for international in-
tercourse.

1 don't know how far we can extend that same principle to other insti-
tutions but cerlainly there are other types of intercourse that arc essential,
end perhaps eertain fypes of trade that are essential.

T think we need to siudy more the eonditions of war, not from the point
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of view of the technicalitics of war, but from the point of view of the instity-
tion. Therefore, I devote one full semester of my course fo international
differences und their settlement.  We first tale up the nature of the disputes
and the causes of the disputes, just as you would in any seminar course in
law. We then take up the various types of procedure for settling disputes.
And war is merely one type of procedure for settling disputes. We need to
know how war functions. T do not think we will solve our problems by
ignoring or placing less emphasiz upon the institution of war.

Chairman Fenwick. I did not understand Professer Russell to say
that he would ignore the subject of war, but that it was being subordinated.

For the benefit of those who eame in a few minutes late, we opened our
discussion with the question as to how far in our celleges courses are being
given which bear upon the science of international law, or, to use the lurger
word, jurisprudence, and how much of the course is given to the analysis of
what makes up the law.

I hope we may confine our diseussion not so mueh to the substance of
the law, but how we are teaching it, as we are here for the time as teachers.
1 do not want to dnticipate, but I would be very muck interested in hearing
from Profesror (Juigley as to how far he goes into this aspect of the problem.

Professor Harorp 8, Quisrey. At Minnesota I think the tendeney in
recent years has been somewhat in the direction that has been explained:as
developing at Californis. We have on the one hand expanded sur work in
international law proper. That is now a three-term course instead of 2 two-
term course, as 1t was a fow yeam back, In addition, we are carrying on an
older course in international organization and a new course, probably stimu-
luted by Mr. Rusvell’s book, on theories of international relations.

But I should say that the larger tendency in the exploration of the sub-
jeet of international relalions at Minnesota in reeent years has been in the
direction of developing curricula that will admit work from the fields of
economics, politival scicnce, hislory, grography and languages, with the aim
of providing, not only for the graduate students but also for the undergradu-
ate,—we have, by the way, such curricula looking toward both the M A, and
Ph.D.—a combined approach, because our feeling has been that i we eon-
fine attention too much to the subjects in the field of political science it will
give too narrow an appreciation of the group interests.

T think Professor Ogdon was trying to make the point that it is not so
much that the subject of war does not deserve our atiention as that so much
alicntion is piven to the legal aspects—or illegal aspects—of war and so
little to the causes that promote it.

Chairman Fenwice. I am glad you laid atress upon the relation that
courses in economics have. I wish very much Profcssor Staley could have
remained with us. It was with great regret to me that our discussion was
confined entirely to the issue of propaganda, and we searcely gave any
thought to Professor Staléy’s very valuable paper.
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Professor Ivany M. Stone. [ simply wish 1o ask a question, Mr. Chair-
man. I wonder how many of these ingtitutions are combining their fleld of
concentration with work for honors in international law or international re-
lations?

Chairmar FENWICK. Mr. Russell, are you combining your work with
honors?

Professor RusseLn. No.

Chairmen FeNwick. [ fancy there are not very many colleges that
have yet started the honors system. At Bryn Mawr we have honors work,
and you can take honors in international law, international law and relations.
I don't know whether anyone is interested to epask to that point.

Professor K. C. LEeerIcE. Our honors system at Syracuse is that
they may lead to honors in international relations. 'We have a basic course
in international relations which takes in the part that law plays in Interna-
tional relations, and it does include the other social sciences, particularly
ceontvimics.  Wo kave bwo eourses, with one T teach, in the functioning of
intetnational organization, which does not take up international law per se,
bat, of course, has to tuke it up as o secondary watter.  Professor Ketcham
does teach a course in international law. Most of these studenis have had
the preliminary course in international relations and major in political
seience,  Quite a number of them are going into law.  Some of them nre not,
but simply going to major in political science. It 50 happens there are only
about a fifth of the elass ordinarily who are taking both international law and
tha functioning of international erganization.

I find it very helpful when I have students ie my class in the functioning
of international organization wha are slso taking internsational law. Profcs-
sor Ketcham and I very often have to get together because we find we are
making different definitions or approaching things from different points of
view. But we have found =o far that they are not incompatible. That is
the set-up as we have it in the Sehoal of Citizenship and Publie Affairs at
Syracuse. TIn addition, there is a praduate course in international law for
those going toward the Ph.D. or M.A.

Professor Priute C. Jegsur. I came in late, but I understend from your
snmming up a moment ago that you were asking for a discusaion of the basic
theory in the teaching of infernaiional law. 1 should merely like to draw
your attention in that conmection to the study made under the fitle of
American Science of International Law by Professor Kung, which was pub-
lished in @ volume issued hy the New York University Press, { believe. In
that very interesting study, Dr. Kunz surveys the writings of Americans in
the field, particularly from the point of view of considering the emphasis
that had been laid in this country upon the theory or basie concepts in the
subject. Then I think he delivers a very well directed criticism to some of
onr tendencies in the United Btates. T think the reading of that survey is an
immensely helpful thing for anyone teaching in the field.
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Chairman VENwIicR. Thank you. 'That is something we are all glad
t0 know, il we don’t know it already. Thers are s0 many, T am sure, who
are doing ifiteresting work whom we would like to have speak. Would
Professor Bradley speak for a moment on the question of how far his course
goes into the theory of the subject?

Professor Priniirg Braprey. We have only one eourse of study, in
which I try to bring together the general underlying problems, economic as
well as political, in the field of international felations, and then to deal with
the mechanisms and principles which are operative for the solution of inter-
natiomal disputes. I am expecting under the new honors major plans
which we are initiating st Amherst, that it will be possible to have an ad-
vanced eourse, a seminar coutse in the senior year, in which infernational
law can be dealt with more gpecifically. At the pregent time.l devote about
thirty per cent of the year's work to international law, particularly o the
principles underlying the settlemant of dizputes.

Cheirman Fenwick. Professor Wright, you ought to have an-idea on
the theory of the law,

Professor HERBERT WRIGHT. We have in our law school a course in
jurisprudence given by one of the members of the law faculty. He is an
Oxford Ph.DD., by the way, and has 2 degree in canon law besides. In the
eourse of the year he invites in professors from the other faculiies, the profes-
sor of eanon law, the professor of Roman law, and wmyself as professor of in-
ternational law to give a lecture or two on the jurisprudence of their respec-
tive fields. Each lecture is only a two-hour session, with a half hour or so of
discussion afterwards on the part of the students, He has found it quite
iiseful to adopt that line of action in interesting his students in the course.

Profeazor H. AgrHuR SrEINER. I have listened with a great- des) of
interest to the diseussion of these problems. Nafurally, we face them in
comparable degrees everywhere. <My own experience in offering courses in
intefnaticnal law has been limited to & relatively brief period of eight or nine
years, during which time I huve never iwice olfered the vourse in the aame
way. 1have given up hope of striking a permanent balance between theory
and practice.

At Los Angeles we are trying to appreach international law from an
objective basis. We look upon the state not so muck as & personified ab-
straction as an association of individuals, and we look to international law
primmarily ag a series of norms and standards which guide individual behavior,
whether of diplomatic officers or private citizens. So perhaps there is.an
undne emphagis in our instruction upon those situstions in infernational
law which involve the individual—such questions as the responsibilities of
states, to take a case in point.

In addition, we fry very earnestly to debunk interpational law. Our
scarch for a realistie approach revolves very largely around the problem of
finding out what meaning is being read in the year 1938 into symbols and
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phrases that were coined in the seventeenth and cighteenth centuries. This
means that we must emphasize the development of legal conecepts. In that
we are aided to a very marked extent by the {act that Professor Haines offers
arather advanced course in general jurisprudence. And the people who take
internationai |aw may very possibly have been exposed to that course as
well ng to our general courses in. American foreign policy or international
relations.

Professor Cuype EagLeToN. In reply to Mr. Steiner and Mr, Ogdon,
permit me to roake ome remark, that it sceme to me that what they need is a
course in International government rather then & course in international [aw.

Professor STEINER. I understand your interest in a certain very valua-
ble book. When [ said that we offered a course in internetional relations, 1
should hiave defined the term.  Te us that is fifty per cent or sixiy per cent
international government and introductory international law. The person
exposed to our international relations course does pick up the elements of
international law which would be needed for normal comprehension. But
since we have a technical course in international law, it seems unnecessary to
belabor the general student of international affairs with legal abstractions.
Buch students today exhibit an awesome curiosity concerning the facts of
social life, and in many different spheres. They insist that we inform them
of the dynamic currents in international relations, that we test static forms
and theories in the light of day-to-day experience.

Chairman FENwick. That raises what has been all along o dilference of
opinion between quite a number of us. I wish my friend Professor Potter
were here so that T eould discuss once more whether international law and
international orgapization can be kept distinet. 1 have always maintained
that international organization cor, if you will, internationa] government,
was an essential part of the law, and that you could no more have a course on
international law and eliminate organization than you could have a course on
congtitutional luw and say unothing about Congress, the President, or the
Supreme Court, but merely discusa statutes of Congress and the decisions of
the courts. That is & perennial dispute when Professor Potter is around.

Professor Graram STUuarT. We try very hard to distinguish between
the two because we have followed the custom of using Professor Fenwick’s
text on international law; and we find that that does not necessarily preclude
a course on international organization,

I would like to get the assistance of this conference on a problem that
came up just before I left, which is very bothersome.

We have been giving s course in internationsl law both in the political
science department and the law school, courses in international problems,
politics, International relations, and so on.  But a group of students suddenly
decided that we nced a vourse on peace. I thought we had covered the field
in these various approaches, but the students who want this course have not
taken any work in our departinent and they went to the Department of
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Education, Department of Psycholegy, Department of History—they did
not come to us—and they said, “We insist upon heving a course on peace.”

I would like to know how I am going to handle that. Har anyone run
into that problem in other parts of the country? 1t is bothering me, and [
would like some assistance, particularly so hecause David Starr Jordan, at
Btanford, did give a course at one time on the biclogy of war, treating war
from a biological standpeoint. So I suppose there is something to be snid
along that line. And I would like B little support on this attempt I am going
to make at shelving the idea of a course presented solely from an emotional
ar biological standpoint.

Professor LEEprIcE. We had the same thing at Syracuse.

Professor N, D. Hovenron. We have the same sort of problem that
has been mentioned here. Our students in that group have conducted at
Arizona all during the year a series of programs in which they had lectures
from wuniversity men and imported speakers, and they maintained con-
siderable intercst, not only among the students but among the townspeople.
They want a course that they call “Peace Science and Tactica.”” They are
frankly pessimistd and they want the course to offset the course in military
seience and tactics.

‘That is all I want to say, except that I do want to know whal to do
sbout it.

Mr. Dunys P. Myers. Mr. Chairman, I just want to make s remark.

Chairman Fenwick, I don’t know whether you can qualify as a
teacher; but you bave been furning out pampblets for many years that have
been very valuable to us-teachers; 50 we are glad to hear you.

Mr. MyeRs., I am eonnected with the Fleteher School, so Teupposeina
way that qualifies me.

I think both of these proposals raised by Mr. Stuart and Mr. Houghton
ghould be “sunk without a trace.”

Professor 3tvarr. How do you mean to do it?

Mr. Myers. 1 suppose the faculties will have to wangle that.

I have been in the peace business for something more than twenty-five
wyears, and my deliberate conviction is that peace is becoming one of those
weasel words of which you bave to know the connatation befere you can do
anything with it.

If you are going to make any advance in putting it on the map of inter-
national organization it has got to be taken out of the realm of emotionalism
and translated into various forms of organization and methods. In ather
words, peace is not a thing that you can ever aim at and get. Penco is a
form of living according te certain reepgnized safe and standard rules of life.
Instead of concentrating upon an ideology, which first and last is coming to
meah just about everything to all kinds of people, it is far more useful, far
more constructive, to examine the methods by which peoples and states can
live together in an orderly manner. If you are te have that kind of regime,
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you must understand the principles of such a regime. If you can put them
inte operation, then peace is an incidental by-product.

You might just as well try to control the weather by dealing with some
particular phase of the many elements that go to make it up a9 to assume
that you are going to talk about peace in its philosophical, psychological and
social aspects and believe that you are enabling your nation to solve its
problems with ether countries or to maintain ity legitimate position in the
world. Getting a lot of students overfrained in such abstractions is bound
to prove out as g national delusion. You vannot accomplish anything really
conzstruetive in edueation by sntislying your own mind with respect to maral
values unless they are really articulated with the facts and conditions that
make for peace or war.,

1 don’t know how you can do it in your faculties, but I think you ought
to kill such a propesal.

Chairman Frenwick. I am very much dissppointed to find that the
former Director of the World Peace Foundation iz noe longer with his Founda-
tion.

Professor HereERT WrIGAT. May I just sugpest to Professor Stuart
that possibly if ke changed the name of one of his present courses to bring in
the word '‘peace,” it might answer his difficulty.

1 have been giving & course for the last several years called “Interna-
tional Organization for World Peuce,” [or want of a betler name. Tt does
not cover the whole range of international organization, but covers amicable
methods of settling international disputes, beginning with direct negotiations
and coming down to judieial settlement, in which there is ample opportunity
to bring in the question of avoiding the causes of war, by explaining the
causes of such controversies and such attempta to remedy them as reciproeal
irade agreements, and so on. [ think perheps & change in the name of his
course aud putling in the word “peacc” might fool some of the objeetors.

Professor STuarT. I will go one better than that. I am geing to tell
them that the original name of the course is “International Orgavization for
World Peace” and T sjmply left out the word “peace,” but now, since they
ingist upon it, back it will go.

But if it is at all possible to have the sense of this meeting, I would like
to bava it stated that it is ridiculous to try to offer & course on werld peace
which is based upon the emotional approach, which is apparently what they
want.
Chairman Fenwicg. Suppose you were piving a course on peace in the
United States, would you do it emotionally or would you study constitufional
law and the possibilities of its development?

Professor ErLen D. Ernis. This seems to me something that we
should weleome rather than the reverse. Those courses are being given in a
great many other departments than the department which really should be
giving the fundamentals. I believe that, if the appeal is really being made
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to the political science departments, those departments should certainly take
up the request and give some foundation training in the subject of war and
peace.

Professor Karmmarve. At the University of New Hampshire, we call
this course “War and Peace.” It is a semester course which has been rele-
gated to the Department of Philasophy,

Chairman Fenwick: Professor Wright, I am reminded of the old way
in which the authorities, such ss Oppenheim, used to have one volume on
peace and another on war and neutrality. Arbitration wasin the volume on
war and neutrality. [t was not in the volume on peace at all.

Professor Bervaur. Mr. Chairman, 1 shell not take up very much
time, but I am somewhat amazed at the difficulty these peaple have in pre-
venting such courses. Do they pot have departments of military training or
do they have no American Legion in the vicinity?

I fancy if we sericusly attempted to introduce the word “peace” into the
title of a course in onr university there would be very serious difficulty in
bringing it about, because of the efforta of those groups. We are extremely
fearful of the word.

Now I shall add to that that we bad to a certain extent the same prob-
lem in our university. A proupof students a couple of years apo did, through
some rather important leaders of the students, propose such a peace course,
with the result that some of us took such cognizance of it as io meet with
them and diseuss the problem. And I think we were able to enlighten the
[eaders of the movement to the point that they realized that the eourse of the
kype they were thinking of, which was essentially an emotional course, was
not in itself an appropriate course; and that, otherwise, the werk was prob-
ably being covered in various courses af the university.

On the other-hand, while perhaps I haven’t any more sympathy with
thut type of course than has been expressed here, and I have great fear of
emotional treatment of that problem, nevertheless, I think we ought to ap-
preciate the point of view of the large numbcer of sbudents who cannot take
all the courses in political science and many of whom cannof take any of
them in view of their other problems. It may be that they ought to receive
some sympathy with respect to an appropriate kind of course. Sometimes I
have felt that perhaps we lacked that sympathy with the problems of many
studants, at least in our large universities, that we should have.

We have established o division of social seiences.  One of the first new
eourses proposed before the committee was a course of this same general na-
ture, but it eouldn’t get anywhere beeause of these very elements T have
spoken of. The American Legion would immediately get busy. It is
suspicious cnough that Professor Garner and I merely teach in the interna-
tional field.

Professor BENIaMin H. Wririams. We {00 gave a course in peace at
the Univergity of Pittsburgh, aithough it did not live up to our expectations.
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It took up such matters as a study of the history of war, its causation, the
effect of war on nations, and methods of war prevention. It was dropped
because of the fact the department was not large enough to continue with so
much speejalization; and we give most of that material now in the various
courses of political science, international law, internationsal relations, and
diplomacy, The students get their cmotional eseape in wetivities on the
eampus, We have a very active peace organization among the students. I
think they sent some two hundred communications to the Department of
State recently expressing the hope that the United States would not be in-
volved in the war in China, and they organized a boycott of Japanese goods.
Of course that part of it should be conducted outside of the classroom, if they
want to do it.

As to the more scademic part of it, I think it would be perfectly good to
have a specialized course in peace. But it seems to me also that the factual
material may he developed through the other courses.

Professor RusseLL. I just desire to suggest to Professor Derdahl thas
the very elements be assumed might oppose & course on peace might desire to
have it established.

Lat us take a hypothetical university in which there is eompulsory mili-
tary training over two years and there is an idea on the part of the students
and other elements to have that training put on a voluniary basis. The
military and other elements can be depended upon te oppose this for obvious
reasons, and may eventually be quite taken with the idea of satisfying the
pacifists by suggesting or supporting & compulsery course on peace to parallel
the compulsory work in mililary training.

Chairman Fexwrick. You give me an idea that I think is very interest-
ing for the colleges thet happen to have near contacts with the American
Legion.  Why not give a course on an international police foree, building up
to it through international organization and the necessity of a world order,
and then asking whether it is feasible to have an international police force.

Professor THoMas H. HEaLY, I might be able to contribute a small
ides in connection with this discussion because it happens that I have had
considerable contaet with this problem, which arises naturally, and the
criticism of the compulsory feature of it.

At one time I was chairman of the National Defense Committce of the
American Legior. So maybe I ean help express their view.

Chairman Fenwick. Have you repented of that?

Professor HraLy. Not entirely, becanse I agree with the last speaker
that the Legion is not objecting to baving proper peace courses even in con-
nection with an R. O. T. C.

I took this matter up net only with the Legion and so-called paeifist and
patriotic crganizations, but also with the War Department and the active
head of the whola R. Q. T. C. and the Chief of Staff of the Army and the
Secrctary of War. They realize this problem just as well as has been brought
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to the attention of some of our members here by demands in their individual
universitics.

After giving this matter careful consideration over a period of years we
eame to the conclusion that probably the best solution was to meet the prob-
lem at its very source, to incorporate into the R. Q. T. C. corps a reasonable
number of lectures on the problems of peace or obstacles to peace, eatses of
war, the proposed cure, and so on. That has actually been done in some
universities.

1 understand the R. O. T. C. corps at Princeton, for examptle, a3 a com-
pulsory feature of it, has a certain number of lectures on the problema of
peace. But we camc to the conclusion that it was folly to have a separate
course on peace not directly related to and connected up with the R. 0. T. C_,
which is the crux of the matter.

The War Department, or at lezst the Becretary of War, thought it
would be a good idea if a small volume could be prepared that would Bt in
with an R. O. T. C. corps, giving that as part of the course and giving the
peace zngle, causes of wur, and sovn.  Such a volume was prepared a couple
of years ago. 1f T am not violating the rules of modesty, T prepared it my-
self at the suggestion of a nuinber of these pevple who are interested in this
problem. It is ealled National Defense and Peace. If is an analysis of the
whole relations of peace to war and defense in the R. O. T. C., and the ob-
ligations for military service and the religious angle of if, the pacifie rights,
and it eovers the whole field in & smell handbook,

That handbook was approved not only by a number of peace leaders hut
also by the Sceretary of War, and it was sctunlly introduced in & number of
R. 0. T. C.corps. 1haven’t gotten any royalties yet, so I don’t know how
many. But I know that they put ib inlo a number of them primarily to
meet this very problem you have brought up here.

If you eouid bring in the peaee problem simultanecusly with the others,
many of the leaders, including the American Legion, felt you would be giving
a fairer course, and at the same time you would remove mueh of the agitation
for a separate peace course which would be like a fish out of water. That has
actually been used with the approbation of the War Department. It hag
been used and it will be used, and probably on an inereasing scale. Professor
Eugleton got out a little handbook, if I am net mistaken, which somewhat
eovered the same purpuse.

The solution I am recommending te you is that there should net be any
geparate course, but if there is agitation about the R. O. T. C,, then require a
certain amount of peace discussion in the R. O, T. C. And I will tell you
that the official sehedule for the R. O. T. C. provides for u number of lectures
on that subject.

They say the difficulty in the pnst has becn that the military officers
were so busy on the strictly military phases of it that they had neither the
time nor the background to treat it themselves; and a group of us came to the
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conclusion that maybe the professors of international law, international rela~
tions and political seience could help out the R. Q. T. C. department by going
in at regular intervals and giving these conferences. That has been done in
some placcs.  Thot may be a partial solution of the problem,

Chairman FeEnwice. 1 am going to recommend another chapter for
your book, if you won’t think it impertinent. I went to a tea aboul a week
aga and T was warned that there.was going to be a fighting admiral there, zo 1
wes told, “Don’t say anything about peace. Don't let him know that jou
arc connected with a peasc movement.”

1 went up to him and said, *“I am very glad to meet you. Don’t you
ihipk in this day of anarchy and lawlessness in the world we ought to buve sn
American Navy big enough to form part of 2 great international organization
to keep the peace?”’

The admiral turned into an internationalist for the regt of the afternoon,
and we had common ground in discussing how the peace of the world might
be kept.

Professor HEALY. [ think there is a lot of misapprehension around this
country as to the stand of the American Legion on this matier. They are
a powerful group in the eountry and they exercise a very potent weapon whén
it comes to votes. They are dedicated to peace. Make no mistake about it,
That is ouc of their prime plaiforms. 8o lar as the War Department goes,
I had the opportunity to diseuss it with the Secretary of War and General
Staff. They are interested in peace. What they want is some way of help-
ing educators ta offer a peace program.  They are not interested in war,

I don't-know about the Navy. I stick to the Army and the American
Legion, Tf you give themn half of a hund, T think they would appreciate it,

Professor HERBERT WRIGHT. 1 can speak for the attitude of the Navy,

Professor Jessue., 1 wes just going to udd one word on the Fegion and:
back up what Mr. Faaly hassaid. Ihappened to do some work as Chairman
of the Foreign Affairs Committee of the Legion in New York Staie, and 1
Lknow for a fact they were trying to promote the study of international affairs
in the Legion Posts themselves. ’

Unfortunately, from my point of view, I think 1he Legion was not suffi-
ciently intense in continuing that angle of its work, and I am sorry to say I
do not think the Legion hag made the most of the reeommendations of that
one of its committees. Dut I agree entirely that that movement has existed
in the Legion and I hope it will beeome even more vigorous than it has been,

Professor HELexw D. Rep. I do not sec why it is hevessary to be so dis-
turbed over the question of having a course on peace. It looks to me from
this discussion a8 if we need to know ourselves what peaceis, Why wouldit't
it be better to have this demand on the part of ths students to know some-
thing about peace? Why not give them an intelligent course? We do want
to prevent their going off un tangents withoyt sufBcicnt background. Why
not encourage them into getting a broad understanding of the problems of
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peace and'war. I don't think any of us know the methed of solution. DPer-
haps some of us da; but I, for one, am not gure T know anything ahout the
permanent solution. But shouldn't we take advantage of the interest that
has been aroused hy whatever means and whatever methods and divert. that
interest into a constructive solution?

Chairman FENwicE. I see that Professor Reid supporis Professor
Ellis. That is a rather interesting suggestion,  Itis a chance to tell the boys
something under the name of peace.

Professor Sruarr.  The unfortunate thing, as 1 $aid, was that they ap-
proached the philosophy, education and history departments and they got
the support of these professors, who I think know very little of the subject
and it has become sort of an avalanche of opinion that I da not think can be
regulated &s niccly us wastsugrested. It was apparcotly a demand, and it
was then followed up in the student paper, a demand to g6 hack to Mr.
Jordan’s idea of the biclogical approach.

Chairman FENwIick., Give them a straight course on organization and
call it pesce.

Professor liagLETON. Mrt. Chairman, Miss Reid said a large part of
what Iintended to say. T think these courses are going to have to bhe given,
partly because there-is & demand, more espectally because of the emntional
atlitude that we now have. Tt makes it imperative, it seerns to me, for the
universities to give coursea and to provide some scientific basiz for the diseus-
gion that is going on in this country today. There is a most tremendous cor-
fusion in it.

1 huve been wanting to answer Mr. Stuart's question. I am quite con-
vinced you can give a course of a high standard of university schalarship on
this subjeot.

There ate many serious topies which can be investizgated at grest length
by the students. Take the question of education as 8 means of removing
war; or take disarmament, or the causes of war, Many people say you have
to remove the causes of war. And the whole question of peacefyl change
comes in—and the outlawry of war, passive resistance, psychology. All of
the difierent departments of the untversity enter into it. Tt could take &
year's time withou$ any weakening of the standards of the university at all.
I am convinced that that kind of a course is coming.

Professor MarTIN. I think a great deal of the discussion about Mr.
Sluart’s problem has been somewhat theoretical. They want to study peace
from their own point of view. We have had the same experience. Their
rapresentatives submitted a list of subjects and a list of lecturers, and asked
that we give them creditb in the form of & political scicnice course. I replied
that we would have to seleet the lecturers aurselves and determine the
subjects.

I observed the selection of people an and off the campua having a certain
ideology. It is an extremely restricted approach.
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They applied to other departments on the campus, There were about
six or sevea of the lecturers in thig campus lecture series who came from a
very unrelated department. 1 told them to apply to this department, which
department should approach the eurriculum vommitice.  Aud the curricu-
lum committee referred them back to the political science department.

It is a very real problem. I think the only thing to do is to insist upon
university channels of procedure; to insist upon the eurriculura committee
assigning this particular course to those who are competent to giveit. They
are asking that it be a géneral course sand that all prerequisites of every kind
be waived.

This raises the problem of whether or noct they are competent to enter
into » study of these important questicens,

Dr. Mivtox H. CoLviN, I think those of us who have been teaching
international law in the law schools have been more restricted than the
teachers of international law in the academic courses in-political science. In
my experience in feaching international law in the law schools I found a
number of students had the ides that not only in the law, but also in history,
war is taken for granted.

We have a seciion of textbooks on international law, devoted fo the
international law of war. If we atart with the premisa of peace as the normal
relationship of nations and consider war as an interruption to peace and
what could be done to prevent these interriptions of normal reldations be-
tween nabtions, wa would start with a premise on which it would not take long
to build up 2 more enlightened approach to international law and = better
instructed public opinien.

I have attempted to satisfy that desire in teaching with a number of
lectures following Lhis order of consideration. My point is that the emotion
of the students which has caused them to canvass the various university
departments with regard to peace is entirely logical. I would {bink it de:
plorable if the young men and women of America did not have those kinds of
emotions. And those emotions can be directed through constrictive chan-
nels by the proper npproach to the study of international law and relations.

Professor CrarLes Hopges. 1 am extremely interesied in the trend of
this discussion. And I think I will say for my colleague at-Stanford that it
had a tremendous grip on the campus in those days, and it meant something,
1 think we might just a3 well recognize that we run into patterns of teaching
and of resistance to courses. And I think before we have another conference
—whish I trust we are going to have with most of ua present—we will have
experienced a very considerable change in what might be called student
trend, Whether or not. there will be professarial adjustment to these student
trends, of coutse, is open to question.

I believe tn & way it iz & confession of inadequacy to simply say that we
will exercise our Czarist rights of intellectual cantrol over the situation.

I believe you have something which is not completely introduced from
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the outside. We are all suspicious as to where any idea comes from. 1 can
recall that International Concilistion was regarded as a course which was
under some suspicion and that the Cosmopolitan Chihs, which were then
being {ostered by a very important institulion which you ean possibly reeall,
represented activities which were distinctly pacifist and open to a great deal
of question on the part of the more vigorous part of the eampus.

Therefore, we have, if possible, to inquire a3 to the direction of this
sentiment and whether or not we arc ot already satisfying it under a multi-
plicity of approaches. I think the basic material is all here, that it has sub-
stantially all been here; that it hes been in our kands, I think many of us
suffer from a sort of egoism with regard to the acuteness of our seientific atti-
tude toward these things. Personally I do not think we are so nearly scien-
tific as we think we are.

Chairman FenwicE. I am reluctant to bring the discussion to a close,
but we do have a business meeting after this. We do not want to delay the
business meeting so long that those who have to take trains will run out on us.

Professor HERBERT WRIGHT. 1 would like to say a word with reference
to the attitude of naval officers with respeet to peace. Tt was my good for-
tune last year to lecture to the naval officers in the Postgraduate School of
the Naval Academy at Annapolis, 2 group of about ane hundred officers who
had been out of the Academy for seven or eight years. My sympathetic at-
titude to peace was known to the naval authorities before they selected me,
But they allowed me to make out my own syllabus, which consisted of three
sessions: First, the general principles of international law, based chiefly npon
the ninth edition of Wilson's text-book; second, fundamental American
foreign policies and the application of the principles; third, the prohlems of
the Far East. At no time was any suggestion made to me as to what I should
or should not say. I encouraged diseussion in the ¢lassroom. They asked
questions and I answered the questions they asked me right [rom the shoul-
der. And I found it a delightful group to work with. They were just as
anxious for peace as anybody clse, as even Professor Fenwick.

Chsairman Fexwice. I am very glad that Professor Wright and Pro-
fessor Healy Lave both luid stress upon the approach to the American Legion.
As I see it, the American Legion has the idea that anyhody in faver of peace
igin favor of having his wife insulted and himself kicked. That is not at all
our conception of peace. So I recommend to Professor Healy that his final
chapter should be “International Organization to Maintain Peace.”” And
maybe that would give them the international mind, out of which might
come & little more readiness to consider the department of international law.

Professor lagueToN. 1 propose we now go to the business meeting, and,
after that, that we continuc the discussion as long as anyone cares to remain.

Professor G. B. NoeLe. I wish to make just one remark, and that is
that Professor Martin referred to the fact that the pressure for these eourses
came from those who really do want the emotional approach. I think, asa



310 BIXTH CONFERENCE OF TEACHERS OF INTERNATIONAL LAW

matter of fact, that is quite true. But I do not believe in any case they
would admit it to be truc.  'What they actually would admit, I think, is that
they want to diseuss the techniques of peace.

Chairman Fevwick. I am sure this discussion has been very helpful
to all of us. It certainly has been to me. And it has made me feal that the
annual program of cur American Society of Infernationzl Law ought always
include as ene of its tapics just sueh a subject as we have been discussing. T
could hope that our teachers conference might meet annually. We are now
in & stoge of development where we need the henefii of mutual discusdion.
Certainly it would be very helpful to meet every year. TFive yearsis too long
a time between conferences.

I now yield the chair to Professor Jessup.

{Professor Philip C. Jessup then took the chair.)

BUBINESS MEETING

Chairman Jessup. The first item on the program of the bhusiness ses-
sion is the election of officers. I believe Professor Berdahl bas 2 report to
submit.

Professor BEroaBL. The Committes or Nominations consists of Miss
Ellen Deborah Ellis, Mt. Holyoke College; Professor F. A. Middlebush, of
the University of Missouri; Professor K. C. Leebrick, of Syracuse University;
Professor Benjamin H. Williams, of the University of Pittgburgh, and of
myself.

Your committee unanimously proposes as the officers for the next eon-
ferenee the following:

For Director; Charles (. Fenwiclk, Bryn Mawr College.

For Chairman of the Executive Committee: Professor Harold 3.
Quigley, of the Unjversity of Minnesola.

For Chairman of the Committee on Publications: Professor Fred-
erick 8. Duen, of Yale University.

I assume, Mr. Chairinan, that nominations from the floor are in order.
I am willing to wait to see if there are nominations from the floor. If not,
Mr. Chairman, T would like to make a motion.

Chairman JEssup, Are there any further nominations from the foor?
T hear none.

Professor BERpAHL. I move that the réport of this commiftee be ac-
cepted and that the Secrctury be instrueted to cast Lhe unaniinous ballot of
the conference for the persons nrominated.

{The moticn was duly seconded and carried.)

Chairman Jessup. The Secretary will cast one ballot for the oflicers
named.,

Professor Huepekr Wuienr.  The ballot has been cust.  May I inguire
whether there was any nomination for the office of Secretary?
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Chairman Jussur. There was no nomingtion and in the past I balieve
no Secretary has heen elected in advance, 2 Secretary being elected at the
conlerence.

We have previously not had a standing office of Secretary o continue
between conferences, However, I believe tha present Sacretary would con-
tinue in office until succeeded by another Secretary.

The next order of business is the presentation of resolutions of the Puhli-
cations Committee, by Professor Wilson.

Professor RoserT R. WiLson. Mr. Chairman, you will recall that three
matters were referred to the Cominittee on Publications,  Shall I read these
one at a time?

Chairman Jussur. Perhaps that would be better,

Professor Wirson. I helieve most of you have copies, as they were dis-
tributed at the luncheon yesterday. The first resolution is as follows:

The Sixth Conference of Teachers of International Law and Related
Bubjeets, realizing the need of improving the extent and scope of publi-
cations of the international conferences and commissions of the Ameri-
can Republics,

1. Commends the successiul production of the publications of the
Beventh International Canference of American States by the Govern-
ment of Uruguay as a demonstration of the practical utility of uniform
printing standards; )

2. Notes that standards of uniform printing are, in aceordance
with Resolulion LIV of the 8¢venth International Conference, in foree
for the publieations of the international eonferences of American Btates;

3. Recomunends (a) that the Governing Bourd of the Pan American
Union consider the formulation of a plan whereby the procaedings and
records of the international eonferences of American States may be even
more promptly edited and published, (b) that the Governing Board
authorize the publication of its minutes from the beginning, and (¢) that
the Governing Board authorize the publication of its eurrent proceedings
in whatever form seems practicable,

I move the adoption of that resolytion.

(The motion was duly seconded.)

Chairman Jessup, The chair would remind you that this is the result
of a propesal made by Mr. Denys Myers in the first meeting of the confer-
cnee, at which time it was suggested that the mateer be referred to the Com-
mittee on Publications with instructions to report at this time. I believe
copies of the resolution have been cirenlated. Is thete any discussion?

There geems to be none.

(The motion was pub ko 2 vote and earried.)

Professor WrLgon. 1 believe you also have the second resolution before
you, but I chall read it.

The Sixth Conference of Teachers of International Law and Related
Bubjects (a) suggests to the Governing Board of the Pan Ameriean
Urion the development of the Union's various series of informational
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publications, and their wider distribution through its system of deposi-
tory libraries, and {b) recommends codrdination in the production and
distribution of the records of inter-A merican activities other than those of
the international conferences of American States, and the concentration
within the Pan Ameriean Union of both production and distribution of
all such material as soon as the budget will permit.

T do not think this needs discussion, Mr. Chairman.  We have already
discussed it at some length.

Prolessor HerpenT WrienT. May I suggest the word “its” lustcad of
“the"” before the word “budget”? It might refer to the budget of the United
States otherwize,

Chairman Jessor., Do you accept that change, Professor Wilson?

Professor Wrson. 1T do.

Professor Quivcy Wrient. Both of these resolutions appear to be
addressed to the Pan American Unjon. Why shouldn’t this zecond one be
putin as paragraph 4of thefirst one?  Itseems to be a related subject. Ido
nok comprehend the reaseon for having a separate resolution.

Chairman JEssur. Will you please explain that, Me. Wilson?

Professor Winson. I cannot see any objection to having it combined.
If Mr. Myers has no objection, I have none, Mr. Chairman.

Professor HerBes™ WriguT. 1 think ‘Mr. Myers' idea was that he
wanted these things kept distinet in the eyes of the Pan American Union.
He had consulted officials of the Department and that was their opinioa.

Chairman Jessvr. They might reccive scparale ailention,

The question has been raised, Mr. Myers, as to whether the two resolu-
tions originally drafted by you should be combined into a single resolution
or whether there is a particular purpose in keeping them separate.

Mr. Myers., There is a particular purpose in doing it, Mr. Chairman.
The second resolution, that is, the shorter ane, involves certain budgetary
matters and, therefore, should be considered on a different basis than the
other.

Chairman JessTe. Is there any further discussion? Are you ready for
the question?

(The resolution, having been duly seconded, was put to a vote and
carried.)

Chairmen Jessor. Are there any further resolutions?

Professor WiLeoN. 1 have one additional resolution. I regret that
those who proposed it did not hand it to us in time to have it mimcographed.
I shall read it slowly for the information of the body. It is as follows:

The Bixth Conference of Teachers of International Law and Related
Bubjects, appreciative of the publications of the Committee on Far
Fastern Studies of the Amarican Council of T.earmed Societies, and of the
Institute of Pacific Relations, which publications have given American
scholars greater acecss to Oriental materials,

1. Expresses interest in the publication of translations into English
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(a) of articles by QOriental scholars in the vernacular, on international
law and relations, and on Far Eastcrn governmeni, publio law and
politics, and (b) of documents of Asiatic Governments printed in their
official lunguages, and,

2. Expresses the hope that a quarterly journal for such publications
may be established, and that the Committes on Far Tastern Studies and
the Tnstitute of Pacific Relations may find it advisable and possible to
establish or assist townrd the establishment of such a journal.

T move the adaption of the resolution, Mr. Chairman.

(The motion was duly seconded, put to a vote, and carried.}

Chairman Jessup. The chair has heen asked by the Committes on
Publications of the Department of State to respond to the instructiona of the
conference on the first day and present to the conference the following
rezolution:

The Sixth Conference of Teachers of International Law and Related
Subiects, reiterating the interest manifested by two prior conferences
in the expansion of the publication program of the Department of
State;

Nating with satisfaction the achievements recorded in the reports
of the Conference's Committee on Publications;

Agserts it convietion that the contintied development and expan-
sion of thal program is necessury both for purposes of scholarship and
for the demoeratic control of the conduct of the foreign relations of the
United States; and

Records its appreciation of the whole-hearted cobperation which its
committees have constantly received from the Department of State and
its officjals; and

Corngratulates the Department of State on its admirable publica-
tion record, which has been made lurgely through the devoted efforts of
Dr. Wynne, Chief of the Division of Research and Publication, strength-
ened by the support of Assistanl Scerctary of State Messcrsmith; and

Expresses also its gratification at the intellipent and generous inter-
est which the Committees of both Houses of Congress have taken in
supporting this program; and

Urges upon both the Department of Btate and the Congress the
need for constant attention to the steadily progressive furtherance of
the publications progyam of the Department of State.

Professor HERBERT Wri1cET., Mr. Chairman, this resolution was pre-
sented to the Conference on Thursday morning by Professor Padelford in
order that it might be conveyed to the Department that afternoon, As it was
adopted by the Conference, no further action seems necessary.

Chairman Jessur. The Committee on Btate Department Publications
alsa asks me to report to the confercnce it recommendation that it be dis-
continued and that its functions be included in those of the Committee on
Publications. Inviewof the fuct that the Committee on Nominations hassug-
gested no nomination for the Committee on State Department Publications,
I assume this commitice anlomatically lapscs and, therefore, the recom-
mendation of the committee would seem to require no action.
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The Commiltee un State Departiment Publications, before going out of
existence, however, has one further suggestion to lay before the conference,
which is that the conference might well express its desire that the Committee
on Publications cotperate fully with the Committee on State Department
Publications of the American Society of International Law.

Do .you wish to take any action slong thet line?

Professor Quivcy WeiaguT. I would be glad to move that the Com-
mittee on Publications be instructed to do so.

(The motion was duly seconded and carried.)

Professor ALBERT A. RopEn. May I ask one question in connection
with codperation with other Lodies? Does anyone here know if there are
similar bodies of teachers of international law in Far Hastern countries?
Something has been said in connection with reducing this gap of filteen jcars
in our Foreign Relafions Series. I had an unofficial statement from a former
State Department man that one country in particular had been = little back-
ward in giving consent. T am wondering, for instance, if any Far Lastern
power has a similar body with which we can codperate in getting pressure en
that country.

Chairman Jessvp. Can anyone give any information on that subject
as to a body in Far Eastern countries whick might codperate with us in bring-
ing pressure on their own government?

Professor QuicLEY. There is a very active Chinese organization in the
social seivnecs, the Chinese Soctal and Political Scicnee Association. I don't
know whether or not there iz one in Japan.

Professor Quiney Wrignnr. There iy the Japancse Coencil of the
Institute of Pacific Relations. Tts address is Nihon Kokusai Kyokai, 12,
2-Chome, Marunouchi, Tokyo, Japan.

Chairman Jessur. Tnless there is & motion made on the subject, I
agsume this discugsion will be taken into consideration by the Committee on
Publications.

Professor QuicLey. May 1 propose another resolution which would
have been btought in by the Committee on Publications had it not involved
the service of a member of that committee? It iz as follows:

The Sixth Cenference of Teachers of International Law and Related
Bubjeects expresses its appreciation to the Librarian of Congress, the
Chsirman of the Committee on Library of the United States Senate and
the Chairman of the Committee on Library of the United States House
of Representatives for their great serviee to scholars and teachers in
creating & collection of official publications of many countries and in
promoting an international exchange of official publications between
the United States and various countries.

The Conference expresses the hope that these activities, and par-
tioulurly those relating to the eollection of Chiness and Japanese Gov-
ernment doeuments, will be continued and expanded.

I move the adoption of the resolution.

Chairman Jessop. Is there a second to that motion?
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Professor Winson. I should like 6o second the motion because it gives
me an opportunity to express my very great appreciation of the codperation
of Mr. Childs, who has served for the last five years as a meraber of our Cor-
mittee on Publications. While Mr. Childs is not, go far as I know, a teacher
of international law und relaled subjects, I am sure that every American
teacher of these subjects and every invesiigator is greatly indebted to him.
I therefore welcome the chance to gsecond this motion.

(The motion was put to a vote and carried.)

Profeszor Herperr Wricar. 1 was not present at all the sessions, but
did not the conference earlier adopt & resolution to appoint a Committee on
Teaching?

Chairman JessUp. There was a discussion of the question of a survey
of curricula and of a request to the Carnegie Endowment. s that the matter
you have in mind?

Professor WricaT, I thought there was a commitiee appointed to
study curricula in small colleges.

Professor Eagreron, A resolution was passed. I offer the following
resolution:

Resolved, That the Sixth Conference of Teachers of International
T.aw express ltﬂ gratitude to the Camegie Endowment for Internutional
Peuce for the generosity which has made possible the meeting of the
conference; for its hospitality s is evidensed in the loneheon given to
the conferenee, and in other ways; and for its recognition of the impor-
tance of these conferences to the improvement and encouragement of
the teaching of international law and relatcd subjeets.

+ Chairman Jmssup. The chair rules that matter is not debatable and
suggests it be adopted by the raising of hands.
{The motion was put t0 a vote and carried.)
Chairman Jesstup. The chair recognizes Professor Healy.
Professor HEany. I suggest a resolution as follows:

Resolved, That the Sixth Conference of Teachers of International
Law and Related Subjeets records its very deep regret that the sickness
of Dr. James Brown Scuit has deprived it for the first time of the in-
spiration and invaluable guidarec that he, as the founder of our or-
ganization, has given us at all previous meetings. We wish for him a
most speedy recovery.

Chairman Jussue. Tha vhair will give the conlerence an opportunity
to adopt the resolution by acclamation.

The motion is earried.

Is there any further business?

Professor HernErT WRIGHT. Before we adjourn, would you mind de-
scribing particularly what the functions of the Seeretary will be with regard
ta these proceedings?

Chairman Jessue. I think it will be the same as last year, Mr. Wright,
that is, the drafting of the record.
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Professor WricaT. I just wanted 1o be suve.

Professor NoBLE. Arising out of the discussion of last Wednesday of
the limitation of vocational opportunitics it scemed to me that it might be
worth while to consider whether it would be desireble to make a study of
these opportunities, not with a view, obviously, of encouraging students to
come into the field, but with a view to being able to state to them clearly and
distinctly what the professicnal opportunities might be with respect to the
gituption in the foreign office nnd foreign service, and how much they can
anticipate there, and what the opportunities are in other branehes of govern-
ment, and what the opportunities are in private business, and perhaps what
the qualifications wre if they want to teach.

From time to time I have felt inadequately informed te advise studentz
who are interested in this partieular problem.

As Professor Russell pointed out with regard to the situation in Cali-
fornia, we do not pretend to be s voeational school in any sensc of the word.
Yet we should like ta be able ta advise the students as [ully and as intelli-
gently ag possible,

It occurs to me that one function this group might perform would be
to have a study made of that problem. And I should like to read this
resolution:

Hesolyed, That o study be made of the vocational opportunities in
the general fields of internstional law and relations, with a view to
making clear to all interested persons the nature and extent of the open-
ings of a profeasional character that exist in these felds.

I move the adoption of that resolution,

{The motion was duly seconded.)

Chairman Jessup. I think the resolution is in order. Is there any
discussion?

Professor EacLETON. If seemns fo me this is the same sort of work which
I myself once did on the Commitsee on Fellowships, and so on. T am not
trying to slip anything by Professor Noble, but T know his interest in the
matter, and I would like to suggest that Mr, Noble be asked to underteke the
study and report to the next conferenee. 1 will not make the motion; I just
suggest it

Professor NoeLe. I would like very mueh to have the Committee on
Curricula do that.

Chairman Jessvr. Do I understand your motion suggeats the appoint-
ment of a committee for the purpose of making this study?

Professor NosLE. 1 think the committee would have te be appointed,
whether or not it would be o separate committee from the one now studying
the eurricula problems.

Chairman Jessur. I assume n separate committee would be necessary
hecause the task is quite different,

Professor NosLe. ‘They are not necessarily identical.
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Chairman Jussue. Do I understand your motion is that a separate
commitiee be appointed for the purpose of making this study and that the
Director of the conference be authorized to appoint that committee? Y am
trying to understand just what your motion is.

Professor NosLE. That a study be made. That is my recommenda-
tion.

Chairman Jessur. You do not make any recommendation as to how it
should be made?

Professor NosLE. Only that it be made by a committee.

Chairman Jessup. And that the commitiee be appointed by the Di-
rector, which would be Professor Fenwick?

Professor NopLe. Yes, that is right.

Chairman Jessue. Is there any further discussion? If not, the ques-
tion will be put to & vote.

{The motion was then put to a vote and carried.)

Chairman Jessue. That committce will be appointed by the new
Director, who has just been elected.

Is there any further miscellancous business?

Professor IZagLEToNn. Mr. Chairman, one of the difficulties of these
conferences in the past has been the fact that committee reports come up
alter we have assembled bere, and we have no previous knowledge of them,
and wu are without suflicicnt time to discuss the reports.  Bome of them are
quite voluminows, and some, 1 think, are quite important. Tt has been
suggested that such reporls be prepared in advanecc.

I am not quite sure how I should word this motion, but I would like 10
move that commitéees that have reports to give outb at the next conference
prepare them in sufficient time to have them mimeographed and distributed
in advance to the members of the conference.

Professor Quimncy WriGAT. I assume the ideas would be submitted to
the Director.

Chairmaan Jesstue.  Yes. I think the intention was that as a part of
the preparation for the next conference, arrangements would be made so that
the commitiee reports could be mimeographed and circulated to the members
of the conference.

Professor Wingon., That involves some difficulties. Xf the committee
is seattered all over the country it is difficult to get in advance the approval
of the complete roport of the commitiee.

Chairman Jessue. Isn't it true those reports are generally circulated
by mail to the members of the committee?

Professor Wirson, Yes. But generally {here come back some sug-
gestions. It is possible if there is sufficient advance notice as to when the
conference will be held.

Chairraan Jessur, For instance, with the study of the surrienla and
the study of vocational opportunities, presumably that work would begin
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in the near future. It may be another year or two or three years befora we
have another conference. It would certainly seem that those reports might
be completed and circulated among the members of the committee and then
mimeographed in time for submission before the opening of the next con=
ference.

Professor Wirson, I merely meant to suggest that it would be desirable
in so far as it is possible to do it. I do not wish to hold committees to this
rule if it does not scem practicable.

Chairman Jessue. T think that would be dnderstood. Is there any
further discussion of the motion?

(The motion was duly seconded, puf to a vote and carried.)

Professor HEaLy. I propose the following resolution:

Resolved, That it is the sense of this mesting that the Director and
the members of the four committees are due a vote of thanks for the
admirable manner in which they have handled the arrangements for
this meeting, so profitable to all coneerned.

If it 13 not out of order I would like to make a motion for a vote of thanks
to those concerned.

(The motion was duly seconded and carried.)

Chairman Jessup. Is there any further miscellaneous business?

Dr. Corviy, Mr. Chairman, I would like to make a suggestion that I
believe if this conference would go on record aa favoring conferences and
meetings more frequently, and annually, il possible—

Chairman JEssup. Of course, the chair will entertsin a motion on that;
but I am inclined to think that (he experience has been that the Endowment
has been very glad to pravide for these conferences as often as they felt it
was possible for them to make the appropristion.  And the experience in the
past has been that each year the Director and Chairman of the Executive
Committee of the conference have discussed with various individuals and
with the officers of the Endowment the question as to whether it would be
possible to kave another canference that year; and as seon as all concerned
felt that it would be feasible to meet, a meeting has been held.

I believe, Professor Eagleton, that has been our experience since the
last meeting, has it not?

Professor EagLeTon.  Yes; it has been,

Chairman Jessup. It has been disenssed annually, and the conference
was called a8 soon 8 the Endowment felt it could arrange for it.

Dr. Convin, T have just returned from Alaska and am not sure T am
o member of this conference, though I have been of previous ones. So I
doubt whether I am eligible to make such & motion as an invited guest, but
I would suggest a motion that this organization go or record as favoring
more frequent meetings of the conference and attempting to secure financial
assistanee from the universities to supplement thet given by the Carnegie

b R
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Professor Heary.  With all due respect Lo the worthwhile character of
that motion, is the gentleman competent to make the motion?

Dr. Couvin, I asked that question mysel:.

Chairman Jessur. 1 have o list of the members of the conference here.
I regret T do not find Mr., Colvin’s name on the Jist of members of the con-
ference. Since the point has been raised, the chair will have to rule the
motion ig nat in order.

I assumed, of course, that we had been intelligent envugh to avail our-
selves of your serviee as one of our members, but apparently we slipped up on
it and did not do so.

Dr. Couviv. I was at the previous conference. My inferest has not
been weakened but has been strengthened because of my connections with
the Glovernment.

Chsirman Jessve. That i3 why I made the suggestion. But since
the point wae raised.the chair rules the motion is not in order,

Professor REp. Apropos of the question just rased, I wonder if you
might want to make a motion in 8 somewhat different way. It seems to me
that the problem has been raised very fairly this time that we do need to
meet more requently. There is o meeting of the American Society of lnter-
national Law every year. In connection with the American Society of
International Law, might it not be possible to have n regutar meeting of this
conference so that there might be an opperiunity in connection with the
prograimn of the American Socicty of Internntional Law for a meeting of the
professors in that field to discuss their common problems at that time?

Chairman Jessve, Is that a motion?

Professor Rein. 1 wish to make it in the form of 2 motion, if you desire.

Chairman JEssur. Is there a second?

There seems to be no second.

Professor Quincy Wrient, There is no motion before the housc?

Chairman Jrssor. Noj; there is no tnotion before the house.

What is the pleasure of the conference? Is there further discussion of
this matter we have heen considering?

Is there any further business?

If not, T think that ends the business mecting. In the absence of the
new Director, Professor Fenwick, I shall ask Proiessor Quigley, as the new
Chairman of the Excoulive Committee, to take the chair for the continuance
of the general discussion.

{Prafessor Harold 8. Quigley then took the chair.)

Chairman QuiGLEY. Are there any furiher remarks on the question
Professor Fenwick proposed earlier, on the cuzricula of the small colleges?

I think it is gefting rather late now. Derkaps no member desires to
continue the discussion.
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Professor Ropen. One guestion with respeet to the curricula. Was
that limited to the small colleges?

Chairman QuieLEY. Yes,

Professor EAGLETON. The resolution was to investigate the curricula
of small colleges. It was for the commilice to decide and lay down ifs own
limitations, and the committee is to be appeinted by the Director.

Professor Roben. I am just curious as to the extent of the scope of
the work of this commillee and the work of the Director. I believe that the
small colleges are doing an interesting bit of experimentation which a repre-
sentative committec might very profitably cxplore.

Professor Fagreron, Tt will require some investigation to knew how
far they can go in that study. On the other hand, it will ke limited by the
amount of gssistance that they can get, if any. Therefare, it would be hetter
to leave it to the commitfee to work out for itself.

Chairman Quicrey. Is there any further discussion?

Professor Howarp WHITE.  Aside from the question of what are small
colleges I would like to refer to whatever committee is appointed a suggestion
that they associate with themselves on that committee a representative of a
school of education who has concerned himself with the question of how much
can be taught. Professor Stone’s summury of the eourses taught in small
colleges to me was not encouraging. It suggested that individual instrue-
tors were frequently offering to undergradustes lo substanee the coumscs
which they had taken as graduales and felt competent to present to under-
gracduates. I think we should consider seriously the contribution of experts
in education in angwering the question how much ean profitably be taught to
undergraduates in this field, as well as what are the best methods for instrue-
tion in this field.

Chnirman QuicLEY. Ara there any other remarks on this subject?

Professor EAGLETON. (One of the Canadian delegates to this conference
raised the question as Lo whether ur not such a study should be extended to
include Capada. I think the coramittee might take that into consideration
when they are studying the guestion,

Chairman QuicLey. If there is nothing further, T will now deelare this
conference adjourned sine die.

{(Whereupon the confercnee adjourned at 4:35 o'clock p.m., gine die.)
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The Improvement of the ('ommercial
Relntiony bebween Natioma, cited, 48;
resolution of appreciation for confer-
enecs, xiv, 315,

Castel's Case. Monre, Tnt. Ath., TV, 3710,
cited, 261.

Catholic Unjversity of Amerien, eourse on
internatione) - jurisprudence atb, 209,

Central Teresa Sugar Co., ohse mited, 261,

Certificate system for mneutral aireraft,
paper by P. C. Jessup, 220; discussion,
2959

Chaco W:a.r. declarations at beginning and
end of, 244.
Childs, James B., member of conference,

INDEX

viii; member of Committee gn Publica-
tions, ©; spprecialion of zervices, 315.
Chile-United States. Agreement for ex-
change of publications, 11.
China

Nine-Power Treaty of 1922, damages to
aliens smstained in military operations
in violation of, paper by O, Eagleton,
268; rebux sic stamlibua and, remarks
by B. M. Borehard, 146, by W, C. Den-
iz, 144.

Responsikility for damages to aliens dur-
ing wars in, paper by C. Eagickon, 256,
261, 254.

China-Japan, hostilities, 1937-1938

Naturc of, 27%; proposed reaglution con-
cerning, 285, 290, C

Responeibility for damages to aliens dur-
ing, paﬁer by . Eagleton, 264, 266; re-
marks by F. 8. Dunn, 268-71.

China and Java Export Co, v. China, 1912,
case cited, 261,

Chinese documents, publiention of transla-
tions of, 13.

Chinese Social and Polilicul Science Asso-
ciation, 314,

Chronelogy of Internctional Treatins and
Legislative Measures, eited, 6,

Civil war, responsibility for damnges to
alicns in, paper by C. Kagleton, 256.

Classics of Internatioral Law, vited, 14.

Colegrove, Kenneth W., member of eon-
erence, viii; member of Committes on
Publicationa, xi; motion coneerning
publications of the Committees on Far
Eastern Studies of the American Coun-
cil of Tearned Socirtics, 39-40: re-
marks oo psychology of propaganda,
5 33

Colleges

Canadian, suggested study by American
students in, 98-9.

Curricula in.  See Curricula.

Liberal arts, enrollment in, §9-70; func-
tion of, 70; .in Middle West, intermu-
tional low teaching in, paper by L M.
Btone, 77-83.

New Eugland private, teaching of ipter-
national law in, paper by H. J. Tobin,

27,
Colambia, publieation of afficia] documents

v, 11,

Columhia University Press, International
Documents Service, paper by J. T.
Shotwell, 31-2.

Colvin, H. Milton, remarks on economic
force as war, 251; on problems in cstab-
lishing pezee courses, 308; suggestion
for more [requent meetings of eonler-
ence, 318-19.

Commerce Reporls, cited, 14, 21,

Commereinl policies of nations, suggested
topic for internationa) relations course,
paper by, E. Btaley, 47, 49.

Commercial Policy Series, U. B, State Deps.,
cited, 21,
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Commercial Relations between Nations,
Improvement of the, study hy Car-
pegie Endowment for International
Peace and International Chamber of
Commeree, cited, 48.

Cormomission Internationale de Navigation
Adrienne, 208.

Committee of Intermatinnal Agrial T.egal
Lxperts, 208, 209.

Commitiee on Curricula of 3mull Colleges.
See Curricula.

Committee on Intellectual Cobperation,
International Studies Conference  of
the, paper by J. T. Shotwell, 27-32.

Comuittess of conference, m; election of
chairmen, 310; metion oo advanee
preparation and distribution of reports,
31713,

Conflerence arrangements, rcsolution of
thanks for handling of, 318.

Conference wectings, suggestion for more
frequent, 318-19.

Conference on International Studies of the
Committer on Intellectun]l Codpera-
tion, paper by J. T. Bhotwell, 27-32;
publications cited, 14.

Conference on World Economic Codpera-
tion, Reporé of the Committee of Ez-
porls to Lhe, quoled, 4; ciled, 48,

C'on!erence Senes U. S.'Btate Dept. cited,

8, 24-5.

Ccmfcram'am Internacioneles Americanas,
1839-1586, publication by Cameme
Ellglowment for International Peace,
7-

Congress of the United States, appropria-
ticna for State Department publica-
tions, 15=17, 401, 103, 313; joint resolu-
tions a8 a substitute for treatios, paper
by W_V, Whittington, 1M.

Constltutlon of the United States negotia-
tion of treaties under, 1

Contrahand on neutral alrcraﬂ‘. remarks by
J. W._ Garner, 228; by P, c Jessup, 227,

Coolidge, Calvin, address oo resolving
Ameriean differenees, 247.

Cooper, John C., Jr., remarks on neutral
rights and duties in serial wor, 225, ‘228

Copyright convention, Berne, %ap If
W. McClure, 147; remarks
Bouvé, 154, 154; d:scusaion. 154—64

Copyngh!; international law of, Eaper bﬁr

W. McClure, 147, remarks y C
Bmlv(‘ 154, 184 ; discussion, 154-64.

Corbett, I’ercy E member of conference,
viii; Ternatks on curricule in small eol-
leges 08-%: on appointment of Com-
mittee on Curricula in Small Collegea,
102; cn broadcusting frequencies of
Canadn and United States, 175; on
neutral rights and duties in aéria]l war,
224; on Vienncse school of interna-
ticnal law, 139,

Costs of war, suggested topic for interna-
tional relations coumse, pmper by E.
Staley, 48, 51.
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Court decisions involving loternativoal Inw,
digests of, 6-7.

Cowles, Willard B., remarks on damages to
aliens by use of force, 273.

Creeraft, Earl Willis, member of confer-
ence, viil.

Curricula in small calleges, paper by 13. C.
Randolph, 68-71; peper by H. J. Tobin,
72-7; paper by I, M. Stone, 77-83;
paper by M. K. Ogdon, 83-8; remarks
by P. E. Corbett, 98-9; by W. C. Den-
nis, 93; by C. (. Fenwick, 90-1; by
F. W, Ganzert, 97-8; by J. W. Garner,
94: by T. V. Kalijarvi, 91, 92; by K. C.
Legbrick, #3-100; by J. 0. Murdock,
96; by M. E. Ogdon, 100-1; by K. H.
Porter, 4-5; by B. C. Randolph, 91-3,
85; by J. 8. Reeves, 67, 72, ¥6-7; hy
H.D. Rmd 100; by $. W. Swenson, 07.

Committee on, xi; resolution appointing,
wiv; rernarks by P. E. Curbeld, 93, 102;
by 'C. Engleton, 89, 90, 101, 320; by
B, C. Randolph, 101, 102; by A. A.
Heden, 320, by H. White, 320; by
H. Wright, 315,

Daggett, Athern P., member of conlerence,
viii.

Domages in Internolivne! Low, M. M.
Whitemnn, eited, 23.

Dartmounth college, intermaticanl lnw and
relutiona eourses o,

Deak, Francis, memher of conference, viii;
Trcuty FProvisions Defining Newlral
Righls and Dulies, vifted, 8; remarks on
internationsl law of copyright, 164,

Deccisions of national courts involving in-
terpational law, digests of, 6-7.

Dennts, William C., member of conference,
viil; member of Committee oo Voea-
tional Opportunities, xi: remarks on
curricula in small colleges, 93; on dis-
tinction between Nine-Power Treaty
and Treaty of Versailles, 144.

Dicey, A, V. Definition of law. 112,

Diclanaon, John, mewber of eouference,
viii.

Drigest of International Law, J. B. Moore,
cited, 7; preparation by State Dopt,, 23.

Digeats of eourt decisions involving inter-
national law and of diplomatic corre-
spondence, 8-7.

Diplomatic correspondence, digests of, 6-7.

Driplomatic Correspondence of the Umited
Stotes, Inter-American AfJuirs, 1831-
1860, W. R. Mannirg, eited, 25

Diplomatic documents of Japan, publica-
tion of, 39,

szlamat:c List, U, B, State Dept., cited,

25.
Director of conference, viii, xi; eleetion of,

310.

Dumbauld, Edwurd, remarks on United
Statea copynght law, 1680.

Dunn, Frederick 8., member of conference,
vii; chairman "of Committee on Pub-
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Durm, Frederick 8. (continued)
lieations, xi, 310; remarks on damsges
to aliens in hostile operations, 269.

Eagleton, Clyde, member of conference,
viii; wember of Executive Committer,
xi; neport. of Executive Committee,
32—3 motion to eppoint nowminating
comm;tl,r'c, 33; motion to elect Score-
tary, 33-4; paper on responsibility for
damuges .t.u alicns in undeclared war,
256, discussion, 268-91; remarks on
Committee ou Curriculs in 8mull Col-
leges, 89, 00, 101, 320; on course on in-
ternational junsprudence B0, on
prahlema in esteblishing peace courses,
307; on resolution appointing Commit-
tee on Vocational (pportunitics, 316;
on advance preparation and distribu-
tion of committee reports,-317; rose-
lution of appreciation to Carneg;ie En-
dowment, x1v, 315.

Eeanamic Aspf’ris of Sovereignty, R. G.
Hewtrey, cited, 47,

Ecouowic causes of wur, suggested topie for
internationa] relations course, paper by
E. Staley, 47, 50.

Economic Codperation, Worid, Report of

the Clommitice of Bxperts to the Con-
Jererce on, quoted, 43; cited, 48.

Economic force ag war, remarks by H, M.
Colvin, 251

Feonomic interests of citizens, protection
ubroad, suggested lopie fer inlerna-
ticnal relations course, paper by E.
Stuley, 47, 50,

Eeonomie poliey, relation of nutrition to,
suggested Lopic for international rela-
tinng course, paper by B, Staley, 47-8,
51.

Economic problems, distinguished from po-
litieal problems, paper by E. Staley, 43.

Feonomic Reconsiruction, Internalional,
gtudy by Carnegle Endowment for Ine
ternetional Peace and International
Chambor of Commeree, cited, 48.

Economic work of the League of Nations,
suggested topie Tor jnlemations] rela-
tions course, paper by B. Staley, 47, 51.

Eccnomics, contribution to international
law, papcr hy E. Staley, 42-52: remarks

C, Ilcdges, 59; by H. 8. Quigley,
207; by C. G. Fenwick, 297,

Economies cdou?e at Fletcher Schgol of
Law an Jiplomacy, paper by H.
Btaley, 44-6.

Egypt, Salem claim of TUnited States
ngainst, cited, §, 234

E]hottsta..ae Moore, Int. Arb, IV, 3720,
cite

Ellis, Ellen Dehorah, member of confer-
ence, viii; member of Committee on
Publications, xi; member of nominat-
ing committee, 41, 310; remarks on
problems in establishing peace courses,
302-8.

INDEX

Endetbury Island, Tmporlunce to Ameri-
. tan nviafion, 213,

Enrollment in beral arts colleges, 69-70.

Exchange of official publications, resalu.
tion om, Xiii, 314-15.

Erecutive Agrr:emsmt Series, U. 8. Slule
Dept., cited, 25; Subject Indez to,
cited, 6.

Excentive ngreements, definition of, 183;
the makmg of, by the United Sta.tes
paper hy W V Whittington, 182-93,
196-200.

Executive Comuiltee of conlerence, xi; re-
port by . Bagleton, 32-3; report
adopted, 34;-election uf d.m.lrms.u 316,

Far Eastern studies, Committees on, of the
American Couneil of Learned Soeinlies,
resolution concerning publications nf
xiil, 3940, 312-13.

Federal Hﬂgmter vited, 14, 21.

Fenwick, Charles ., memnber of sixth con-
ferenec, vili; Director of seventh eon-
ference, xi, 310; remerks as presiding
officer of the ninth scasion, 204, 205,
298, 300, 301, 302, 303, 304, 306, 307,
304, 310; on enericaln, in sl uulleges
90—1 on international law and crgani-
za.t.mn, 143; on resolution concerning
J. H. %ntt 108: on laws of war, 202;
on courses on internabiopal jurisprut
denee, 224, 257; on honors work
international law and relations, 298; on
distinction ~betwren interzational law
and internntional organization, 300.

Finch, George A., wewber of conference,
vii; remirks of weleome on behell of
Ca.megie Indowment for International
Pazee, 1, 2-4; roll eall, 4; wnnuunce-
ments, +45, 83-90; remarks on visits of
members of conference to National
Archives snd State Departmcni‘ 45
89-90; on reselubions concerning prmt~
ng nnd distribution of Hen Ameriean
documents, 31-8; a8 presiding officer of
luncheon meeting, 177-20, 2(0-1.

Fleming, D. F., member of conference, viii,

Fletcher Scheol of Law nnd Diplomacy,
ceonomicy course at, paper by K.
Staley,

Fontes Juris Genfium, cited, 7.

Foree. See Armed force and Lconomic
force,

Foreign Commeree, Monthly Summeary of,
cited, 14.

Foreign Consular Officers in the United
States, U. 5, Btate Dept., cited, 25.
Foreign investments, suggested topie for
international relations Coursge paper

by E. Staley, 47, 50.

Foreign Rclations Committee of U. 8. Sen-
ate, functions in regard to treaty-mak-
ing, paper by W. V. Whittington,
185-9

Foreign Relations of the Uniled Stales,
cited, 810, 1720, 35, 314,
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Foretgn Serwce List, U, 8. State Dept.,
eited,

France, attitude toward visit and search by
a.lrcmft 221, 228; publieation of official

. decuments by 10.

Frasure, Carl M., member of tonference,

Vil
French Indemnity of 1831, Commission on,
266.

Cansgert, Frederic W., member of confer-
ence, viii; member of Committee on
I-'uhhmtmns, xi; remarks on earricala
in small colleges, 97-8; on psychology
of propuganda, 59,

Garner, Jomes W, moember of eonforence,
vil; remarks ‘on Tesolutions concerne
ing printing snd distribution of Pan
American documents, 37; on currtcula
in smoall colleges, 54; on A, Zimmem's
criticism of infcrostional law, 138.

General Orders No. 100 to U. 8. Armies in
the Tield, quoted, 257.

Germany-Russia, Declaration of war, 1914,

Gm}d]mrt, A. L. Defmition of Jaw. 111,
Gosnell, Gallen B., mermber of conferenee,
viii; member of Executive Committee,

xn.

CGoverning Board, Pan American Union,
publication of minutes of, xii, 12, 36,
a1l

Gireat Britain, attitude toward visit and
gearch of and by sireraft, 219, 221, 223;
pubhcn.i,mn of official dncumcnts by,

and the Law of Netions, H. A,
S.Lmth vited, 7.

Greai Bnta,m-Japan Respongihility for
bombm British ambassador, 263.
Giregoire, Abbg, quuled on trentinent of

persona in wa.r 287,

Greln ». Imperial Alrwu.yu, 155 1. T. ], 380,
vited, 208, 210.

Greyt-own, bombardment of, 265, 269, 273,
274,

Grating, Hugn, cited on nitural law, mo-
rahty and jinternational justice, 104;
on war, 236, 237, 248, 255,

Guatemala publwatlon ‘of official decu-
ments by, 11.

Hague Peare Copferences of 1890 and 1007,
Conventional provisions concerning
wur, 257, 264; pupir by G. G. Wilson,
237, 244; discussion, 250, 253, 255.

Mague Rules of 1423 concerning aérial war,
paper by P. . Jessup, 218, 219, 221,
231

Hundbogk of Lattn American Studres,

cile

Hanke, Lew:s Hcmdbook of Latin Ameri-
can Stua’:es cited, 1

Hunkow, dﬂ.mnges to a]iens during revolu-
tien of 1911-1912, 261,

Harvard Research in Interpationsl Luw,
publiceiions cited, 14; draft conven-
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tion on neutrality, cited, 225; quoted on
responmbility for damages t0 aliens, 266.

Hawtrey, R. G. Economic dspects of Sov-
eresgniy, uted, 47,

Hazard, Henry B., member of conference,
viii,

Health, relalion of nutrition to, enggested

* topie for international relations course,
paper by E. Staley, 47-8, 51.

Healy, Themas H., member of conferenec,
viii; member of Committee on Vaca-
ticnal Cpportunities, xi; Notionsl De-
Jensa unid Peace, eited, 305 remarks on
problems in estabhshmg peace COUTEEE,
304-6; resolubion sonecrning J. B.
Seoth, ¥iv, 315; resolution of thanks for
handlmg of con.l’erence 318.

Mill, Chesney, member of confurcm'c viil.

Hmdmarsh Albert E., remarks on war de-
clared and use of force, 248, 251,

History of Progress, by Bury, cited, 55,

odges, Charles, member of conference,
Viil; remarks on psychology of propa-
ganda, §9: on problems in establishing
peace courses, 308.

Holden, Alice M., member of eonfornnee,
vifi.

Honors work in international law and rela-
laons, remarks by C. (3. Fenwick, 208;
hy K. C. Leebrick, 298; by F. M. Rus-
sell, 208; by I. M. Slone, 208, by P.
HI“I:LL“% L 200,

Hocker, Richard. Quoted on source of
law, 111,

Hornbeck, Stanley K., member of confer-
ence, viii; member of Committes on
Vocational OCpportunities, xi.

Hostilities with and without declaration,
paper by G, G. Wilson, 245; discussion,
243 55, 27690,

Responsbility for damages to aliens,
paper by C, Eagleton, 26%; dwcussion,

Houp;hbon N. D., member of conference,
viii; member of Exceutive Committee,
xi; remurka an problems in estrblish-
ing peace courses, 301,

Hudson, Manley O., Faternational Legisla-
Hion, cilcd, 6.

Hunter, s, A, Dulaney, member of confer-
ence, viii.

Hyde, (‘hnﬂns Chency, raember of ennfer-
ence, viii; cited on belligerent use of
puvate prupelty, 258,

Nlinois, University of, international law
und relatione eourses at, 202-3.
Tmnigrotion Series, 1. 3. State Dept., ciled,

-

Improvement of the Commercinl Kelations
between Nations, study by Cornegie
Endowment for International Peace
and Intornational Chamber of Com-
merce, ctited, 48.

Index to Uvited Slales breutles, paper by
W. V. Whittington, 193-200.
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Indexes fo freaty matcrials, 6.

Institute of Internaticnal Law, quoted on
damages to aliens in riof, insutrection,
or civil war, 266. .

Institute of FPucific Relations, Japanese

* Council of, 3i4; resolutuon by C%
Wright concerning publications of,
wiii, 380, 312-13; remarka by J. W.
Garner, 39,

Tnstruclions to Armies of United States in
the Field, quoted, 257,

Inlellectual Cobperstion Committes, Con-
ferenee o International Stodies of the,
peper by J, T. Bhotwell, 27-32.

Intenbion s element of war, rematks by
H. W. Briggs, 271; by F. 8 Dunn, 571;
by H. 8. laitle, 255; by Q. Wright, 252,

Inter-American Afairs, Diplomakic Corre-
spondence of the United Btates, 1831-
1360, W. R. Manning, cited, 35

Inter-American documents, publication of,
%, xit, 11-13, 35-8, 41112,

Inter-American Technical Aviation Confer-
cnee, 1937, 213.

Intercontinental meeting of broadensting
organizations, 170,

Internalional Adjudieaisons, J. B. Moore,
cited, 7.

International Affairs, Ameriean Journul of,
propesed, 13-14.

Intemnalional wpreeweuts, the meking of,
by the United States, paper by W. V.
Whittington, 18993, X

Internationzl arrangements by legislation
and proclamation, paper by W. V.
Whittington, 1034, .

International Broadcasting Union, 188.

International carriage by air

Convention of Warsaw, puper by H. 8.
LeRoay, 203; remarks by W. I, Val-
lanee, 210,

Grein v. Imperial Airweys, 155 L, T. B.
46, Phillipson . Linperial Airways,

167 L. T. R. 112, remarks by W. R.
Vullance, 210, 212,
International ~ Chamber of Commrrer,

studies on International Economic
Reconstruetion and The Improvemont
of the Commercial Relations between
Nalwmas, cifed, 48,

International Conferences of American
Stutes, resolutions an publications of,
xii, i, 11-13, 35-8, 311-12.

International Consulting Committee on

in, 199

International Document Service, Colum-
bia University Press, paper by J. T.
Shotwell, 31-2.

International economic policies, tools of
analysis for appraising, suggested topic
for international relstions course,
paper by K. Btuley, 47, 49,

International Economic Heecomsiruction,
study by Crrnrgic Endowment for In-
ternational Teace and Intornational
Chamber of Commerce, cited, 48.

INDEX

International economic relations, proposals
and programs in, suggested topie for
international refations course, paper by
E. Staley, 48, 52.

International exchange of official publica-
tions, resolution on, xiii, 3i14-I5.

International Juridic Committee cn Avia-
tion, 204.

International jurisprudenee, course on, Te-
marks by C. A, Derdahl, 202; by P.
Brudley, 209; hy . Bugleton, 300; 18/
C. G. Tenwick, 2024, 297; hy P. .
Jessuy, 208; by T. V. Kahjarvi, 294;
by C. E. Martin, 203—4; by K. H. Par-
ter, 204; by H. B, Quigley, 207; by
F. M. Russell, 204-5; by H. A, Steincr,
299-300; by . Wright, 209,

Internubionnl Justice, Hugo Grotius snd,
paper by J. 8. Reeves, 104.

Tolernatianal lnw

Agrial
In time of peace, paper by IT, 8, LeRoy,
203+ remarks by W. R. Vallanee, 210;
by (. Wright, 214
Neutral righie and dulies, paper by
P. C, Jessup, 215, discussion, 222-31.
American Seience of, by Josel 1. Kunz,
cited, 208.
Canada ond, by MacKensie and Laing,
cited; 34.
Classics, vited, 14.
Copyright, paper by W. MeClure, 117;
discussion, 154-64.
Court, decisions involving, digests of, G-7.
Criticism of A. Zimmern, 110, 125, 136,
138,

Curricula of small colleges. 82z Cur-
ricula.

Durmuges in, M. M. Whitemuun, cited, 23,

Definitions of, 116, 122,

Digest, J B, Moove, cited, 7; preparation
by State Dept, 23.

Distinguizhed from international organi-
zation, remarks hy C. (z. Fenwick, 300;
by G. Stuart, 300; from politics, re-
marks by F. M. Borchard, 137, 145; by
C. G, Fenwick, 143; by A. K. Kuhn,
141,

Econorics” contribution to, paper by E.
Staley, 42-52; remarks by C. Hodges,
59; by H. & Quigley, 207; by C. G.
Tenwick, 207,

Fonles Juria Gentvum, cited, 7,

(Freal Britain and, H. A. Smith, eited, 7.

Harvard Research publications, cited, 14,

Honors work in, See Honors work.

Nature, place and function of, paper by
N, A MaeKenzis, 100 ; disrassion, 146—
46,

Pupular understanding of, the need of,
article by B. Root, quoted; 178-9.

Public, Annual Digest of Cases om, cited,

'Tea-ching in New England private col-
legea, paper by I J, Tobin 72-7: in
liberal aris colleges in the Middle West,
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International law (coniinued)

paper by 1. M. Stone, 77-83; in the
smaller eollege, purpose and method of,
paper by M. E. Ogdon, 83-8. See also
Curriculu.

Theory of, paper by J. T Kunz, 1268; re-
marks by P. E, Corbett, 139.

Violalions by threats, remarks by Q.
Wright, 228. o i

Vocational opportunttiez in, commitiee
m, xi, 101, 316-17.

See also International jurisprudence.
International Law Association, DBudapest
artielns of interprelation, cited, 268.
International Legislation, M. O. Hudsen,

cited, G. o
International organization, disfinguished
from  international law, vemarks by
C. G. Fenwick, 300; by G. Stuart, 300;
sugpested ecntribution of economic
measures to, papet by E. Staley, 48,
International rclations
Cotrses, suggested topies of economies
fur inclusion in, paper by E. Btaley,

4752,

Curticula, of small colleges. Ses Cur-
rmila. .

Honorz work in.  See Honors worle,

Kellogg Foundation for Education in, at
Carlcton College, 79-80.

Propaganda in, paper by H. D. Lasswell,
54

Voeational epporlunilics in; eommittee
on, ¥, 101, 316-17.

Internstional Studies Conference of Lhe
Commitiee oo Inieliectns) Cobpera-
tion, paper by J. T. Shotwell, 27-32;
publications of, ciled, 14,

International Technical Corzulting Com-
mittee on Radio Communieations, 1GG.

International Telecommunication TUnion,

166.
International  Trenlies and  Legisialive
Measures, Chronology of, cited, 6,
Investments, foreign, suggested topic for
internaticnal relations course, puper by
E. Staley, 47, 50.

Iowa State University, internationa! law
and relations courses at, 204,

Ttaly, attitude toward visit and search by
aireraft, 221, 223

Iinly-Turkey. Italinn ultimatum  and
‘Turkish reply in war of 1911-1912, 240,

Jaeger, Walter H. F., member of confer-
ence, viii.

Janzen, Hewry, member of confercaee, viij.

Japun, publication of diplomatie docu-
ments of, 39; sititude toward visil uod
search by wireraft, 221.

Japapese Couneil of Institute of Pacific Re-
lations, 314,

Japanese documents, publieation of trans-
lations of, 13,

Jeannotat's Case, Moore, Int. Arh., IV,
3674, cited, 262.
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Jessup, Philip C., member of confercnce,
vili; member of Commijtize on Publi-
cations, x1; mmendmoent of report of
Publications Committee, 34; report of
Committes on State Deparimend pub-
Licationn, A13-14; papoer on neubral
righta and duties in sérial war, 215, re-
marks, 227 ; remarks on resolutious con-
cerping printing and distribution o©f
Pan American Documents, 36-7: on
resolulion  concerning  State Dapart-
ment publications, 40, 103; on course
on international jurisprudence, 208; on
problews in cstablishing peacc courses,
306; as presiding officer of the ninth
seasion, 310, 311, 312, 313, 314, 515, 316,
317, 818, R19; Trooiy Provisions Defin-
ing Neutral Rights and Dutles, cited, €.

Jobst, Valentine, Lil, member of confer-

. ence, viii.

Johnstene, William C., Jr., member of con-
[erener, ix.

Joint, reselutiona of U. 8. Congress as a aub-
stitute [or treaties, paper by W. V.
Whitlington, 144,

Jurisprudence, international.
tional junsprudence.

Justiciable and mnon-justiciable disputes,
paper by N. A, MacKenzie, 120; re-
marks by E. M. Borcherd, 137; by C. G.
Fenwick, 143; by A. K. Kuhn, 141.

Kalijarvi, Thorsten V., member of confer-
enen, 1x; temarks on eurrieyla in small
colleges, 91, 92; on courses on interna-
tional jurisprudence, 204; on interna-
tional [nw and relations eourses at Uni-
versity of New [Tampshire, 204; on
problems in estublishing penen enurses,
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Kellogg, Trank B., Foundation for Educa-
tion 1n Infernafional Relations at
Carleton College, 73-80

Kunz, Jose! L., mewber vl conference, ix;
Amerinan - Smenne  of  Infernational
Ladn, cited, 298, paper on theory of in-
ternational law, 126; remarks on war
under Leagne of Nations Covenuni,
284: on infemational law and organi-
gatdon, 141,

Laatsch, Melvin H., member of conferenee,

ix,

Laing, lLionel H., member of eonferenee, ix;
Conade and the Low of Nalions, mim),
3

Lagki, Harnld, quotcd on imtrrnational
society, 112.

Lswswell, Harcld D, member of confer-
enee, ix; paper on pRychology of propa-
ganda, 52-9; remarks, 50-66.

Tatahford, Stephen,  American wember of
CILTEJA, 205 )

Latin Ammeriean governments, publication
of official doesmenis by, 11-13.

Latin American  Studies, Handbook o],
cited, 11.
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Law, analysts of, relationship of the study
of propagunds te the, paper by H. T2
Lnsswell, 52; sonrees and Functions of,
paper by J. 8. Dleeves, 111; theary of,
Y)a.pcr by J. I.. Kunz, 131, remarks by

. I8, Coorbett, 139,

Law of Nations. See Internntional law.

Laws of war. See War

League of Nations

Chronoflogy of Inlernational T'reaties and
Legislative Measures, cited, 6.

Dnmmcnta republication. by United
States, 1 istribution by Interna-
tiomal Dauument Serviee of Columbin
University Press, paper by J. T. Shot-
well, 31.

Feanomie wark of the, suggested topie
Ic-r international relations course, paper

f' E. Btaley, 47, 51.

Failure of, paper by M. A. MacKenzie,
119; remarks by E. M. Borehard, 138,
145; by C. . Fenwick, 143; by A. K
Euhm, 141.

Trealy Series, cited, 6.

League of Nations Covenant

Damages caused by military operations
in viclation of, paper by C. Eagleton,

8.

War under, paper by G. Q. Wilson, 245;
remarks by A, B, Hindmarsh, 250; by
J. L. Ifung, 253, 284 by . H. Williams,
235 ; by . Wught 252 275.

Tcorned Boocieties, Amemcan Coungil of,
resolution on publications of, xiii,
31213.

Leebrick, K. €., member of conference, ix;
member of nomlmtmg eommitton, 41,
310; remarks -on resolution concerning
printing and distribution of Pan Ameri-
can doemments, 38; on ecurricula of
small ¢olleges, 99-140; on honors work
m internationcl Jaw and relationg, 208;
on international law and relations
enurscs at Syrweuse university, 2085 on
problems in establishing peace eourses,

legw‘ala,t‘ion effecting international arrange-
;nents, paper by W. V. Whitlington,

Legislutive Measures, Chronology of Inter-
national Trealies and, eited,

Lenoir, James J., member "of conference, ix.

Le-Rny, Huwaril q member of conference,
ix; paper on international law of the
air i peace time, 203.

Lévitt, Albert, motions oered, 252, 287:
remurks on war and undeclared hostilic
ties, 288,

Libera] arts ¢olleges, See Colleges,

Liitle, Herbert 8., remarks on drclaration
of war and use of farce, 255.

Lun(‘l,heon ;neeting of teachers conference,

MaeKenzic, Norman A. M, member of
conference, ix; paper on nature, place,
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and function of international law, 100,
temarky, 140; Conede and the Low of
Nations, eited, 34.7

Malloy, Wl”l&mM Treaties, Conventions,
International Acts Pratocols  and
Agreements between United States
and (ther Powers, cited, B,

Manning, William R Diplomaiic Corve-
rpondence of the Tuited States, Inter-
American Affairs, 18811860, cited, 35.

Map Series, U. 8. Stale Dept., cited, 22-3.

Marey, William L., note on bombardment
of Greytown, cited, 265.

Murtin, Churles 15, member of conierence,
ix, member of Executive Committee,
xi; remurks on sourses on internulional
Junsprudence 203-4; on intemational
law and ralations courses at University
of Washingten, 2034 ; on problems i
establishing peace courses, J07-0.

Maryland and Virginia, Mount Vernon
conference between, 1785, cited, 48.

MeClure, Wallnce, pnper on international
law of copvngbt 147; remarks, 161-4.

McDanel, E. C,, member of canference, ix.

MeDarment, Corley P., remarks on neutral
rights and duties | in adrial war, 226,

MeNair, Ammold 1}, quoted oo progress of
international law, 120

Members of eonference, vitbx.

Merchant vessels, visit and search by air-
craft, puper by P. C. Jessup, 220; re-
marks by P. C. Jessup, 231; hy M Ww.
Royse, 223; by C. Watren, 231.

Method and purpose of tenching interna-
tional law in the smaller college, paper
by M. K. Ogdon, A3-8.

Mexico publication of official dornmenta

11,

Mlddle ‘West, international law touehing in

hberal arts collegza of the, paper by
M. Bione, 77-83.

Mlddlebush I'redenck A_ member of con-
fcrence, ix; member of nominating
committee, 41 a10.

Middlcton, (_mmge, remarks on interna-
tional law of enpyright, 161-3.

Military  operations, l‘eSDOllBlb]llLy for
damages to alicns during, paper by C.
Eagleton, 255

Miller, Hunter, Treafics and Other Inter-
national Acts of the U. 8, cited, 21

Minnesata, University of, in(:emaf-lonal law
and relations courses ak, 297,

Montkly Summary of Fereign Commerce,
cited, 18,

Moore, John Bassett, Digest o Interno-
tomal Lanw, eited, 7; International Ad~
;udwatwna cited, 7

Mora] rights in copynght paper by W. Mec-
Clure, 152; remarks by C. L. Bouvé,
155; by G, Middleton, 163

Morahty, intermnational, Huago Grotius and,
paper by J. 8. Reeves, 104,

Morrew, Hising L, member of-conference,
ix,
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utions concerning printing and dis-
tribution of Pan American documents,
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Nanking, damages to aliens during revolu-
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National Defence and Peace, by T. HO.
Healy, ailed, 305.

Natural Taw, paper hy N. A. MacKenrie,
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Neutral rights and duties, in aérial war,
paper by P. C. Jessup, 215; discussion,
222-31; Treaty Provisions Defining,
P. C. Jessup and T', Dedk, cited, 6.
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Declarations of war and, paper by G, C.
Wilson, 246; remarks by A. E. Hind-
maursh, 250; by J. L. Kunsz, 254,

DPlace in international law, paper by
N. A, MacKenzie, 121.

New England private colleges, teaching of
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ki, FA-F,

New Hampshire, University of, interns-
tional Juw and relations courses nt, 204,
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American-Turkish Claims Settiement,
eited, 8.

Niemeyer, Cerhart, member of conference,

ix.

Nobte, Grorge Hernnod, member of eonfer-
ence, ix; chairman of Committee on
Vocational Opporlunilies, xi; remarks
on psychology of prepaganda, 64-6; on
appointment of Committee on Voeca-
tional Opportunities, 101, 316-17; om
nentrality and undeclared hostilities,
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courser, 309-10.
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411 report, 310.

Nuisance, international, threat of afrial
gzoé'nbardments, rewwarks by Q. Wright,

Nutrition, relation to health, agriculture
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for international relations course, paper
by E, Stuley, 47-8, 51,

i

Officens, xi; eleckion, 310,

Official  pubfications, Infernafional ex-
change of, resolution un, xiii, 314-15.

QOgdon, Mantell E., member of conference,
ix; chairman of Committee on Cur-
ricula of Small Colleges, xi; paper on
purposc end method of teaching inter-
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838, remarks, 700-T; remarks on reso-
lution toncerning éta.te Department
publications, 40; on laws of war, 285,
206, 297.

Gppenheim, L., quoted on natural law, 112,

Orul expressions, copyright, of, paper by W,
MWallure, 151

Otterman, Harvey B., remarks on interna-
tivnal control of radin, 172.

Pacific blockade and legal wur, remurks by
Q. Wright, 280,

Pacific Relations, Institute of, motion by
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38-9; remarks by J. 'W. Garner, 32;
resoluticn on publications of, xiii, 312-
13; Japanese Council, 314.

Pact of Paris for Renunciation of War

Damages Lo aliens caused by militaty
operations in vinlation of, paper by C.
Lagleton, 268,

Declaration of war and, puper by G. G,
Wilson, 245; remarks gy J. L. Kunz,

254,

Padelford, Norman I, member of confrr-
ence, ix; remarks on resolution con-
cerning State Department publications,
1na

Pan Ameriean Conferences, publication of
documents and proceedings of, 11-12;
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35-8, 911,
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Paney, S.5., damages for sinking of, paprer
by C. Eagleton, 263, 267. .

Passporl Series, 10 8. State Dept., cited,

25. .

Peace, Nalional Defence and, by T. H.
Healy, cited, 305,

Peace coutges, problaroa involved in estab-
tishing, remarks by C. A. Berdakl, 303;
by M. H. Colvin, 308; by C. Eugleton,
307; by E, D. Ellis, 302-3; by T. H.
Healy, 304-8; by C. Hodges, 308; by
N. D. Houghton, 301; by P, C. Jessup,
308; by T. V. Kalijarvi, 303; by K. C.
Leei:n‘r.k,am; by C. K. Martin, 3079,
by D. P. Myers, 301~2; by G. B. Noblc,
309-10; hy H. D). Reid, 306-7; by F. M.
Russell, 304; by G. Stuart, 300-2, 307;
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Peace courses (continued)
by B. H. Williams, 303-4; by H.
Wright, 302, 306, 309.

Pedro, The, 175 1. 8, 354, cited, 237.

Permnnent American Aeronautlca.l Come
migsion, 213,

Perrin v. United States, 4 Ch. Cls. 543, cited,
269, 273, 274.

Pery-United Statrs, agreement for ox-
change of publications, 11; Claims
Comumission, 1841, 268,

Pfankuchen, Llewellyn E., member of con-
ference, ix,

Phillipson v. Imperial Airways, 157 L. T. R.
112, cited, 208, 212,

Pillage, respnnsxhlll for damages to
aliens, paper by g Lagleton, 202,

Pipkin, Charles W, member of conference,

ix.
Piracy in the Mediterranean, discussion,

Political proklems, distinguizhed from ceo-
nromic prohlems, paper by E. Staley, 43.
Pollock Frederick, definition of law, 112,

Po pul'ar understanding of internationn] law,
The nend of, urLu:%(‘ hy E. Root, quoted,
178-9.

Population pressure, suggested topic for
international relations course, paper by
E. Staley, 47, 51.

Porter, Kirk H,, member of conferenee, ix;
remarks on curricula in small colleges,
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prudence, 204; cn international law
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Postal conventions of the United States,
the making of, paper hy W. V. Whit-
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Presudent, of the United Stabes, functions
in regard to the making of treaties and
Executive sgreements, paper by W. V.
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mations.

Pregs Releases, U. B, State Dept,, cited, 9,
20-21.

Preuss, Lawrcnes, member of conferenee, 1x.

Printing and publication of eopyrighted
material, paper by W. MeClure, 153;
remarks by C. L. Bouvé, 156; by jof
TDumbmuld, 160,

Frivate property i wor, treatment of,
paver by C. Eagleton, 257, 264,

Procedure in the malking of treaties and
Executive agreements by the United
Siates, paper by W. V. Whillinglon,
181-94.

Proclumutions, effecling international ar-
rangements, paper by W. V. Whitting-
ton, 1934; afiecting imposition of du-
Lies under 7). 8, Tarilf ncts, paper hy
W. V. Whittington, 193-4.

Propagenda, Psychology of, paper hy H. .
Lasswell, 52-9; remarks by P. M.
Brown, Wl; by E. H. Buehrig, 62; by
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rert, 53; by . Hodges, 59; by H, D,
Lasawell, 50-66; by G. B. Noble, 64-4;
by ). Wright, 63.
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Staley, 47, 50,
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resolution on, xiid, 3940, 312-13.

Braszilian government 11
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Guatemalan government, 11,
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Institute of Pacific Relations, resclution
o, =i, 389, 312-13.

International Studies Conference of the
Committcr on Imtellectual CoBprm-
tion, paper by J. T. Shotwell, 31-2;
cited, 14,

Latin American governments, 11-13,

League of Nations, republmntmn by
Urited States, 13; distribution by In-
ternational Document Service of Co-
lumbin University Press, 31,

Mexican government, 11.

Pun American conferences and organi-
eations, reselutions on printing and dis-
tribution of, xi, xiii, 11-12, 35-8, 311,

Pan American Union, resolution on,
xii, 12, 35, 311-12.

Peruvian government, 11.

State Department. See State Depart~
ment.

Swedish government, 11.

U. B Tanf! Commission, 14,

Publications committec of conference, ¥
report, 5-15, 311-13; Teport smended
rnd ndopied, 34; eleciion of cheirman,
310; cooperatmn with Committee on
State Depurtment  Pulilicnfions  of
Ametican Society of International Law,
3

14.

Purpose and method of teaching interns-
tional law in the smaller college, paper
Ly M. E. Ogdon, 83 8,

Putnegat’s Heirs. Moore, Int. Arh., IV,
3720, cifed, 250.

Quigley, Harold 8., member of conferenee,
iz, chairman of Exrcotive Lomm[tf,ag
xl, 310; remarks on laws of war, 297.
on coursm on international Jurispru-
dence, 297; cn international law and
relations courses a4 the Tlaiversity of
Minnesotn, 207; on Chinege Social and
Politicnl Science Association, 314; as
pregiding offieer of the ninth session,
310, 320; resolution on international
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Quigley, Harold S. (continued)
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Radio, administrative mspects of interna-
tional broadeasting, aner by 1. Stew-
art, 165; remarks by Corbott, 175;
by H. B. Otterman, 172, 174; by J. 8
Rﬂeves 171; by I. Stuart, 174, 175; by

R. R. Wilson, 174 International
Bu.lt.mg Gumunittee on, 199,

HRandolph, Bessic C., member of confer-
ence, ix; member of Comrmiftee on
Curriculs of Smell Colleges, xi; pa)
on curricula of small colleges, [_;er
remarks, 91-3, 95; remarks on ap
went, of Cornmittes on Curriculs of
Small Collegss, 101, 102; on certifying
neutral aircraft, 232 on distin ing
aggressor and vmt.un 283; on war and
undeelared hnstl.lll.ms, ‘ZF‘T 280,

Raw. materials and markels, access to, sug-
gested topie for international relations
eourse, paper by E. Staley, 47, 50,

Rebus sic stantibus

Ai)aplication i national and international
per by N. A. MacKenzie, 124, 141,
Nine-Power Treaty and Treat
sailles, remnarks by E. M. Bore
145; hy W, C. Dennis, 144,

Reeves, Jesse 8., Director of sixth confer-
snce, viii; remarks a3 presiding ofliver
of first gession, 1, 5§, 15, 26, 32, 33, 34,
35, 36, 37, 38, 39, 40, 41; of second ses-
amn,ﬂ 52, 59 60 61, ﬁé,ﬁﬁ,ofthlrd
seasion, 71, 77, 83 HB—E}O 101-3; of
fourth session, 104- 108, 126 136, 137
140, 143, 144, 145, 146, of filth sessivn,
147 144, 158 161 lﬂ.‘] 184, 165, 171, 174,
175, 176 of zixth session, 203 210 215;
of seventh eession, 235, 248, 2.5{] 256
260, 271, 274, 375; on curnculu of s’ma.]l
colleges, 67, 72, 36-T; cn internationa)
control of radio, 1713 on international
Inw of copyright, 163.

Reg{;ler of & epartmeﬂi of State, cited,

5

Registration of copyright, paper by W, Me-
gGque, | remar . L. Bouvé,
157, 164 by F, Deék 134 by W. Me-
Clure, 181-4; by G. Middleton, 161-3.
Reid, Helen D., ‘mémber of conference, ix;
Temarks on cwriculs of small collegea,
100; on problema in establishing pouce
cou.rs&s J06-7; on suggestion for mote
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Repor'la of commitiees of conlerence, mo-
tion on advance preparatipn and dis-
tribution of, 317~18.
Resolutions ndupted xii—Xiv, 311-16.
Revolutions, responaibility for demages to
aliens in, pn(ger by C. Eaglston, 256.
Rice, Wi Jr., member of vonfer-
ence, ix.
Riches, Cromwell A, member of coufer-
ence, L '

of Ver:
rd, 137,
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Roden, Albert A., member of evnference,
ix; remarks on Vienna school of mter-
national law, 136; on Foreign ioms
of the United Smtee, 314,

Knodgers, William L., remarks on condo-
minium in radio commumcatmns 215;
on -smkmg submemnes of wuknown na
tionality, 28

Ronhovde; Andreas G., member of confer-
ence, ix.

Root, Elihu, nrtielc en the need of popular
understending of International law,
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Royse, Morton W., remarks on neutral

%ht.a and dut.lu in a2rial war, 222.

member of cunl‘arence
ix; membar of Exeoutive Comm;tm
xd; remarks on lawa of war, 204, 205; on
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204-6; on international low, and rela~
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national law and pefutions, 298; on
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284,
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Sa.mna. darnngu for intervention in 1899,
266, 269.
Sample, W. I, letter coneerning adrial war,

Bavsge, Charles Chauncey, Jr., member of
conference, ix.

Seott, Jamcs Hmw-n, symputhy in illness,
xiv, 104, 108, 315

Bebastopol, bombardment of, 265.

Secretary of eorference, xi; clection, 370
11; functions, 315-15.

Senate o[ the United States, functions m
Wgn e treaty- g, paper

. Y. Wh.‘lﬁtinﬁk)!l 182-9; Ldst o_f

Trepties Submitted 1o, citad, 10,

Seveuth DﬂyhAgveutmt Mission in gél_;na,

a8 hy anese operations,

Sewa.rd % Hp uoted on da.mageafor
bombard ment of Gre town.

Bhanghsi, damages to aliens cv Ja;mnf.'rva
operations, 1932, paper by C. Fagleton,

GG,

Shinobu, J., quoted DI] observance of rulea
of war, 258, 263, 2

Shotwell, James T., member of conference,
ix; paper on the Conference un Iuter
national Studies of the Committce en
Tntellectual Codperation, 27-32.

Bhrigley’'s Case. oore, Tnt. Arb., IV,
3712, cited, 259,

Bimoa, Sir John note on damages to aliens
in Chma.-Japn.n hostilities, 1937, 267,
Small Colleges, Ourricula. See  Cur-
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Smith, H. A., Great Dritcin and the Law of
Nations, cited, 7.
Soldiers, wresponsible, responsibility [or
damages to aliens, paper by C. kingle-
p I.on,262.E o A o K G
avereigndy, Eronomic Aepects of, R. G.
Hawtrey, cited, 47. =~
Sovereignty of states, international law and,
paper by M. A. MacKenzie, 116.
Spain, test of war in hostilities, 1936-1938,
remarks by H. W. Briggs, 272.
Spencer, John H., member of conference, ix.
Spicer, George 'Washington, member of
conferente, ix.
Spykman Nicholas J., member of Execu-
tive C}om.m.ittee, X
Staley, Fugene, member of conference, ix;
member of Commitlee on Yocational
Opportunities, xi; paper on contribu-
ticn of economics to international law,
42-52.
Btate Department, 1. 8.
Arbitration Series, cited, 8, 234,
Commercial Folicy Series, vited, 21,
Conference Serica, ciled, 8, 24-5.
Duomages i International Low, M. M,
Whitemsn, ciled, 23.
Diplomalic List, cited, 25.
Ezecutive Agreement Series, cited, 25,
Foreign Consular Officera in the Undted
States, cited, 25,
Foreigm Service List, cited, 25.
TFunetions , in regard to treaty-malking,
paper by W. V. ittington, 184-9.
Immigralion Sertes, cited, 25.
International Law Digest, eited, 23,
Sap Series, cited, 22-3.
Passpori Series, cited, 25.
Preas Kelemses, cited, 9, 20-21.
Publications, report of Committee on
Publications, &. R. Wilson, 7-10; paper
by C. Wynne, 15-26; remarks by H.
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40-1, 103, 313; eommittee on, report,
313-14; committee discontinued, 313;
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1929, cited, 15; miscellaneous, cited, 25,
Register, cited, 25,
Trea% Divigion, work of the, paper by
W. V. Whittington, 195-200.
Treaty 951; nformation Bulletin, cited, 10,
22, 1

Trealy Series, vited, 25,
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cited, 10.
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State responsibility for damages to aliens in
undeclared  hostilities, ps,ger by C.
Kagleton, 256; remarks by H, W.
Briggs, 271; by W. B. Cowles, 273; by

F. & Dunn, 960; by C. Eagleton, 273,

276.
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