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THE TEXT

The text of the First Edition of the Fragment on Government has been
followed here. .

The Introduction to the Principles of Morals and Legislation was printed
but not published 1n 1780 It was first published 1 1789 1n the form in
which 1t had previously been printed, but with a Preface, some
emendations, and some footnotes added, and further new passages added
at the end. Bentham brought out a new and corrected edition n
1823, adding some further footnotes, with dates, and incorporating
in the text the passages previously added at the gnd Thus 1823 ediion
hgs been followed here

ABBREVIATIONS,

I have used the following abbreviations m the footnotes to the
Introduction — :

F—A Fragment on Government.

P—An Introduction to the Principles of Morals and Legslation.

B—The Works of Jeremy Bent[am, Published under the supervision of
his Executor, John Bowring (11 Vols, 1843).

W. H.






INTRODUCTIORN

1

Jeremy BENTHAM was born on February 15th, 1748, into a well-to-do
middle-class and anﬂ;ﬁmxly of some standing 1 the City of London.
Jeremiah Bentham, his father, was the son of a lawyer of Jacobite
sympathies, the grandson of a prosperous pawnbroker, and & lawyer
himself, he had interests 1 real property and was Clerk of the
Scriveners’ Company Jeremiah Bentham went agamst his parents’
wishes m marrying the daughter of an Andovgr tradesman, but he
was otherwise ort%xodox‘ Jeremy was to practise law and enhance
futther the famuly’s property and standing, and his education was
planned accordingly thlcr{xc was still at home he was placed under
masters m dancing, drawing, French and music, he went to West-|
nunster School 1n 1755 and to Queen’s College, Oxford, in 1760, w
ntered at Lincoln’s Inn in 1763, and called to the Bar m 1769
E)“chcatc, nervous, and precocious,» hewever, he had sho fro
carly years both mtellectial and temperamental waywardness: he
retained an interest mn language and music, but before he was twelve
he had (according to his own account) found an 1deal of character m
Fénelon's Télémaque, and, after reading about some protracted legal
proceedings he had vowed war agamst the ‘Dacmon of Chicane.
At twelve, when he was admitted to Queen’s, he had scruplesabout
signung the Thirty-Nine Articles, while at Queen’s he developed an
mterest m natural science  When he was in chambers he conducted
scientific expeniments, and, mstead of preparing for legal practice,
spent his time considerighe defects of the exisung legal system and of
current legal thought{t twenty he had decided his vocation: he
would provide a foundation for scientfic junsprudence and legsslation)
The whole of Bentham's unusually long working hife was governed
by this decision. The outlines of a massive programme were already
m his mind before the publication of the Fragment on Government i

L d
* Les Aventures de Télémague was published in 1699, a year after Fénclon had been
appomnted to nstruct the son of the Dauphin. Telemachus 1s a very virtuous characeer
e book also sets out views on the obliganons of méBirchs, and by implication cniacizes
several features of the government of France under Lows XIV. Bentham later professed
to have been mterested, at the age of seven, 1 some of these poliucal arguments, althongh
he did not reahse that the work was a polincal saire  (Sce B, vol. 10, p 1.1 ) B

1x
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1776;* and he had also by then begun work preliminary to the
preparation of a penal code, mdeed, as early as 1788 he was aware
of the need for disciples tp whom the detailed working out of some of
his comta.nt}zra expanding 1deas could be entrusted. For a school of
this sort he had long to wait, but from 1765 a small private mcome
enabled him to concentrate onlus chosen task In this he was for-
tunate, for he was not aided by patronage although he was taken up by
Lord Shelburne after the publication of the Fragment, and pubhc
knowledge of his theories was very slow i growing, 1t was retarded
by the wery ferulity of hus 1deas, hus apparently msuperable desire to
follow out 1n full every consequence of every idea, his very consider-
able reluctance to publish work that he considered to be ncomplete,
and s lack of interes; in publication if his mind had ‘turned to some
encw topic! Yet he did not wholly occupy himself with wnung.
In 1785, sull obscure, he went to Russia to see his brother? and an
expeniment on which he was employed—the creation of a modern
agncultural and mdustrsl colony 1 the Ukraine In Russia he wrote
a book on pohtical economy,? and he returned to England in 1788
with, his project*for a model prison or ‘Panopticon ™ Attempts to
secure government backing (%r- this project occupied him inter-
muttently untl 1811, and meanwhile hus mam work and 1ts derivauve
studies continued. In 1788 the foundations of a European reputation
were laid. through Samuel Romully he met a Swiss exile, one Etienne

1 As a result, the wntings of Bentham constitute something of a problem  Durning has
hfeume, between thurty and forty works were published either by Bentham humself or by
collaborators from his manuscnipts About twenty more were published posthumously
Unaversity College, London, has numerous boxes of manuscript matenal left by hum,
most of it snll unpublished There 1s more unpublished materzal 1n the British Museum
Some of the works that were published duning Bentham’s lifeume were written anything
up to thirty years before publicanon Some works are, in whole or part, re-hashes of
others some are only fragments These writings cover legal science, political economy,
educanon, the church, language, the poor law, local government, banking, the postal *
service, the census, international orgamzation, and a considerable number of other
subjects  (See bibhographical appendix in Halévy, The Growth of Philosophical Radicalism )
For Bentham’s own remarks on his programme and his difficulties in coping with 1t, see
P, Preface, paras 2-4 and 18-31

% Samuel Bentham (1757-1831), educated at Westnunster School and apprenticed at
Woolwich Dockyard He was employed 1n Rusuia by Ponce Potemion, an&u;ghggf

central observaton® orksho 1y f a2 He
later Gut naval dockyard improvements for the Bnush Admuralty and became

onte of the commussioners of the Navy He was known as Sir Samuel Bentham, but ths
was ;{zamtly on the basis of his bemg a kmght of the Russian order of St George

] Defence of Usury, published 1787 *
a ;Igraptkan, or the Inspection House (1791) and Pgnopticon versus New South Wales
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?

Dumont, who undertook the revision and French translation of parts
of his manuscrpts; publication 1n France began n the same year
Mairabeau’s Courrier de Provence Three years later Bentham’s financial
position 1mproved as a result of hus father’s death; and soon afterwards
1t began to appear that at least part of his work might be accorded
recogmition m England, for m 1794 Parliament accepted the Panopticon
scheme. But there were then difficulues: five years elapsed before a

site was foynd and there were further delays in providing funds.

B% 189& over quarter of a century had passcdp since the publication
of the r@%ﬂ_ﬁﬂaﬂmmt, and m the mterval Bentham had

ublished several other works in England, including some that are
Famous to-day, such as the Defence of Usury (1787), the Introduction to
the Principles of® Morals and Legislation (1789), the Essay on Political
Tactics (1791), and Emancipate Your Colonies (1793) He had also
weltten but not yet ubhsﬁcd several more works that are equally
famous to-day, mcluding A Table of the Springs of Action, Principles of
International Law, Anarchical Fallacies, and the Manual of Political
Economy. In addition several manuscripts were in the hands of Dumont.
By 1802, then, Bentham had covered a great deal of ground, bug he
was still very lile known 1n England. But m that year Dumont
published in France, from Bentham’s \utroduction to the Principles.
Morals and Legislation and his mmuscrmmm%ﬂn
Civile et Pénale,! and this work was quickly to become known and
admured 1n France, Russia, Spamn and Latin Amenica Meanwhile
Bentham was occupied mn England with further trouble over the
Panopticon He had regarded himself hutherto as a humanuanan
reformer, certainly not as a radical, he had attended the Wilkes tral
as a Tory sympathiser, and he later wrote that he ‘never suspected
that the people mn power were against reform’, he ‘supposed they only
wanted to know what was good in order to embrace 1t."* But the
Panopticon affair provided a lesson that comaded with new influences
and the appearance af last of the long-awaited opportunity for th
founding of a school-fin 1808 Bentham became acquainted with Jarife:

Mill In the years immediately following, a school developed and
Bentham then became known as a radical)although the transinon was

1 A translation by John Neal was published in Baston mn 1830, and some of the matenal
used was avalable 1n Bownng in 1843, but the first translation wadely used was that of
Richard Hildreth (1864) This translationds used in C K. Ogden's edinon (The Theory o
Legislation) (1931) .

* B, vol 10, p 66, cf varous cgmments o Bentham’s own introduction to the second
cdition of the Fragment on Government (1828), B, Vol 1, pp 240-259
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madé withont any fundamental changes in"his central ideas and aims.
He wrote his Catechism of Parliamentary Reform i 1809 and his Radicalism
Not Dangerous in 1819, but he was also contunuing to follow lus other
ests, In 1810 he considered making a journey to Venezuela to
co legislaion In 1814 he began his Deontology.! In 1816 he
published his Chrestomathia® and 1 1818 s Church of Englandism.®
When a commuttee finally decided agamnst the Panopticon he dimandcd
and obteined compensation to the extent of £23,000. In 1820-21 he
was consulted by the Portuguese Consttutional Party By then he was
also an gstablished mnfluence at home the French versions of his work
and Ius own later wnitings were becoming known In 1823 he was a
member of the Greek Commuttee, and began work on the Constitu-
tronal Code, which wys to be the chief occupation of the greater part
. of his remaming years  But this work did not exclude other activaties:
he supplied the funds to start the Westmnster Review, and offered us
allcomprehensive code of law for ‘all nations and all governments
professing hiberal opinigns’:4 he was one of the founders of University
e, London; 1n 1828 he was writing to Mchemet Ali on the
of a Suez Canal, ana was m correspondence with Danel
ORonnell about Ireland Ho died on June 6th, 1832
ntham had already begun to influence practical affairs before
the end of hus ife But the main achievements were to come. for half
a century after his death Benthamism continued as the most potent force
mﬁnghsh reform/“Utiitarian theory was further developed by the
Is, by Austin, and by Ban and Sidgwickg~For a time the strict
tenets of Phulosophical Radicalisim had their avowed representatives in

1 Deontology or, the science of morality 1 which the harmony and comadence of duty and
self-interest, virtue and felicaty, prudence and benevolence, are explained and exemplified (Published
1834) -

3 Chrestomathia  a collection of papers, explanatory of the denﬁn to be set on foot, under the
name of the Chrestomatic Day School, or Chrestomatic School, for the extension of the new system
o-j,; mnstruction to the higher branches of learning, for the use of the middiing and higher ranks of
Ife

3 Church of Englandism and sts catech amtfned preceded by strictures on the exclusionar
system as pursued s the National Society’Sschools  with parallel views of the English and Scotmﬁ
established and non-established Churches, and qpm:ludfng with remedies proposed for abuses
Indicated and an examination of the Parlamentary system of Church Reform lately pursued and
still pursuing sncluding the proposed new Churchgs

4 See title of the first volume of the Constitutional Code published 1n 1830 The full work
was published posthumously

¥ And, of course, the work of economusts ike Ricardo, Jevons, and even Marshal?,
was affected both by Beptham’s own thought and by Benthamism On dus, and on
Bentham's origmality as an economust, see W St Jeremy Bentham as an Economist
(The Econoruc Journal, April 1941 and December 1946)
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Parliament in Grote, Roebuck and Molesworth. But these indications
1n no way reveal the extent of Benthamism's political power It would
be wrong to suppose that Bentham or the Mijls were widely read by
the ncwgbusmess men, or that many of those who were egtran

1n 1832 would have called themselves Benthamites. No more would
Peel or Russell or Macaulay have called themselves Benthamutes; but
politicians such as these none-the-less actively helped to pass a flood of
Benthamist {egislation. The reasons for this state of affairs I wilbdiscuss
later. The briefest explanation 1s that the systematic social views of the
Benthamittes and the unexpressed and perhaps unreflecuve attiades of
some of the leadgng politicians and of their followers remforced one

another; and th advan saz'
]Jrowded, very often from the works of thc hasger hlmsclf,’pto DO
1 0 QrIT} tha D 2, N _POIncCip al d ny

bechuse they wm.px den full detal ar and were ready for almost
immediate apphcation} As a gonsequence, 1t would be difficult to
overstate % importance of the achievemests of Benthamism in
,England hey mnclude two fundamental alterangns i the mcthods1
of government—the establishment of legyslan »
of?&?)rg,f and of central jonlxdl:; -mspccuon as means or the
ection of admumstration.} Ben 1sm further gave sha
cqually fundamental reforms of the Poor Law andg:f Localpc G$cm—
ment; to the mnception of a Public Health service; to far-reaching
reforms of legal procedure and of the provisions for access to l:bc
Courts; to extensive humanitanian reforms of penal laws, and to
laws for the protection of children and animals. (Benthamysmwealso
vastly extended freedom of contract throuy, _gb such measures as the
abolition of the Navigation Acts and of the laws against usury, and
thro%}x_ divorce reform, and 1t bad mauch to do with the Combination
Acts of 1824-5, the acceptance of the prinaple of hmited hablhgz and
the removal of r:ggtpus disabihities
The magnitude of these consequences of Benthamism on legislation
and admmmstration in the mnctcmth»gmmy has not been under-
estimated by commentators, nor, again, has there been any lack of
a.cknowledgcmﬁnt of thc extent to whic{for a large part of the

Tyocal cc camée to be shaken
by the ‘Historical School’ and brogrcsslm:fy declined when the writings
of continental junists were miore widely read, the influence of Austinian
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—and therefore of Benthamic—ideas has’ contnued to be manifest.
When we seek to-day to' understand the British Constitution, we still
make use of the mterpgetations of A. V Dicey, and these to a con-
siderable ¢xtent rest upon a combination of the methods of the
Austinian and the Historical schools, while for practical purposes the
general background of thouglt of most Enghish lawyers has continued
to be Austiman.

But m the course of the nineteenth century, while the importance of
the Bentharmist mfluence on practical reform and on legal thought
was readily admutted, various igcnds became current about the man
himself and about the value of his wntings Many of these legends

werk atrontzing, and not all of them were consistent with one
ra.nothcr entham was a_‘mere practical reformer’, he was an eccentric

hilosopher of the closet without knowledge of pracucal affairs, his
arren qualities of mind were teflected m a turgld and Rumourless
style; he need be heeded only as an example of muddled philosophical
i , ot as the crade forerunner of James and John Stuart Mull,
Lor as one of the founders of the modern sciéfice of economucs. v*
These conflicing views arose 1 part becausé of the quantity and
vaniety of Bentham’s works—whxcﬁ very few people cLothcrcd to
read—and m part because of the constant repetition of the kind of
picture of him that was drawn by John Stuart Mill ! They may be
resolved by reading Bentham at first hand and by looking at more
objective accounts of lus life and character * Any xzu’ﬁculucs that anise
m understanding Bentham are of a different order from those which
atise in understanding Pla¥o, Rousseau, or Hegel* there ate few great
puzzles of mterpretation, his 1deas are not intrinsically comphcated
d lus ambiguities of expression are not impenetrabl ¢ two works
2& are published here at least make 1t clear that he had 3 double nterest
practical reform

SO

e was' concerned wi

that was far from peéculiar:
and%is'hc ulj Qup ! vas 1. rl.
Green, and so, indeed, was Karl Marx{ Nor was he any unworldfy or
unpractical eccentiic.  Unilike John Stuart Mill, Bentham had a stro

sense of the ndiculous; and he had mterests as wide as the nomﬁ

Wted man of his time* he observed nature,\l{x: ted in

archutecture, chess, music and the ¢heatre. He remaiine d,

butnot ﬁcausc he led a conipletely clotstered Life: there is still in exist=
[ )

1 See s essay on Bentham m Dissertations an€ Discussions, Vol 1 Cf the view mn

Hazhtt's essay 1n the Spint of the Age .
3 See especually C. W Everett: The Education of Jeremy Bentham (1931)
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ence 3 Jgtter in which, as 2'young man, he advises his younger brother
very knowledgeably on the conduct of love affars.! He remamed,
indeed, until the end of s hife a sociable, affable and kindly man.
The Russian journey was an enterprising and arduous grand tour 3
He was m many ways a simple-minded man, but he was far from bemg
consistently unptactical: the story of hus pventiveness and of the practica-
bility of Jus mventions 1s part of the general history of the nineteenth
century and it es very impresstve reading m Dicey,? awen the
Panopticon worked, for instance in Johet Pemtentiary, Ihnoss, 1n 1920,
and 1 the 1932 Cuban Penitentiary.# Bentham’s style could gértainly
be cumbersome,’ and 1t became increasingly so as he got older, but
there was a special reason for this 1n that he was very conscious of the

ambiguities 1n brdinary language,® even to thg extent of inventing
words @Latl;ﬁgkwmg_dm ; and 1if we have never accepted
‘efistemo-threptic,” we have ratcﬁ:ﬁy adopted ‘mternational,’ ‘codi-
fication,” and several other of his inventions. In any case, his style 1s
not uniformly cumbersome 1in both of the present works there is
much very lucid writing, and there are some very telling epigrams.
Agam, 1if we approach Bentham as a_would-be mingtecnth-ce

p then we are likely to find plent i
: . d approach hum.
relationship to James and John Stuart Mill, he was the successor of a

concej om as were_cmplo

‘ m
in his tme; and it would be a remarkable thing if since that time
1o-2aVanees Tad been made m any of the numerous i

o a
en touc t tus thought 15 1n any case, on many subjects,
quite the reverse of crude: there are, for mstance, many sections i
Introduction to the Principles of Morals and Legislation m which even the
most exacting of modern readers 1s unhkely to call for further refine-

Mlec Everett, op of, pp 63-70
utvnrd Journey was vig Nice (reached by coach, canal and the Rhone) to
na (Mg way of Genoa and Leghorn) thence to Constantinople and through Bulgana
oland \ Jc return journcy took hun to Warsaw, Berlin and the Hague.
ctures N\ the relation between Law and Public Opinion in England i the ninetcenth
B (1905) \ee also C. K. Ogdea, Jeremy Benham, 1833-2032 (1930
photogt iph of the latter 1n Ogden’s book referred to 1n the previous

1 >
My aware of this hogself See P, Preface, paras 3 and 16
', para. 39, and P, chap 6, para. 6, note 1 (p. 166), and chap. 10, para. 13,
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*

ments of analysis. He wrote about poliicdl economy, but much less
than he wrote about law and government, and there are several works
}rhxch are nether about political economy nor about law and govern-
ment. Bentham 1 pet one ta he summed up quickly, outside the field
of legal theory, ﬁ; thought touched the general problems of pohtical
theoty at a few pomts only, and we are concerned here with only
certaln of these contacts mn two early works If we come to know
these two works thoroughly we shall do well, but we shall still have a
lot to learn about Bentham

\W/e should approach the two works before us with opep munds,
forgetting alike the legends and the later developments of umitanamsh(
These garly works of Bentham state certain of his views in forms whach
are more or less those m which he was to continue to hold them for the
rest of hus ife  But they are by no means defimtive statements of a

position’: still less are ¢hey definitiye statements of any body of utihi-
doctrine held in common by Bentham and later utiltarians

olitananism 1s‘&cgucnt1z thought of as a nincteenth-ceptury doctrme,

ut these works were writteh 1h the earhier_part of the last quarter
of the esghteenth century, and they represent a stage in_the develo
ment of diverse strands of mgﬁ’e%:?cﬁgc‘cntury utiitananism. ¥tili-
tinansm_ 15 frequently thought of as having been associated with
middle-class franchise and administrative reform, and it came to be so
aSsociated; but at the Gme when e was wiiting these works Bentham
was ot concerned with parhamentarv reform and not ve catl
with admimistrative reform.~Nor had he developed very far Ere notions
on education which were later to be discussed in the Chrestomathia,
although there are some views on education in the Principles.7We are
here at the foundations of Bentham’s thought as a law £mer,
mot as a parhamentary, administratve, or educatio rcf%rﬁgg
although some of the Iundamental positions nvolved in all of these
later mterests are here given first expressiom® At least n the first
instance, then, we should not look backwards at the Fragment and the
Principles m hght of knowledge of ldter developmghts

We should seek to understand these works 1n their settings; but
relating theories to thelr settings 1s no simple matter of placing them
1n a pertod or a pohity, and the setting of a philgsophical theory is not
necessarily to be explaned in the same terms that are appropriate to the
explanation of the expression of an ‘ideclogy.’ Plato’s Republic was
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written m the lﬂxtofj___rmﬂna_fmws and not of the
modetn nation-state, but it was not solely because of his experience
of the polis that Plato thought systematically and conceived himse
to be concerned with principles that transcended particular tempor (
organizattons The setting of Hegel’s poliacal theory s at Ieast both the'
Prussian state of s day and the previous development of ideal
Eh;losophy. H'we are to understand a theory 1n 1ts setting we can nev

¢ content stmply to look for an explanation mn terms of one facto:
although in some cases one factor may be more teant
another. a study of earhicr developments in formal philosophy helps
us pcrhaEs better than anything else to understand Bernard Bosanguet's
Philosophical Theory of the State, while a study of the general politics of
the peniod and of tﬁc déﬁgs_n.[,ghio_sgfhlcﬂ Systgms jymore 1mportant
if we wish to understand the views of Tom Pame:fTheones, 1n othet
words, relate in different ways to their setungs® they relate, mdeed,
in different ways to different aspects of their settings, and such aspectsj
mclude not simply some general social background or historica
period, but complex social traditions that are often inconfiict, theorie:
and explanations that are almost certainly in confict, and a Wrier

more immedite and personal cirrcemstances—hs temperament
ﬁﬁéﬁﬁommw of these factors mmAuence
the way it which current social institutions affect a man’s thought:
they play parts in determining the traditions and views to which a man
has access and what he comes to make of the logic of other theones.
Some men simply apply wn-their polincal thinking general techmques
that they have previously developed in considening the problems of
knowlecrgc or of moral obligation; other men start 1 the pohtcal
field and look elsewhere for convemtent or plausible techmques to
take over Most men mux such methods and ad% a quota of acceptance
of current dogma or prejudice. All men build on the basis of their own
moral judgments.

Whermrwe have looked mto all these questons we may begm to
speak with some confidence of the setting of 2 man’s theory, but even

en we must beware onfidence. It-1s equally possible for a
theory to remain jod= spite of 1ts author’s desire to write
not for an age but Ior ail time; or for it to contamn some umversally
valid truth m spite of its author’s obsessions with problems typical
of his own day.

We shall take the first step” towards understanding the two present
wczrlu m their setting if we realise that Bentham did not begin by
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of the pleasure-pamn psychology 3nd ethics and then rear 2
political theory on this foundatiots s primary concern was with

neither psychology nor ethics, nor was it witl polinical theory’, but!
~with the reform of exiseng laws by means of a science of law,, He
started with his expenience of the Jaw and of the legal England his
day, wach | of 2 practi¥3] cninc, He was born 1n the perod
of the W' riod when the principles of the Constitu-

tion ware viewed with no httle complacency, by Whigs because of
their ascendancy, and by both Whigs and others because of the success

with which the Constitution had survived the disorders of the previous
century  Such Itatudes favourcd the mamntenance of the status quo,

and the status quo was one mn which Parhament’s function was con-
. cerved as lying 1n the super@sion of admmlst&l_tl_ql_l_r:iﬂlvr_g_tynmhc
jcreation of new By statute, while 1t was not considered anomalous
that the Common Law and the lawyer should play leading parts®in
the regulation of social life  In these circumstances, systematic examina-
tion and comprchensiye overhaul of laws and msututions were not
notions likely to commend themsclves to those whom Bentham

~came to describe as ‘the people m power’, but Qentham considered
%m;@mmon Law and the admunistration that Parhameng was
q@oscd to_supervise_were incoherent and antiquated, and tha
systematic examunation and comprehensive overhaul were just precisel
what were required/?
Bentham’s approach,auh&cckﬁc_stwr?_mggh_m_(hc
general 1diom of the thought of his tume His ing and
.govegnment was not one based on an nterest 1n man 1n s place n
the_cosimos, in his ~ontological status Norgs 1t one based on an

A4¢_cosmos,
interest mn_problems of moral obligation Wc
fto understand such proble uest was for re: le solunons’

£0 roblems of a practical nature, and he viewed his task
swith charactenistic eighteenth—cen contldence -and characteristic

eighteenth-century narrow:ﬁgldcd.nﬂa He had no doubts abgut the

acity of reason to furnish solutions, partly because of the evident
.advances of reason1in_scientific helds-and the apparently approaching
cg‘r_tnlpleuon of geographical and ethnographical knowledge,! but
y also, perhaps, because to an Englishman of Bentham's day a
round of increasing political security and mcreasing urban and
dpmestic comfort made social problems appear to be relatively simple

therr nature The Fragment and the Principles reveal no mnkling of

! Secthcops os~ t~ cof B Prrfre
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impending turbulence i

olutions or of the qu industris »
ﬁt@c_vel_ciﬂm Sull | ;be,ﬁ reveal an
knowledge of the emergence of new modes of thought, of, for instance,
the biological notion of evolution or the psychological notion of th
positive functions of the irrational¥ Furgher, Bentham's ideas belong to
an age which had scarcely conceived the possibility of the removal o
who%c tracts of scientfic knowledge from the ken of the ordinary|
educated man.

But the conceptions used by Bentham are by no means suth frag-'
ments of the theores of others as any man might pick up in the market-
place. The nflucnce of stud¥ and reflection on carher theones 1s most
marked i his wntings and 1s acknowledged by Bentham himself.
Hg had been famihiar wTﬂ]—LockacasTronlg}_lﬂdhoo_d,M
found considerable sympathy with Hume and Voliayre. More speci-
tically, while 1n chambers he had been reading Bﬂtflggﬁm, Harﬁc

.B'e_c—caz , Montesquicu, Priestley, and Helvetius® Locke, said Bentham,
fad given him a ckuc to miethod 2 Hume had demolished the ‘chimera’
of the Ongmal Contract, and had had some perception of the true
principles of morals,® Hartley had revéaled the ‘assocation prinaple

the bond of connection between 1deas and language and between
ideas and ideas’ 4 Voltaire had appealed because of his generally
scepticHl attitude towards existing institutions,® and Barrington because
of his criticisms of existing English law ,8 moreover, these two, together

with Montesquien, Beccaria, and Hglvenus, had ‘set’ Bentham on the

! Daines Barriagton, Observations on the more ancient Statutes from Magua Charta to the
Twenty-first of James I cap XXVII (1766)

David Hartley Observations on Man, his Frame, Ins Duty and s Expectatrons (1749)

Marquis de Beccarta Det delitty e delle pene (1764, translated into French 1766, and into
English 1767)

Charles Lows de Secondat, Baron de la Bréde ct de Montesqueu De "Esprit des Los
(1748)

Joseph Priestley An Essay on the First Pnnaples of Government, and on the Nature of
Poliical, Conl and Religious Liberty (1768)

Claud Anan Helvetius De Pesprit (1758)

t F, chap S, para 6, note 1 8 F, chap 1, para 36, and note (1).

4 B, Vol 10, p 561

5 Bentham translated in 1774 one of Vltaire's lesser-known works, Le Taureau Blanc,
and wrate a preface for it n the style of Voltaire

* Barnngton {1727-1800), barnister and later judge, discussed in his Observations the
statutes indicated m his thle, and added legal, historical and etymological notes He
argued for the formal repeal of oolete statutes and the reduction to one statute of
dufferent Acts of Parhament rclating to the same subject  He did not, however, consder
that codification mn the form proposed by Bentham was a practicable project
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"Pringi 1 But in Montesqueu there was too much ‘pseudo-

metaphysical sophistry,”® and the consequences of the notion of the
‘greatest good of the grcatcst number,” which Bentham had also hailed
“with delight in Priestley,® were most frutfully to be considered with
Helvetius 1 terms of legislation® and with Beccaria m terms of a
science of pumshment 8 ;
There was, however, a more distinct pattern 1n the mncidence of
these ihfluences than Bentham’s own scattered references reveal
ceepting directly from Lacke much onception of _method,
Ben was at the same time accepting other hnes of mfluence
connecting with Locke, some from England and some from France
On the Enghsh side fell certain developments of Locke’s 1deas 1n the
hands of Hume, Hartley and Priestley, on the French side fell different
developments of Locke’s 1deas in the rationalism of the French Fn-
hghtenment  And from the standpoint of hus mnterest in law, Bentham
was making, with peculiar thoroughness, his own unique amalgam
Locke’s theories wefe as much an amalgam as Bentham’s, and thus
1s particularly true of hus pohwscal and social 1deas His attack on
LDIV]IIC Kight "anid™ his emphasis on a rclprcsentatxvc constitutional
»
ystem were re-statements of a mediaeval position, and they were
made i terms of the equally mediaeval notion of natural law, but
tLocke’s thought was also affected by the Cartesian blend of empinicism
and tanonalism_ The clements of knowledge were to be derived
from the senses only, yet scientific knowledge was certain and m
the moral field only the complexity of 1deas and the lack of sensible
représentations served to prevent an appropriate science from being
easy to formulate ® These various sides of Locke’s thought pulled in
1B, Vol 10, p 54 t F,chap 1, para 42, note 1
3 Deontology, Vol 1,p 300 Butsec B, Vol 10 p 142, ‘Prestley was the first (unless
1t was Beccaria) who taught my lips to pronounce this sacred truth—that the greatest
happiness of the greatest number 15 the foundation of morals and legislation’ Beccama
used the phrase ‘la massima fehicata divisa nel maggior numero’ But Frances Hutcheson
had used a simular phrase 1 his Inquiry into the Onginal of our 1deas of Beauty and Virtue
published 1;n 1725—‘that action 15 best, which procures the greatest happiness for the
greatest numbers’ (see the Second Treatise, Concerning Moral Good and Evil, sect 1II,
par 8, p 177, 2nd Edit, 1726) Whoever may have ongiated the phrase, the general
doctrine goes back, 1n one form or another, at least to the Stoics And the forms vary
considerably For instance, Hutcheson makes the 1mportant qualification, 1n the para-
graph quoted, that ‘the digmity, or moral importance of Persons, may compensate
numbers ’
“B,Vol 10,p 27, f p 561 s B, Vgl 3,pp 3867
* Locke mamtained that if defimtions were carefully framed this difficulty might be

overcome If ‘men would, with the same mdifferencyy, search after moral as they do after
mathematical truths, they would find them to have as strone a consequence from our
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»
dafferent directions and led to divergent developments m the hands of
his successors  Some of Locke’s notions (such as his views on the powers
of government which were developed by Montesquicu and repeated
mn the arguments of Blackstone which Bentham attacked in the
Fragment) became vehicles for the expression of Enghsh eighteenth-
century constitutional nterpretation. ﬁls was, perhaps, to no hnle
extent because Locke’s general pohitical position was a re-formulation
of traditional interpretatfons of English institudons. in thiserespect

there 1s more contiaty between his ideas and those of Burke than 1s
generally supposei; But by other men the logic of Locke’s empiricism
was carried much further than he himself had taken it, and in such a
manner as to dsyorce 1t both from tradinonalism and from rationalism.
These developments were most thoroughly undertaken by Hume,
following the lead given by Berkeley If the discrete particulats of
sensc experience wereAhe bases of knowledge, then the principles of
their combination wgfe subjective, and we were notaware, for mstance,
of objective na laws or natural nights, neither was there any
social contract. s overnment must be considered to bel
w%u%e_;d%ﬁm__lmmwm—mot er
with Burke _ But there was yet a further development from Locke
——— el
empiricism lyle holding that we a by
meaps of rcason, Locke had he e ancient view that ‘good and ev
are nothing but pleasure and pain, or that wh;ch 0CCasions or pro-
cures pleasure and pam to us’, the will of God deciding what 1s to give
as the one or the other ¥ This theological hedonism was destined to
have a very long life m England  Gay?® and Hartley developed theones
of psychology based on pleasure-pain and association, and with a
theological reference, and Priestley and Paley* developed social theories
that used these psychological ideas and spoke i terms of greatest

happiness, but they again made recourse to God as the guarantor of
the 1dentification of individual and social mterest.

From Locke’s own notions Bentham drew very little directly sa Q
Wmmu% ana”m‘rlrraﬁﬁﬁgn ,
of these ‘Newtonian’ 1deas to social and political questions, both Locke,

[ i

clear and disnnct 1deas and to come nearer perfect demonstration than 1s gencrally sup-
posed’ (Essay Coucermng Human Understanding, Bk 4, chap 3, paras 18-20)
! Treatise of Human Nature, Bks 2 and 3
2 (z‘; at Bk 2, chap 28, para 4, cf chap 7, paras 2-4, chap 20, para 2, chap 21,
ara .
P John Gay A Dussertation concerning the Prnciples and Criterion of Virtue and the Ongin
of the Passions (1730) *
¢ Wilbam Paley Prinaples of Moral and Political Phulosophy (1785). »
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and Bentham were very much in hne with older views; the successful
models for the development of science Tay in mathematics or mathe-

matical astronomy concetved as prowynces for the deductive operations
of a naturslly merrant rcason“’ﬁ_&%Lockc, however,
the ?thod of reason was that method for which Descartes had pro-
vided tules_problems should ke resolved mto their simplest elements,
nothing should be taken for granted that was not clear and distinct,
and thdught should move in single steps each one no greater than the
manifest connections of the subject-matter warranted® As a conse-
‘quence; while on The one haid 2 Very considerable role was accorded
to reason, on the other hand severe imitations were imposed as regards
the tractability of reason’s subject-matter certamty nught be achieved,
ut only 1n a field that permutted a first process of reduction to simple
units and 2 consequent process of recompositon  Humc's philosoghy
had mvolved both processes, but 1t had provided a subjective account
of the second of them that was opposexf th by the majority of his
contemporaries and by later thinkers. “Bentham was probably not
concerned to follow all that Hume had to say, least of allpthosc aspects
of Hume’s thought in which 1t %as held that the deficiencies of reason
were to be remedied by mstiner *HeAvas mawnly impressed by Hume’s
ttack on contract and natural law, and he tended to retam 2 role for
feason_that Hume would have rejected On the other hand, he was
nearer to Hume than were some of the French descendants of Locke
to whom Voltaire and Montesquieu had brought the doctrines of the
English Revolution, and by whom these doctrines were received as a
basis for a sceptical consideration of the existing French régime
The Philosophes, or those of them who were to mnfluence Bentham
most, were concerned with solvents of custom and tradition 1n France
and the foundation of a reasonable philosophy and political theory.
Some of these men concerved that reason should epable men to free
themselves from the bonds of custom and authority 1f reason operated,
as Locke had suggested, without the aid of innate 1deas, then it was
possible by taking thought to undermunc the sway of tradition; by
“means of education and the control of the environment whole social
structures_might be altered, and altered quickly ; In this nger-
onne therc was much common ground
with Bentham, as there was alse common ground in the search for
laws or principles that reason should follow. But Bentham was no
inchned to mamtan that such laws or prigciples were those of rcaso;i'

¢ 1 Duscourse on Method (Everyman Edition, pp 15-16)
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itself, still less was he inchined to mamntain, as Montesquieu still mamn-
ed, that they were 1 any sense natural laws v

Yet Bentham was more influenced by ‘the utthtanan developments
of Locke 1n their French than n their English form. Interested in certamn
aspects of psychology, and i particular m the psychology of language,
he was msufticiently interested 1n the geperal mmutiae of psychological
analysis to wish to follow Hartley 1n detail ,and his own other nterests
and perhaps the mfluence of Hume we Cn.hkcly to lead lum to the
theological unlitaramism of Priestley §Ta.a considerable degree
Bentham was adopung towards the legal mnsututions of s owp
country much the attitude that the rationahst Philosophes wre
adopting _towards the “Whole of the social institutions of

. a113an as _thus
when he tead in 1769 the De L Esprit of Helvetwus,
VNG Was anl atheist, for that work propounded a_secular science oq
morals which would also be a science of legislation “Maintaining that

pleasure and pamn were the sole springs of human action and judgment,
Helveuus argue 2 betwee ivate and.

human n wgg’Sﬁc h a legislator could frame a system of rewards and -
punishments that would serve the mterest of the pyblic, which was the |
same as that of the ‘greatest number ’ Helvetius aﬁo mndicated that the |
‘principle of the unlity of the public’ was a pnnaple which embraced
the whole of ‘morals and of legislation’,) These 1deas of Helvetius were
further developed by Beccaria in tus Crimes and Punishments, published
mn 1764, translated mto English m 1767, and read by Bcntlll*?l.
Beccary, like Paley later, class1£1£d patls and spoke of their mtendty,

duraffn, proxifuty and also spoke of the ‘greatest
happmess of the greatest number,” and he dealt with the suﬁlect-r_nattcr
which Bentham was concemned.) T
t_first sight, thg{,_qulzﬁ of Benthams ocht 10 the presen

o
d P PCd

NQ WO,

rs

B nHuence ,
The shape in which he received thé French utihtarian ideas and the
application he made of them were affected by the employment of a
method akin to Locke’s, by a Scepticism akin to Hume’s, and by
Bentham’s own legal outlook and interests. Further, account must be
taken of Bent! - s dwn unysual capaaity for indus

ertmacy for side-1ssu d his particular mt
anguage Mis views are thus not merely eclectic 1 hus systematzation |
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| alone, byp also m particular developments, he brings many mndividual
/conrnb tious ani he 1s certamly not to be studied simply as one
" through whom 2 mechanical blend of mfluences from carﬁcr writers

was passed,on to his successors o/

There 15 one final charactenistic, however, which 18 common to

Bentham and many of the wmters of the French Enlightenment.

was not_o , t Iy,
¢ moved soméewhat jerkily from subject to subject and by no me
always within the fie hus mund penetrated a short distanc
here, asgreater or lesser distance there, he was interested unevenl
m_different topics and followed up some 1deas and not others, h
could maintain a ngid scepticism m face of some aceepted 1deas
recerve without exammation other 1deas that some of his contempo

anies mght question j The works we are considering here are to

rcgaracj as c]ﬁﬂfxcts of an gnsystematic ntellectual radicalism.,
and that 1s not merely another way of sayng that they belong to
philosophical as oppostd to popular radicalism  Jhe radicalism fere
‘15 a radicalism of the intellect, and therem lies a major compensation
for some of the common hmitations of the peniod, for the incomplete-
ness of the works as considefandns of social and poliical problems,
and for the absence of a system, particularly for the E’nrtcr We explore
the ramufications of a system with decreasing interest when we have

learned that 1t rests on a fallicy We may consider that Bepthamn
abgmds.mﬂm;mm_j;mgggg%@_cgg.%xﬁ%gle basts,
His radical turn of mind made him turn back constantly to digup a
vancgﬁ of conceptions and examne their roots JWe %ve much to
carn from such an attitude and from the results of many of his

examunations We are confronted here with something more challeng-
ing than a ready-made system—a series of possible approaches to central
problems of society an! politics, any one of which we may be able to
utihze without commutting ourselves to the others, and any or all of
which may be capable of adaptation

I

Bentham nterrupted his work on pumshments 1n 1774 to make
drafting suggestions to hus friend Lind! on 2 Commentary that Lind

1 John Lind (1737-1781), an ex-clergyman who' entered the service of the King of
Poland When Bentham knew him he was engaged 1n political journalism and acted as an
unofficial Polish represeatative m London



INTRODUCTION XV

had begun to prepare on the Commentaries of Blackstone. Bentham

wickly produced work that Lind so greatly preferred to his own
Ehat he agreed that he should withdraw and that Bentham should
go on. Bentham did go on, and almost but not quite completed hus
Comments on the Commentaries, which for some reason he then put
aside and to which he did not subsequently return. It was published
from the manuscript for the first tme m 1928 But before he had
quite fimshed with ius Comments on the Commentaries, Bentham turned
back to consider a pomt about the nature of sovercignty that Black-
stone had mnserted nto his discussion of mumicipal law. It eccurred
to Bentham that fus own digression on this digression of Blackstone’s
mught stand by itself, and accordingly he deaded to publish 1t. The
result was the Fragment on Govermment, which appeared anonymously

1776.
miIn the preface to the Introduction to the Prnciples of Morals and
Legislation Bentham gives us some account of the onigin of that work
It was mtended as the mtroduction to his penal code which would
follow 1n the same volume This project, says Bentham, was held u
becausc he found himself (for what was by no means t6 be the last nmxs
‘unexpectedly entangled ’ The introduction was set up 1n type by tself
and printed but not published 1n 1780 some of the copies got about
without Bentham’s authorisaton Bentham says that meanwhile
he had found that the principles he had set out mn this mrroduction
were underlying his subsequent thought and that he therefore decided
on an authomsed publicaton embodying some emendauons and
corrections, hence tEe publication 1n 1789 Thus 1s not, however, the
whole story Bentham had 1 fact to be pressed by his friend Wilson?!
as late as 1788, to publish hts mtroduction at all, and Wilson was con-
cerned because Paley had pubhshed in 1785 lus Principles of Moral and
Politscal Philosophy with the consequence that the puﬁhc might think
that Bentham had borrowed 1deas from Paley

It 15 thus apparent that these two works were rather casual produc-
tions, both as regards their form and as regards the circumstances of
their publication. Further, neither separately nor together do they
cover all the ground that Bentham had covered by 1789 Between

1 George Wilson (?-1816), a Scotush barnster who later became leader of the
Norfolk circuur On one occasion Wilson appears to have saved Bentham from drown-
g The friendship was afl early and not very lasting one the temperaments of the two
men seem to have become increasthgly incompatible In the Preface to F, 2nd edut
(1828) Bentham admutted that the Prinaples ‘would not have come out when 1t did, 1
1789, but for George Wilson® (Bownne, Vol 1, p 252)
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the publication of the Fragment and the publication of the Principles,
Bentham had wntten and pubhshed his Defence of Usury, a work on
political economy, and the manuscripts entrusted to Dumont touched
on aspects of law that are not discussed in either of the present works
It may therefore appear to be questionable whether there are any good
reasons why the Fragment andethe Principles should be chosen for re-
ublication to-day as political texts But there arc several good reasons
[ %ﬁ‘
the sa

Phe mest important reason is that these complementary products of

me period of Bentham’s thought give fairly complete expression
s views on certain _pohtical themes A second reason i1s
at much that has been written about Bentham’s views on these themes
has drawn to a surprising extent on Dumont’s edited Theory of Legisla-
tion, and while Dumpont on the whole performed his task of editing
very faithfully,! 1t 15 preferable _LQ.-LEa.LfAMha.L Bentham, bad to @y
exactly as he himself said 1t ) A third reason 1s that there 1s still a
tendency mn some commentaries to speak as though Bentham had
somewhere expressed 2 ‘political theory’ m a firm and final form,
whereas no one of his works 15 defimitive, and so far at least as one
"aspect of hus political thought was concerned, there was a difference

hbctwecn hus earhier he present two works have the
l‘], dnaoe O . C CILC

m WRo wWrote before ti as

The Argument of the Fragment on Government

Bentham’s purpose m the Fragment, as also m the Comments on the
Commentaries which he did not publish, was to subject the doctnings of

William Blackstone’s Commentaries on the Laws of Englang to destryctive
crificism that wo e effccuve in_undermimng their authonty.
W3t Wis authoritative about Blackstone's worke It was written
by the first Vinernan Professor of Law at Oxford, which perhaps m
itself gave it some standing Its substance had already figured m
the Professor’s lectures (which Bentham had returned to Oxford to

hear in 1763) and his doctrines had therefore begun to contribute to the
outlook of lawyers and others m Bentham’s own generation 2 But

1 See the appendix to Halévy’s Growth of Philosophical Radicalism, and Ogden's Intro-
duction to hus edition of the Theory of Legislation, pp %xxvn-1
® See F, Preface, paras 28-29
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probably most important of all was the fact that the four volumes
(which appeared between 1765 and 1769) were written mn what
Bentham himself acknowledged to be the language of ‘the scholar
and the gentleman’ ! 1n bref, the work appealed to and was received
by, a wide circle of readers 2

What concerned Bentham m this was the further currency that was
now lable to be given to 1deas of whose fallacious nature he had
already become convinced when he first heard theém in the author’s
lectures There was no novelty m panegyrics on the Briush Constitu-
tion since Montesquieu had written 1n 1748 Between the pushcation
of the Commentaries and that of the Fragment there had appeared yet
another culogy m the shape of de Lolme’s Constitution of England

Blackstone was 1n a tradition As Bentham saw 1t, Blackstone, with
all lus learning and his elegance of diction, was no more than repeating

the same incon t medley of clichés of which current legal thinking
was composed,The law ozl nature was there, sometimes revealed by
God, sometimes discovered by Reason, and at was accompanied by
self-interest as the basic principle of actuoni- 6vercxgx:tztx was supreme,

and absolute authority¥yet the sovereign could be spoken of as having'
duues, and individuals had absolut? natural rights which 1t was the
principal aim of socicty to protect. While previously isolated individuals
did not detiberatelyagree to mstitute society, compact yet somehow:
represented the orgamized relations between individuals and society.
And the virtues of the British Constitution would be found to reside
m the fact that 1t was an almost perfect example of ‘mixed govern-
ment’ and scparated and balanced ‘powers’ It was clear tof‘ﬂenfﬁam
what the vogue of such 1deas would do if 1t went uncheckéd. 1t would
confirm those prejudices which he was most concerned to overtum

and 1t would erect a barrier agamnst the reforms he hoped to accom-

%sh Lhe mam purpose of the anrggnt1 therefore, 15 to explode these 1
adeas, &at should

but the work s also mtended to indicate other 1deas
take their placey T
Bentham acknowledges that the aums of she Fragment are

negative, rather to overthrow than to set up, but he thimks that they
may go some way towards helping readers to think for themselves 3
His critical aim 1s to show Blackstong’s waccuracy .of thought and
his_confusion, and how his 1deas maEe&Em an_encmy to reforma-
sony' This 1s to b& done by means of a close exammation of one

3 F, Preface, para 44 @ F, Preface, para 4 3 F, Preface, para 69.
4 F, Preface, para 5
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t of the whole 1s exemplified ! This fault ressdes i the confusion
the functions of two quite different and separatc types eﬁ/junspru—
dence, a descriptive junisprudence which Bentham calls ‘exXpositonal,’
and a critical jurisprudence which Bentham calls ‘censorial * The result
of such confusion 15 that exisgng laws are always justfied and as a|
consequence reforms are always resisted 2
Bentham'’s arguments in_the Fragment are not systematized they
follow the order of Blackstone’s statements m the passage chosen for
gfiticisif, and the Ep&:ﬁlf}lc_rg%lsﬁgf_mmone that_are chosen for
/attack are clear enough from the five chapters following the preface
and the mtroduction There 1s hittle to be gamed from dwelling on the
details of Bentham’s cnticisms of Blackstone’s pomts, some of
Bentham'’s most_teling cnticisms come from Hume and much that
he has to say 1s merely captious and should charitably be attributed to
=youthful exuberance Nor did Bentham’s attacks prevent the con-
tinued popularity of the Commentaries But there are certamn important
central conceptions behind Bentham’s attacks, and he advances certain
nmggzg@md'as We have to search for these themes, especially
in the preface and the footnotes, and we have to systematize some of
them for ourselves, buwhen this 1s done they compose an impressivel

and consistent thesis-
In his attacks Bentham 1s really dpposing three tendencies i legal

and ¢ S ommon even to-day, The
stAf these tendencies e confusion of the de facto and the de jure»
the ge 2

F}ﬁage mn the Commentaries ;n which, Bentham claims, the essential
2
o

tham contends that the 1 ure 15 ¢
sists that what men in fact mtend and what they ought to mtend are
bynom 0 cts to such notions as that free govern-

ments_must necessarily have less power than despotic governments,
or shat the supreme power 1n a society can have dutiesy’ The secong

Cy attacked 1s the mususe of analogy, and Bentham criticises
oth the doctrne of o act? and the
consent 8 The thix *ténd'énz attacked 15 the misuse of hmitng
concepts. ‘However distinct the ideas may be that are suggested by

! The passage occurs at I Comm 47 ff and as copied almost verbaum from J J Bur-
lamaqui’s Drott de la Nature (1747) whaich Blackstone apparently read 1n a translauon of
1748 Burlamaqu was influenced by Puffendorf, for Bentham's views on whom, 1n
company with Grotius, see F, Preface, para 24, notg2 Cf P .'chap 19, para 27, note 1

2 F, Preface, para 146 * F,chap 4, para 19 4 F, chap 4, para 10

5 F, chap 4, para 23 ¢ F, chap 5, paras 184 7 F,chap 1, para 36

8 F, chap 4, para i1
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Mmmmum_dma}%ﬂw
parate them J* Actual societies, for mstance, nced not neccssarily

be exther perfectly natural or per ectly poligcal * governments do no

g

fall neatly 1nto the classfication “monarchy, anstocracy, democracy,
with_complementary virtues of ‘strength, wisdo s 3
_ 1ush Consutugon does not, througha ‘balance’ of King, Lords an
fCommons, represent 2 ‘blend’ of the three supposed forms of govern
ment, or of their virtues without their vices- ¢the notion of the Ypowers
of government’ 1s hard to apply—where, for mstance, 15 the ‘execu-
tive’ i England,? and how m&fcpendent of 1t 1s the judicrary #=
- Bentham rejects these currently accepted cgnceptions employed by
IBlackstone, bus h_c_mggcﬁriltinﬁitﬂes £ suggests that ‘polincal
society’ and ‘natural socicty’ are limiung conceptions.,, The essential
character of a political socicty resides in the fact that 1t mvolves ‘a_
#humber of person (whom we may style subjects)  su tg:be
in_the habit of paymng obedience to a_person or an_assémb '3
persons, of a known and certain description® (whom we may call
governor or governors) 7 The notion of a natural society 1s simply
the negative of this “When a number of persons are supposed to be 1n
the habjt of conversing with each odier, at the same time that they are
not 1 any such habit as mentioned above, they are said to be 1o a state
of natural society}® When we come to actual societies, however, we
may cxpect the habit of obedience to be neither perfectly present nor
perfectly absent® Indeed, the same man may be m a state of nature
with some people and 1n a state of political society wath others, or may
alternate 1n his relanions with the same people 1 The same men may be
governors 1n one relation and subjects i another, or may alternate 1
And government itselt may only be a temporary phenomenon.'*
In practice we can rcasonably take a given society to be political
en acts of obedience within it predomunate over acts of dis-
pbedience 12 Borderhne cases will undoubtedly be dufficult to deter-
mune, but 1t might be said that the authonity of a society’s government
ceases to be effecive when there 15, on the part of a sufficient numb
of persons within the Society, more than a certamn degree of conscious

1 F, chap 1, para 12 t F, chap 1, para 13 3 F, chap 2, passim

¢ F, chap 3, pasam ¢ F, chap*3, para 5 8 F, chap 4, paras 30-32

" F,chap 1, para 10 He suggests later (Note 1 to para 13) that further to distinguish
political society (from, e.3 a family) we should presuppose within 1t a considerable
number of persons and an indefimite duration

8 P, chap 1, para 11 ® F,chap 1, para 12 10 F, chap 1, paras 14, 16

i1 B, chap 1, paras 15-16 1 F, chap 1, paras 19-20

B F, chap 1, para 12, note 1, and para 14 -
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ppen and forcible disobedience of a type that has been recognised mn the

society as treason !

It 15 clear enough what Bentham ishere concerned with He 1s
concernedswith govt:_r%;@g_t_w%_w, he 1s W"ﬂ’—n—:ﬂe'myd
to_ask on what grounds, or m what circumstances, moral authonity
fay be dlaimed for governmant ;" Nor does his tore détailed analysis
of the notion of government as a sociological fact introduce the ques-
tion of moral authonty 1t leads logically to the isolation of further
technical and morally neutral conceptions Thus, when a pohucal
@%lﬁgﬂﬁkgmm_d!zﬂpmbody mn 1t 1s absolute noEEiﬁg

body m 1t 1s absolute nothur
MS__LM_EMWQMMQI by an express conven-

ton.] The expressions in words of the will of such a goliical superior
are commands, and statute law 15 composed of commands  Common
law consists of quasi-commands—tacit expressions of the will of ¢h
superor, ‘supposed’ to have been uttered Duties are then acts that arj
the objects of such commands or quasi-corfimands Duttes and ry;%g
are correlative 1 the sénse that my duties are what others have a right
to have me made to do, but what others have a nght to have me made
to do can only be what I am liable according to the law to be punished
for not doing ® Thus the notioft of law as command 15 central, an.
essential to 1t 15 the potion of pumshment, which s that of ‘pan
annexcd to an act, and accruing on a certan account and from a certain
sourcef*

These are the central conceptions of expositonal or descriptive
junisprudence, the technical conceptions that Bentham conceives are
necessary if we are concerned to describe a society’s laws wiathout
begging any questions as to their goodness or badpess They are
technical conceptions that 1t 1s lo%mally necessary to use no matter
with what legal system or what political society we may be concerned.
Other technicahities may be involved in any legal system, but their
existence may be accidental, and 1t wall give nse to musunderstandings
if we confuse technicalities that are non-essential with those that are
essential This 15 especially mmportant when we set out to practise

1 F, chap 1, paras 21-28

2 F,chap 4, para 26 Cf chap 4, para 34 ff This qualification of Bentham’s 1s not
uways appreciated Bentham insists that noecontradiction 1s mvolved mn holding that
he supreme polincal or legal power may be lunited by convention, and he ponts out
hat there are 1 fact instances of such inntation in the cases of the German Empire, the
Dutch Provinces, and the Swiss Cantons The fungdamental I)omt 1s that poliucal power
tests upon ‘a habit of, and disposition to, obedience’ which may be ‘absent with regard

to one sort of acts’ while ‘present with regard to othet’ (Chap 4, paras 34 and 35)
3 F,chag 1, para. 12, note 1 4 F, chap 5, para 6, note 1 (para 3)
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expositonial jurisprudence,that 15, to give an exposition of any system
of law EBxposition must be systemanc; there must be an order of
description, or, as Bentham calls i, an ‘arrangement’. Bentham con-
cewves that arrangement 1n any exposition siould be what he calls
‘natural’ as opposed to ‘artificial’ arrangement; instead of exposinon
following the pattern of technicahiies that have come mto use from
unreflecttve practice and may be based on all sorts of prejudices and
whims, 1t should be concerned to arrange 1ts subject~-matter n acord-
ance with the propertics mvolved that are most prone to engage and
to retamn men'’s attention \Mow the subject-matter of hﬁ 15, men’s
acnggfg g% it 1 to the utility of agtions that men naturally attend.
5/'1_“ erefore the principle of arrangement 1n jurisprudence should -
sunlityy g )itasey - '
At first sight Bentham may scem 1n the arguments just summansed
to be speaking from a standpomnt different fgrom that adopted m the
arguments summarised earher He produces certan technical concep-
tions by means of what appears to be a logical analysis of the actual
phenomenon of pohacal society. It would be natural to suppose
from what he says about political society that the ‘subject-matter’ of
law would be commands, or kinds of commands, but he says that it 1s
actions Further, 1f exposition should be ‘natural’ in the sense in which
he uses this expression, ought not analysis to be ‘natural’ also? Can
the analysis which mdicates mcanings for ‘law,” ‘nght’ and ‘dutes’
be so described? Bentham did not stop to ask these questions, but 1t
1s unlikely that they would have perturbed lim  Commands are
conccrncdy with permutting or forbidding actions offences against
laws will be punished, so that disobedient acuon has a determinate
disunihty ‘annexed’ to 1ty there 1s thus nothing illogical about the
arrangement of [aws mn terms of offences created (which 1s at the same
tume an arrangement n terms of utithty or disutility), 1t 15 a useful form
of arrangement from the pomnt of view of both law-makers and
subjects, and this does not mntroduce any different standpont, for
Bentham’s discussion of law always implicitly and sometimes ex-
phatly proceeds on the pre-supposition that m some sense or other
it 15 part of the nature of law that 1t has 2 use Further, this notion
of arrangement nowhere steps outside the range of conceptions that
arses from the analysis of political society except at the pomt at which
utility is mtroduced. But this 15 not a gratutous addinon. command
and obedience, law-making and respect for the law, are impliat in
3 F, Preface, para. 52 ff
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Jhe notion of political society, and 1 niroducing utility Bentham
domng no more than turning his analysis m a psychological direction,,
‘Given the sociological nature of the phenomenon under review, ths 1s
‘ot mappsopriate
/ nghtgr or wrongly, however, these arguments have throughout a
ragmatic character It becomes evident at the next stage of Bentham’s
scusston of alternative conceptions that the basis of the pragmatism
ds an emphasis on the ethical significance of jurisprudence So far
we have discussed what he has to say about expositorial jurisprudence
But there 15 another form of jurisprudence—‘censonal’ jurisprudence
Whereas expositorial junsprudence 1s concerned with what law 1s,
g.nsonal Junsprudence 1s concerned with what law ought to bel It
ust use the same Jnaterrals and arrangemerit as expositorial jurns-
‘prudence, but 1t must employ an objective standard to decidc/what

w ought to be. Thus takes us beyond utlity as such to the Prinaple

f Unhity?—‘this fundamental axiom—it 1s the greatest happiness of

¢ greatest number that 15 the measure of nght and wrong.

" These are the mamn conceptions that arc advanced by Bentham
m place of those,used by Blackstone, and they, rather than the detailed
discusstons of separate points yn Blackstone, constitute the mam
wnterest of the Fragment to-day M 1s of importance to notice that they
are developed as a doctrime of jurisprudence and not as a ‘polatical
ﬂleory’-;"fhat they mvolve other 1deas n addition to what wc have
come to regard as bemng stnctdy ‘utilitarian’ 1deas, and that Bentham 1s
mn_the main assuming the existence of government and 1s not asking
how governments ought to be consttuted; But there arc some other
discussions in the Fragment that are relevant to this last subject.

Kings, says Bentham, should keep within established laws and
bstam_from measures which _tend to incrcase the unhappiness of
"herr subjects, while subjects should only obey kings so long as they so
=onduct themselves—'so long as_ ﬁﬂi—gq?umbibk_muchwﬁ_gﬂ obedience
ze less th _resistance "4 Each man may use
,mnnaple of Utility to tell himsclf when the juncture for resistance
Jas arisen, but there 1s no way i which there can be a common test
or all concerned, unless, perhaps, 1n the case in which there 15 a definute
convention for the government to overstep ¢ It 15, however, possible
to characterise a ‘free government,” and that without resort to the use
of ‘fictions.” It depends on hotv the supreme power 1s distributed

L F, Preface, para 13 ® F, Preface, paras 55-62 3 F, Preface. paran2.
4 F,chap 1,para 43. 8 F, chap 4, para 21 (% ¥F, chap 4, para 36

/
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}Egshtian and morals¥® gl isdt:xjrcforil to b:i::—;HOWCd both by the
e torand b mcm viduals,? and Ben 1s mainly concerne

wxgtl;hthc legistator. The legislator, working through compulsion’
must work on the pleasures and pans of mdividuals.? Compulsios
18 really the supplympg of motives- the sources of motives are ‘sanctions’.
There are Mgcqgns operanng ub the ordingry course of nature
without human "8f divine intervention,f polincal-fanctions operating
through the organs of government, wmoral or popular sartctions
arsing from general social contacts;ijnd religibtts sanctions arising
from the ‘immediate hand of a superfor mvisnée"gei'ng, either,in the
present hfe or mn a future.”s\ The sanctions other than the physical
sanction can only work thfough the physical sancton,® and the
political sancudn differs from the other three sanctions (when these
are operating without 1t) m that it alone can be certain i its effects

whareas they are always uncertam.” To do his work properly, there-
fore, the legislator must understanid the Torce or value of the pleasures
and pains that arc both his ¢hids and the instrupnents he has to” work
with ¥ This is to be measured, in the case of a single pleasure or p

of one mndividual, m terms of intensaty, duration, cerminty or uncer-
tanty,and p acremotenessd; When not the solated pleasure
or pam, but the ‘tendency’ of the act by which pleasure or pam 1s
produced 1s considered, then account must also be taken of fecundity.
and punty: that 15, of the chance that the immediae pleasure or pan
assoctated with the act under review will be followed by further
sensattons of the same kind, and the chance that 1t will not be followed
by sensations of the opposite kind 2 When a number of persons 1s
constdered, then the legislator must take into account all the gorcgomg
.ests and another test which Bentham calls “extent’ . that 15, the number
of persons affected 1 Thus a calculus of pleasures and pains may be
effected: this is not strictly pursued 1n all moral judgments o?—ﬂ@
operations, but the more closely 1t 15 followed, the greater accuracy

will such judgments and o T

1 P,chap 1, pana 14 * P, chap 1, paras 1-2 % p,chap 3, para 1

4 P,chap 3, para 2and note The moaves m ?ucmon are obhgatory motives,
capable of giving a binding force to any law or rule of conduct.’

¥ P, chap 3, paras 2-6 ¢ P, chap 3, para 11 ? P, chap 14, para 26

¢ P, chap 4, para 1 * P, chap ¥4, para 2 10 p, chap. 4, paras 5-6.

it p, chap 4, para 7

# P, chap 4, paras 5-6, ¢f chap 14,para. 28 See Ogden’s Introduction to his editon
of the Theory of Legislation (pp xv-yv) for the view that the calculus was merely a
‘clas ory convemence' valid because 1t worked This view 1s supported by Halévy's
quota n p 495 of the Growrh®of Plulosophical Radicalsm of a statement 1n one of
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So far Bentham’s arguments appear to' confirm all that 1s sad
the most unsympathetic accounts of hus 1deas, except that these do not
always make clear the emphasis laid on the legislator or the qualification
noted at the end of the previous paragraph, But now Bentham pro-
ceeds to explain various refifienients that must be mntroduced 1n order
to apply his method more reabstcally, and 1t 1s important that the
reader’s patience should extend to this part of his argument. @leasures
and prns must be classified according to therr sorts, and a distincion
must be made between simple and complex pleasures and pains so that

"the law knows what it 15 dealing with.! JAccount must next be taken of
the fact that in different people the quaKitity of pleasure or pam produced
by the same cause 1s not umﬁ)mﬂ%r in proportion to the force exerted
by the cause of the pleasure or pamn, and thirty-two Kinds of ‘circam-
tances affecung sensibihty’ are hsted iﬁﬁﬁmﬁmd which must Pe
considered by ﬁgi;fators and judges so that the pumishment designed
by _the one and applied by the other will have just the effect 1t is
mtended to have 2, Then the cffects of circumstances on men’s acts
are considered—what is meant by saymg that acts are intenpig
what motives are, and what 1s the nature of disposinion.t, il
these enquiries does the discussion reach a pomnt at which4
as such can be dealt with ¢ |Intself, as mvolving pai, p
a.muschief, 1ts mmgﬁﬁ%@ for the sake of exchigig s
reater evil,® and 1t 1s_therefore to be avoided where hete 15 no
‘mxscﬁlﬁe to ﬁrgygﬁt! where 1t cannot effectively prevent mischicf, or
where Tt will produce more mischief than 1t prevents ¢1 When pumsh-

Bentham’s MSS to the effect that the ‘addibihity’ mvolved 1s a necessary postulate of
pohitical reasoning to be regarded as having the same sort of vahidity as ‘the equalbty of
chances to reality, on which the whole branch of the mathemarics which 1s called the
doctrine of chances 1s established* In short, the calculus 1s a pragmatic conception

There can be little doubt of Bentham’s later pragmatic tendencies  Sce the Ratonale
of Evidence, chap 7 (B, Vol 6, p 241) ‘Expenience s the foundation of all our know-
ledge and of all our reasonung—the sole gmde of our conduct, the sole basis of our secunity
Cf the Essay on Logic, first published by Bowning ‘Logic, like every other branch of
art and saence, 1 a word, hike everything else, 1s not any otherwise, nor any further
deserving of regard, than in so far as it 1s capable of being of wse  But of use 1n an mntelhgible
sense, neither can this, nor any thing ¢lse ulamately be, any further than 1t has been or 1s
capable of being conduave to the dimmnution of pam 1n some shape or other or to the
wncrease of pleasure * (B, Vol 8,p 222) But not all of Bentham's statements, parucularly
at this stage, will support the view that he was consistently a pragmatst 1n many cases
he appears to take ‘addibihity’ hterally In other words, Bentham’s posittion should nof be
regarded as consistent It 1s parnally rauonabist and partially pragmatist Ths 1s not
surpriang m view of the vanious sources on which he was drawing

1 P,chap 5, paras 1and 33 1 P, chap 6, especially para. 45

3 P, chaps 7-11 4 P,chap 12 ¥ P, chap 13, para 2

¢ P, chap 13, para 3 N
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ment is worth while, 1t will prevent muschiefs absolutely, or if that 1s
not possible, will induce a preference for less mischievous offences !
Bearing these points in mind, 1t becomes possible to state rules by whach
the apportionment of pumishments to offences should be governed,?
and from these rules may n turn be derived the protiemes that must be
found i particular punishments 3 . Offemces may then be classified 1n
accordance with the dictate of the Prinaple of Unlity that only such
acts ought to be offences that the good of the commpumty refuires
should ig such § “Finally, Bentham discusses the whole of the field
of the legislator(which 1s what has already been under discussion) m
tts relation to the field appropnate to pnivate ethics 8

At the pohtical level, then, this diseussion remains very firmly
within the terms of reference of the discussions 1 the Fragment 1t 1s
concerned with the daily actions of government) and mamly with
their compulsory aspect 1t 1s a discussion of the sogial psychology,
or_sociology, of compulsion., Tt 1s partially technical, and the tyran-
ntcally minded,equally-with the pughc-splnted amght value many of
the considerations advanced, but 1t 15 1 fact undertaken because
Bentham 1s concerned with the problem how governtment ought to
behave, and 1t 1s 1n consequence of thiseconcern that several matters
are touched upon that arc not revealed in the brief general summary
given above there are discussions of the aims and methods of social
sciences  the psychology 1s a moral psychology- the proper funcuons
of government and gtﬁe hmits of governmental effecuveness are
discussed Thus the Principles both concentrates on one aspect of the
discussions of the Fragment and serves to provide a wider background
for those discussions as a whole

VI

These, then, are the themes in the Fragment and the Principles that are
of leading imnterest to the political theonist ©Clearly, neither the Fragment
nor the Principles constitutes separately a treatise on yolmcal theory
m the usually dccepted sense, nor J)cl) they do so In conjunctioné
Bentham’s own temperament and interests, the circumstances o
wntng and of publication, and the particularity of the subject-matter,
all combmed to prevent hus even contemplanng any such work.
The overt purpose of the Fragment 1s very speaalized, and a reading
of the Principles will quickly serve to remund the reader that especally

' P, chap 14, paras 2-6 3 P, chap 14, paras 7-25 3 P,chap 15
4 P,chap 16 8 p, chap 17
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when we deal with that work as a politcal text we are selecung
themes, and that the junst or the penologist would make quite a
dufferent selecion of themes Unfortunately, too, bref general
summanes tend to make the poliical themes of both works appear
very thm, and we are m any case disinclined to expect very much
more from further reading when we remember that they belong to
an eatly phase of Bentham’s thought, to the legal side of that phase,
and tb one aspect only of the legal side By 1789 Bentham already had
other 1rons n the fire 1 addition to the views expressed 1n the Fragment
and the Prinaples, he had also_expressed other views which were to

affect the later development of his political thought In the Prmaﬁles

%‘zﬁ@a&&mﬂw@_@wm he had also
efore 1789 recorded his views on cvil law  He hadl considered the
necessary nterconnection and ntcrdependence of legal nghts and
duties in a practicable Tegal system, and head advoated as a ?Kp_al
‘aim for the law _the mamtenance of sectnty, subsYg:::ncc, ‘abuNdance
4nd equility with secunity as the ‘prmapal object 4 He had, further,”
already expressed himself on_political economy as'a disciple of Adam
Smuth 1n the ggono% ficld the maximising of bappmess. degended
upon the redyction of mtervention by government to the unavoidable
mmimum *

ﬁut the force of the two present works should not be under-
estimated  Many of the arguments in the Fragment are purely negative,
and, as has already been mentioned, some of the most teling of them
dertve from Hume, while Bentham’s own arguments are often no
more than captious Yet none of the notions chosen for attack were
repeated by any major wrter in England after the 1770°s i just the

form mn which Bentham had attacked them3 More important,

1 See the Theory of Legislation, Ponciples of the Civil Code, chap 2, chaps 11-12
Cf F, Preface, para 3—°If 1t be of importance and of usc to us to know the prmciples of
Elc elemént we breathe, surcly it 1s not of much less use to comprehend the principles

d endeavour at the improvement of those laws, by which alone we breathe 1t
securtty’ (My talics ) W Stark (op ait ) argues that nonctheless Bentham®s fundamental
1dea 15 really equality, but 1t 1s doubtful whether Bentham can be pinned dowti to any one
fundamental 1dea, and his use of ‘equality’ 1s specialized and restricted
2 See Defence of Usury Bentham's acknowledgement of what he owes to Smith comes
m Letter XIIT (B, Vol 3, p 20) The theme of the Defence of Usury 1s given 1n Letter [
(B, Vol 11, p 3)—'No man of nipe years and of sound mind, acting freely and with his
eyes open, ought to be lundered with a tiew to his advantage, from making such
bargans, i the way of obtaning money, as he thinks fit° Bentham s 1n fact going a
step beyond hus master in the Defence of Usury, as he 15 attagking Suth’s admission of a
fixed maximum rate of mterest .
? Bentham's own copy of the Fragnient was inscnibed by him—*This was the very first
publication by which men at large were nvited td’ break loose from the trammels of
authontyemnd ancestor~wisdom on the field of law * (B, Vol 1, p 260)
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Bentham's alternative 1deas n the Fragment have the considerable
ment of elintyand consistency, and on the psychological side they are
given logical development m the Principles, where, if the arguments
are at times ponderous and at times artificial they are agamn utdoubtedly
coherent and well-sustamned. fAnd 1t 1s certain that his 1deas are by
no means crude. (1) He has clear if Ityted aims () He considers
at some length the queston of method (m) His_ psyghglog;ggl__gnd
ethical 1deas are loosely expressed, but the central posiuons arc.

i common with many o_£qr thinkers of his own tume and later: he
1s not trymg to explam away morality as 1t 15 normally undesstood,
indeed, his arguments are to a considerable extent based upon a
moral postulate * (iv) The arguments against Blackstone have as their
aim the aTscntanglmg of special legal senses for such words as_‘law,’
‘rights” and "duties’ m'orJE'r that discussions of law may be so con-
Aucted as 16 avoid begging ethical’ questions, and these conceptions
provide a frameéwork for a theory oggo{rcrgnggnt ", Morcover, as he
develops these themes, Bentham uncovers other 1ssues of considerable
mterest We shall be less than just to Bentham if we go astray on these
Fomts, and for that reason 1t 15 uscful to examme them at greater

ength K

m(x) The aims of social enquiry

Bentham makes 1t clear that hus aims 1n social enquury are practical.
At the very begmning of the Principles he tells us that he 15 concerned;
with a ‘system. the object of which 1s to rear the £bric of felicit
ﬁrhgmmnm‘? And the science ot law, he explair
i the Preface to the Fragment, 1s the foundation of the practice of th
legal art £ In the same place he cxplains his ain as ~Reformation
-Reformation  corresponds mn the moral world to discovery an
ifprovernent in the natural world® It must depend upon bett
acquamntance with the chief means of iving happily, on comprehension
of the principles of Taw, and on the improvement of laws* It wall not
be achieved save ma cntical spint “if nothing 1s ever to be found fault
with, nothing will ever be mended 8 In particular, the legal profession
in England has been undisciminating in its attitudes of reverence
towards the laws and of obsequiotis respect for authonty

This 1dea of reformation 1s restricted.  As we shall see, 1t 1s restricted
by all the deficicncied of thg psychological and ethical notions that

1 p,chap 1, paral 3 [, Preface, para 13 3 F, Preface, para 2
¢ F, Preface, para 3 8 F, Preface, para 17 8 F, Preface, paras 21-23
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Bentham employed, and by Bentham’s lack of curosity at this stage
on the problem of ensuring that government will engage m reform.
It 15 further restricted by the mental attitude represented 1n hus analogy
between the socal reformation at which he aims and discovery and
improvement th the natural world. Bentham was at_times more
anxious to reduce_complex tdeas to sumple forms than to enguire
whether the simple forms at which he arrived did justice to the facts,
He wAs not deterred by the thought that the social' world might not
merely be more “complex than the physical world “but also quite
different 1n 1is principles of organization, and he was not very exact
mn exp g the terms of his analogy ! Restricted in meaming, the
conception 1s also restricted 1n its apphication 1s intended
o mvolve the removal of mainly legal obstacles to ‘progress’ 1n the
eighteenth-century sense rather than to mvolve anything akm to
evolution” m the nmeteenth-century sense at the same trme 1t 15 not
intended to mvolve revolution Aaws and mstitutions are so to be ad~
‘}ﬂu%?d to human nature that they will make for felicity ; In the pages that
ollow 1t becomes increasingly clear that what this mamly means 1s
that exasting laws and mstitutions should be looked at crincally,
lﬂ’Eﬁ rcnovatcmﬁ'c_)‘ﬁ;ﬁy, whereupon they will both fit human
nature better and serve better to affect 1t for good.; There 1s no objec-
[tive proposed for human development, no question of raising human
nature to a new level, only one of raising standards when they are
below the averager gentham 15 either assuming that human nature
as he finds 1t 1 his own time 15 fully developed, or that further develop-
ment will occur automatically ?5%0115 as ﬁws and mstitutions d6 not
hinder 1t Nothing 1s said on the subject of what kKind of people
must engage m reformation, or on whether any steps require to be
en to ensure that 1t 1s the right people who do engage n 1t. There 1s
o indication that any great mnovations are mvolved; and there are no
roposals for any fundamental social reorganization T

1 When he 15 speaking of discovery and improvement mn the natural world he gives
examples of the first (exploration and the analysis of air) but not of the second The
expression ‘unprovement’ was of course a popular one in the eighteenth century it was
used, for mstance, of the introduction of new methods in agriculture It meant something
like the application of discovery, that 1s, the practical use of knowledge of scientific laws
for the purpose of securing a domunation oF‘ nature Bentham says that reformation 1n
the moral world corresponds to both discovery and improvement in the natural world—
unless, as scems possible, there 1s stll some room for discovery 1n the moral world
What happens 1n that event 15 not clear Possibly reformatiog then corresponds simply to
improvement Discovery mn the moral world would then he 1n the development of the
conscgucnccs of the Prnciple of Unlity with ‘methpd and precision’, and reformation
would consist of the practical applicanon of such developments
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t For some schools of thdught this has implied a fatal deficiency ip
Bentham’s views, "The Hegelian has seen man denive his moral'a

metaphysical status from his relations with the State, cven John Statt
Ml was concerned wxc"E Ec ggvaﬁggg E:x%zanon’,l but Bentham
was apparently simply concerned with making people as he found

them more happyy ¢Many socralists hawe held an equally humamstic
posttion, but they have nsisted on the necessity of social and mstity
tional changes that would be revolutionary m nature if not also # their
mode of accomphshment before the desired state of society could be
attainedw For such men also Bentham says too little here, he stll says
too little, indeed, m his later wrnitings None-the-less, the standpomnt
from which Bentham was wnung even mn this first phase 1s not
irrclevant for ahy political theonst, and 1t 1s perhaps one to which 1t 1s
particularly necessary to draw the attention of the idealist and the
socialist \Men’s happmess 1s not a disreputable subjecty’and men
cannot be blamed for logking askance at poltical theories into which
concern for their happiness does not enter. Mggeover, other forms oﬂ
charge can be desirable besides those that represent the difference
between an existing state of society antd a utopia We are entitled,
although some contemporary polical thought would deny ths, to
try to make the best of society as 1t exasts even while we try to advance
1t to a new level, and governments should be concerned to be efficient
and to care for the public n the present as well as to prepare and to
plan for the future  Even 1n a utopia, indeed, unless human nature were
to become completely invariable, there would be some occasion for
adjustments m laws and mstitutions to changing nterests and oui-J

looks. Bgn%ap 1§_nthd1§%ussp&qtopgu!_bugmmwﬂmay
rcasonablﬁ e expected of government 1n_a reasonable soctety It 1

L4
a reasonable subject of discussiony

(1) Science

According to Bentham, reformation and clear thinking were
alhed, and 1n common with others before Tim and after lus time, he
tEou%ht thagnatural science had given a model for clear thinking about
$50C12) que;tlggg;?—gt least 1n the natural world, he held, knowledgy
could be considered to be advancing r. tion, and the
essence of this success on the part of natural science would appear to
hie 1 1ts use o_f_x_n_s?ﬂ Here Bentham had several pomnts in mind.

To some extent he was coricerned simply with classification as such.
' Sce his essay on that subject in Dussertations and Discussions.
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When we enquire mto anything, he tells us, we seek to become
better acquamnted wath 1ts qualities or properties, some of which will
‘be common both to 1t and to other things, and some of which wall be
peculiar to it alone. As concerned with the frammng of general con-
ceptions, we must make ourselves clear both about the bases of
common characteristics and akout the differences between charactens-
tics that are pecullar  We can do this only by comparing, and as only
two things can ever be compared at once, we must find a method that
will let us deal with objects 1 pairs that are suitable for comparison
becausg they exhibit opposcd or contrasting charactenstics These
requirements can be fulfiled only if we take wholes and break them
mto ‘parcels’ on the system of ‘bipartition’, that 15, if the whole to
be considered 1s firstssubjected to a division 1nto two nfamn contrasting
parts, each of these 1s sumilarly m turn divided 1n two, and the process
1s repeated unti 1t 1s no longer possible to employ 1t because no more
divisions can be made 1
If this 15 science, 1t 3§ scrence m a very antiquated form  Bentham'’s

device 15, indeed, an ancient one known as ‘logical division’ In his
favounite form {in which one classifies at each stage m terms of the

resence or absence of a particulag characteristic) 1t 1s known as ‘division.
gy dichotomy ’2 It 1s most cumbersome to use, and Bentham himself
acknowledges that 1ts use becomes tedious 3 Morcover 1t certanly
mtroduces some prohxity and artifigiahity mto hus discussions On the
whole, however, fmr—ﬁfc—ss’a?wcc as handled by Bentham In
some nstances 1t docs help him to ensure exhaustive discusston  And 1t
has the ment of making his arguments orderly and casy to follow
To pursue such a course 1s naturally to make the task of a critic caster,
many wrters have succeeded 1n making the task of the critic harder
by avoiding logical forms of exposition

In his interest 1 classification, however, Bentham was impelled by

more than mtellectual honesty In legal science, for nstance, he was,

uite properly, concerned with the introduction of order mto legal
31mkmg so that various improvements of legal technque could be
undertaken In the Fragment 1t 1s 1n relation to the expositorial or des-
criptive Jurisprudence that Bentham considers the applications of

! P,chap 16, para 1, notc1 Cf para 27.note 1

2 A discusston of 1ts merits and hrmuts will be found :n L S Stebbing, A Modem
Introduction to Logic, chap 22 Bentham stated that he was indebted to that ‘melancholy
monk,” his tutor at Queen’s College, for the ‘Porphyrian Tree device which provided the
foundation of tus logical method (B, Vol 10, p 563) A systematc exposition of various
uses of Davision 1s given n the Logic, chap 8 (B, Vole8, pp 253-9)

s p, chag 16, para 16, Notcu
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scientific method. He 1s mainly concerned wath 1t when it deals with
the current state of the law,! and 1n this character he calls 1t ‘demonstra-
tion.* The most important part of demonstration 1s ‘arrangement,’
m which the jurist 1s concerned to distribute the ‘several real or supposed
mnstituttons mto different masses for the purpose of a general survey,’
to determine the order of presentatior. and to find a name for each
part 3 When this has been achieved then further operations can take
place Elsewhere 1n the Fragment Bentham 1ndicates as functions for
legal science, digestion and promulgation, which bring together the
scattered materials of past legal decisions, register and publish decisions
as they are made, transform the body of the law thus digested nto
statute law, and break down the mass of the statute law mto Codes 4
In the field of moral science he goes a step further. The full develop-
ment of a moral science, he says, would require yet another form of
study, a ‘moral physiology,” the preparation of which would 1nvolve
the study of cases drawn from history and biography Bentham
does not claim to have embarked on any such siudy, but he 1s attempt-
mg to map out some of 1ts central pomnts, and to indicate a method
that may be useful to later enquirers 8 Such an inductive method of
study has indeed been useful it 1s the chief basis of much of the
sociological work that 1s done to-day
Behind this concern with classification and 1ts applications, however,
)]sy two further atatudes Bentham's mam concern was to show how.
_tgal and moral questions could be handled objectively, This caused
Ifam somcumes to move from his classical and analytical of
science to the morc contemporary and mcchamsﬁ%l?gl;::g:qitcd
objectivity with the establishment of the possibility of measurement.
As has been seen, i exposttorial or descriptive junisprudence, arrange-
ment should be ‘natural’ Then laws are classtfied in accordance with
the offences they create Offences themselves should be classified
according to their degrees of mischicf, which constitute the reasons
why they are offences ¢ This method has the advantage, says Bentham,
both that 1t can be applied m any country and that 1t shows up the
badness of bad laws.” In the Principles there 1s added to these notions
the conception of a legal science as a branch of a possible ‘logic of the
will’ Such a science would emanate in a body of proposed laws

-

1 It may also deal with the history of law ' F, Preface, para 48 ff
3 F, Preface, para 49 4 F, chap 5, para 11
8 P,chap 6, para 6,notel ® F, Preface, para 59 7 F, Preface, paras 56-57
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accompanied by a commentary of reasons ! "Thas proposed conception
is therefore on the threshold of ‘legal art.’
These 1deas of legal science depend upon the possibility of measuring
 muschuef atd 1ts opposite, and we have seen tﬁat it 15 difficult to pin
down Bentham’s atutude on this question  If 1t 15 true that the ‘valuc’
of pleasures and pains can be measured only approximately, then a legal
science based on the notion of the possibility of exact measurement
can beapproxamate only in its results. Furthermore, if ‘addibility’ n
1ts materials 1s a sine qua non of science then legal science can be no
more than approximately scientific It 1s not clear whether Bentham
would have been content with these positions, but they are not impos-
sible posittons  For ‘economic science’ at least, or for, some of 1ts
practitioners, the 1dea does not appear to be defunct that some results
of value can be obtaned from the attempt to measurc such mtensive
variables as utility and welfare And there are some aspects of our
everyday unscientific thinking which make no sense at all 1f no form of
measurement 1s ever passtble in the fields of pleasure and pain and good
and evil consider the conceptions mvolved i regulations for con-
scription for the*armed forces or for the ratiomng of commodites
But there was another side te Bentham’s concern with method
which did not relate to the question of mcasurement It was necessary,
he thought, to avord an analytical method that would remam com-
pletely a prior1,3 and, above all, 1t was necessary to get bchind language
to things 4 Failure to achieve this latter aim had produced that particular
enemy to which Bentham had already devoted some attention and to
which he was to give more attention later—the “ficnon’, which ‘poisons
the sense of every instrument 1t comes near *® Fictions are mental
constructions that are not understood as such because they arise from
the dommation of the mind not by reason but by the sensitive or
mmagmative faculties® We entertain ficions when we concerve
that because there 1s 2 word there must be a corresponding reahty,
for mstance, when we think that abstract qualinies are real and forget
that the only real things are those mn which such qualities inhere,
Many of the common concepts of law and politics are fictions ?

1p, P;f'acc, paras 35-38, of the views expressed in the Logic (B, Vol 8)

t See F, Preface, para 13 of P, chap 17, paras 5 and 21

8 F, chap 5, para 6, note 1 (para 7)

4 Note his criucism of Blackstone in F, Preface, para 7—*Natural society the mother,
and , Polincal society the daughter, of Law Municipal, duly begotten 1 the bed of
Metaphor ’ i

8 F, Preface, para 41,note Cf chap 1, para 37

s p, chag 2, para 11, note 1 ? F, chap 4, para 5.
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dence ® It 1s therefore not surpniung that Bentham
necessary to try to follow n s own thought a method which,
reducing complex doctrines and notions to the simplest posuble ter;

Justice 15 a fichon,! so are powers and 3 sur ‘l‘“
1
b

would aim ar the thorough exposure of the fictitious

Bentham tn more than one place describes methods whereby the
snares of ficion may be avoided He says, for mstance, that the sen-
tences 1n which a doctrine 1s expressed should be translated nte other
sentences m which words are expressive of simple idcas, of substances,
simple modes, or emotions 4, Here Bentham 1s farrly closely following
Descartes and Locke, the latter of whom he ates, but the special
caution about language 1s tus own ® This preoccupation undoubtedly
encouraged a tendency on Bentham’s part to oversimphfy and to
content to brand concepts as fictions rather than to enquire further an
seck to appreciate the clement of truth they mught contamn; yet ths
conception was of first importance In pohucal theory as in many other
subjects, a good deal of controversy has really centred upon the
mecanings of words, and not a few controversies have béen protracted
because of the persistence of traditional phraseologiés 1 Bentham's
time, discussions of natural nghts aad of contract were certainly n
this positon, the same might be said to-day of much discussion of
‘capitalism’ and ‘socialism’

It was as a result of thus last phase of Bentham's method that he
Eadc what 1s perhaps his major contribution to modem social thought

his separation of neutral or technical meanings of sovereignty, law,
nghts and dunes Thesc are central concepions of jurnisprudence and
also of an important aspect of poliical theory, and Bentham stated
them mn the form m which most plan men to-day accept them and to
which the later enncisms of analytical legal and polincal theorsts
have made differences by way of refinement rather than of substantive

1 P, chap 10, para 40, note 2 ('pP 240-241) 3 p,chap 16, para 25, note 1

3 P, chap 17, para 21 F, chap 5, para 6, note 1 (para 6)

* Thus 15 not to say that Bentham's interest in words was unique or that he was entirely
ongnal After all, the whole of Book 3 of Locke's Essay1s about words, and so 15 chap 7 of
Hobbes's Leviathan A tradition of uterest 1n words goes back to and beyond the mediaeval
nonunalists Nor did Bentham's contemporaries neglect 1t see, ¢ g Home Tooke's

Daversions of Purley (1787) The special quality 1n Bentham 15 a_parucularly close and
constﬁpt application of a py 9_"&'?5'&14: eld of social conc tsJ
€e the Logic "The geand tustrument of thought — " TKe ty © ourse’ (B, Vol 8,

p 230) For a fuller examunaton, and an account of the later developments of Bentham's
tdeas on this subject, see Ogden, Bentham's Theory of Fictions (1932}, but Ogden rather
tends to give the impression that Bentham's 1deas were almost wholly onginal
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alteration. 'Within analyucal junsprudetce the mamn change has
assumed the form of paring down the ‘pohitico-psychological’ element
contamned 1 Bentham’s views, a process begun 1n Austin and carried
further m.our own day by the school of ‘pure’ jurisprudence.! But
the essentials of Bentham’s central 1deas have remained, and m spite
of the recrudescence of Natugal Law theortes it 1s to-day appreciated
that we may deal with posiive law as such and that nights and duties
\may ke studied as legal conceptions and not only as moral or pohtcal
iconceptions. In polincal theory, also, this technique has an important
use, and more 1 the form m which Bentham left 1t, we employ 1t
‘when e concern ourselves with states as they are Not that Bentham
mvented his notions of sovereignty and Jaw The claim to be made
for hum 1s simply that he mdicated 2 means of disentangling these 1deas
‘from natural law associations Bodin and Grotus, Hobbes, Locke an

Rousseau, had also taken political society to mvolve the relatiop

\bétween sovereign and subjects that Bentham mdicated”as essential
but they also included 1 their discussions considerations of various,
questions _of justification, mcluding constituttonal justification, Ben-
, while untesponsive at this stage to the question of constitutional
justification was none-the-less clear that fagt and justificatiop should be
discussed quite separately Of Ius precursors, Hobbes was nearest to;
entham m his view of the nature of law as such, but his general
tew of human nature led him to 2 view of government that was
ore restricted and less flexible than that of Bentham Locke and
ousscau, on the other hand, and 1n their vastly different ways, both
mgegrated their explanations of the nature of government with
eﬂpﬁ;auons of human nature, and 1 such a manner as to discuss
simultaneously the nature of government and the character of a good
constitution  They meant by government as such the same as Hobbes
and Bentham meant, and beneath the natural law 1deas they retained
were 1dentical notions of de facto sovereignty, rights and duties. The
same has been true of later writers, even when their aim has been
to assimilate the actual state to an ideal state, or positive law to natural
law, or when they have sought to assert 2 ‘pluralist’ posiion. Bentham
humself was emphatic on the distinction between what law 1s and
what law ought to be. hus contribution was to msist that the under-
standing of the technically necessary attributes of law and government®

921 9S7c:c the discason m J W Jones Historical Introduction, to the Theory of Law, pp
* Thus 15 not, of course, legal technicality 1n the sense crincised by Bentham It s the
techmicality that derves from the techmque of pracudlng law and government
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15 agam no.cleage; acstion_ofus : he willv' The
' he says, 15.moved by mouves! (Motives are described as being
either perceptions of mivﬂui[ Tots of pleasure or pamn or external
events, although the immediately moving motive 15 always a pleasure
or pamn.?) In his accounts of the ‘circumstances affectng sensibiliry,’
(especially of ‘firmness of mind,’ ‘stt:adm'ﬁ;.sl;’l and ‘moral sensibility,’)?
ancf n hus account of ‘disposition,™ Ben appears to give a deter-
miumst account of vohtion, but he says elsewhere that the will, when
determined by a pleasurable mouve 1s_uncoerced,$ and i general he
€ 110 ¢ fréedom of the will of at
least_censomal jurists and legislators ¢ | For the most part, however,,
Bentham prefers to leave this question on one side and to concentrate’
his analysis rof®d the meaning of ‘tendencies of acts’.”.

But we should not be too quick €5 pass judgment. If we look at
the statements on these subjects that were made by other wniters of
Bentham’s ume, or, indeed, by most other wrters until close on the
end of the nineteenth century, we find the same difficulnes, and
particular we find this noton of passions and affttons as some sort of
mcomplete and obscure ideas They may arise from the ‘senses’ and
therefore from the body, but they have also Somehow or other to be
‘data’ for consciousness and therefore for intellect or reason  The notion
of psychical phenomena independent alike of ntellect and of external
objects was a dentvative of later developments in biological saience .

Moreover, we must admut considerable ingenuity to Bentham'’s
analysis, partly psychological and partly etlucal, of the ‘tendencies of
acts’ He ndicates as relevant to the legal consideration of acuon,,
six clements—the action 1self, 1ts consequences, the general disposiion
of the agent, hus partkular monve for actifig, his parncular mention*
in respect of the acuon, and the ®xtent of his awageness of the crcuss~
stances liable to effect the consequences of the action.® Moutve, as the!
perception of the aim of the action or of the impulse to perform 1t,?

Chap 5, para 13 Imagmation imposes a different order on matenial supphied by memory
Later, (sec Appendix A to the Logic m B, Vol 8, pp 279-81) Bentham regarded faculues
other than the two bauc ones 'Lﬁc perceptive’ and ‘the appetetive’ as ficnous  But Tus
reference at P, chap. 5, para 1, to pleasures and pains as ‘interesung perceptions’ nught
have led to an even further reducuon

' P, chap 8, para 2, note 1 * P, chap 10, paras. 5-7 ¥ p, chap 6.

¢ P,chap 11 8 P, chap. 8, para 2, note 1.

$ Cf F, Preface, para. 70 ‘He that 1s resolved to persevere without deviation 1n the
line of truth and unhty, must have learnt to prefer the sull whisper of endurning approba-
aon to the short-lived budtlec of tumultuous applausc® Cf also P, chap, 10, para. 3 and
note )

'dP. chap 8, para. 2, note 1 o8 P, chap 7, paras. 67 * P, chap 10, paras. 5-6.
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15 carefully disunguished from mtention # the general state of volition
and understanding m regard to the projected action and its attendant
arcumstances 1 Motive produces mtention 1t_1s what causes us t
mtend; the mtention 1s what we intend 2, The ‘goodness’ or_‘badnes;
of motives and intentions are mdependent of one another. the ‘g 003.‘
ness’_ or_‘badness’ of an inteption_depends upon consciousness of cix,
Cumstances, gn separate cases we pay say that a ‘good motve 1s ony
piviag 1ise to a ‘good’ intentiori#® but generally speaking the ‘googq
mottves may be regarded as bemg those which usually have goos
pffects.5 What 1s really goog F; bad m a man 1s his dispositgn &,

Bw 1f Betham's general psychological ideas simply reflected
certan previiling notions, so too did his general 1deas on ethics,
Here Bentham’s views, 1f regarded as we should regard later mineteenth-
century moral philosophy, have been so frequently discussed that no
long repetition of the standard crimcisms 15 required  If pleasure 15
that at which we unavordably aim, then there 1s no question of what
we ought to do, and 1t 1s impossible to move by the mere exercise of
anithmetic, or by any*other exercise, from cach mdividual’s maximum
‘happimess as a good to hum to the maximum happiness of a number of
people as a good to cach individual member of that number But
Bentham 1s here scarcely out of fine with several other British moralists
of the exghteenth century who m the main did little more than make
varymg compositions of the same mgredients Shaftesbury argued
that ‘to have the natural and good affections 1s to have the chief means
and power of self-enjoyment’” Hutcheson’s ‘benevolence’ advised
that that action 1s best which accStplshes the greatest happiness of
the greatest number 8 Hume’s ‘sympathy’—the ‘chief source of moral
distinctions’'—was thc‘éhm'ca-%—v&crcby the happness of strangers
could affect the mndividual and was therefore the basis of ‘the senument
of approbation which anises from the survey of all those vartues which
are useful to society or to the person possessed of them’® Smuth's
‘sympathy’ smagmatively identihed the pleasure and pan of other

1 p,chap 7, para 7 8 P, chap 6, para 4, note 1 (p 165) chap 7, para 5
3 P,chap 9, para 13 ¢ P, chap 10, para 33
§ P, chap 10, paras 12 and 29 ¢ P,chap 11

? Inquiry Concerming Virtue, Pt 2, Sect 1 (In Selby-Bigge British Moralists, Vol 1,
p 54)

¢ See note 3, page xx

® Treatise, Bk 2, Pt 3, Sect 6 (pp 310-311 of Everyman Edition) Thete are some very
closc resemblances between Bentham's language in the Prifcples and Hume's 1n the
Treatise, e g see Bk 2, Pt 3, Sect 1 (p 281 1n Everyman Edition) where Hume speaks of
‘extensive sympathy '
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men with one’s own pleasu;e and pain.! And the final form in which
the utilitarian view 1s developed gy Bentham mn the Principles must
"Iso not be overlooked It involves the drawing together of analyses
pread over the central chapters of the book, and 1t culminates m the
tatement that the”*dictates of utility are neaither more nor less than

Jictates of the most extenstve and c_nl%ggngg_ (that 15, well-advised)

Senevolence. ¥ THe pleasures of bencvolence, he has earher explamedj

B

nay also be called those of good-will, sympathy, or the benevoleat o
soctal affections, and they result from the View of pleasures m others'’
wio are the objects of bencvolence 3 Extent, 1t will be remembiered, -
is the speaal circumstance that has to be taken imnto account when
we pass fromconsidering the pleasures and pams of one person to
considering those of a number of persons¢ ‘Sympathetic bias,” he
elsewhcre explains, may extend from ‘certan individials’ to any
subordinate class of individuals, to the ‘whole nation,” to ‘human kind
m general’ and finally to ‘the whole sensitive creation ' ‘According as
these objects of sympathy are more numerous, the affection by which
the man 1s biased, may be said to be the more enlarged ¢ Acts, he
explains 1n another place, are well advised to the extent to which the
actor 1s conscious ofP the arcumstances upon which their consequences
depend 7 If the original statement, then, ts re-phrased with the aid of
these clues (some of which Bentham himself gives us in the footnotes to
the paragraph in which the statement occurs) we may sull concerve 1t
techmcally correct to say with one of Bentham’s critics thas he ‘repeats

the selfish and hedomsuc ethucs of Helveuus,® bug we are unlikely to
consider that this adequately conveys the whole of what Beotham-hed

n_mnd.

It 1s clear that m his cthical views Bentham sat very loosely to hus
EEE%I%MIW doctrines, He appears at times to regard
Sympathy as mn itsclt an activating and independent principle, but of 1t
really were such then 1t would not nécessarily be ggosstic  He tries to
safeguard his usual position by characterizing sym as involving |
the individual’s pleasure or pan when mduced by the pleasure or pan
of others Had he followed Hartley more closely Kc mught have argued

that sympathetic feclings arose from egosstic feelings by means of
assoclation ilghﬂoggb}_fpg}vaﬂa_ﬁﬁﬂfl%;é pushed d}e}%ﬁm

! Theory of the Moral Sentiments (1759), Pt 1, Sect 1, chap 1 (Selby-Bigge, op at,

Vol 1, pp 257-263) o
3 P, chap 10, para 36 8 P, chap 5, para 10 ¢ P, chap 4, para 7
$ P, chap 6, para 21 $ P, chap 6, l:ara 21 7 P, chap 9, para 2.
Radicels, p 33

o ﬁ Seth Pringle-Patuson The Philosophica
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stage back ! Bentham’s difficulttes largely arse from hus notions, first,
that morals must be dealt with sc1cn§]1c%ﬂy, second, that this means
the mtroduction of measurcment Yand third, thit Pleasuresand pans,
but not sympathy, can admt of the mtroduction of % “technique of
measurement 2 But 1t Is evident that some of what Bentham had to sa:}'
was much closer to what Kan¢ had to say than 1s generally appreciate
§The two men started from broadly the same psychological position;
Kant's attempted escape from the difficultics of this position was by
means of an elaborate conception of Pure Practical Reason, Bentham’s
attergpted escape was really, although more simply; in terms of a
dismterested practical reason, for 1t 1s difficult to see how otherwise
than by the disinterested exercise of reason any mdiyydual, whether
mn hus private life og as a legislator, can set before himself and follow
the Praple of Uthty.

Curiously enough, Bentham has much less to say about the Prnaple
of Utility than might be supposed What he does say 1s ambiguous
Put interesung Jflgy 1self, he says m the Principles, 1s that property
mn any object whereby 1t tends_to produce _benefit, advantages,
pleasure, goodeor happmness  or __, to prevent the happemn of
muschuef, pain, evil or unhappiness#” Here utihty s a property of an

“gbject’. In the Fragment 1t 1s the tendency of an act towards happiness
as an end ¢ The Prmaple of Ughley itsélF T “discussed solely with

ﬁ?r'é?fc’é to acts It 1s that prmaple ‘whm__immjuwm
of every action whatsoever, according to the tendency which at
Appears to have to augment or dimuush the happmess of the party
, Whose intercst 1s tn_question '8, If we remove the metaphor, this
presumably means that when men approve or disapprove i the way
described they are using the Prmcaiple of Unlity. But notice that the
way mn which the word “mterest’ 1s used 15 ambiguous  Interest may be
another synonym Tor happmess, or 1t may mean a conception or View
of what will make for lga pmess, and if it means the latter, then 1t
1s important to know whether 1t refers to the conception or view of the
party concerned himself (or themselves) or to the conception or view

! But at P, chap 5, para 15, he points out that pleasures anising from association form
a separate ‘sort’ from others, including those of benevolence or good-will

2 But remember that measurement 15 wntroduced n a very general sense only (sce
above; note 12, pagexxxv) Bentham himself impliedin s later Codificatton Proposal that he
did not hold that pleasures and pains could literally be measurgd—'Pleasure itself not bewng
ponderable or measurable take the general source and thence representanve of
pleasure, viz , money’ (B, Vol 4, p 540& .

3 P,chap 1, para 3 * F, Preface, para 54 8 P, chap 1, para 2
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-of some other party Bentham does not explamn, and he tends to use
both senses. , e

Putting these ambiguiues on one side, there age further difficulties
about the Prnciple of Uity Bentham's first concern with 1t was
undoubtedly 2 concerni with a scientific first principle. His, prgofs’
of the vahdity of the Principle of Unlity as such a scientfic first prip-
ciple are ot Very satisfactory Ja one argument he says that it 1s not
POSIBIETES establish the Principle by means of dny direct procEX we'
require to establish some principle that will indicate ‘some external
considerations as a means of warranting and guding the irsernal
sentiments of approbation and disapprobation,’ and we have to accept
the Principle QE Utility for thus purpose because there 1s no alternative
principle that 1s not founded simply on sentiment and 1s therefore
merely subjective and anarchical 3 The Principle of Utility 1s thus held
to be established by 2 process of elimination. Thrs 1n atself 15 scarcely
adequate But the alleged elimmation of the nival standards 1s even less
convinang  indeed tﬁe argument mvolved m 1t 15 arcular Theb
Prmaple of Utlity has to be accepted because the nval principles
are subjective, but when the nval principles are tonsidered, the
Principle of Unlity 1s taken as estabhshtd, and the unsausfactoriness
of the nival principles 15 shown by the fact that they are contrary to
the Principle of Utihty 4~ A possible alternative argument 1s that the
objectivity and vabdity of the Principle come from another source
that'is indicated at ‘the Begmmng of the first chapter of the Principles.
‘Nature has placed mankind under the governance of two sovereign
masters, pamn and pleasure It 1s for them alone to point out what we
ou[fvht to do, as well as to determine what we shall do . The Prin-
aple of Unlity recognses this subjection.’ If this 15 the case, then the'
basis of the Principle hies i a pair of mterlocked (and false) assump-
tions 1n psychology and ethics, and 1t 1s clear that Bentham sometimes
that 1t 1s thus based, although not that the assumptions are false

But whether he can establish hus first principle or not, 1t 1s evadent
that Bentham regards 1t as furmshing an objective standard. In the
Fragment he tells us that 1t 1s the ‘sole and all-sufficient reason for every
Eomt of praciice whatsoever.”® Moreover, 1t puts all disputes on a
asis of fact, and parties to arguments can appeal to the evidence of
past matters of fact that can be held to be analogous to the matters
they are disputing: thus mtelligible and explicit 1ssues can be found

L P, chap 1, para 11 * P,chap 2, para 12 $ P, chap 1, para 14
4 P, chap 2, pasum. 5 P, chap 1, para 1 ¢ F,chap 1, para 48
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which, when explored, will lead to reconalement; for ‘men, let them
but once clearly understand one another, will not be long ere they
agree "l This 15 indeed a far-reaching statement* Bentham ap{years t
be close to indicating not simply that the Prnciple of Utlity 15
vahid scientific principle, but that Truth 1s great and will prevail—af
position well 1 accord with ehe notion of a pure practical reason
But when Bentham moves to the Principle wm 1ts extended form, he
5. meving away from it as a screnufic first principle, however based,
angd while we reach here, perhaps, a pomt of fundamental confusion in
entham’s thought, we none-the-less reach onc major reason for
mamntaiming that Bentham’s theories do not stand or fall on the vahdity
of lus nouons of stchongetm:,orscwﬁﬁHﬁecﬁé&. Tt 15
1the greatest happimness of the greatest fiumiber that is the measure of
night and wrong’,? this 1s really 2 moral maxim-—a form of summary
of a moral position, the position that 1t 1s morally night to seek to secure
the greatest happiness of the greatest number, morally wrong to work
agamst 1t, that nothing 1s good that does not make for such happiness
or wrong that does not work agamnst 1t “No such maxim 1s 1 any
way buttressed; let alone established, by the elaborate superstructure
whereby mndividual and socal ends are supposed to be linked by the
operation of the two ‘homogeneous entities” pleasure and pamn. The
:superstructure 1s there because Bentham, like many another man,
considered 1t essential to universalise the vahdity of his own moral
Judgments so that they became statements of scicntific social laws,
rules, the following of which, and only the following of which, could
make for order and improvement m society  But that 1s neither here
nor there  The maxim 1s not very different 1n essence from the funda-,
mental maxims of many other social theorists, and of vast numbers
of those for whom they have wrtten, few of whom have considered
flecessary to establish or even to examune such basic principles
: entham was neither a psycholo

oesttons for methods that seer
ot reflect very thoroughly on these
e was not nterested to do so he was really concerned for
the most part with moral actions viewed from the outside, with the
arranging of sanctions at self-mnterested action would not differ
from action that was directed towards the common good.. Hence lus
primary concern with ‘mtengion’, Ngpe=the-less he was far from beng

' F, chap 4, para @il ? F, Preface, para 2
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devoid of msight in at least the field of psychology, and the ‘creaking
apparatus he employed has perhaps too often misled Ius readers into
underestimating the penetration of some of his ideas If he failed to
be bothered about the difficulnies of his methods, he was particularly
alert to some extravagances ! The notion of_the calculus of

and pams 1s not advanced in the Principhs m anything ke the simple
mechanical form m which it 15 so often thought to have been advanced-
he 1s not suggesting that there 1s nothing to consider but the application
of arithmetic to easily 1dentifiable and uniform pleasures and pamns o
individuals cut to the same rational pattern  he recognises that attempts
to operate the calculus are hable to be approximate rather than exact.
Morcover, onge the validity of hus external standpomnt 1s conceded for
its appropriate purposes, then much of what he has to say will be
recognised as a form, and by no means an mnept form, of the type of
enquiry that 1s common to-day under some name such as sociolo
or social psychology In thus sort of enquiry, Bentham did not by an
means lose sight of the mtricacies of human natuze or of the differenc
_between men’s characters, nor was he unaware of nomH-fation:
“elements in individual charagters® see hus chapters on thé Circumstanc
Aflecung Sensibility and on Human Dispositions n General And n
only 1s he at pans to expound the comphcating factors that make
the reactions of one man different from those of another, but he g’r_n‘gha-
sises the problem that this raises n relation to the fact thag the nature 6f

aw 15 to be general 3 Again, given the end mn view—the consideration
of the rational use of punishment—the arguments of the later chapters

the analysis of actions and the nature of responsibihity will be found

%o be relevant and effective, even if they are not couched in language
that 15 fashionable to-day The same can be said of his account of the
social rol¢ of pumshment He 1s more open to cricism for hus treat-
ment of punuishment i relaton to the ndividual offender, but then

the social rqlc of Pumshmcnt 1s hus avowed main theme.

(vR.Government !

We now have some inkling of the background to the phase of
Bentham’s views on government that 1s expressed n the Fragment
and the Principles The purpose of his enquiries 1s practical and'

1 See, e g F, chap 4, paa 10, of men jomng their walls'—*walls wall not splice and
dovetail like deal boards * In paras 12-15 he shows lumself very alert to ‘ratonabsation’
nargument Cf end of Preface, para 5, and paras 27 and 28

% See above, sumimary of argument of Prinaiples 3 P, chap 17, para 15



in INTRODUCTIOI‘\I

limated : hie is not concerned with the structure of 1deal society or with
the justification of constitutions but with the improvement of actual
ocieties by means of the rational day-to-day use of the mstrument of
flgovernment. Thus is none-the-less a moral purpose  ¥We are concerned
with men’s welfare, and by means of | are to obtam from men
the same co-operative behavibur that would appear without the inter-
vention of law 1f only they were enlightened The rational use of law
gnvolves reflection in several forms. we require disciplines of thought

Iﬂlat: will force analysis to be practically reahstic we obtamn a remnsur-

ance®f such realism by relating our reflections on law and government

to the facts of human nature On these bases we may devise a reasoned

method for the exposition of law, and when we cose to consider

what may be accomplished through the mstrumentahty of government

we will also be able to esumate the Limuts of what can be so accom-

plished and to decide by what means 1ts accomplishment may best be
“#achieved  Such further views on pohitical theory as are expressed in the
two works are very thcomplete because political theory forms an -
dental rather than a central theme -

“ISTs deéar, however, that Bentham 15 holding a theory of govern-
ment without any allied corception of socicty or state He 1s con-
cerned 1 the Fragment to reject many of the previously accepted
standard concepts of pohitical thought, and to develop mnstead a technical
view of political society  Such a society mvolves a ‘habit™of obedtetice
to a governor or governors whose commands are law, but the word
‘habit’ 1s not to be construed as implying any principle of mtegrauon

soctety that cannot be explamned quite adequately in terms of
d1v1dualﬂgsy£hology ! Thus, for mstance, Bentham says that legisla-
tors prefer to deal with matried mien rather than with single men,
and with pcople with children rather than with the childless, because
the more numerous a man’s connections by way of sympathy are,
the stronger is the hold of the law on him ‘A wife and c%;.ﬂ ren are $0}
many pledges a man gives to the world for lus good behaviour "2 EVC%I

s type of analysis might have been carried further, but Bentham did”
not pursue 1t Instead, he mforms us that there 1s go sueh thing as a
‘commumty’. Communities are fictitious bodies ® Political relations
Pa?éiﬂfus conceived as consisting entirely of relations between individual

governors and mdlvxdu?'l | subjects, and 1f laws have any moral authorityj

,1f is because of their effects on the welfare of mdividuals ¢

e

1 F,chap 1, para 12, note1 Cf P, chap 7, para. 18
' P,chap 6, para26,notel (p 174) 2 P,chap 1, para 4 4 P,chap 3, para 1.
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But this 15 the subject tg which Bentham wishes to address himself,

The tgf_&wmoﬂ Jatng o506k 2 Way asta cosure.
the weltare of the greatest number of individuals, and 1t starts from the
N A ) P PR g SRS "“E‘ .

work of the cetisortal junist, who uses the work of the’exposito

masmuch as that has natural arrangement and gives reasons for laws.
The work of the censor looks forward*to political practice he 1t 1s
who tells the legislator what he ought to do, and the legislator prac-
tises the legal art or art of government In the Principles Bentham says
that the art of government assumes two forms Whien 1t 1s concerned
with the actions of non-adults it constitutes the field of education
Education may be private or public m the latter case 1t 1s handled by
‘those whose-province it 15 to superintend the conduct of the whole
commumty ! Thus while strictly speaking the government of adults 1s
not part of the art of education, the art of government 1s none-the-less
a tutorial art, and Bentham’s theory of government at ths stage m@
ngt unsuttably be called ghe tutoral theory of government.?
1s position permuts considerable positive stope to government .
The promotion of happiness by rewarding is rarer than its promotion
y punishing,® but 1 addition to secking to avert ml'schleg, govern-
ent should scck to make addinons to the sum of welfare, aldmugly
1s 13 a notion of comparatively recent appearance m the history of'
political societies 4 At the same tume, however, ghere 15 2 natural hmit
to what a legislator can do gven when he 1s engaging to the best of hus
ability 1n his proper busincsse The legislator cannot know more than
the individual does about the mdividual limself He can deal success-
fully with broad lmes of conduct i which all mdividuals or large an
permanent classes of mdividuals arc involved, but he cannot de
successfully with matters depending upon the individual’s peculiar
crrcumstances.  Drunkenness and formication, for nstance, are nom
mitable fields for Tegislative action® there are separate andy
aﬁ&oylom spheres of government andQE private cthics® The first
15-that of the pohtical sanction, the seco t of the other sanctions
“gpcratmg without the political sanctigp” In private ethucs the prudence

i

1 P, chap 17, para 5

? ‘The magstrate operating 1 the character of tutor’ his ‘controlling influence,
different 1n this respect from that of the ordinary preceptor, dwells with a man to his
fe's end' (P, chap 6, para 41)

® p,chap 16, para 18 Cf chap 7, para 1

¢ P, chap 16, para 17 Ind note 1 (p 323)

¥ P, chap 17 para 15 See para 12ff The ‘great field for the exclusn ¢ interference of
prvate ethics’ 1s that of the ‘cases where punishment would be unprofitable '

¢ P, chap 17, paras 34
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grobity and beneficence of the ndividual are at work - mn the political
1d the legislator may prompt these ‘branches of duty’ to work!

muﬂm essence of Bentham's politacal theory at this stage.

There %re hints of other views We have a{read considered those
that are mtroduced mn the Fragment. In the Prmapi;s Bentham mntro-
duces others, for instance, he‘mentions that sovercign power spon the
Principle of Utiity can never be other than fiduciary’.f But such

otibns are not developed Bentham was not at this stage interested 1n
'questions of forms of government JJoctrnally he was neither an
theritanian nor a libertariag  Perhaps he inclined to ‘frec govern-
et but we know that he was not averse to despots 1f they were
“‘benevolent, and that he had entertamed the p0551b1ﬁty~ of mteresting
Latherme the Great of Russia 1n his suggestions for practical reforms
later he was equally ready to advisc the Estates General As we have
seen, he supposed ‘the people 1n power’ ‘only wanted to know what
was good m order to embrace 1t,” and he had said that ‘men, let them
but once clearly understand one another, will not be long ere they
agreer’ Es position was a blend of pessumusin and opumism  Men,
would not by themselves follow the Prmciple of Utlity i all matters.,
+she political sanction was requited mn order to induce them to do so;
‘but what was to make the legislator employ the political sanction
properly? Apparently nothing more than the reasonable explanations
Lof the censor 1A the Fragment Bentham had conceded the technical
possibility of conventions hmiting government, and he had asserted
ithat government should be obeyed only so long as the probable
muschiefs of obedience were less than the probable mischiefs of restst-
ance. But these conceptions dealt with limiting cases only Ifa govern-
ment oversteps the bounds of a convention there 15 a signal for resist-
ance when governments make bad laws the mdividual may justifiably
Vc?c:d;—: to resist But hqx are ovg&ml%_bq made to make good
ere, then, for the moment, Bentham lcaves the question of
government His 3geount may well seem very thin and unsatisfactory
Not onlydo socw}sf%rms other than government remain unanalysed,
and not only 1s the constitutiopal questton disregarded, but his indi-
viduahism remains barren the nonons & an autonomous sphere for
n 1vi3uai prudence and of natural limuts of government action’”

(which might, if developed, have led to the cdnstitutional question)

! P, chap 17, para 6 T His aid 1s most needed m respect of probity
* P, chap 16, para 55, note 1, para IX (p 391)
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do not begin to touch those posiive aspects of individual hberty
that were to be discussed by John Stuart Mall and T. H GreemwMore-
over, Bentham certamnly appears to lay humself open to an obwvious
charge which cnitics from Macaulay and J S Mull onwards have not
failed to bring agamnst him—athat ke 1gnores the possibiity of drawing
*lessons from historyA.Yet the Frggmett and the Principles occupy™a
special place n pohtical theory::ﬁ{cy"arc the first major works m
which a clear statement 1s given of the nature of government as an
instrument whose value is to be judged by its effects, and 1 which
at the same time far-reaching claims are made in regard to the pottntial
cffectiveness of government, Phe notion of government as a fabn-
cated device *was already old when Bentham was writing, but pre~
.occupation with the contract theory had led to a greater concentranion
on the mode of fabrication than on the results of the operation of the
device, other than as these served to preserve onginal natural nights,
or to erect barriers agamst the evils or deficiencies of the state of nature.
Bentham was unconcerned about ongmns, and *considered that there
were no such things as natural nghts  He disungwished polinical and
natural society, but analytically The operation oﬁu’s political sanction
perhaps introduced 1nto the operandn ‘of the other sanctions some-
what the same difference that others had conceived to be introduced
by the move from the state of nature into political society, but Bentham,
was domg more than repeating old theores i a new form e was
advancing to a new standpomnt 1 spite of the deficiencies of hus logic|
|and of his psychological 1deas,“and 1n spite of Tus over-rehance on
‘reason and the mere ap(iaratus of law He was holding a new view of
human nature. Tje mdividual of hus psychology, aruficial as he may,
appear to-day, was less of an abstraction than the possessors of natural
rights who were postulated by many of his predecessorsgsdie was an
wdividual who mught ¢hange and be changed. 4 consequepc
Bentham was holding a new view of governmentd-His ‘tutorial
theory should not read strangely to-day 1t does ot derive 1ts character
from the fact that Bentham in hus ime looked to benevolent despots
as possible sponsors of s 1deas He also looked to other forms of
%ovemmcnt, and I think 1t 15 clear that he continued to think that the
unction of the legislator remained tutoral no matter what, on otlre
grounds, it was constdered that the form of government should be!

! In hus essay on Colendge 1n Dussertations and Discussions Mill cnicases Bentham for
not concerming himself with laws of social development or wath the nature of tradition
But this type of criticism can be carried too far It should not be forgotten that Bentham
later wrote on The Influence of Time and Place wn Matters of Legislation -



x INTRODUCTION

We should recognuse that there 1s an important sense m which, m even
the most democratic communuty, at least certain types of legislation
must have the character that Bentham here tends to hold should attach
o all legislaion  For the same reasons that a representauve rather
than a direct form has become recognised as practicable for modern
democratic government, legistation 15 hable to represent in democracies
not any precise and direct expression of a ‘will of the people,” or even
of majorities, Yut some farly complex mteracnon between idegs
evolved mn varymg forms in different social groups; and i this process
a lefding part 15 played by éhtes at various pomts within society,
"especially élites of parhamentarians and admumistrators  Fhe represen-
tative principle, party orgamzation, and other influerers, may place
Limits on the freeddm of action of such ¢lites but withun such limuts
élites frequently lead and indeed educate the ‘general public,” and their
legislation 15 even frequently and specifically designed to educate %
Such actions of government are tutelary m nature whether we like 1t
or noty Bentham mide less than we should of the reasons why such
legislation occurs It occurs i part because the majority of us accept
the basis of government under which we live, wish to give the
maximum of attention to our private lives, and are only too glad to
be told what to do 1n the greater number of situations 1n which our
actions and those of our fellows affect each other It occurs in part
for a reason that opcrates more to-day than mn Bentham's day—
because we are already commutted to such a degree of common
enterprise that detailed adaptations must be made from the centre.
It also occurs mn part, however, because there are some people who
make 1t their busimess to be longer-sighted than others and to put
. themselves m positions m which they can secure the co-operation
of others through legislation  Such men practise the art of govern-
ment, although they no doubt require to practise other arts m order
to achieve the position from which they can practise this one. It may,
then, not be the whole of government, but 1t 15 an mevicable pare of 1t,
and 1t 15 by no means funle for Bentham to discuss 1t Indeed 1t 15 a
question the discussion of which 1s still very far from being at an end
Some consideration has been given by specialised sociologists to the
position of élites, but those concerned with the wider problems of
political theory have hitherto scarcely dealt with the question, and n
particular little attention has been paid to the mioral 1ssues 1t nvolves.
It 1s not a matter for surprise that few have held that Bentham’s

e ! Cf the discussion of the Benthamutes, pp xu-~xu, Ix-lxn



INTRODUCTION "

partial and unfimshed views on government 1n these two works stand
up to comparison with the leading views of other writers of his d;i?ﬁr:;cﬁ.
While Bentham spoke from a moral standpoint, 1t would be t

’

to_mawntam_that hus moral msght equalled that 9&&53?@
#hlstonca% sense, of Buskeaswecrtamnly.ne aa Bentham’s analysis.
"Perhaps he also lacked the sense of _]usujc of Paine and other popular

'édlczfs But considerations such as these should not lead us to lose all
sense of perspecttve m passing judgment on the Fragment and the
Principles; there were some very important and perhaps ovcr-rldmgJ
compensations Was reltance on reason and the law for the attainthen
of the felicaity of the greatest number more paradoxical or less para
doxical than the notion of forcing men to be free?* Was the propo®
sitton that the legislator ought to be guided by feason more helpful
or less helpful than the conclusion that ‘the unerring and powerful
mstincts’ of Nature should be called 1n ‘to forufy the falhble and feeble
contrivances of our reason’®® Has the notion of government as an
adaptable mstrument been more 1n accordance whth experience or les¢
m accordance with experience than the notion that at best government
can be no more than a necessary ev1l®

Nor let us fall mto the fallacy of supposing that other writers were
more 1 some man stream of ‘the devclopment of political theory’
than was Bentham There has been no mam stream of pohiical theory.

(And, mn particular, if there ever was a fiction, 1t 1s the 1dea that there
has been some objective dialectical movement of political thought
that culmmated n the thesis of Hegel and the antithesis of Marx )
The 1deas underlying the various political systems of to-day are
manifold, and they are diverse i their origins “A?rfd whatever e 1
may be said about them, the ideas of Bentham and of hus successo
have at least played a considerable role 1 one of the many poln
traditions of the world, ¢h¢ tradition that has held thpt’government

made for man, and not man for government N

viy

It will be apparent that the historical influence of Benthamism
does 6t mean the same as the mfAuence of Bentham, and that 1t was
a selection of Bentham’s 1deas and not the whole of his 1deas that

1 Soeaal Contract, Bk 1, chap 7, last para

' 8 Reflections on the French Revrolunon (World's Classics Edition, Vol IV, p 37)
{8 Common Sense, first para
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entered mto Benthamism Bentham's working life covered the period
that mcluded the American R&volution, the French Revolution and
the fifst"phases of the Industrial Revolution The Fragment and the
Priniciples gc%resent', as has been sudg@Me attack of an eighteenth-
semtury jntellectual radicalism, on the trayonal English eighteenth-
Eritury views of law and *governmenw Later m the eighteenth
Lc‘nttiry, and 1n the first fow decades of the nineteenth century, these
tradiional views were attacked from other quarters The French
Revolution stimulated violent assertions of popular nights cconomic
and ocial changes made many industnalists and humanitarians per-
cewve that at least to certan situations that were ansing much of the
existing fabric of political institutions was 1nadequate, urbamzation,
for mstance, and tht development of the factory system, were mtro-
ducing new problems of town government, of relations between
employers and employees, and of commercial law solutions to such
problems might be obtamned more rapidly and more thoroughly
by the interests corcerned through Parhament than through the
Courts, but effective action by Parhament would not be forthcoming
unless the electoral system were rcformed and unless legislation re-
placed admunistration as Parhdment’s mamn concern  For a considerable
time these two new tendencies impeded one another so long as there
was a posstbility that reform might come to mean Jacobiism and
violence, the alternative was not modcrate reform but no reform at all,
only after 1815 did the view become common that moderate reform
mught be the preventive and not the encouragement of revolution

‘Tt was_1n_these circumstances and at this paint that the mflucnce of

) Benthamism began

The Benthamites were unrevolutionary reformers thewr schemes
were based on a knowledge of English law and provided workable
eans of obtaming the desired changes within the existing mstitutional
ramework and without any redistnbution of social power more
undamental than the transfer of mfluence from the landowners to
the middle class The reasons why Bentham himself gave his name to
this movement and was acknowledged as 1ts prophet are not entircly
straightforward * Not all of the Benthamutes, let alone those who found
m their fproposals acceptable means to their ends, subscribed tg the
whole of Bentham’s 1dias or even concerned themselves to discover
what these were .-But, broadly speaking, Bentham became the prophet
of the movement which provided objectives, programmes and methods
for middle-class reform ﬁccause, after stxey years of forceful statemgpe
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and re-statement, he became known as a moderate middle-class man
yvlth a reasonable doctrine of moderate improvement, and ingenious
Fand practical suggestions for devices by means of which such improve-
ment mught be accomplished
The fuller explanation of this position takes us beyond the present
two Works and may be considered only briefly here In neither the
Fragment nor the Principles had Bentham anything to say about
Political Economy  He expressed himself on thus subject, however,
n the Defence of Usury, in the Manual of Political Economy, and in other
works In these wntings Bentham was mfluenced by Adam Smuth and
added to parts of private ethics another field in which, m general,
action by governmgfit could not profitably be undertaken m a
developed socie his was not really consistent with the doctrmes
of the Principles® or with the conclusions that a more sceptical reading
of the Wealth of Nations mmght have suggested If only m their
private lives could men follow the Prnciple of Utlity without
being prompted thereto by the pohucal sancnion, how could their
actuons be counted upon to be m accordance with the Principle of
Unlity . their cconomic transacuons, the consequence of which
transcended the bounds of their own®cohtrol? Adam Snuth himself
had mcntioned that those who live by rent, those who live by profit,
and those who live by wages might come to have different 1deas of
therr own interests 2 He did not conceive that government action
might be imtroduced in order to redress such tendencies towards
lack of balance, although he did conceive the necessity for certam
posiuve scrvices by government m the economic sphere3 The
omiussion 15 onc that Bentham rather than Snuth mught have been
cxpected to remedy The fact that Bentham went only part of the way
to remedy this deficency affected  the. subsequent history” of both
liberal and socialist theory ¢
1 Sce W Stark {op at) for the view that, in the form m which Bentham held 1, 1
was mote consistent than has been supposed
2 Wealth of Nations, Bk 1, chap 11, Conclusion {EverymanEdiuon, Vol 1, pp 228-232)
3 Wealth of Nations, Bk 5, chap 2 The state 1s required to mantan not only defence,
Justice, education and religion but also certain public works, and as regards jusnce—'avil
governiment, so far as 1t 1s wstituted for the secunity of property, 1s i reality mstituted
for the dcfence of the rich agamst the poot” (Everyman Editton, Vol 2, p 203)
4 Seebelow,p Ixv,notel Bentham got as far as urging the employment of the ‘interest
Juncuon-prescribing’ principle agaimst aristocratic_predominance  And see W Stark
(op Gty Benthamr advocated 3 limiied amount of government interference Tor the

reduction of economic inequality—through encouragement of thnft and regulation of

testamentary provisions, and on more than one other question he would have been
‘ro th~ left’ of the Ma chesar €~ -~ 4]
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Bentham's jnfluence on liberalism 15 due to hus association with
James Mill and his friends and his ‘converston’ to radicalism, This
conversion mvolved the closing of a gap m Bentham’s pohiical views
through the utilisation of a method which had for long lam to hand,
Bentham had not enquired how legislators were to become munded to
make greatest happmess theit objective 1 But others had considered a
like problem Hume had pomted out that authonty was necded
society m order to overcome the tendency of most men to prefer
trivial present advantage to remoter but greater mterests  Authority
shoald make ‘the observance of the laws of justice our nearest interest
and their violation our most remote’, and to ensure that authonty
does this 1t should be arranged that authorty itself has an immediate
mterest 10 justice 2 «How this was to be don m
radical thinkers had suggested an answer \B{gstlcz had argued that the
best way to ensure the 1dentification of mterests of government and
governed was to maintam n governors the fear that they would be
turned out of office ur favour of nivals if they did not consult the interests
of the people and court thetr favour 3 And 1n the same year m which
Bentham published the Fragment, Tom Pame argucd m Comnion Sense
that the dangers of governttient could be reduced to a minimum if
governments were representative in character and if elections were
held as frequently as possible so that electors and elected were con-
stantly changing places and their mterests would therefore be likely to
remain the same 4+The notion of frequent exchangc betwcen governors
and governed as a means whereby ‘the interests of the one class are more
or less indistinguishably Blended with those of the other’ was, as has
been seen, one of the 1deas m Bentham's digression-on-‘free govern-
ment’ in the Fragment, but 1t was not there linked with a view of repre-
sentation Bentham was early aware of the possibility of discussing
representation in utilitarian terms he did so in 1788 in a piece of advice

esigned for the Estates General, but hus real concern on that occasion
was with the advocacy of a utihtanan rather than a natural nghts
standpomt, and not with representation as such. The emergence of
a genume utithtanan yiew of representation came after Bentham

1 In the Preface to the 2nd Edition, Bentham said that when the Fragment was first’
wrnitten he saw m the imperfections of government no ‘worse cause than 1nattenuon and
prejudice he saw not mn them then what the experience and observations of nearly fifty
years have since taught hum to see in them so planly, the claborately orgamized and
anx21402|.)lsly cherished and guarded products of simster interest and arufice’ (B, Vol 1,
p-

3 Treatise, Bk 3, Pt 2, Sect 7 (Everyman Edition, pp 2, Vol 236-8)
¥ Essay, 1st Edit, p 9 ¢ Common Sense, para 6
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t conversion to radicalism, and here Bentham was preceded by Jame
Mill who published an article in the Edinburgh Revs 4809 1n whxfg
he used arguments simlar to those oTMam’s Catechi
of Parliamentary Reform, published in the same year, did not include
any advocacy of franchise extension It was not unty 1817 th.t the
Catechism was republished with an introduction insisting on radical
as against moderate reform  In the following ycar Bentham drew up
hus Resolutions on Parliamentary Reform which were moved 1n the House
of Commons by Sir Franais Burdett and which firmly stated that the
basis of good government was the me_hmn\
government and governed, and that the guarantee of such an identfi-
cation could be forthcoming only ‘in so far as the members of thlsi\
House are 1n fact chosen, and from time to time removable by the
“Mree suffrages of the great body of the people gl
Uulitarian radicalism, however, remained a very special form of
radicalism, and particularly for Bentham Before Bentham’s_gme,
English radical tradigon.es far back as the Levellers, spoke mainly m
terms of natural rights: Tom Pame was concerned with the Rights of
Man as well as wich the natural and araficial identfication of egostic
mterests  Further, this tradiion frequently contrasted society and
government to the detriment of government because government was
taken to be assocated with tyranny Again, from the Levellers to
Spence in hus Lecture to the Newcastle Philosophical Society (1775), Ogulvie
m his Essay on the Rght of Property in Land (1781), and even to Pamne m
Agrarian Justice (1795-6) there had been a sociabst or quasi-socialist
strand 1n radicalism ? All three tendencies were foreign to Benthamy
who attacked natural nghts, saw the well-being of society as possiblg
only through the instrumentality of government, and, i his Radicalism
Not Dangerous (1820) dcfmcic}yzc—fi(;n-n—pmposals agamst the charge

that they would be subversive of pro crgr
It 1s unfortunate tha:t Bentham, a iea er of the attack on natural

rights, could not extend lus scepcism mto the realm of economucs.

1 B, Vol 10, p 495 In the Preface to F, 2nd Edition, Bentham refers to ‘those general
conceptions in the development and application of which no small portion of the aggre-
gate mass of my wntervening works have been employed, namely, that no system or form
of government ever had, or ever could have had, for 1ts actual and principal end 1 view,
the good of any other persons, than the very mdividuals by whom, on cach occasion, the
powers of it were exercised’ (B, Vol 1, p 240) He goes on to say that the mterests at
present served by Briish govzrnment are those of the Anistocrat  The ‘mterest-junction-
prescibing” principle must be brought nto effect so that rulers’ mterests will come wro
comncidence with the umiversal interest (ibid, p 245)

! Sec M Beer History of Brinsh Socialism, Pt. 2, chap 2



Ixn IN1KODUCI1ION

The natural idennfication of mterests, eschewed m the polincal field,
Was accepted by him i the field of economics and the way was thus
prepared, for that separation of poliics and economics which was
ninereenti-century liberalism's greatest Limitation  Other theories
Sought to Temedy the deficiency mn opposed and unsatisfactory ways
Hegelan theory subsumed tife econonuc world in that of the state, but
left the mdividual an abstraction -Marxism made the economic world
the only social world and the state an organ of a dommant class, and
agamn the individual was left as an abstraction, The disjunction between
politics and economucs has still, indeed, satisfactorily to be ovérconie,
and Hhere i other syntheses within political theory that are_stil
awaned AW adequate political theory must consider pohitical mnstitu-
tions as existing for ﬂcsﬁ and blood men and women, yet must admut
that there are social values that are not merc additions of mdividual
values, 3t must find a place 1n society for reason, the non-rational and
the irrational, 1t must retamn the conception of government as an
adaptable instrument that can be used for better or worse, but 1t must
reconcile with this the fact that it 1s not possible to rely for good
government upon political parties or any assemblages of govern-
mental devices any more th4n upon the cnﬁghtenmcnt of ‘governors’
or censorial jurists

But mn approaching these problems, the political theonst of to-day
may do weﬁ to start with Bentham, and with some of those aspects
of Bentham's ideas that entered very little to Benthamism™ Tike
Hume, Bentham demolished some fictions, and 1t may be advantageous
to carry further lus attacks on the ficutious He disentangled some
fundamental conceptions, and a study of his methods may assist
m _the disentangling of more &tanding on the borderhne between
:‘fghteenth-century and mmeteenth-century political thought, Beatham
eveals some of the merits and some of the defects of the thought-of
soth periods; and he may even encourage a political theonst n the
:wentieth century to dare to think for himself he may, to use his own
words at the end of the Fragment ‘do something to mstruct, but more to
undecerve, the timd and admiring student to excite him to place more
-onfidence m s own strength, and less in the nfallibility of great
1ames . to teach hum to cﬁstmgmsh between showy language and

Teane SLAon s WU WAUPAGIL SMil AGLAMVE WU RGOL WAL ARIAVAGHML WILGLL Auutd

umself with error ,v
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PREFACE

1 THE age we hive in1s a busy age; in which knowledge 1s Monves of the
rapidly advancing towards perfecuon In the natural world, present under-
m particular, every thing teems with discovery and wich ™™™
improvement The most distant and recondite regions of the
earth traversed and explored—the all-vivifying and subtle
element of the air so recently analyzed and made known to
us,—are striking evidences, were all others wanpng, of this
pleasing truth

2 Correspondent to discovery and improvement m the natural
world, 15 reformation i the moral, if that which seems a
common notion be, mndeed, a true one, that yn the moral
world there no longer remams any matter for discovery.
Perhaps, however, this may not be the case perhaps among
such observations as would be best calculated to serve as
grounds for reformation, are some which, being observations
of matters of fact hutherto either imncompletely noticed, or not
at all would, when produced, appear capable of bearmng the
name of discoveries wath so httle method and precision have
the consequences of ths fundamental axiom, 1f is the greatest
happiness of the greatest number that is the measure of right and i
wrong, been as yet developed.

3 Be this as 1t may, if there be room for making, and if
there be use m publishing, discoverses i the natural world,
surely there 1s not much less room for making, nor much
less use m proposing, reformation in the moral  If 1t be 2 matter |
of importance and of use to us to be made acquainted with
distant countries, surely 1t 1s not a matter of much less import-
ance, nor of much less use to us, to be made better and better
acquainted with the chief means of hving happily in our own
If1t be of importance and of use to us to know the principles of
the element we breathe, surely 1t 15 not of much less import-
ance nor of much less use to comprehend the principles, and
endeavour at the improvementof those laws, by which alone we
breathe it i security [f'to this endeavour we should fancy any
Author, especially any Author of great name, to be, and as far

3
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as could 1n such case be expected, to avow himselfa determined
and persevering enemy, what should we say of him? We
should say that the interests of reformation, and through them
the welfare of mankind, were mseparably connected with the
downfall of his works of a great part, at least, of the esteem
and influence, which these works might under whatever
atle have acquired

4 Such an enemy 1t has been my musfortune (and not mune
only) to see, or fancy at least I saw, m the Author of the
celebrated COMMENTARIES o the LAWS of ENGLAND, an Author
whose works have had beyond comparison a more extensive
crculation, have obtamned a greater sharc of esteem, of
applause, and consequently of mfluence (and that by a ttle
on many grounds so mdisputable) than any other writer who
on that subject has ever yet appeared

5 It1son this account that I concewved, some tume since, the
design of pomnting out some of what appeared to me the
capital blemishes of that work, particularly thus grand and
fundamental one, the antipathy to reformation, or rather,
ndeed, of laying openand exposing the umversal maccuracyand
confusion which seemed to my apprehension to pervade the
whole For, indeed, such an ungenerous antipathy seemed of
itself enough to promise a general vein of obscure and crooked
reasoning, from whence no clear and sterling knowledge
could be derived, so mtimate 1s the connexion between some
gifts of the understanding, and some of the affections of the
heart

6 It 15 1n this view that I took n hand that part of the first
volume to which the Author has given the name of InTro-
puctioN It 1s m this part of the work that 1s contamed
whatever comes under the denomination of general principles
It 15 1n thus part of the work that are contained such preliminary
views as 1t seemed proper to hum to give of certan objects
real or imaginary, which he found connected with his subject
Law by identity of name two or three sorts of Laws of
Nature, the revealed LAw, and a certam LAw of Nations It 1s
mn this part of the work that he has touched upon several
topics which relate to all laws or mstitutions! n general, or

1 1 add hcre the word mstitutions, for the sake of including rules of Common
Law, as well as portions of Sratute Law
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at least to whole classes of institutions without relating to any
one more than to another .

7 To speak more particulatly, 1t 1s 1 this part of hus work
that he has given a defimition, such as it 1s, of that whole
branch of law which he had taken for his subject, that branch,
which some, considering 1t as a2 main stock, would term LAW
without addstion, and whach he, to distinguish 1t from those
others 1its condiwident branches! terms law mumcpal —an
account, such as 1t 1s, of the nature and ongin of Natural
Society the mother, and of Political Society the daughter, of
Law mmniapal, duly begotten i the bed of Metaphor —a
division, such as it 15, of a law, indivaidually considered, nto
what he fancices to be 1ts parts —an account, such a$ it 1s, of the
method to be taken for mterpreting any law that may occur

8 In regard to the Law of England in particular, 1t 1s here
that he gives an account of the division of 1t mto 1its two
branches (branches, however, that arc no ways disunct m the
purport of them, when once cstablished, but only 1n respect
of the source from whence their establishment took 1ts rise)
the Statute or Written law, as 1t 15 called, and the Common or
Umirnitten —an account of what are called Gencral Customs,
or mstitutions in force throughout the whole empire, or at
icast the whole nation,—of what are called Parttcular Customs,
mstitutions of local extent established 1n particular districts,
and of such adopted msutunons of a general extent, as are
parcel of what are called the Civil and the Canon laws, all
three 1n the character of so many branches of what 1s called
the Common Law —n fine, a general account of Equity, that
capricious and mcomprehensible mistress of our fortunes,
whose features neither our Author, nor perhaps any one 1s
well able to delineate,—of Equity, who having 1n the begin-
mng been a nib of Law, but since 1 some dark age plucked
from her side, when sleeping, by the hands not so much of
God as of entcrprizing Judges, now lords 1t over her parent
sister —

9 All this, I say, together with an account of the different
districts of the empire over which different portions of the
Law prevail, or over which the Law has different degrees of
force, composes that part of our Author’s work which he has

1 Membra condwidentia —SAUND Lor 1 L c 46
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styled the INTRODUCTION His eloquent ‘Discourse on the
study of the Law,” with which, as being a discourse of the
rhetorical kind, rather than of the didactic, I proposed not to
mntermeddle, prefaces the whole.

10 It would have been 1n vain to have thought of travelling
over the whole of so vast a work. My design, therefore, was
to take such a portion of 1t, as mught afford a fair and adequate
specimen of the character and complexion of the whole. For
tﬁas purpose the part here marked out would, I thought,
abundantly suffice This, however narrow m extent, was the
most conspicuous, the most characteristic part of our Author’s
work, and that which was most his own The rest was little
more than‘compilabon Pursuing my examnation thus far,
I should pursue 1t, I thought, as far as was necessary for my
furposc and I had little stomach to pursue a task at once so

aborious and so invidious any farther If Hercules, according
to the old proverb, 1s to be known ex pede. much more
thought I, 1s he to be kncwn ex capite

11 In these views 1t was that I proceeded as far as the middle
of the defuution of the Law mumcipal It was there, I found,
not without surprise, the digression which makes the subject
of the present Essay This threw me at first into no small
perplexaty. To give no account of 1t at all,—to pass wholl{
sub silentio, so large, and 1n 1tself so matenal a part of the wor
I was examming, would seem strange at the same time I saw
no possibility of entering mnto an examunation of a passage so
anomalous, without cutting 1n picces the thread of the dis-
course. Under this doubt I determined, at any rate for the
present, to pass 1t by, the rather as I could not percerve any
connection that 1t had with any thing that came before or
after I did so; and continuing my examination of the defini-
tion from which 1t digressed, 1 travelled on to the end of the
Introduction It then became necessary to come to some
defimtive resolution concermng this excentric part of 1t, and
the result was, that being loth to lcave the enterpnise I had
begun in this respect, imperfect, I sat down to give what I
mntended should be a very slight and general survey of 1it.
The farther, however, I proceeded in éxamuning 1t, the more
confused and unsatisfactory 1t appeared to me: and the
greater difficulty I found 1n knowing what to make of 1t,



PREFACE /

L]

the more words 1t cost me, I found, to say so. In this way,
and by these means 1t was that the present Essay grew to the
bulk m which the Rcader sees it When 1t was nearly com-
pleted, 1t occurred to me, that as the digression 1tself which [
was exarimng was perfectly distinct from, and unconnected
with the text from whch 1t starts, so was, or so at least might
be, the crifigue on that digression, from the cntigue on the text
The former was by much too large to be engrafted nto the
latter and since 1f 1t accomparued 1t at all, 1t could only be n
the shape of an Appendix, there scemed no reason why the
same publication sf\ould mclude them both To the former,
thcrcfgre, as being the least, I determmed to give that finish
which T was able, and which I thought was necessary and to
publish 1t in this detached manner, as the first, 1f not the only
part of a work, the principal and remamning part of which
may possibly see the light some tume or other, under some
schl title as that of ‘A COMMENT on the COMMENTARIES *

12 In the meantime, that [ may stand more fully justfied,
or excuscd at least, in an enterprise to most perhaps so extra-
ordinary, and to many doubtless so unacceptable, 1t may be
of use to endeavour to state with some degree of precision,
the grounds of that war which, for the interests of true
science, and of hiberal improvement, 1 think myself bound to
wage aganst this work 1 shall therefore proceed to mark
out and distinguish those points of view m which 1t seems
prinaipally reprchensible, not forgetting those m which 1t
seems still enttled to our approbation and applause

13 There are two characters, one or other of which every The busnees of
man who finds any thing to say on the subject of Law, may be te Censor ds-

5 2 ngutshed from

sad to take upon hum,—that of the Expositor, and that of the g of e Ex-
Censor To the province of the Expositor 1t belongs to explain postor
to us what, as he supposes, the Law 15 to that of the Censor,
to observe to us what he thinks it ought to be The former,
therefore, 1s principally occupied mn staung, or mn enquiring
after facts ! the latter, in discussing reasons The Expositor,

! In pracuce, the question of Law has commonly been spoken of as opposed
to that of fact but thus distinction 15s an acadental one  That a Law command-
ing or prohubitng such a sors of action, has been estabhished, 15 as much a faq,
as that an sndiwidual action of that sort has been comnutted The establshment
of a Law may be spoken of as a faet, at least for the purpose of distnguishing
1t from any conmideration that may be offered as a reason for such Law
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keeping within his sphere, has no concern with any other
faculties of the mind than the apprehension, the memory, and
the judgment the latter, m wirtue of those sentiments of
pleasure or displeasure which he finds occasion to annex to
the objects under his review, holds some intercourse with the
affections That which 1s Law, 15, in different countries, widely
different while that which ought o be, 1s m all countries to a
great degree the same  The Exposttor, therefore, 1s always the
catizen of this or that particular country the Censor 1, or
ought to be the cnzen of the world To the Expositor 1t
belongs to shew what the Legislator and his underworkman
the Judge have done already to the Censor 1t belongs to suggest
what the Legsslator ought to do m future To the Censor, m
short, 1t belongs to feach that science, which when by change
of hands converted 1nto an art, the LEGISLATOR practises

14. Let us now return to our Author Of these two per-
fectly distinguishable functions, the latter alone 1s that which 1t
fell necessarily within his province to discharge His pro-
fessed  object was to explain to us what the Laws of England
were ‘Ita lex scriptd est,) was the only motto which he stood
engaged to keep mn view The work of censure (for to this
word, 1n default of any other, I find 1t necessary to give a
neutral sense) the work of censure, as 1t may be styled, or, n a
certain sense, of crificism, was to hum but a parergon—a work of
supererogation a work, indeed, which, if aptly executed,
could not but be of great ornament to the principal one, and
of great mnstruction as well as entertainment to the Reader,
but from which our Author, as well as those that had gone
before him on the same line, mught, without being chargeable
with any defiaency, have stood excused a work which, when
superadded to the principal, would lay the Author under
additional obligations, and impose on him new duties which,
notwithstanding, whatever else 1t might differ in from the
principal one, agrees with 1t 1n this, that 1t ought to be executed
with impartiahty, or not at all

15 If, on the one hand, a hasty and undiscrimmnating con-
demner of what 15 established, may expose himself to con-
tempt, on the other hand, a bigoted ¢r corrupt defender of
the works of power, becomes guilty, in a manner, of the

, abuses which he supports the more so if, by oblique glances
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and sophistical glosses, he studies to guard from reproach,
or recommend to favour, what he knows not how, and dares
not attempt, to justfy. To a man who contents himself
with s1mpEy stating an mstitution as he thinks 1t 15, no share,
1t 1s plain, can justly be attributed (nor would any one think
of attributing to lum any share) of whatever reproach, any
more than of whatever applause the msatution may be
thought to ment But if not content with this humbler
function, he takes upon lhum to give reasons 1 behalf of 1t,
reasons whether made or found by him, it 1s far otherwise.
Every false and sophistical reason that he contributes to cir-
culate, he himself 15 chargeable with nor ought he to be
holden gultless even of such as, in a work where fact not
reason 15 the question, he delivers as from other wnters with-
out censure By officrously adopung them he makes them
his own, though delivered under the names of the respective
Authors not much less than if delivered under hs own For
the very i1dea of a reason betokens approbation so that to
deliver 'a remark under that character, and that without
censure, 15 to adopt 1t A man wall scarcely, therefore, with-
out some note of disapprobation, be the instrument of ntro-
ducing, 1n the gumise of a reason, an argument which he does
not really wish to see approved Some method or other he
will take to wash his hands of it some method or other he
will take to let men sce that what he means to be understood
to do, 1s mercly to report the judgment of another, not to
pass one of his own Upon that other then he will lay the
blame at least he will take care to repel it from himself If
he omuts to do this, the most favourable cause that can be
assigned to the omussion 1s indifference indifference to
the public welfare—that indifference which 1s 1tself a
crime

16 It 1s wonderful how forward some have been to look
upon 1t as a kind of presumption and ingrantude, and rebellion,
and cruelty, and I know not what besides, not to allege only,
nor to own, but to suffer any one so much as to imagine,
that an old-cstablished law could 1n any respect be a fit
object of condemnatibn Whether it has been a kind of
personification that has been the cause of this, as if the Law
were a living creature, or whether 1t has been the mechanical
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veneration for antiquuty, or what other delusion of the fancy,
I shall not here enquire For my part, I know not for what

ood reason 1t 1s that the menit of yusnfymg a law when nght
should have been thought greater, than that of censuring it
when wrong Under a2 government of Laws, what 1s the
motto of a good atizen? To obey punctually, to censure freely.

17 Thus much 1s certain, that a system that 1s never to be
censured, will never be improved that if nothing 1s ever to
be found fault with, nothing will ever be mended* and that
a resolution to justify every thing at any rate, and to dis-
approve of nothing, 1s a resolution which, pursued 1n future,
must stand as an effectual bar to all the addinonal happimess
we can ever hope for, pursued hitherto would have robbed
us of that share of happmess which we enjoy alrcady.

18 Nor 1s a disposition to find ‘every thing as 1t should be,’
less at vaniance with itself, than with reason and utihty
The commen-place arguments 1n which 1t vents 1tself jusufy
not what is established, in effect, any more than they condemn
it since whatever now 1s established, once was mmnovation

19 Precipitate censure, cast on a pohitical institution, does
but recol on the head of him who casts it From such an
attack 1t 1s not the mstitutron 1tself, 1f well grounded, that can
suffer What 2 man says agamnst it either makes impression
or makes none If none, 1t 1s just as if nothing had been sad
about the matter. 1f it does make an impression, 1t naturally
calls up some one or other 1n defence For 1f the institution 1s
n truth a beneficial one to the community m general, 1t cannot
but have given an interest i 1ts preservation to a number of
mdividuals By their industry, then, the reasons on which
it 1s grounded are brought to light from the observation of
which those who acquiesced m 1t before upon trust, now
embrace 1t upon conviction Censure, therefore, though 1ll-
founded, has no other effect upon an nstitution than to bring
1t to that test, by which the value of those, indeed, on which

rejudice alone has stamped a currency, 1s cried down, but
Ey which the credit of those of sterling utility 1s confirmed.

20 Nor 1s 1t by any means from passion and ll-humour,
that censure, passed upon legal mstitutions, 1s apt to take 1ts
birth. When 1t 1s from passion and ill-humour that men
speak, 1t 1s with men that they are in il-humour, not with
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laws. 1t 1s men, not laws, that are the butt of ‘arrogance.”
Spleen and turbulence may indeed prompt men to quarrel
with hving individuals but when they make complaint of
the dead letter of the Law, the work of departed lawgivers,
against whom no personal antipathy can have subsisted, 1t 1s

ways from the observation, or from the belief at least, of
some real grievance. The Law 1s no man’s enemy the Law
1s no man’s rival  Ask the clamorous and unruly mulatude—
1t 15 never the Law itself that 1s in the wrong 1t 15 always some

wicked interpretcr of the Law that has corrupted and abused
2

L “Arrogance,” our Author calls 1t the uimost arrogance,® ‘to censure what has,
at least, a better chance to be nght, than the singular notions of any particular
man ’ mecamngthereby certa n ecclesiastical insutuuons  Vibraung, as it should
secm, between passion and discreuon, he has thought 1t necessary, indeed, to
inscrt n the sentence that, which betng inserted, tumns 1t into nothing  After
the word ‘censure,” ‘with contempt’ he adds, “and rudeness * as if there needed 2
professor to inform us, that to treat any thing with contempt dnd rudeness 1s
arrogance ‘Indecency,” he had already called 1t, ‘to set up private judgment 1n
opposition to public ' and tlus without restnnction, quahficanon, or reserve
This was 1n the first transport of a holy zeal, before discrenon had come m to
his assistance  This passage thc Doctors Priestley® and Furneauxc, who, m
quality of Disscnting Mimsters, and champions of dissenting opinions, saw
themsclves particularly attached 1n 1t, have not suffered to pass unnouced,
any more than has the celebrated Author of the *Remarks on the Acts of the 13th
Parliament?,’ who found 1t adverse to hus enterpnize, for the same reason that
1t 15 hostile to every other liberal plan of pohitscal discussion

My edition of the Commentarics happens to be the first since the above
paragraph was wrnitten I have been directed to a later  In thus later edation the
passage about “indecency’ 1s, hke the other about ‘arrogance,’ explained away
nto nothing What we arc now told is, that ‘to set up pnivate judgment in
[virulent and factious) opposition to public authoriey’ (he might have added—
or to private either) 15 ‘tndecency * [See the 5th edit, 8vo, p 50, as n the 1st ]
This we owe, 1 thunk, to Dr Furneaux The Doctors, Furneaux and Priestley,
under whose well-applied correction our Author has smarted so severcly, have
a good deal to answer for They have been the means of his adding a good deal
of this kind of rhetorical lumber to the plenuful stock there was of 1t before
One passage, indeed, a passage deep-tinctured with religious gall, they have
been the means of clearing away entirelys and 1n this at least, they have done
good service They have made lum sophisucate they have made hum even
expunge but all the Doctors 1 the world, I doube, would not bring ham to
confession  Sce hus answer to Dr Priestley

1 There 1s only one way 1n which censure, cast upon the Laws, has a greater
tendency to do harm than good, and that 1s when 1t sets 1tself to contest their
vahdity I mean, when abandoning the quesuon of expediency, 1t sets stself to
contest the night  But thus 1s an attack to which old-established Laws are not so

* 4 Comm, p 50 v See Remarks, &c
¢ See Letters to Mr Justice Blackstone, 1771  Second Edinon
¢ In the Preface e See Farmeav  Letter VI
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21 Thus destitute of foundation are the terrors, or pretended
terrors, of those who shudder at the 1dea of a free censure of
established institutions. So httle does the peace of society
require the aid of those lessons which teach men to accept
of any thing as reason, and to yeld the same abject and
indiscrimmating homage to the Laws here, which 15 paid to
the despot elsewhere The fruits of such turtion are visible
enough n the character of that race of men who have always
occupied too large a space 1n the arcle of the profession a
passtve and enervate race, ready to swallow any thing, and
to acquiesce m any thmg with intellects incapable of distn-
gwishing night from wrong, and with affections alike ndiff-
erent to etther msensible, short-sighted, obstinate lethargic,
yet hable to be driven into convulsions by false terrors: deaf
to the voice of reason and public utihty obsequious only to
the whisper of interest, and to the beck of power

22 This*head of muschief, perhaps, 1s no more than what
may seem included under the former For why 15 1t an evil
to a country that the minds of those who have the Law under
theirr management should be thus enfeebled? It 1s because it
finds them 1mpotent to every enterprise of improvement

23 Not that a race of lawyers and politicians of this ener-
vate breed 1s much less dangerous to the duration of that share
of fehaty which the State possesses at any given period,
than 1t 1s mortal to 1ts chance of attaining to a greater If the
designs of a Mimster are immucal to his country, what 1s the
man of all others for him to make an mstrument of or a dupe?
Of all men, surely none so fit as that sort of man who 1s ever
on his knees before the footstool of Authority, and who,
when those above him, or before him, have pronounced,
thinks it a cime to have an opinion of his own

24 Those who duly consider upon what shght and trivial
circumstances, cven in the happiest times, the adoption or

hable  As this s the last though but too common resource of passion and 1ll-
humour, and what men scarce think of betaking themselves to, unless irnitated
by personal competinions, 1t 1s that to which recent Laws are most exposed
1 speak of what are called writfen Laws for as to unwritten mstitutions, as there
1s no such thing as any certain symbol by which therr authonty 1s attested, their
validity, how deeply rooted soever, 1s what we see challenged without remorse
A radical weakness, imnterwoven mto the very constitution of all uswritten
Taw
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rejection of a Law so often turns; circumstances with which
the unlity of 1t has no imaginable connection—thosc who
consider the desolate and abject state of the human mtellect,
during the periods m which so %rcat a part of the sull subsisting
mass of wstitutions had their birth—those who consider the
backwardness there 1s m most men, unless when spurred by
personal interests or resentments, to run a-tilt agamnst the
Colossus of authority—those, I say, who give these considera-
tions their due weight, will not be quite so zealous, perhaps,
as our Author has been to terrify men from setting up what 1s
now ‘prtvate judgment,’ against what once was ‘public’’. nor
to thunder down the harsh epithet of ‘arrogance’ on those,
who, with whatever success, are occupied 1n bringing rude
establishments to the test of polished reason. They will rather
do what they can to cherish a disposition at once so useful and
so rare? whch 1s so little connected with the causes that make
popular discontentments dangerous, and which finds so httle
ahment 1n those propensities that govern the multitude of
men They will not be for giving such a turn to their dis-
courscs as to bespeak the whole of a man’s favour for the
defenders of what 1s established nor all his resentment for the
assatlants  They will acknowledge that if there be some
mstitutions which 1t 15 ‘arrogance’ to attack, there may be
others which 1t 1s effrontery to defend ToURRELLS has defended
torture torturc established by the ‘public judgment’ of so
many enhghtened nations. Beccaria (‘mdecent’ and ‘arro-
gant Beccana') has condemned it Of these two whose lot Our Author
among men would one choose rather,—the Apologist’s or why attacked in
3 '3 the character of
the Censor’s anE
xpositor

25 Of a piece with the discernment which enables a man to
perceive, and with the courage which enables lum to avow,

' See note 1, p 11

' One may well say rare It 15 a matter of fact about which there can be no
dispute  The truth of 1t may be seen 1n the multitude of Expositors whuch the
Junsprudence of every nation furnished, ere 1t afforded a single Censor When
Beccana came, he was recetved by the intelligent as an Angel from heaven
would be by the faithful He may be styled the father of Censoral Junisprudence
Montesquieu’s was a work of the muixed kind  Before Montesquicu all was un-
mixed barbansm Grots and Puffendorf were to Censonal Junsprudence
what the Schoolmen were to Natural Philosophy

¥ A French Junst of the last age, whose works had like celebnty, and 1n

many respects much the same sort of ments as our Author’s He was known
to most advantage by a translation of Demosthenes He 1s now forgotten
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the defects of a system of nstitutions, 1s that accuracy of con-
ception which enables lum to give a clear account of 1t
No wonder then, 1 a treatise partly of the expository class,
and partly of the censorral, that if the latter department 1s
filled with imbecibity, symptoms of kindred weakness should
characterize the former.

26. The former department, however, of our Author’s
work, 1s what, on 1ts own account merely, I should scarce
have found myself disposed to mtermeddle with. The
business of simple exposition 1s 2 harvest in which there seemed
no likehhood of there being any want of labourers: and into
which therefore I had hittle ambition to thrust my sickle.

27 At®any rate, had I sat down to make a report of 1t n
this character alone, it would have been with feelings very
different from those of which I now am conscious, and 1n a
tone very different from that which I perceive myself to have
assumed. In determimng what conduct to observe respecting
1t, I should have considercd whether the tamnt of error seemed
to confine 1tself to parts, or to diffuse 1tself through the whole
In the latter case, the least invidious, and considering the bulk
of the work, the most benefiaal course would have been to
have taken no notice of it at all, but to have sat down and
tried to give a better If not the whole 1n general, but scatt-
ered positions only had appeared exceptionable, I should have
sat down to recufy those positions with the same apathy
with which they were advanced To fall 1n an adverse way
upon a work simply exposttory, if that were all there were of
it, would have been a!fkc ungenerous and unnecessary In
the mvoluntary errors of the understanding there can be httle
to excite, or at least to justufy, resentment That which alone,
in a manner, calls for ngid censure, 1s the sinister bias of the
affections  If then 1 may stall continue to mention as separate,
parts which in the work 1tself are so intimately, and, indeed,
undistnguishably blended, 1t 15 the censorial part alone that
has drawn from me that sort of animadversion I have been
led to bestow mdiscrimunately on the whole. To lay open,
and 1f possible supply, the mmperfections of the other, 1s an
operation that might indeed of uself do service, but that
which I thought would do still more service, was the wealgen-
ing the authonty of this
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28 Under the sanction of a great name every string of
words however unmeaning, every opmion however
erroneous, will have a certain currency. Reputation adds
weight to sentiments from whence no part ofP it arose, and
which had they stood alone might have drawn nothing,
perhaps, but contempt Popular fame enters not nto mce
distinctions. Mernit 1n one department of letters affords a
natural, and in a manner irrecusable presumption of ment
1n another, especially if the two departments be such between
which there 15 apparently a close alliance.

29. Wonderful, mn particular, 15 that influence which 1s
gamed over young munds, by the man who on account of
whatever class of ment 1s esteemed in the character of a
preceptor Those who have derived, or fancy themselves to
have derived knowledge from what he knows, or appears to
know, will naturally be for judging as he judges. for reasoning
as he reasons, for approving as he approves, for condemning
as he condemns On these accounts 1t 15, that when the general
complexion of a work 1s unsound, 1t may be of use to point
an attack against the whole of 1t wathout distinction, although
such parts of 1t as are noxious as well as unsound be only
scattered here and there

30 On these considerations then 1t may be of use to shew,
that the work before us, 1n spite of the mernits which recom-
mend 1t so powerfully to the imagination and to the ear, has
no better atle on one account than on another, to thatinfluence
which, were 1t to pass unnoticed, 1t mught continue to exercise
over the judgment

31. The Introduction 1s the part to which, for reasons that
have been already stated, 1t was always my mtention to con-
fine myself It 1s but a part even of this Introduction that 1s
the subject of the present Essay What determuned me to
begin with this small part of 1t 15, the facillity I found n
separating 1t from every thing that precedes or follows it.
T1 15 what will be more particularly spoken to i another
place?

32 1t 1s not that this part 1s among those which seemed
most open to amumad¥ersion. It 1s not that stronger traces
arc exhibited in this part than m another of that spint in our

1 See the ensumne Introduction
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Author which seems so hostile to Reformaton, and to that
Liberty which 1s Reformation’s harbinger.

33. It 1s not here that he tramples on the nght of private
Judgment, that basis of every thing that an Englishman holds
dear ! It 1s not here, m particular, that he msults our under-
standings with nugatory reasons, stands forth the professed
champion of religious intolerance; or openly sets his face
agamst civil reformation

34 It 1s not here, for example, he would Persuadc us, that
a trader who occupies a booth at a fair 15 a fool for hus pamns,
and on that account no fit object of the Law’s protection

35 It 1s not here that he gives the presence of one man at
the making of a Law, as a reason why ten thousand others that
are to obey 1t, need know nothing of the matter 2

36 It 1s not here, that after telling us, 1 express terms,
there must be an ‘actual breaking’ to make burglary, he tells
us, m the-same breath, and 1n terms equally express, where
burglary may be without actual breaking, and thus because ‘the
Law will not suffer 1tself to be trifled with.’s

1 Seenote 1, p 4

2 ‘Burglary2,” says our Author, ‘cannot be comnntted in a tent or a booth
erected in a market fair, though thc owner may lodge therein for the Law
regards thus highly nothing but permanent edifices, a house, or church, the
wall, or gate of a town, and 1t 1s the folly of the owner to lodge 1n so fragile a
tenement * To save humself from this charge of folly, 1t 1s not altogether clear
which of two things the trader ought to do qui | 15 business and not go to the
farr at all or leave lus goods without any body to take care of them

3 Speaking of an Act of Parlament®, ‘There needs,” he says, ‘no formal
promulgation to give 1t the force of a Law, as was necessary by the Civil Law
with regard to the Emperor’s Edicts because every man in England 1s, 1 judg-
ment of Law, party to the making of an Act of Parhament, being present thereat
by his representatives’ Thus, for aught I know, may be good yudgment of Law,
because any thing may be called judgment of Law, that comes from a Lawyer,
who has got 2 name 1t seems, however, not much like any thing that can be
called yudgment of common sense Ths notable piece of astutia was onginally, 1
believe, judgment of Lord Coke 1t from thence became judgment of our
Author and may have been judgment of more Lawyers than I know of before
and since  What grieves me 13, to find many men of the best affections to a
cause which needs no sophistry, bewildered and bewildering others wath the
hke jargon

¢ His words arec, ‘There must be an actual breaking, not a mere legal clausum
fregu (by leaping over nvisible 1deal boundarics, which may constitute a cival
trespass) but a substantial and foreible irruption” In the next sentence but two he

oes on, and says,—'But to come down a chunney s held a burglanious entry,
or that 15 as much closed as the nature of things will permit  So also to

2 4 Comm, €h XVI, p 226 b1 Comm, Ch II, p 178
¢ 4 Comm, Ch XVI,p 226
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37 It 1s not here, that after relaung the Laws by which
peaceable Christians are made pumshable for worshipping
God according to their consciences, he pronounces with
equal peremptoriness and complacency, that every thmng,
yes, ‘every thung is as 1t should be "

38 It 1s not here, that he commands us to belteve, and that
on pain of forfeiting all pretensions to either ‘sense or probaty,’
that the system of our junsprudence 15, 1n the whole and every
part of it, the very quintessence of perfection 2

knock at a door, and upon openmng it to rush in with a felonious intent, or
under pretence of taking lodgings, to fall upon the landlord and rob hum, or
to procure a constable to gain admuttance, 1n order to search for trartors, and
then to bind the constable and rob the house, all these entries have been ad-
judged burglarsous, though there was no actual breaking for the Law wall not suffer
itself to be trified wath by such evasions’ Can 1t be more egregiously
tnfled wath than by such reason<?

I mnust own 1 have been ready to grow out of conceit with these useful
hetle parucles, for, because, since, and others of that fratermuty, from seeing the
drudgery they arc continually put to in these Commentaries THe appearance
of any of them 15 a sort of warnung to me to prepare for some tautology, or
some absurdity for the same thing dished up over again 1n the shape of a
reason for itself or for a reason which, 1f a disunct one, 1s of the same stamp
as those we have just scen Other 1nstances of the like hard treatment given to
these poor particles will come under observation in the body of this Essay
As to reasons of the first-mentioned class, of them one nught pick out enough
to fill a volume

* *In what 1 have now said,” says her, ‘I would not be understood to derogate
from the nghts of the nanonal Church, or 1o favour a loose latitude of propa-
gating any crude undagested scnuments m rehigious matters  Of propagating, 1
say, for the bare entertaining them, without an endeavour to diffuse them,
scems hardly cogmzable by any human authority [ only mean to illustrate
the excellence of our present establishient, by looking back to former umes
Every thung 1s now as 1t should be, unless, perhaps, that heresy ought to be more
stiictly defined, and no prosecution permutted, even 1 the Ecclestastical
Courts, till the tencts 1n quesuon are by proper authonty previously declared
to be hereucal Under these restrictions 1t secms necessary for the support of
the national religion,” (the national religion being such, we are to understand,
as would not be able to support itself were any one at hberty to make objec-
tons to 1t) ‘that the officers of the Church should have power to censure
heretics, but not 1o extermmare or destroy them®

Upon looking into 2 later edition (the fifth) I find this passage has under-
gone a modificanon  After ‘Every thing 1s now as st should be,' 15 added, *with
r;lpect to the spiritual cognizance, and spiriual pumishment of heresy * After “the
officers of the Church should have power to censure heretics,” 1s added, *but not to
harass them with temporal penalties, much less to exterminate or destroy them.

How far the mischievousness of the original text has been cured by thus
amendment, may be seen from Dr. Furneaux, Lett I, p 30, 2nd ednt

? 1 Comm 140 I would not be altogether posiave, how far 1t was he
meant this persuasion should extend itself m pomnt of tme whether to those

V4 Conun, Ch IV, p 49
R .
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39 It 1s not here that he assures us in pont of fact, that
there never has been an alteration made 1n the Law that men
have not afterwards found reason to regret.!

mstitutions only that happencd to be 1n force at the individual instant of his
wrniting or whether to such opposite mstitutions also as, withun any given
distance of tumie from that mstant, either had been tn force, or were about
to be

His words are as follow *All these rights and hiberties 1¢ 1s our birthright to
enjoy entire, unless where the Laws of our country have laid them under
necessary restramnts Restramnts 1n themsclves so gentle and moderate, as wall
appear upon further enquiry, that no man of sense or probity would wish to sce
them slackened For all of us have 1t 1n our choice to do every thing that a good
man would desire to do, and are restrained from nothing, but what would
be pernicious exther to ourselves or our fellow ciuzens

If the Reader would know what these rights and liberties are, I answer
him out of the same page, they are those, “in opposition to one or other of
which every species of compulsive tyranny and oppression must act, having no
other object upon which 1t can possibly be employed * The hberty, for example,
of worshupping God without being obliged to declare a belief 1n the XXXIX
Articles, 15 a liberty that no ‘good man,’—'no man of sense or probity,’ ‘would
wish’ for ¢

1 1 Comm 70 If no reason can be found for an insntunon, we are to
suppoge one, and it 1s upon the strength of thus supposed one we are to cry 1t
up as reasonable, It 1s thus that the Law 1 justified of her chuldren

The words are—'Not that the particular reason of every rule in the Law
can, at thus distance of nme, be always preciscly assigned, but 1t 1s sufficient
that there be nothing in the rule flarly contradictory to rcason, and then the
Law will presume 1t to be well founded And it hath been an ancient observa-
tion 1n the Laws of England,’ (he might with as good ground have added—
and n all other Laws) ‘That whenever a standing rule of Law, of which the
reason, perhaps, could not be remembered or discerned, hath been [wantonly]
broke 1n upon by statutes or new resolutions, the wisdom of the rule hath in the
end appeared from the inconveniences that have followed the mnovation’

When a sentument s expressed, and whether from caution, or from confu~
sion of 1deas, a clause 1s put 1n bv wav of qualifying 1t that turns 1t into nothing,
m thus case 1if we would form a fair esumate of the tendency and probable
effect of the whole passage, the way 1s, I take 1t, to consider 1t as if no such
clause were there Nor let this seem strange Taking the qualtfication into
the account, the sentiment would make no impression on the mand at all
if 1t makes any, the qualification 1s dropped, and the mind 1s affected 1n the
same manner nearly as 1t would be were the sentiment to stand unqualified

Thus, I thunk, we may conclude to be the case with the passage above men-
tioned The word ‘wamtenly’ 15, 1 pursuance of our Author’s standing
policy, put 1n by way of salvo With 1t the sentiment 1s as much as comes to
nothing  Without 1t, 1t would be extravagant Yet in this extravagant form
1t 1s, probably, 1f 1n any, that 1t passes upon the Reader

The pleasant part of the contnivance 1s, the mentioning of ‘Statutes’ and
‘Resolutons’ (Resolutions to wit, that 15 Deasions, of Courts of Justice)
mn the same breath, as if whether 1t were by the one of them or the other that
a rule of Law was broke 1n upon, made no diffcrence By a Resolution mdeed,
a new Resolution, to break in upon a standing rule, 1s a pracace that 1n good
truth 1s big with mischief But this mischief on what does 1t depend? Upon
the rule’s bemng a reasonable one® By no means but upon 1ts bewng a standing,
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40. It 1s not here that he turns the Law mto a Castle, for
the purpose of opposing every 1dea of ‘fundamental’ repara-
tion 1

41 It 1s not here that he tums with scorm upon those
beneficent Legislators whose care 1t has been to pluck the
mask of Mystery from the face of Junisprudence 2

an established one Reasonable or not reasonable, 1s what makes compara-
avely bue a tnfing difference

A new resolution made 1n the teeth of an old established rule 1s muschuevous
—on what account? In that 1t puts men’s expectatons umversally to a faulr,
and shakes whatever confidence they may have in the stabihty of any rules
of Law, reasonable or not reasonable that stabiity on which every thung that
1s valuable to a man depends  Benefical be it in ever so hugh a degree to the
part in whose favour ir 1s made, the benefit 1t 1s of to fum can neveg be so great
as to outweigh the muschicf 1t is of to the commumty at large e the best
of it, 1t 1s general evil for the sake of partial good It 1s what Lord Bacon
calls setting the whole house on fire, in order to roast one man’s eggs

Here then the salvo 1s not wanted a “new resolution can never be acknow-
ledged to be contrary to a standing rule,’” but 1t must on that very account be
acknowledged to be ‘wanron’ Let such a resolution be made, amd “inconve-
miences’ m abundance will sure enough ensue and then will appear—what?
not by any mecans ‘the wisdom of the rule,” but, what 1s a very different thing,
the folly of breaking 1n upon 1t

It were almost superfluous to remark, that notlung of all this applies 1n
general to a statute though particular Statutes may be conceived that would
thwart the course of cxpectauon, and by that means produce muschief i the
same way 1n which 1t 1s produced by irregular resolutions A new statute,
it 1s mamfest, cannot, unless 1t be sunply a declaratory one, be made in any
case, but 1t must break in upon some standing rule of Law 'With regard to a
Statute then to tell us that a ‘wanton’ one has produced ‘inconvemences,’
what 15 1t but to tell us that a thing that has been nmuschievous has produced
muschief?

Of this temper are the argument of all those doting politcians, who, when
out of humour with a particulur 1nnovauon without betng able to tell why,
set themselves to declaim aganst all innovation, because 1t 18 1ppovanon
It 15 the nature of owls to hate the hght and 1t 1s the nature of those pohticians
who are wise by rote, to detest every thing that forces them erther to find
(what, gcrhaps. 1s impossible) rcasons tor a favournite persuasion, or (what 1snot
cndurable) to discard 1t

3 Comm 268, at the end of Ch X VII which concludes with three pages
against Reformation QOur Author had better, perhaps, on this occasion, bave
kept clear of allegories he should have considered whether they mught not be
retorted on lum wath severe retalianon He should have considered, that it 25
not easier to Bim to turn the Law 1nto a Castle, than 1t 1s to the imaginatnons of
mnpovenished suitors to people it with Harpies He should have thought of
the den of Cacus, to whose enfeebled optics, to whose habits of dark and sceret
fapine, nothung was so hateful, nothung so dangerous, as the hight of day.

¥ 3 Comm 322 Itis from the deanons of Courts of Jusuce that those rules
of Law arc framed, on the kn@wledge of which depend the bfe, the fortune,
the hberty of every man 1n the nanon Of these decinons the Records are,
according to our Author {1 Comm 71} the most authentic hustones. These
Records were, il within these five-and-forty years, in Law-Laun a language
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which, upon a high computation, about one man n a thousand used to fancy

mself to understand In this Law-Latin 1t 15 that our Author 13 satisfied they
should have been continued, because the pyrarmds of Egypt have stood longer
than the temples of Palmyra He observes to us, that the Latin language
could not express 1tself on the subject without borrowing a multitude of words
from our own which 1s to help to convince us that of the two the former 1s
the fittest to be employed He gives us to understand that, taking it altogether,
there could be no room to complain of it, seeing 1t was not more ununtelligible
than the jargon of the schoolmen, some passages of which he imnstances, and
then he goes on, “Ths technical Latin continued 1n use from the time of 1ts firse
mtroduction tll the subversion of our anaent constitution under Cromwell,
when, among many other innovatons on the body of the Law, some for the
better and some for the worse, the language of our Records was altered and
turned 1nto English But at the Restoration of King Charles, this novelty
was no longer countenanced, the practisers finding 1t very difficult to express
themsclves so concisely or sigmficantly 1n any other language but the Latun
And thus 1t continued without any sensible 1nconvenience ull about the year
1730, when 1t was agam thought proper that the Proceedings at Law should be
done mto Enghsh, and 1t was accordingly so ordered by statute, 4 Geo II, ¢ 26

“This was done (continues our Author) i order that the common people
mught have knowledge and understanding of what was alleged or done for
and agamst them 1n the process and pleadings, the judgment and entries 1n a
cause Whd. purpose I know not how well 1t has answcred, but am apt to
suspect that the people are now, after many years’ expericnce, altogether as
1gnorgnt 1n matters of law as before ’

In thus scornful passage the words novelty—duone into English——apt to suspect—
altogether as ignorant—sufficiently speak the aftection of the mind that dictated
it Itas thus that our Author chuckles over the supposed defeat of the Legisla-
ture with a fond exultation which all tus drscretion could not persuade hum to
suppress

The case 1s this A large portion of the body of the Law was, by the bigotry
or the artifice of Lawyers, locked up 1n an illegible character, and 1n a forcign
tongue The statute he mentions obliged them to give up their hicroglyphacs,
and to restore the native language to its nghts

This was doing much, but it was not doing every thing Fiction, tautology,
technicality, circwty, irregulanity, inconsistency remain  But above all the
pestlenual breath of Fiction poisons the sense of every wmstrument it comes
near

The consequence 1s, that the Law, and especially that part of 1t which
comes under the topic of Procedure, stili wants much of being generally 1n-
telbigible The fault then of the Legislature 1s their not having done enough
His quarrel with themn 1s for having done any thing at all In doing what they
did, they set up a hght, which, obscured by many remaming clouds, 1s still
but too apt to prove an igms fatuus our Author, instead of calling for those
clouds to be removed, deprecates all light, and pleads for total darkness

Not content with representung the alteration as useless, he would persuade
us to look upon 1t as muschuevous He speaks of ‘inconvensences® What
these inconveniences are 1t 1s pleasant to observe

In the first place, many young practiscrs, spoilt by the indulgence of being
permutted to carry on their busmess in their mother-tongue, know not how to
read a Record upon the old plan ‘Many Clerks and Attormes,” says our
Author, ‘are hardly able to read, much less o understand a Record of so
modern a date as the reign of George the Farst ’

‘What the rmughty evil 1s here, that 1s to outweigh the mischief of almost
uruversal ignorance, 1s not altogether clear Whether 1t 1s, that certain Lawyers,
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42 If here,! as every where, he 15 eager to hold the cup of
flattery to high station, he has stopped short, however, 1n this
place, of 1dolatry 2

1n a case that happens very rarely, may be obhged to get assistance or that the
business in such a case may pass from those who do nof understand 1t to those
who do

In the next place, he observes to us, ‘it has much enhanced the expense of
all legal proceedings for since the pracusers are confined (for the sake of the
stamp-duties, which are thereby considerably mncreased to write only a stated
number of words 1n a sheet, and as the Enghsh language, through s mula-
tudes of 1ts particles, 1s much more verbose than the Laun, it follows, that the
number of sheets must be very much augmentcd by the change’

1 would fain persuade myself, were 1t possible, that this unhappy sophism
could have passed upon the inventor The sum actually levied on the public
on that score 1s, upon the whole, either a proper sum or 1t 1s not ®If 1t s, why
menton 1t as an evil? If 1t 15 not, what more obvious remedy than to set the
duties lower?

After all, what seems to be the real evil, notwithstanding our Author’s
unwillingness to believe 1t, 15, that by means of this alteration, men at large are
1 a somewhat better way of knowing what their Lawyers are alsout and that
a disinterested and enterpnising Legislator, should happily such an one anse,
would now with somewhat less difficulty be able to see before him .

1 V mfra, Ch Il par VI, 187

2 In the Seventh Chapter of the Fiurst Book The King has ‘attributess,’
he possesses ‘ubiquity® .’ he 1s ‘all-perfect and immortale’

These childish paradoxes, begotten upon servility by false wat, are not more
adverse to manly sentiment, than to accurate apprchension Far from con-
tributing to place the insatutions they are applied to 1n any clear point of view,
they serve but to dazzle and confound, by giving to Reality the air of Fable
It 1s true, they are not altogether of our Author’s invention it 1s he, however,
that has revived them, and that with umprovements and additions

Onc mught be apt to suppose they were no more than so many transient
flashes of ornament 1t 15 quite otherwise He dwells upon them m sober
sadness The attnbute of ‘ubrquify,’ 1n particular, he lays hold of, and makes 1t
the basis of a chamn of reasonung  He spins 1t out into consequences he makes
one thing ‘follow” from 1t, and another thing be so and so ‘for the same reason ’
and he uses emphatic terins, as if for fear he should not be thought to be in
earncst ‘From the ubiquity,” says our Author [1 Comm, p 260] ‘it follows,
that the King can never be nonsuit, for a nonsust 1s the desertion of the suit or
acuon by the non-appearance of the plainuff in Court "—*For the same reason
also the King 1s not satd to appear by lus Attorney, as other men do, for he
always appears 1n contemplation of Law 1n s own proper person*

Thus 1s the case so soon as you come to this last sentence of the paragraph
For so long as you arc at the last but two, ‘1t 1s the regal office, and not the
royal person, that 1s always present ' All this 1s so dnily and so strictly true,
that 1t serves as the groundwork of a metaphor that 1s brought in to embellish
and enliven 1t The King, we see, ts, that 1s to say 1s not, present 1n Court
The King’s Judges are preseat too So far 1s plamn downnght truth These
Judges, then, speaking metaphoncally, are so many looking-glasses, which

21 Comm 242 b 1 Comm Ch VII, pp 234, 238, 242, First Ecanon
< 1 Comm Ch VI, p 260, First Ediuon
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43 It 15 not then, I say, this part, 1t 1s not cven any part of
that Introduction, to which alone I have any thoughts of
extending my examination, that 1s the princtpal seat of that
poison, against which 1t was the purpose of this attempt to
give an anudote. The subject hamﬁcd n this (ﬁart of the work
15 such, as admits not qf much to be said m the person of the
Censor Employed, as we have seen, m settling matters of a
preliminary nature—in drawing outlines, 1t 1s not i this part
that there was occasion to enter mto the details of any
particular mstitution. If I chose the Introduction then i
preference to any other part, 1t was on account of 1ts affording
the fairest specimen of the whole, and not on account of 1ts
affording the greatest scope for censure

44 Let us reverse the tablet While with this freedom I
expose our Author’s 1ll deserts, let me not be backward m
acknowledging and paying homage to s various ments
a justice due, not to him alone, but to that Public, which
now, for so many years has been dealing out to him (it cannot
be supposed altogether without title) so large a measure of
1ts applause.

45 Correct, elegant, unembarrasscd, ornamented, the style
1s such, as could scarce fail to recommend a work still more
vicious m pount of matter to the multitude of readers

46 He 1t 15, m short, who, first of all institutional writers,
has taught Junisprudence to speak the language of the Scholar
and the Gentleman put a polish upon that rugged science
cleansed her from the dust and cobwebs of the office and if
he has not enriched her with that precision that 1s drawn only
from the sterling treasury of the sciences, has decked her out,
however, to advantage, from the toilette of classic erudition
enlivened her with metaphors and allusions and sent her
abroad 1 some measure to mstruct, and m sull greater
measure to entertamn, the most muscellaneous and even the
most fastidious societies

47. The ment to which, as much perhaps as to any, the
work stands indebted for its reputation, 1s the enchanting
harmony of 1ts numbers a kind of mertt that of 1tself 1s suffi-

have thus singular property, that when a man looks at them, 1nstead of seeing
his own face n them, he sees the King’s  “His Judges,” says our Author, ‘are
the murror by which the King's 1mage 1s reflected *
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cient to give a certain degree of cclebn?’ to a work devoid of
every other So much 1s man governed by the ear.

48. The function of the Expositor may be conceiwved to
divide 1tself into two branches that of hustory, and that of
simple demonstration The business of history 1s to represent
the Law 1n the state it has been 1, 1n past periods of 1its
existence the busmess of simple demonstration 1n the sense
in which I will take leave to use the word, 1s to represent
the Law 1n the state 1t is 1n for the time bemg *

49. Again, to the head of demonstration belong the several
businesses of arrangement, narration and conjecture Matter of
narration 1t may be called, where the Law 1s supposed to be
exphat, clear, and settled matter of conjecture or interpreta-
tion, where 1t 1s obscure, silent, or unsteady It 15 matter of
arrangement to distribute the several real or supposed institu-
tions mnto different masses, for the purpose of a general survey,
to determune the order 1n which those masses shall be brought
to view, and to find for each of them a name .

50 The busmess of narration and interpretation are con-
versant chiefly about parucular institutions Into the details
of particular institutions 1t has not been my purpose to
descend On these topics, then, I may say, 1n the language of
procedure, non sum m/g)rmatus Viewing the work m this hght,
I have nothing to add to or to except aganst the public voice

51 History 1s a branch of imnstruction wlhich our Author,
though not rigidly nccessary to his design, called m, not
without judgment, to cast light and omament on the dull
work of simple demonstration this part he has executed with
an elegance which strikes every one with what fidehey,
having not very particularly examined, I will not take upon
me to pronounce

52 Among the most difficult and the most important of
the functions of the demonstrator 1s the business of arrangement
In this our Author has been thought, and not, I conceive,

1 The word demonstration may seem here, at first sight, to be out of place It
will be casily perceived that the sense here put upon 1t 1s not the same with that
in which 1t 1semployed by Logicians and Mathematicians  Inourown language,
indeed, 1t 1s not very familigr in any other sense than thews but on the Con-
tinent 1t 1s currently employed mn many other saences The French, for
example, have their demonstrateurs de botamque, d'anatome, de physique expéri-
mentale, &c 1 use 1t out of necessity, not knowing of any other that will swt
the purpose
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without justice, to excel, at least 1n companson of any thing
mn that way that has hitherto appeared 'Tis to lum we
owe such an arrangement of the elements of Junsprudence,
as wants little, perhaps, of being the best that a techmical
nomenclature will admit of A techmical nomenclature, so
long as 1t 1s admutted to mark out and denominate the principal
heads, stands an mvincible obstacle to every other than a
technical arrangement For to denomnate 1n general terms,
what 15 1t but to arrange? and to arrange under heads, what
15 1t but to denominate upon a large scale? A technical arrange-
ment, governed then 1 this manner, by a technical nomen-
clature, can never be otherwase than confused and unsatisfactory.
The reason will be sufficiently apparent, when we understand
what sort of an arrangemcnt tEat must bc which can be
properly termed a natural one

53 Thaf arrangement of the materals of any science may,
I take 1t, be termed a natural one, which takes such properties
to characterize them by, as men 1n general are, by the common
constitution of man’s nature, disposed to attend to such, i
other words, as naturally, that 1s readily, engage, and firmly
fix the attention of any one to whom they are pointed out
The matenals, or elements here m question, are such actions
as are the objects of what we call Laws or Institutions

54 Now then, with respect to actions in general, there 1s
no property m them that 1s calculated so readily to cngage,
and so firmly to fix the attention of an obscrver, as the
tendency that may have to, or divergency (1f one may so say)
from, that which may be styled the common end of all of
them The end I mean 1s Happiness * and thus tendency m any
act 1s what we style ats utility as thus divergency 1s that to which
we give the name of mischievousness. With respect then to
such actions 1 particular as are among the objects of the Law,
to pomnt out to a man the utility of them or the mischievous-
ness, 1s the only way to make him see clearly that property

1 Let this be taken for 2 truth upon the authonity of Ansterle I mean by
those, who like the authonty of Anstotle better than that of their own ex-
perience  Il@ga Téxvy, says that phulosopher, *kal wdoca uéfodos duolws 8¢
wpitls Te xal wpoalpeats, dyalol Tivos éplecfor Sokel 814 xa\ds dmegihwarro
réyafdv, ob wdvra éplerar  Acagupd 8¢ Tis palverar Ty (understand rocofrwr)
TRAON —Ar F' » Nor T 1 -1
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of them which every man 1s 1n scarch of, the only way, m
short, to give hum satisfaction -

55 From utility then we may denominate a principle, that
may serve to preside over and govern, as 1t were, such
arrangement as shall be made of the several mstitutions or
combmations of mstitutions that compose the matter of ths
scaence and 1t 1s this principle, that by putung its stamp
upon the several names given to those combinations, can
alone render satisfactory and clear any arrangement that can
be made of them

56 Governed m this manner by a principle that 15 recog-
nized by all men, the same arrangement that would serve for
the jurisprudence of any one country, would servewith little
vanation for that of any other

57 Yet more The mischievousness of a bad Law would
be detected, at least the utthity of 1t would be rendered suspi-
caous, by the difficulty of finding a place for 1t in such an
arrangement while, on the other hand, a techmcal arrange-
ment 1s a sk that with equal faality will swallow any
garbage that 1s thrown to 1t

58 That this advantage may be possessed by a natural
arrangement, 1s not difficult to concerve Institutions would
be characterized by 1t 1in the only universal way 1 which they
can be characterized, by the nature of the several modes of
conduct which, by prolubiting, they constitute offences?

59 These oftences would be collected into classes de-
nominated by the vanious modes of their divergency from the
common end, that 15, as we have said, by their various forms
and degrees of mischievousness m a word, by those properties
which are reasons for their being made offences anj) wﬁethet
any such mode of conduct possesses any such property 1s a
question of experience Now, a bad Law 1s that which pro-
hibits a modec of conduct that 1s ot mischievous® Thus would
it be found impracticable to place the mode of conduct pro-
hibited by a bad law under any denomination of offence,

! Offences, the Reader will remember, may as well be offences of amssion
as of commission 1 would Javord the embarrassment of making separate
mention of such Laws as exert themselves in commanding "Tis on this account

1 use the phrase ‘mode of conduct,” which includes omissions or _forbearances, as
well as acts

% Seenote 4,p 27 ¥ Sce note 1.
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without asserting such a matter of fact as 1s contradicted by
experience. Thus cultivated, 1n short, the soil of Jurispru-
dence would be found to repel in a manner every evil
mstitution; like that country which refuses, we are told, to
harbour any thing venomous mn 1ts bosom

60. The synopsis of such an arrangement would at once be
a compendium of expository and of censorial Junisprudence-
nor would 1t serve more effectually to imnstruct the subject,
than 1t would to justify or reprove the Legislator

61. Such a synopsis, 1 short, would be at once a map, and
that an universal one, of Junisprudence as 1t 15, and a shight but
comprehensive sketch of what it ought to be  For, the reasons
of the several mstitutions comprised under 1t would stand
expressed, we see, and that uniformly (as mn our Author’s
synopsis they do 1n scattered instances) by the names given
to the several classes under which those mstitutions arc
comprised And what reasons® Not fechnical reasons, such
as nqne but a Lawyer gives, nor any but a Lawyer would iut
up with?, but reasons, such as werc they m themselves what
they mught and ought to be, and expressed too n the manner
they mught and ought to be, any man mught see the force of
as well as he

62 Nor n this 1s there any thing that need surprise us
The consequences of any Law, or of any act which 1s made
the object of a Law, the only consequences that men are at
all interested 1n, what are they but pan and pleasure® By some
such words then as pain and pleasure, they may be expressed
and pain and pleasure at least, are words which a man has no
need, we may hope, to go to a Lawyer to know the meanm
of2 In the synopsis then of that sort of arrangement Wth%

1 Techmcal reasons so called from the Greek réxryn, which sigrufies an art,
science, or profession

Utality 1s that standard to winch men in general (except 1n here and there
an mstance where they are deterred by prejudices of the religious class, or
hurried away by the force of what 1s called semtiment or feeling), Unhty, as
we have saxd, 15 the standard to which they refer a Law or institution 1n judging
of 1ts title to approbation or disapprobation Men of Law, corrupted by
interests, or seduced by illusions, which 1t 1s not here our business to display,
have deviated from 1t much more frequently, and with much less reserve
Hence 1t 1s that such reasons as pass with Lawye?s, and with no one else, have
got the name of fechmical reasons, reasons peculiar to the art, peculiar to the
profession

3 The reason of a Law, 1 short, 1s no other than the good produced by the
mode of conduct which 1t enjoins, or (which comes to the same thine) the
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alone deserves the name of a natural one, terms such as these,
terms which 1f they can be said to belong to any science,
belong rather to Ethics than to Junisprudence, even than to
universal Jurisprudence, will engross the most commanding
stations

63 What then 1s to be done with those names of classes
that are purely technical>—With offences, for example,
agamst prerogative, with misprisions, contempts, felonies,

remunires'? What relation 1s 1t that these mark out
ﬁetWCen the Laws that concern the sorts of acts they are
respectvely put to sigmfy, and that common end we have
been speaking of? Not any In a natural arrangement what
then would become of them? They would either Be banished
at once to the region of quiddities and substantial forms, or i,
and i deference to attachinents too mveterate to be all at
once dissolved, they were sull to be indulged a place, they
would be stationed 1n the comers and bye-plices of the
Synopsis* stationed, not as now to gwe hght, IC)ut to recerve
it But more of this, perhaps, at some future time

64 To return to our Author Embarrassed, as a man must Ments of the
needs be, by this blind and ntractable nomenclature, he wall #or* resumed
be found, I conceive, to have done as much as could reason-
ably be expected of a writer so circumstanced, and more and
better than was cver donc before by any one.

65 In one part, particularly, of his Synopsis,? several
fragments of a sort of method wluch 15, or at least comes near
to, what may be termed 2 natural one,? are actually to be
found We thrc read of ‘corporal injuries’, of ‘offences against
peace’, aganst ‘health’, agamst ‘personal securityt’, ‘liberty’ —

nuschief produced by the mode of conduct which 1t prohibits This muschief
or this good, 1f they be real, cannot but shew themselves somewhere or other
m the shape of pan or pleasure

1 See 1n the Synopucal Table prefixed to our Author’s Analysis, the last
page comprehending Book IV

1t 15 that which comprises tus IVth Book, enutled Puric WroNGs

3 Fragmenta methods naturalis —LiNN£I Phil Bot Ti Systemata, par 77

¢ This ntle affords a perunent mstance to exemphfy the use that a natural
arrangement may be of in repelling an incompetent mstitution What I mean
15 the sort of filthiness that 1s termed wnnatural This our Author has ranked
1 hus class of Offences agaiyst ‘personal secunty,’ and, m a subdivision of 1,
entitled ‘Corporal imyuries’ In so doing, then, he has asserted a fact he has
asserted that the offence 1n question 1s an offence agamnst personal secunity, 15 2
corporal 1njury, 1s, 1n short, productive of unhappiness in that way Now this
1s what, mn the case where the act 1s commutted by consent, s mamfestly not
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'plroperty' ~hght 15 let m, though irregularly, at various
aces

P 66 In an unequal imitation of this Synopsis that has lately
been performed upon what 1s called the Civl Law, all 1s
technical All, m short, 15 darkness Scarce a syllable by
which 2 man would be led to suspect, that the affar m
hand were an affair that happimess or unhappmess was at all
concerned mn !

67 To return, once more, to our Author's Commentaries
Not even 1n a censorial view would I be understood to deem
them altogether without ment For the msttutions com-
mented on, where they are capable of good reasons, good
reasons aré every now and then given m which way, so far
as 1t goes, one-half of the Censor’s task 15 well accomplished
Nor 15 the dark side of the picture left absolutely untouched
Under the head of ‘Tral by Jury,” are some very just and
interesting* remarks on the yet-remaming imperfections of
that mode of trial?2 and under that of ‘Assurances by matter
of Record,” on ¢he lying and extortious jargon of Recoverses 3
So little, however, are these particular remarks of a piece
with the general disposition, that shews itself so strongly
throughout the work, mndeed so plamly adverse to the

general maxims that we have seen, that I can scarce bring

true Volentinon fitiyyuria  If then the Law against the offence 1n question had no
other title to a place in the systemn than what was founded on this fact, 1t 1s plain
1t would have none It would be a bad Law altogether The mischief the
offence 15 of to the community 1n this case 1s 1n truth of quite another nature,
and would come under quite another class 'When against consent, there mdeed
1t does belong really to this class but then 1t would come under another
name It would come under that of Rape

1 1 think 1t 15 Selden, somewhere in his Table-talk, that speaks of a whimsical
notion he had hit upon when a school-boy, that with regard to Cesar and
Justin, and those other personages of antiquuty that gave hum so much trouble,
there was not a syllable of truth 1n any thing the 7 said, nor in fact were there
ever really any such persons, but that the whole affar was a contnivance of
parents to find employment for their chuldren  Much the same sort of notion
1s that which these technical arrangements are calculated to give us of Juns-
prudence which 1n them stands represented rather as a game at Crambo for
Lawyers to whet therr wits at, than as that Science whuch holds in her hand
the happiness of natons

Let us, however, do no man wrong Where the success has been worse,
the difficulty was greater That detestable ch#os of institutions which the
Analyst last-mentioned had to do wath 15 sull more embarrassed with a
techmical nomenclature than our own

3 3 Comm, Ch XXIII, p 387 3 2 Comm, Ch XXI, p 360
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myself to attribute them to our Author Not only disorder
1s announced by them, but remedies, well-tmagined remedzes,
are pomnted out One would thmk some Angel had been
sowing wheat among our Author’s tares !

68. With regard to this Essay 1tself, I have not much to say
The principal and professed purpose of it 15, to expose the
errors and msufficiencies of our Author The business of 1t 1s
therefore rather to overthrow than to set up, which latter task
can seldom be performed to any great advantage where the
former 1s the principal one

69 To guard against the danger of misrepresentation, and
to make surc of doing our Author no njustice, his own words
are given all along and, as scarce any sentence 1s left unnoticed,
the whole comment wears the form of what 1s called a
perpetual one With regard to a discourse that 15 simply
wnstitutional, and m which the wrnter builds upon a plan of
lus own, a great part of the satisfaction 1t can be made to
afford depends upon the order and connection that are
established between the several parts of it In a comment
upon the work of another, no such connection, or at least
no such order, can be established commodiously, if at all
The order of the comment 1s prescribed by the order, perhaps
the disorder, of the text

70 The chicf employment of this Essay, as we have said,
has necessarily been to overthrow In the little, therefore, which
has been done by 1t 1n the way of setting up, my view has been
not so much to think for the Reader, as to put him upon
thinking for himself Thus I flatter myself \VILE having done
on several mteresting topics, and this 1s all that at present I
propose

71 Among the few posiuons of my own which T have

* The diffcrence between a generous and deternmned affection, and an
occasional, and as 1t were forced contribution, to the cause of reformaton,
may be seen, I think, in these Commentanes, compared with another cele-
brated work on the subject of our Junsprudence Mr Barnngton, whose
agreeable Miscellany Lia¢ done so much towards opeming men’s eyes upon this
subject, Mr Barnington, like an acave General 1n the service of the Public,
storms the strongholds of chucane, wheresoever they present themselves, and
partucularly ficttons, without reserve Qur Author, ke an artful partuizan n
the service of the professtiom sacrifices a few, as if 1t were to save the rest

Deplorable, mdl:ed. would have been the student’s chance for salutary
nstruction, dud not Mr Barnington's work 1n 50 many 1nstances, furmsh the
antidote to our Author’s poisons
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found occasion to advance, some I observe which promise to
be far from popular These it 15 hikely may give nise to very
warm objections objections which in themselves I do not
wonder at, and which 1n their mouve I cannot but approve.
The people are a set of masters whom 1t 1s not 1n a man'’s
power 1n every mstance fully to please, and at the same tume
faithfully to serve He that 1s resolved to persevere without
dewviation 1n the line of truth and unlity, must have learnt to
prefer the sull whisper of enduring approbation, to the
short-lived bustle of tumultuous applause .

72. Other passages too there may be, of which some farther
explanation may perhaps not unreasonably be demanded
But to give these explanations, and to obwiate those objec-
tions, 1s a task which, if executed at all, must be referred to
some other opportumity Consistency forbad our expatiating
so far as to lose sight of our Author since 1t was the line of
his course that marked the boundanes of ours



A
FRAGMENT ON GOVERNMENT
INTRODUCTION

1 Tus subject of this examunation 1s a passage contained Diwison cfour
i that part of Sir W. BLACKSTONE'S COMMENTARIES on the uhor's Intro-
LAws og Encranp, which the Author has styled the INTRO-
puctioN This Introduction of hus stands divided.mto four
Sections The first contams his discourse ‘On the STUDY of the
Law ' The second, entitled ‘Of the NATURE of LAWS m general,
contamns hus speculations concerming the various objects, real
or imagmary, that are m use to be mentioned ainder the
common name of LAw  The third, entitled ‘Of the Laws of
ENcLaND,’ contans such general observations, relatve to
these last mentioned Laws, as scemed proper to be premused
before he entered into the detatls of any parts of them 1n
particular In the fourth, entitled, ‘Of the CounTRIES subject to
the Laws of ENGLAND,” 15 given a statement of the different
ternitorial extents of different branches of those Laws

2 'Tis n the second of these sections, that we shall find the Wiat part of »
passage proposed for exarmmmation It occupies 1 the edition :‘x"l‘:"" . be
I happen to have before me, which 15 the first (and all the
editions, I believe, are paged alike) the space of seven pages,
from the 47th to the 53d, mclusive

3 After treating of ‘Law i general,’ of the ‘Law of Nature,’ His defimtion of
‘Law of Revelation,’ and ‘Law of Nations,” branches of thatZaw mumapal
imagmary whole, our Author comes at length to what he
calls ‘LAw municipal’. that sort of Law, to which men in their
ordinary discourse would give the name of Law wathout
addition, the only sort perhaps of them all (unless 1t be that of
Revelation) to which the name can, with strict propriety, be
apphed 1n a word, that sort which we see made 1 each
nation, to express the avll of that body 1 1t which governs.

On ths subject of LAw Municipal he sets out, as a man ought,
with a definition of the phrase 1tself, an important and funda-
R
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mental phrase, which stood highly 1n need of a defimition,

and never so much as since our Author has defined it.

A digresson m 4 This defimtion 1s ushered mn with no small display of

}"‘ middle of it gccyracy  Farst, 1t 15 given entire 1t 15 then taken to pieces,

ts general con-

rents clause by clause, and every clause by itself, justified and
explamed. In the very mudst of these explanations, mn the
very mudst of the defimtion, he makes a sudden stand And
now 1t bethinks hum that 1t 1s good tme to give a dissertation,
or rather a bundle of dissertations, upon various subjects—
On the manner m which Governments were estabished—On
the different [l/orms they assume when they are established—
On the pecubar excellence of that form which 1s established
m this couatry—On the night, which he thinks it necessary to
tell us, the GOVERNMENT m every country has of making
Laws—On the duty of making Laws, which, he says, 1s also
mcumbent on the Government —In stating these two last
heads, I gave, as near as possible, his own words, thinking 1t
premature to engage 1 discussions, and not daring to decide
without discussion on the sense

This dgresson 5 The digression we are about to examine, 15, as 1t happens,

the subject of the 1) o4 2t 211 nvolved with the body of the work from which 1t

pfcseﬂt examin-

ation starts. No mutual references or allusions no supports or
illustrations communicated or recerved It may be considered
as one small work mserted mto a large one, the contaming
and the contaned, having scarce any other connection than
what the operations of the press have given them It 15 this
disconnection that will enable us the better to bestow on
the latter a separate exammation, without breaking 1 upon
any thread of reasoning, or any prmciple of Order

Our Author's 6 A general statement of the topics touched upon m the

’k““ht"f the  digression we are about to examine has been given above

contents It will be found, I trust, a farthful one It will not be thought.
however, much of a piece, perhaps, with the followmng,
which our Author himself has given us  “Thus,” (says he,?
meaning an explanation he had been giving of a part of the
defimtion above spoken of)) ‘will naturally lead us mto a short
enquiry nto the nature of society and civil government,? and

11 Comm,p 47
2 To make sure of domng our Author no injustice, and to shew what 1t 1s
that he thought would ‘naturally lead us into’ this ‘enquiry,’ 1t may be proper
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the natural mherent right that belongs to the sovereignty of a
state, wherever that sovereignty be lodged, of maEﬁn.g and
enforcing Laws.’

7. No very exphat mention here, we may observe, of the Inadequate
manner 1 which governments have been estabhished, or of the
different forms they assume when established no very explicit
mtimation that these were among the topics to be discussed
None at all of the duty of government to make laws, none at
all of the British constitution, though, of the four other topics
we have mentioned, there 1s no one on which he has been near
so copious as on this last. The right of Government to make
laws, that delicate and mwidious topic, as we shall find 1t
when explained, 15 that which for the moment, seems to have
swallowed up almost the whole of his attention

8. Be thus as 1t may, the contents of the dissertation before Diision of the
us, taken as I have stated them, will furmish us with the present Essay
matter of five chapters —one, which I shall entie ‘Forma-
TION of GOVERNMENT ~—a sccond, ‘FORMS of GOVERNMENT —
a third, ‘BrimisH ConsTiTuTioN'—a fourth, ‘RIGHT of the
SUPREME POWER to make Laws'—a fifth, ‘DuTy of the SuPReME
POWER to make Laws’

to give the paragraph containing the explananon above mentioned It 1s as
follows — ‘But farther mumcipal law is a rule of aval conduct, prescribed by
the supreme power w a state’ ‘For legislature, as was before observed, s the
greatest agt of superionity that can be exercised by one being over another
Wherefore 1t 1s requisite, to the very essence of a law, that it be made’ (he
mught have added, or at least supported) ‘by the supreme power Sovereignty
and legislature are indeed convertible terms, one cannot subsist without the
other.’ 1 Comm, p 46



CHAPTER 1

FORMATION OF GOVERNMENT

Subject of the 1. THE first object which our Author seems to have pro-
Bassags % ""f e POsed to lumself 1n the dissertation we are about to examune,
pregegt chapter 15 t0 give us an 1dea of the manner m which Governments were
formed This occupies the first paragraph, together with part

of the second for the typographical division does not seem to

quadrate very exactly with the mtellectual ~ As the examma-

tion of this passage will unavoidably turn m great measure

upon the words, 1t will be proper the reader should have 1t

under his eye

The passage re- 2 “The only true and natural foundations of society,” (says
auted our Author?!) ‘are the wants and the fears of individuals
Not that we can bchieve, with some theoretical writers, that

there ever was a ime when there was no such thing as society,
and that, from the impulse of reason, and through a sense of

their wants and weaknesses, individuals met together m a

large plain, entered nto an orgimal contract, and chose the

tallest man present to be theirr governor This notion of an

ctually exisung unconnccted state of nature, 1s too wild to be

ertously admitted, and besides, 1t 1s plamnly contradictory to

the revealed accounts of the primitive ongin of mankind, and

their preservation two thousand years afterwards, both which

were effected by the means of single families These formed

‘the first society, among themsclves, which every day extended

’ﬁ,ts himaits, and when 1t grew too large to subsist with con-

entence m that pastoral state, wheren the patriarchs appear

to have lived, 1t necessanly subdivided 1tself by various

migrations into more. Afterwards, as agniculture increased,

which employs and can maimtamn a much greater number of

hands, migrations became less frequent, and various tribes

which had formerly separated, re-umted agamn, sometimes

by compulsion and conquest, sometimes by accadent, and

sometimes perhaps by compact But though society had not

its formal begmnmg from any convention of individuals,

11 Comm, p 47.
4
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actuated by their wants and their fears; yet 1t 1s the sense of
their weakness and imperfection that keeps mankind together,

that demonstrates the necessity of this union; and that there-

fore 1s the solid and natural foundation, as well as the cement

of society And this 15 what we mean by the onginal contract

of society, which, though perhaps in no mnstance it has"éver

been formally expressed at the fk:rst nstitution of a state, yet

in nature and reason must always be understood and 1mphed,

in the very act of associating together: namely, that the whole

should protect all 1ts parts, and that every part should pay

obedience to the will of the whole, or, 1n other words, that |
the commumty should guard the nghts of each mydividual |
member, and that (in return for this protection) each indi-

vidual should submt to the laws of the community, without

which submission of all 1t was impossible that protection

could be certanly extended to any.’ .

‘For when society 1s once formed, government results of ‘
course,» as necessary to preserve and to keep that socsety 1n
order  Unless some superior were constituted, whose
commands and deasions all the members are bound to obey,
they would still remain as m a state of nature, without any
judge upon carth to define their several nights, and redress
their several wrongs '—Thus far our Author.

3 When leading terms are made to chop and change their Confiusion
several significations, sometimes meaning one thing, some- #mon the lead-

ing terms of 1
times another, at the upshot perhaps nothing, and this 1n the
compass of a paragraph, onec may judge what will be the
complexion otP the whole context. This, we shall see, is the
case with the chief of those we have been reading for
stance, with the words ‘Society,’—‘State of nature,'—
‘ongmal contract,’—not to tire the reader with any more.
‘Society, m one place means the same thing as ‘a state of
nature’ does 1n another place 1t means the same as ‘Govern-
ment.” Here, we are required to behieve there never was
such a state as a state of nature there we are given to under-
stand there has been. In like manner with respect to an original
contract we are given to, understand that such a thing never
existed, that the notion of 1t 1s nidiculous: at the same tme
that there 1s no speaking nor surring without supposing there

Was one
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‘Society' put 4 1st, Society means a state of nature For if by ‘a state of

synonymoustod yatyre’ 3 man means any thing, it 1s the state, I take 1t, men are

state of nature—

opposed to 1 Of supposed to be in, before they are under government the

‘Government— state men quit when they enter mto a state of government;

‘,‘l:i;{’g"f:z t"eff and m which were 1t not for government they would reman.
But by the word “soctety’ 1t 1s plan at one time that he means
that state  Furst, according to him, comes society, then after-
wards comes government ‘For when soaety,’ says our Author,
‘s once formed, government results of course, as necessary to
preserve and keep that society m order *—And again, imme-
diately afterwards,—‘A state n which a supenor has been
constituted, whose commands and decsions all the members
are bound to obey,” he puts as an explanation (nor 1s 1t an
mapt one) of a state of ‘government’ and ‘unless’ men were n a
state of that description, they would still ‘reman’, he says,
‘as m a #tate of nature’ By society, therefore, he means, once
more, the same as by a ‘state of nature’ he opposes 1t to govern-
merit  And he speaks of 1t as a state which, mn this sense, has
actually existed

Socety’ put 5. 2dly, This 15 what he tells us 1 the beginning of the

synonymous to - second of the two paragraphs. but all the time the first para-

govemment ™ oraph lasted, soctety meant the same as government In shifting
then from one paragraph to another, 1t has changed 1ts nature
"Tis ‘the foundations of soctety,’ that he first began to speak of,
and immediately he goes on to explain to us, after his manner
of explaming, the foundations of government *Tis of a ‘formal
begmming’ of ‘Society,’? that he speaks soon after, and by this
formal beginning, he tells us immediately, that he means, ‘the
oniginal contract of society,’s which contract entered nto, ‘a
state,’s he gives us to understand, 1s thereby ‘instituted,” and
men have undertaken to ‘submut to Laws ’® So long then as
thes first paragraph lasts, ‘socrety,” I think, 1t 15 plain cannot but
have been meaning the same as ‘government’

Astate of nawre 6 3dly, All this while too, this same “state of nature’ to which

n’?;‘:"::’”h :{-m“ we have seen ‘Society’ (a state spoken of as existing) put

ed 8 synonymous, and 1 which were 1t got for government, men,
he informs us, 1 the next page, would ‘remain,’® 15 a state

11 Comm, p 47 ? 1 Comm, p 47 ? 1 Comm,p 47
¢ 1 Comm,p 47 ¢ 1 Comm, p 48 ¢ 1 Comm,p 48
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in which they never were. So he expressly tells us. Ths
‘notion,” says he, ‘of an actually exssting unconnected state of
nature,’ (that 1s, as he explamns humself afterwards,® ‘a state 1n
which men have no judge to define their rights, and redress
theirr wrongs,) 1s too wild to be seriously admtted 2 When
he admuts 1t then himself, as he does i his next page, we are
to understand, 1t scems, that he 1s bantering us and that the
next paragraph 1s (what onc should not otherwise have taken
it forf a piece of pleasantry.

7 4thly, The onigmal contract 15 a thing, we are to under- Ongmal con~
stand, that never had existence, perhaps not mn any state ;;fﬁ'd'_" reality
certainly therefore not m all ‘Per%ﬁas, In no mstance,’ says
our Author, ‘has 1t ever been formally expressed af the first
mstitution of a state 3

8 sthly, Notwithstanding all this, we must suppose, 1t —asserted
seems, that 1t had i cvery statc ‘yet i nature and reason,’
says our Author, ‘it must always be understood and implied
Growing bolder in the compass of four or five pages, where
he 1s speaking of our own Government, he asserts roundly,®
that such a Contract was actually made at the first formation
of it “The legislature would be changed,” he says, ‘from that
which was originally set up by the general consent and funda-
mental act of the society ’

9. Let us try whether it be not possible for something Artempr to

to be done towards drawing the import of these terms out of ’“’;’t"“;’;’ these
the mist in which our Author has involved them The word fgooa:‘:, st
‘Sociery,’ I think 1t appears, 1s used by lum, and that without guished into
notice, 1 two senses tEat are opposite In the one, sociery, ;zﬁ‘,:f;,“"d
Or a STATE OF SOCIFTY, 1s put synonymotis to a STATE OF NATURE,
and stands opposed to GOVERNMENT, OF a STATE OF GOVERNMENT
m this sense 1t may be styled, as it commonly 1s, natural
SOCIETY. In the other, 1t 15 put synonymous to GOVERNMENT,
Of a STATE OF GOVERNMENT, and stands opposed to a STATE OF
NATURE In this sense 1t may be styled, as 1t commonly s,
political soctery. Of the difference between these two states,
a tolerably distinct 1dea, I take 1t, may be given m a word or
two .

11 Comm,p 48 *1Comm,p 47 31 Comm, p 46
4 1 Comm,p 46 & 1 Comm, p 52
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Idea of polical 10 The 1dea of a natural society 1s a negative one  The 1dea

socrety

Fof a political society 15 a positive one “Tis with the latter,
therefore, we should begin.

When a number of persons (whom we may style subsects)
are supposed to be 1n the habst of paying obedience to a person,
or an assemblage of persons, of a2 known and certamn descrip-
tion (whom we may call governor or governors) such persons
altogether (subjects and governors) are said to be 1 a state of
political sociery

Idea of nawral 11 The 1dea of a state of natural socIETY 15, as we have

cociety

Dufficulty of

, said, a negatve one When a number of persons are supposed
to be m«the habit of conversing with each other, at the same
time that they are not i any such habit as mentioned above,
they are said to be 1 a state of natural socieTyY

12 If we reflect a little, we shall percerve, that, between

drawng the line <
e the o these two states, there 1s not that expheit separation which

states

these names, and these definitions mught teach one, at first
sight, to expect It 1s with them as with hight and darkness

however distinct the 1deas may be, that are, at first mention,
suggested by those names, the things themselves have no
determinate bound to separatc them The circumstance that
has been spoken of as constituting the difference between these
two states, 1s the presence or absence of an habit of obedience.
Thus habut, accordingly, has been spoken of simply as present
(that 15 as bemng perfectly present) or, i other words, we have
spoken as if there were a perfect habit of obedience, 1n the
one case 1t has been spoken of simply as absent (that 15, as
beng perfectly absent) or, 1n other words, we have spoken as
if there were no habit of obedience at all, m the other But
neither of these manners of speaking, perhaps, 1s strictly just
Few, m fact, if any, are the mstances of this habit bemg
perfectly absent; certainly none at all, of 1ts being perfectly
present  Governments accordingly, n proportion as the habut
of obedience 1s more perfect, recede from, m proportion as 1t
1s less perfect, approach to, a state pf nature* and mstances
may present themselves m which 1t shall be difficult to say

! V infra, par 12, note 1
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whether a habut, perfect, in the degree in which, to constitute
a government, 1t 1s decmed necessary 1t should be perfect, does
subsist or not !

t 1 A habit 1s but an assemblage of acts under which name [ would also 1 A habst
include, for the present, voluntary forbearances

2 A habit of obedience then 15 an assemblage of acts of obedience 2 A habit of
obedience
3 An act of obedience 15 any act done in pursuance of an expression of will3 An act of
on the part of some superior obedience
4 An act of POLITICAL obedience (which 1s what 1s here meant) 15 any act done 4 An act of
1n pursuance of an expression of will on the part of a person governing galwml obe-
tence
5 An expression of will 1s esther parole or taat . 5 An expres-
ston of wnll
6 A parole expresston of unll 18 that which 15 conveyed by the signs called 6 A parole ex-
words presston of will

7 A taat expression of unll 1s that which is conveyed by any other signs7 A tacit ex-
whatsoever among which none are so efficacious as acts of punishment annexcd pression of will
1n time past, to the non-performance of acts of the same sort with those that
arc the objects of the wll that 1s 1n question !

8 A parole expression of the will of a superior 15 a command 8 A command

9 When a tact expression of the will of a supertor 1s supposed to have been 9 4 ficuhous
uttered, 1t may be styled a fictitrous command command

10 Were we at hberty to coin words after the manner of the Roman 10 Commands

lawyers, we mught say a quasi-command quasi-com-
mands
11 The STATUTE LAW 15 composed of commands The ComMmoN Law, of 11 Nustration
quasi-commands —Statute Law
Common Law
12 An act which 15 the object of a command actual or fictitrous, such an 12 Dury—
act, considered before 1t 15 performed, 1s styled a dury, or a pone of duty point of duty

13 These defimnons premused, we are now i a condinion to give such an 13 Use of fthe
dea, of what 1s meant by the perfection or imperfcction of a habit of obedience above chain of
1n a society as may prove tolerably precise defimtions

14 A period in the duration of the society, the number of persons 1t 1s com- 14 Habut of
posed of duning that penod, and the number of points of duty incumbent on obedrence—
each person being given,—the habit of obedience will be more or less perfect, measure of 1ts
n the ratio of the number of acts of obedience to those of disobedience perfections

15 The habit of obedience in this country appears to have becn more
perfect 1n the ime of the Exons than 1n that zf 31;; Britons unquestionably 15 Hiustration
1t 15 more so now than in the time of the Saxons It 15 not yet so perfect, as
well contrived and well digested laws in tune, 1t 15 to be hoped, may render 1t
But absolutely perfect, til man ceases to be man, 1t never can be
A very ingemous and instructve view of the progress of nauons, from the
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A perfect state 13, On these considerations, the supposition of a perfect
f{m"a:,',‘,',‘,,m':z; state of nature, or, as 1t may be termed, a state of society per-
than a perfect fectly natural, may, perhaps, be justly pronounced, what our
mquovern— Author for the moment seemed to think 1t, an extravagant
supposition  but then that of a government in thas sense perfect,
or, as 1t may be termed, a state of society perfectly political, 2
state of perfect politscal umon, a statc of perfect submission mn

the subject of perfect authority i the governor, 1s no less so ?

— least perfect states of political union to that ighly perfect state of 1t in which
we live, may be found n Lorp Kams's Historical Law Tracts

16. Political 16 For the conventence and accuracy of discourse 3t may be of use, wn thus

union or con-  Place, to settle the significanon of a few other expressions relauve to the same

nection subject  Perfons who, with respect to each other, are 1n a state of political

soaety, may be said also to be 1n a state of politscal union or connection

17 Submission 17 Such'of them as are sulyects may, accordingly, be said to be 1n a state of
—subjection  submussion, or of subjection, with respect to governors such as are governors 1 a
state of authority with respect to subjects

18. Submission 18 When the subordination 1s considered as resulting ongmally from the

—subjection  unll, or (it may be more proper to say) the pleasure of the party governed, we
rather‘use the word ‘submussion * when from that of the party governing, the
word ‘subjection* On ths account it 1s, that the tcrm can scarcely be used with-
out apology, unless with a note of disapprobation especially 1n this country,
where the habit of considening the consent of the persons governed as beng 1n
some sense or other mvolved in the notion of all lawful, that 1s, all commendable
government, has gained so firm 2 ground It 15 on this account, then, that the
term ‘subjection,’ excluding as 1t does, or, at least, not including such consent,
1s used commonly in what 1s called a BAD sense that 1s, 1 such a sense as,
together with the 1dea of the object 1n questian, conveys the accessary 1dea of
disapprobation Thus accessary idea, however, annexed as 1t 15 to the abstract
term ‘subjection,” does not extend 1tsclf to the concrete term ‘subjects’—a kind
of inconsistency of which there are many mstances i language

It s not a fam- 1 It 15 true that every person must, for some tme, at least, after hus birth,
ily union, how- necessarly be 1n a state oP:ub_]ccuon with respect to hus parents, or those who
ever perfect, that stand 1n the place of parents to hum, and that a perfect one, or at least as near
can constitute a to being a perfect one, as any that we see  But for all this, the sort of soaety
pohitical that 15 constituted by a state of subjection thus arcumstanced, does not come
socety—why up to the 1dea that, T believe, 15 generally entertained bv those who speak of a
politscal societv To constitute what 15 meant 1 general by that phrasc, %
greater number of members 1s required, or, at least, a duration capable of a longer
continuance Indeed, for this purpose nothing less, I take 1t, than an mdefinite
duration s required A society, to come within the notion of what 1s origmally
meant by a political one, must be such as, in 1ts nature, 1s not ncapable of con-
tinwng for ever in virtue of the prinaples which gave it birth  Thus, 1t 15 plain,
1s not the case with such a famuly society, of which a parent, or a pair of
parents are at the head In such a society, the only pnnciple of umon which 1s
certain and uniform 1n ats operation, 15 the natural weakness of those of s
members that are 1n a state of subjection, that 1s, the chuldren, a pninaiple which
has but 2 short and Lumited continuance I guestion whether it be the case



FORMATION OF GOVERNMENT 41

14, A remark there 15, which, for the more thoroughly ‘Swte of nature
cleaning up of our notions on this subject, 1t may be proper? :;'::”‘ -
here to make. To some ears, the phrases, ‘state of naturc,"m
‘state of political society,’” may carry the appearance of being
absolute 1n their sigmification as 1f the condition of a2 man, or
a company of men, 1 one of these states, or 1 the other, were
a matter that depended altogether upon themselves. But this
15 not the case  To the expression ‘state of nature,” no more
than to the expression ‘state of pohtical society,” can any
precise meaning be annexed, wxr.ﬁout reference to a party -
different from that one who 1s spoken of as being 1n the state
m question  This will readily gc perceived. The difference
between the two states hes, as we have observed, i the habi
of obedience 'With respect then to a habit of obedience, 1t
can neither be understood as subsisting i any person, nor as
not subsisting 1 any person, but with reference to some
other person For one party to obey, there must be another
party that 1s obeyed But this party who 1s obeyed, may at
different ames be different Hence may one and the same
party be concerved to obey and not to obey at the same time,
so as 1t be with respect to different persons, or as we may say, to
different obyects of obedience  Hence 1t 15, then, that one and the
same party may be said to be i a state of nature, and not to be
m a state of naturc, and that at one and the same time,
according as 1t 1s thus or that party that 1s taken for the other
object og comparison The case 1s, that in common speech,
when no particular object of companson 1s specified, all
persons m general are mtended so that when a number of
persons are smd simply to be m a state of nature, what 1s
understood 1s, that they are so as well with reference to one
another, as to all the world

even with 2 famuly society, subsising 1n virtue of collateral consanguimty,
nd that for the like reason  Not but that even in this case a habit of obedience,
as perfect as any we scc examples of, mav subsist for a time, to wat, 1 virtue
of the samne moral principles which may protract a habit of filial obedience
beyond the continuance of the physical ones which gave b to 1t- [ mean
aftcuon, grautude, awe, the force of habit, and the ike Bue 1t 15 not long,
even 1n this case, before the bond of connection must either become 1mper-
ceptible, or lose its influence py being too extended

These conuderanons, therefore, 1t wall be proper to bear 1n mind 1n applying
the defimion of political society above gaven {in par 10] and 1n order to recon-
ale it with what 1s sad further on [in par 1
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Different 15 In the same manner we may understand, how the same
‘i‘i’::‘a:{; ”’“b' man, who 1s governor with respect to one man or set of men,
{g.,,,m,m ? " may be subject with respect to another how among governors
some may be n a perﬁct state of nature, with respect to each
other as the KiNGs of FRANCE and SPAIN: others, agan, 1n a
state of perfect subjection, as the HospopARs of WaLACHIA and
Motrpavia with respect to the GRAND SIGNIOR others, agam,
mn a state of mamfest but imperfect subjection, as the GERMAN
States with respect to the EMPEROR others, agam, i such a
- state m which 1t may be difficult to determine whether they
. are m a state of imperfect subjection or n a perfect state of
nature as the KiNG of NarLes with respect to the Pope?
Thesameperson 16 In'the same manner, also, it may be conceived, without
:“;:em“;ﬁex’))"‘ o dentering 1nto details, how any single person, born, as all
and namral  PETSONS are, 1nto a state of perfect subjection to s parents,?
socety with  that 15 mto a state of perfect political society with respect to
:;’f::; ff;g’ ¢~ hus parersis, may from thence pass into a perfect state of nature,
and from thence successively mto any number of different
states of political society more or less perfect, by passing mto
different societies
Inthesamepoli- 17 In the same manner, also, 1t may be conceived how, 1n
i:f:f‘ ;’;:3; S e any political society, the same man may, with respect to the
alermately  same indyviduals, be, at different peniods, and on different
i:;;g:“;% occasions, alternately, 1n the state of governor and subject
respect to the to-day concurring, perhaps active, mn the business of 1ssuing a
same persons  general command for the observance of the whole society,
amongst the rest of another man m quality of Judge to-
morrow, pumshed, perhaps, by a particnlar command of that
same Judge for not obeying the general command which he
himself (I mean the person acting in character of governor)
had 1ssued T need scarce remind the reader how happily
this alternate statc of authority and submission 1s exemplified
among ourselves
Hnts of several 18 Here mught be a place to state the different shares which

fopics that must
be passed by different persons may have 1n the 1ssuing of the same com-

1 The Kingdom of Naples 1s feudatory to the Papal See and in token of
fealty, the King, at hus accession, presents the Hely Father with a white horse
The Royal vassal sometimes treats his Lord but cavaherly but always sends

. him hus whate horse
% V supra, par 13, note
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mand" to explan the nature of corporate action to enumerate
and distingussh half a dozen or more different modes m which
subordination between the same parties may subsist* to dis-
unguish and explain the different senses of the words, ‘consent,”
‘representation,” and others of connected import consent and
representation, those intcresting but perplexing words, sources
ofP so much debate: and sources or pretexts of so much
ammosity But the hmuts of the present design will by no
means admut of such protracted and mntricate discussions

19 In the same manner, also, 1t may be conceirved, how The same soarefy
the same set of men considered among themselves, may at onc“u‘:m;}’ynzu;
tme be m a state of nature, at anothet time m a state of':’da state of
government  For the habit of obedience, in whatever degree govemment
of perfection 1t be necessary 1t should subsist in order to con-
stitute a government, may be concerved, 1t 1s plam, to suffer
mterruptions At different junctures 1t may take place and
ccase

20 Instances of thus state of things appear not to be unfre- Instance the
quent  The sort of socicty that has been observed to subsist Aborieies of
among the AMERICAN INDIANS may afford us one  According
to the accounts we have of those people, m most of their
tribes, if not 1n all, the habit we are speaking of appears to be
taken up only 1n ime of war It ceases agam in time of peace
The necessity of acting m concert aganst a common encmy,
subjects a whole tribe to the orders of a common Chief
On the return of peace cach warnor resumes his pristine
mdependence

21 Onc difficulry there 1s that stll sucks by us It has been d{amctmsnt of
started mdeed. but not solved—This 15 to find a note of dis- poltcal union.
tnction,—a characterisic mark, whercby to distngmsh a
soctety mn which there 15 a habit of obedience, and that at the
degree of perfection which 1s necessary to constitute a state of
government, from a society n which there 1s not a mark, 1
mean, which shall have a wvisible determinate commence-
ment, insomuch that the mstant of 1ts first appearance shall
be distinguishable from the last at which 1t had not as yet
appeared Tis only by the help of such a mark that we can
be 1n a condition to determine, at any given time, whether
any given society 1s 1n a state of government, or in a state of
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nature. I can find no such mark, I must confess, anywhere,
unless 1t be this, the establishment of names of office: the
appearance of a certain man, or set of men, with a certain
name, serving to mark them out as objects of obedience
such as King, Sachem, Caaque, Senator, Burgomaster, and
the ke Thus, I think, may serve tolerably well to distinguish
a sct of men m a state of political union among themselves
from the same set of men not yet  such a state

Among persms 22 But suppose an incontestable pohucal society, and that

«nisaady 11 a

state of political @

large one, formed, and from that a smaller body to break

muon at what off: by this breach the smaller body ceases to be 1n a state of

instant a new
society can be
saud to be
formed,

by defection
Jfrom a former

1st, 1 case of
defectson by
whole bodes,
tnstance the
Dutch pro-
vinces

political umon with respect to the larger and has thereby
placed 1tself, with respect to that larger body, n a state of
nature—What means shall we find of ascertaining the precise
juncture at which this change took place? What shall be taken
for the charactenistic mark n this case? The appomntment, 1t
may be said, of new governors with new names But no
such appomntment, suppese, takes place The subordinate
governors, from whom alone the people at large were n use
to recetve their commands under the old government, are
the same from whom they recetve them under the new one.
The habit of obedience which these subordinate govemnors
were 1n with respect to that single person, we will say, who
was the supreme governor of the whole, 1s broken off
msensibly and by degrees The old names by which these
subordmate governors were charactenized, while they were
subordinate, are continued now they arc supreme In this
case 1t seems rather difficult to answer

23 If an example be required, we may take that of the
Dutcr provinces with respect to Spaiv  These provinces
were once branches of the Spanish monarchy Tﬁcy have
now, for a long time, been universally spoken of as indepen-
dent states mdependent as well of that of Spain as of every
other They are now i a state of nature with respect to Spamn
They were once m a state of political union with respect to
Spain namely, n a state of subjection to a single governor, a
King, who was King of Spamn. At what precise juncture did
the dissolution of this political union take place? At what
precise time did these provinces cease to be subject to the
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King of Spain? Thus, I doubt, will be rather difficult to agree

upon.!

P24. Suppose the defection to have begun, not by entire pro- Z{y i case of
vinces, as i the mstance yust mentioned, but by a handful of ¢ mﬂ_""
fugitives, this augmented by the accession of other fugitives, sances, Rome—
and so, by degrees, to a body of men too strong to be reduced, Vemee
the difficulty will be increased sl farther At what precise
juncture was 1t that ancient RoMg, or that modern VENICE,
became an independent state? _

25 In general then, at what precise juncture 1s 1t, that 4 revolt, ar
persons subject to a government, become, by disobedience, "‘;,"“‘bfe““:";“f' -
with respect to that government, in a state of nature? When hae taken
1s 1t, mn short, that a revolt shall be deemed to have taken plae
place, and when, again, 1s 1t, that that revolt shall be deemed
to such a degree successful, as to have settled into independence?

26 As 1t 1s the obedience of individuals that constitutes a Disobedaences
state of submussion, so 15 1t thewrr disobedience that must con- 'd"mho“‘wi"t:‘:' e
stitute a state of revolt Is 1t then every act of disobedience yoir
that will do as much? The afhirmative, certamnly, 1s what can
never be mamntained for then would there be no such thing
as government to be found anywhere Here then a distnc-
uon or two obviously presents itself Disobedience may be
distinguished nto conscious or unconsaious. and that, with
respect as well to the law as to the fact * Disobedience that 1s
unconscious with respect to ether, will readily, I suppose,
be acknowledged not to be a revolt Disobedience again that

! Upon recollection, I have some doubt whether this example would be
found historcally exact  If not, that of the defection of the Nabobs of Hindo-
stan may answer the purpose My first chorce fell upon the former, supposing
1t to be rather better known

¥ 1 Disobedience may be said t0 be unconscious with respeet to the fact, when

the ﬁany 1s ignorant cither of his having done the act itself, which 1s forbidden
?y {:) ;‘}aw, or else of lus having done 1t 1n those arcumstances, in whach alone it 1s
orbidden

2 Disobedience may be said to be unconsoous, with respect to the law, when 2. Dusobedrence
although he may know of lus having done the act that 1s 1n reality forbidden, unconscious with
and that, under the circumstances 1n which 1t 1s forbidden, he knows not of its 7espedt #0 the
being forbidden in these circumstances Law

3 So long as the business of spreading abroad the knowledge of the law 3 Hlustration
conttnues to he in the neglect in which 1t has lain hutherto, instances of dis-

0{:«11)&1& unconscious with respect to the law, can never be otherwise than
a < e

1. Disobedience
unconscsous with
respect o the
fact
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1s conscious with respect to both, may be distinguished mto
secret and open, or, m other words, mto fraudulent and forcible.!
Disobedience that 1s only fraudulent, will hikewise, I suppose,
be readily acknowledged not to amount to a revolt

Duobediences  27. The difficulty that will remain will concern such dis-

what do obedience only as 1s both conscions, (and that as well with

amount to a

revolt respect to law as fact,) and forasble Thus disobedience, 1t should
seem, 15 to be determined neither by numbers altogether (that
1s of the persons supposed to be disobedient) nor by acts, nor by
intentions- all three may be fit to be taken into consideration,
But having brought the difficulty to this pomt, at this pomt
I must be content to leave it To procecf any farther m the
endeavour to solve 1t, would be to enter into a discussion of
particular local jurisprudence It would be entering upon
the defimtion of Treason, as disunguished from Murder,
Robbery, Riot, and other such crimes, as, in comparison
with Treason, are spoken of as being of a more private
nature Suppose the defintion of Treason settled, and the
commussion of an act of Treason 15, as far as regards the
person commuitting 1t, the charactenstic mark we are mn
search of

Unfinshed state 28 These remarks 1t were easy to extend to a much greater

;’{; ’:ﬁ‘ above length Indeed, 1t 15 what would be necessary, 1 order to
give them a proper fulness, and method, and precision  But
that could not be done without exceeding the himits of the
present design  As they are, they may serve as hints to such as
shall be disposed to give the subject a more exact and regular
examination

Our Author’s  29. From what has been said, however, we may judge

proposttion, — ywhat truth there 15 1n our Author’s observation, that ‘when
That govern-

ment resulis of SOCIELY” (understand natural society) ‘1s once formed, govern-
course,” not true. ment’ (that 15 pohuical society) (whatever quantity or degree
of Obedience 1s necessary to constitute pohtical society)
‘results of course, as necessary to preserve and to keep that
soctety mn order * By the words, 'o/}::our.ve,’ 1s meant, I suppose,
constantly and immediately. at least constantly According to

Disobedsences 1 Jf examples be thought necessary, Theft may serve for an example of
fraudulent  fraudulent disobedience, Robbery of forcible In 'chft, the person of the du-
ond forable— obedient party, and the act of disobedience, are both endeavoured to be kept
the difference,  secret. In Robbery, the act of disobedience, at least, if not the person of lum
lustrated who disobeys, 1s manifest and avowed '
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this, political society, 1n any sense of it, ought long ago to
have been established all the world over Whether thus be
the case, let any one judge from the instances of the Hotten-
tots, of the Patagomans, and of so many other barbarous
tribes, of which we hear from travellers and navigators.

30 It may be, after all, we have musunderstood hus mean~ Ambiguity of
mg We have been supposing him to have been meanng to e smeme
assert a matter q{ﬁfact, and to have written, or at least begun,
this sentence 1n the character of an hustorical observer- whereas,
all he meant by 1t, perhaps, was to speak 1n the character of a
Censor, and on a case supposed, to express a sentiment of appro-
bation In short, what lgc meant, perhaps, to persuade us of,
was not that ‘government’ does actually ‘result’ from’ natural
‘soctety’, but that 1t were better that 1t should, to wit, as being
necessary to ‘preserve and kecp’ men ‘in that state of order,’

n WthIl 1t 15 of advantage to them that they should be
Which of the above-mentioned characters he meant 5 speak
wm, 1s 2 problem [ must leave to be determuned  The distine- .
won, perhaps, 1s what never so much as occurred to him, and
ndeed the shifting insensibly, and without warming, from one
of those characters to the other, 15 a failing that seemsinveterate
m our Author, and of which we shall probably have more
mstances than one to notice

31 To consider the whole paragraph (with 1ts appendage) Darkness of the
together, something, 1t may {)c seen, our Author struggles ”:;";f Foether
to overthrow, and somecthing to estabhsh  But how 1t 15 Sheren
he would overthrow, or what 1t 15 he would establish, are
questions I must confess myself unable to resolve. ‘The pre-
servation of mankind,” he observes, ‘was cffected by single
famihes’ This 1s what upon the authonty of the Holy
Scriptures, he assumes, and from this 1t 15 that he would have
us conclude the notion of an onginal contract (the same
notion which he afterwards adopts) to be ndiculous The
force of this conclusion, I must own, I do not see. Mankind
was preserved by single famihies—Be 1t so ' What 1s there n
this to hunder ‘ndividuals’ of those famikes, or of families
fiesccnded from those famihes, from meeting together
afterwards, 1n a large plain,” or any where clse, ‘entermg into
an original contract, or any other contract, ‘and choosing
the tallest man,’ or any other man, ‘present,” or absent, to be
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their Governor? The ‘flat contradiction’ our Author finds
between this supposed transaction and the ‘preservation of
mankind by single famibies,” 15 what I must own myself
unable to discover. As to the ‘actually &xsang unconnected
state of nature’ he speaks of, ‘the notion of which,” he says,
‘s too wild to be seriously admutted,” whether this be the
case wath 1t, 1s what, as he has given us no notion of 1t at all,
I cannot judge of

dfﬂtmffd 32. Something posiive, however, in one place, we scem
s of ¢ have These ‘single families,” by which the preservation

of mankind was effected, these single famikies, he gives us to
understand, ‘formed the first society.” Thus 15 something to
proceed upon A society then of the one kind or the oricr,
a natural society, or else a political soctety, was forined I
would here then put a case, and then propose a question
In this society we wall say no contract had as yet been entered
mto, fo habit of obedience as yet formed Was this then a
natural society merely, or was 1t a political one? For my part,
according to my notion of the two kinds of society as above
explamed, 1 can have no difficulty It was a merely natural
one. But, according to our Author’s notion, which was 1t?
If 1t was already a political one, what notion would he give us
of such an one as shall have been a natural one, and by what
change should such precedent natural one have turned mto
this pohucal one? I(P this was not a pohtical one, then what
sort of a society are we to undcrst:mg any one to be which s
political?> By what mark are we to distinguish 1t from a
natural one? To ths, it 1s plam, our Author has not given
any answer At the same time, that to give an answer to 1t,
was, 1f any thing, the professed purpose of the long paragraph
before us.

33. It 1s tume thus passage of our Author were dismussed—
As among the expressions of 1t are some of the most striking
of those which the vocabulary of the subject furnishes, and
these ranged 1n the most harmonious order, on a distant glance
nothing can look farrer a prettier prece of tinsel-work one
shall seldom see exhibited from the show-glass of political
erudinon. Step close to 1t, and the delusion vanishes It 15
then seen to consist partly of self-evident observations, and
partly of contradictions, partly of what every one knows
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already, and partly of what no one can understand at

34 Throughout the whole of 1t, what distresses me 1s, not Difficulty
the meeting with any positions, such as, thmking them false, :gj;‘i:f#
I find a difficulty m proving so but the not meeting with any
positions, true, ot fglsc, (unless 1t be here and there a self-
cvident one,) that I can find a meaming for If I can find
nothing positive to accede to, no more can I to contradict
Of this latter kind of work, indeed, there 1s the less to do for
any one else, our Author himself having exccuted 1t, as we
have seen, so amply

The whole of 1t 15, I must confess, to me a2 nddle more
acute, by far, than I am, must be the Oedipus that cad solve 1t
Happily, 1t 15 not necessary, on account of any thing that
follows, that 1t should be solved Nothing 1s concluded from
it For aught I can find, 1t has i 1tsclf no use, and none 1s
made of 1t There 1t 15, and as well nught 1t be any where
else, or no where.

35 Were 1t then possible, there would be no use m 1ts Use that may be
being solved but being, as 1 take 1t, really unsolvable, 1t were made of it
ot use 1t should be seen to be so Peace may by this means be
restored to the breast of many a desponding student, who,
now prepossessed with the hopes of a rich harvest of mstruc-
uon, makes a crime to himself of his mability to reap what,
in truth, his Author has not sown

36 As to the Ongmal Contract, by turns embraced and Onginal Con-
ndiculed by our Author, a few pages, perhaps, may not be tract a/iction
il bestowed n endeavounng to come to a precsc notion
about 1ts reahity and use  The stress laid on 1t formerly, and
sull, perhaps, by some, 1s such as renders 1t an object not
undeserving of attention. 1 was 1in hopes, however, ull 1
observed the notice taken of 1t by our author, that thus
chimera had been effectually demohished by Mr Hume!

1 In the thurd Volume of his TreaTisE on Human NaTurs 1 Notion of the
Our Author, one would think, had never so much as opened that cclebrated Onginal Con-
book of which the crimimahity 1 the eyes of some, and the ments m the eyes fract overthrown
of others, have since been almbst cffaced by the splendour of more recent by Mr Hume
productions of the same pen The magnanumty of our Author scorned,
Perhaps, or hus circumspectioh feared, to denve mstruction from an enemy
or, what 1s still more probable, he knew not that the subject had been so much
s touched upon by that penetrating and acute metaphysiczan, whose works
be so much out of the beaten track of Academuc readmg  But here, as 1t
D



2 History of a

50 A FRAGMEN! ON GOVERNMENI

I think we hear not so much of it now as formerly The
indestructible prerogatives of mankind have no need to be

" supported upon the sandy foundation of a fiction.

happens, therc 1s no matter for such fears Those men, who are most alarmed
at the dangers of a free enquiry, those who are most intimately convinced that
the surest way to truth 1s by heanng nothing but on one side, wll, I dare
answer almost, find nothing of that which they deem poison n this third
volume I would not wish to scind the Reader to any other than this, which, af
I recollect anght, stands clear of the objections that have of late been urged,
with so much vehemence, aganst the work 1n general ¢ As to the two first,
the Author himself, I am inchined to think, 15 not 1ll disposed, at present, to
jon wath those who are of opuon, that they mught, without any great loss
to the science of Human Nature, be dispensed with  The hike mught be sad,
pethaps, of a considerable part, even of this Bur, after all retrenchments,
there will skll remain cnough to have laid mankind under indelible obhigations
That the foundations of all virtue are lad 1 nttlity, 1s there demonstrated, after
a few exceptions made, with the strongest force of evidence but I see not,
any more than Helveuus saw, what need there was for the cxceptions

2 For my own part, I well cemcmber, no sooncr had [ read that part of the

mind perplexed work whych touchcs on this subject, than I felt as 1f scales had fallen from mv

by ficuon

eyes 1 théh, for the first ume, learnt to call the causc of the people the cause of
Virtue

Perhaps a short shetch of the wandenngs of a raw but well-intentioned
mund, 1n 1ts researches after moral truth, may, on this occasion, be not unuseful
for the hustory of one mind 1s the history of many The wntings of the honest,
but prejudiced, Earl of Clarendon, to whose integnty nothing was wanting,
and to whose wisdom httle, but the fortune of living something later, and the
contagion of a monhish atmosphere, these, and other concurrent causes, had
bifted my infant affections on the side of despotisin - The Genus of the place 1
dwelt 1n, the authorty of the state, the voice of the Church in her solemn
offices, all these taught me to call Charles a Martyr, and hus opponents rebels
I saw mnovation, where mdeed mnovation, but 2 glonous innovaton, was,
mn therr efforts to withstand him I saw falsehood, where indeed falschood was,
in their disavowals of mnovation [ saw selfishness, and an obedience to the
call of passion, 1 the efforts of the oppresscd to rescue themselves from oppres-
ston [ saw strong countenance lent i the sacted wnungs to monarchic
government and none to any other 1 saw passive obedience deep stamped
with the seal of the Christian Virtues of humility and self-denial

Conversing with Lawyers, I found them full of the virtues of therr Ongnal
Contract, as a recipe of sovereign efficacy for reconciling the accidental neces-
sity of resistance with the general duty of subnussion  This drug of theirs they
admunistered to me to calm my scruples But my unpractised stomach revolted

. agamnst their opiate 1 bid them open to me that page of history 1 which the

solemmization of thus important contract was recorded They shrunk from this
challenge, nor could they, when thus pressed, do otherwise than our Author
has done, confess the whole to be a ficion This, methought, Jooked 11 It
seemed to me the acknowledgment of a bad cause, the bnnging a fiction to
support it “To prove fiction, indeed,’ said I, ‘there 15 need of ficnon, but st 15
the charactensuc of truth to nced no proof but truth Have you then really
any such privilege as that of comng facts? You are spending argument to no
purpose Indulge yourselves in the hicence of supposing that to be true which s

a By Dr BeaTTiE, 1n his Essay on the Immutability of Truth
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37. With respect to this, and other fictions, there was once Fietons in
a time, perhaps, when they had their use. With mstruments f:“f’l:l;',"‘:d'"'
of this temper, I will not deny but that some political work present stare of
may have been done, and that useful work, which, under the thmngs
then arcumstances of things, could hardly have been done
with any other But the season of Fictton 1s now over: m-
somuch, that what formerly might have been tolerated and
countenanced under that name, would, if now attempted
to be sct on foot, be censured and stigmatized under the
harsher appellations of incroachment or imposture  To attempt
to introduce any new one, would be now 2 cime for which
rcason there 15 much danger, without any usc, n vaunting
and propagating such as ]%ave been mtroduced already In

oint of political discernment, the umversal spread of learning
Eas raised mankind 1n 2 manner to a level with each other,
i comparison of what they have been m any former time
nor 1s any man now so far elevated above hus fellows, as that
he should be indulged 1n the dangerous licence of cheating
them for their good

38 As to the fiction now before us, 1n the character of an This had a
argumentum ad hommem conung when 1t did, and managcd momeniary nse
as 1t was, 1t succeeded ro admiration

That compacts, by whomsoever entered mto, ought to be
kept,—that men are bound by compacts, are propositions
which men, without knowing or enquiring why, were dis-
posed universally to accede to  The observance of promises
they had been accustomed to see pretty constantly enforced
They had been accustomed to see Kings, as wcﬁ,as others,
behave themselves as 1f bound by them This proposition,
then, ‘that men are bound by compacts,” and thus other, ‘that,
if one party performs not fus part, the other 15 released from
lus,” bemng proposiions which no man disputed, were
propositions which no man had any call to prove In theory
they were assumed for axioms and in pracuce they were

not, and as well may you suppose that proposition itself to be true, which you
wish to grovc, as that other whereby you hope ro prove it * Thus contnued
1 unsatis ying, and unsatsfied, till I learnt to see that whliey was the test and
Mezsure of all virtue, of loyalty as much as any, and that the obhgation to
Innsster to general happiness, was an obligation paramount to and mclusive
Of every other Having thus got the wstruction I stood in need of, I sat down
to make my profit of it 1 bid adien to the ongnal contract and ¥ lefi it to
those to amuse themsclves with ths rattle, who could think they needed 1t
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observed as rules. If, on any occaston, 1t was thought proper
to make a show of proving them, it was rather for form’s
sake than for any thing else and that, rather i the way of
memento or mstruction to acquiescing auditors, than m the
way of proof aganst opponents. On such an occasion the
common place retinue of phrases was at hand, Justice, Right
Reason required 1t, the Law of Nature commanded 1t, and so
forth, all which are but so many ways of inimating that a
man 1s firmly persuaded of the truth of this or that moral
proposition, though he either thinks he need not, or finds he
can’t, tell why Men were too obviously and too generally
mterested 1n the observance of these rules to entertain doubts
concerning the force of any arguments they saw employed
in their support —It1s an old observationhow Interest smooths
the road to Faith
Terms of the 39. A compact, then, 1t was said, was made by the King
t’r"PP"““' - and people the terms of 1t were to this effect The people, on
act stated
their part, promused to the King a gencral obedience The King,
on his part, promissed to govern the people 1n such a partieular
manner always, as should be subservient to thewr happmess
I msist not on the words I undertake only for the sense,
as far as an 1maginary engagement, so loosely and so variously
worded by those who have imagined 1t, 1s capable of any
deaded sigmfication  Assuming then, as a general rule, that
promuses, when made, ought to be observed, and, as a point
of fact, that a promuse to this effect m particular had been
made by the party mn question, men were more ready to
deem themselves quabfied to judge when 1t was such a
promuse was broken, than to decide directly and avowedly on
the delicate question, when 1t was that a King acted so far
1 opposition to the happiness of his people, that 1t were better
no longer to obey lum .
Statedthusgene- 40 It 15 mamifest, on a very lttle consideration, that
rally, I}’:ﬂff:i‘:m nothing was ganed by this manceuvre after all- no difficulty
fiom entermg - Temoved by 1t It was sull necessary, and that as much as
into the question ever, that the question men studied to avoid should be deter-

ulity,
qu{:m,%:; mmned, m order to determine the question they thought to

A compact, or 1 A compact or contract (for the two words on this occasion, at least, are
contract used n the same sense) may, I think, be defined, a pair of pronuses, by two
persons reaiprocally given, the one promise in consideration of the other
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substitute 1 1ts room. It was stll necessary to determine,
whether the King mn question had, or had not acted so far in
opposition to the happiness of his people, that 1t were better
no longer to obey Elm, m order to determmne, whether the
romuse he was supposed to have made, had, or had not been
Eroken. For what was the supposed purport of this promuse?®
It was no other than what has just been mentioned.
41 Let 1t be said, that part at least of this prormise was to Ner, if stated
overn 1n subscrvience to Law . that hereby a more precise rule 17 Poor
y, could 1t
was laid down for his conduct, by means of this supposal answer whar
of a promuse, than that other loose and general rule to govern was desgned
n sull))scrvwncc to the happmess of hus people- and that, iy thus 21 ¥
means, 1t 1s the letter of the Law that forms the tehor of the
rule
Now true 1t 15, that thc governing in opposition to Law, 1s
one way of governing in opposition to the happiness of the
people the natural effect of such a contempt of the Law
being, if not actually to destroy, at least to threaten with
destruction, all those nghts and privileges that are founded
on it nights and privileges on the enjoyment of which that
happmess depends  But still 1t 1s not this that can be safely
taken for the entre purport of the promuse here 1n question:
and that for scvcrn]P reasons First, Because the most mus-
chievous, and under certain constitutions the most feasible,
method of governing m opposition to the happiness of the
eople, 15, by setung the Law 1self in opposiion to ther
Eappmcss Secondly, Because 1t 15 a case very concesvable, that
a King may, to a great degree, impair the happmess of his
people without violatng the letter of any single Law  Thirdly,
Because extraordinary occasions may now and then occur,
in which the happiness of the people may be better promoted
by acting, for the moment, in opposition to the Law, than n
subservsence to 1t Fourthly, Because 1t 1s not any single violation
of the Law, as such, that can properly be taken for a breach of
his part of the contract, so as to be understood to have
released the people from the obhigation of performing theirs.
For, to quit the fiction, and resume the fa.nguage of plam
truth, 1t 15 scarce ever Any single violation of the Law that, b
being submitted to, can produce so much mischief as shaﬁ
surpass the probable mischief of resisting 1t If every smgle
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mstance whatever of such a violation were to be deemed an
entire cdissolution of the contract, a man who reflects at all
would scarce find anywhere, I beheve, under the sun, that
Government which he could allow to subsist for twenty years
together It s plam, therefore, that to pass any sound decision
upon the question which the nventors of this fiction substi-
tuted instead of the true one, the latter was still necessary to
be decided. All they gamed by their contrivance was, the
convenience of deciding 1t obhquely, as it were, and by a
side wind—that 15, 1n a crude and hasty way, without any
direct and stcady examination
42 But, after all, for what reason 15 1t, that men ought to
keep their promises?> The moment any mtclhigible reason
1s given, 1t 1s this that 1t 1s for the advantage of socicty they
should keep them, and if they do not, that, as far as punish-
ment will go, they should be made to kecp them It 1s for the
advantaPe of the whole number that the promises of each
individual should be kept and, rather than they should not
be kept, that such individuals as fail to keep them should be
urushed If 1t be asked, how ths appears® the answer 15 at
d:—Such 1s the benefit to gan, and muschicf to avoid, by
keeping them, as much mote than compensates the mschief
of so much punishment as 1s requsite to oblige men to 1t.
Whether the dependence of benefit and mischief (that 1s, of
pleasure and pamg upon men’s conduct mn this behalf, be as
here stated, 1s a question of fact, to be decided, n the same
manner that all other questions of fact are to be decided, by
testimony, observation, and cxperience.!

Norcanstserve 43 Tlus then, and no other, being the reason why men

to prove any-

thing, bur what

may be better
proved without
it

should be made to keep their promuscs, viz., that it 1s for the
advantage of socicty that they should, 15 a reason that may

1 The importance which the observance of promuses 15 of to the happiness
of society, 1s placed 1n a very stnking and sansfactory point of view, n a hrtle
apologue of MoNTESQUIRU, enutled The History of the Troglodytes  The Trog=
lodytes are a people who pay no regard to promuses By the natural con-
sequences of this disposition, they fall from one scene of musery 1nto another,
and arc at last extermmated The same Philosopher, in his Spint of Laws,
copying and refiming upon the current jargon, feigns a LAw for this and other
purposes, after defimng a Law to be a relation  How much more istructve
on thus head 15 the fable of the Troglodytes than the pscudo-metaphysical
sophustry of the Esprit des Loix!

2 € 'eCallanan nf'  We-
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as well be given at once, why Kings, on the one hand, n
governing, should in general keep within established Laws,
and (to speak unwersally) abstamn from all such measures as
tend to tﬁc unhappiness of their subjects. and, on the other
hand, why subjects should obey Kings as long as they so
conduct themselves, and no longer, why they should obey 1n
short so long as the probable mischiefs of obedience are less than
the probable mischiefs of resistance why, 1n a word, taking the
whole body together, 1t 1s their duty to obey, just so long as 1t
1s their mterest, and no longer  Thus being the case, what need
of saymg of the one, that he PROMISED so to govern, of the
other, that they PROMISED so to obey, when the fact 1s other-
wise? ’

44. True 1t 15, that, m this country, according to ancient The Corona-
forms, some sort of vague promuse of good government 1s made ':;"z::’ “f" e
by Kings at the ccremony of their coronation. and let the the ponion Q};,t
acclamations, perhaps given, perhaps not given, by chance
persons out of the surrounding mulatude, be construed into a
promuse of obedience on the part of the whole mulaitude that
whole mulutude itself, a small drop collected together by
chance out of the ocean of the state and let the two promuses
thus made be deemed to have formed a perfect compact —
not that cither of them 1s declared to be the consideration of
the other !

45 Make the most of thus concession, one experiment The obligation
there 15, by which every reflecung man may sansfy himself, ‘f g pronte "’"",
I thmk, beyond a doubt, that 1t 1s the consideration of utility, ;;:,,,s;',,,ﬁff;.m
and no other, that, secrctly but unavordably, has governed hus while thar of
Judgment upon all these matters The experiment 1s casy and :;';:Zf"‘,:z of a
decistve It 15 but to reverse, 1n supposition, mn the first place promse
the import of the particular promise thus feigned; mn the next
place, the effect m pomt of nnlity of the observance of
promuses i general —Suppose the King to promuse that he
would govern his subjects not according to Law, not m the
view to promote their happiness —would this be binding
upon him? Suppose the people to promuse they would obey
him at all events, let him govern as he will, let him govern
to their destruction * Would this be binding upon them?

Supposc the constant and universal effect of an observance

1V. supra, par 38, note, p. 52,

-~
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of promuses were to produce mischief, would 1t then be men’s
duty to observe them? Would 1t then be nght to make Laws,
and apply punishment to oblige men to observe them?
A fallacy 46 ‘No,’ (1t may perhaps be replhed) ‘but for this reason;
obviated among promises, some there are that, as every one allows,
are voild now these you have been supposing, are unques-
tionably of the number A promse that 15 m 1tself voud,
cannot, 1t 1s true, create any obligation But allow the
promuse to be valid, and 1t 1s the promise 1tself that creates the
, obligation, and nothing else” The fallacy of this argument
1t 18 easy to perceive For what 1s 1t then that the promuse
depends on for 1ts validity? what 1s 1t that being present makes
1t valid?*what 1s 1t that beng wanfing makes 1t void®> To
acknowledge that any one promise may be void, 1s to acknow-
ledge that if any other 15 binding, 1t 15 not merely because 1t 152
promise  That arrcumstance then, whatever 1t be, on which
the validlity of a promise depends, that circumstance, 1say, and
not the promuse 1tself must, 1t 1s plain, be the cause of the obl-
gation on which a promuse 15 apt in general to carry with it
The obligatiosl 47 But farther Allow, for argument sake, what we
of a promise,  have disproved allow that the obligation of a promise 1s

t
;f,‘};c,‘,’;ﬁ';t, independent of every other allow that a ﬁrormsc 1s binding
would not be  proprid vi—Binding then on whom? On him certainly who
extensive makes it Admut this For what reason 1s the same individual
enough for the

promise to be binding on those who never made1t? The King,
fifty years ago, promused my Great-Grandfather to govern huim
according to Law my Great-Grandfather, fifty years ago,
promused the King t8 obey him according to Law The
King, just now, promsed my newghbour to govern him
according to Law my neighbour, just now, promised the
King to obey hum according to Law —Be 1t so—What are
these promuses, all or any of them, to me? To make answer
to this question, some other principle, 1t 15 mamifest, must be
resorted to, than that of the mtrinsic obligation of promuses
upon those who make them
But the principle 48 Now this other principle that sall recurs upon us, what
‘;f”_‘;:mﬁ;;t” other can 1t be than the principle of urniity? The principle
which furmshes us with that reason, wliich alone, depends not
upon any higher reason, but which 1s tself the sole and all-
sufficient reason for every pomt of practice whatsoever

purpose



. CHAPI1ER 1
FORMS OF GOVERNMENT

1 THE contents of the whole digression we are examining, Subject of the
were distributed, we may remember, at the outset of this?™™ chapter
Essay, mnto five divisions The first, relative to the manner
i which Government 1n general was formed, has already
been examined 1n the preceding chapter The next, relative
to the different species or forms 1t may assume, comes now to
be considered

2 The first object that strikes us 1n this division of our Theologual
subject 15 the theological flourish 1t sets out with In God /zg"‘;’: of owr
may be said, though 1n a peculiar sense, to be our Author’s
strength In theology he has found a not unfrequent source,
of ornament to divert us, of authornty to overawe us, from
sounding 1nto the shallowness of his doctrine !

3 That governors, of some sort of other, we must have, Govemnors
1s what he ias been shewing i the manner we have seen mm"}w‘:ﬁ”ft
the last chapter Now for endowments to qualify them for the shem,
exercise of their funcion These endowments then, as if 1t
were to make them shew the bnghter, and to kecp them, as
much as possible, from being soiled by the rough hands of
impertinent speculators, he has chosen should be of xthereal
texture, and has fetched them from the clouds

‘All mankind,’? he says, ‘will agree that government should
be reposcd 1n such persons in whom those qualities are most
likely to be found, the perfection of which are among the
athutcs of Him who 15 emphatically styled the Supreme
Being. the three great requisites, I mean, of wisdom, of
goodness, and of power.’

But let us sec the whole passage as 1t stands—

4. ‘But as all the members of Society,’ (meanung natural The passage
Soctety) ‘are naturally BQuat,’ (1 ¢ I suppose, with respect to ™™

! This 1s what there wotld be occasion to shew at large, were what he
says of LAw 1n general, and of the Laws of nature, and revelation m parucular,
10 be examined

%1 Comm, p 48
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political power, of which none of them as yet have any) “t
may be asked,” (continues he) ‘in whose hands are the rems
of government to be mtrusted? To this the general answer
15 easy, but the application of 1t to particular cases, has occa-
sioned one half o? those mischiefs which are apt to proceed
from musguwded political zeal In general, all mankind wall
agree that government should be reioscd n such persons
i whom those qualities are most hkely to be found, the
perfection of which are among the attnbutes of Him who 1s
cmphatically styled the Supreme Bemng, the three grand
requisites, [ mean, of wisdom, goodness, and of power.
wisdom, to discern the real nterest of the commumty, good-
ness, to éndeavour always to pursue that real interest, and
strength or power, to carry this knowledge and intention mto
action. These are the natural foundations of sovereignty,
and these are the requisites that ought to be found 1n cvery
well-contstituted frame of government’
Theology on 5 Every thing in its place Theology in a sermon, or a
:‘:‘It‘h"‘s" Secasion catechism, But 1 thus place, the flounish we have seen, might,
et T for every purpose of mstruction, have much better, 1t should
seem, been spared. What purpose the 1dea of that tremendous
and mcomprehensible Beng thus unnecessanly ntroduced
can answer, 1 cannot see, unless 1t were to bewider and
entrance the reader, as it scems to have bewildered and
entranced the wnter Beginning thus, 1s beginning at the
wrong end. 1t1s explaining ignotum per ignofiss It 1s not from
the attributes of the Deity, that an 1dea 1s to be had of any
qualities m men on the contrary, 1t 1s from what we sec of
the qualites of men, that we obtamn the feeble 1dea we
can frame to oursclves, of the attributes of the Deity.
Dafficulty u 6 We shall soon see whether 1t be hght or darkness our
leads umnte - Ayithor his brought back from this excursion to the clouds.
The qualifications he has pitched upon for those m whose
hands Government 1s to be reposed we see are three wisdom,
goodness, and power Now of these three, one there 1s which,
I doubt, will give him some trouble to know what to do
with 1mean that of Power which, looking upon 1t as a jewel,
1t should seem, that would give a lustrt to the royal diadem,
he was for importing from the celestial regions In heaven,
indeed, we shall no¢ disputc 1ts beng to be found; and that at
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all junctures alike. But the parallel, I doubt, already fails.
In the earthly governors in question, or, to speak more
properly, candidates for government, by the very supEosmon
there can not, at the juncture he supposes, be any such thing.
Power 15 that very quality which, in consideration of these
other qualities, Whlg’l, 1t 1s supposed, are possessed by them
already, they arc now waiting to receive.

7. By Power in thus place, I, for my part, mean political Power, etther
power the only sort of power our Author could mean C":I"""I or politi-
the only sort of power tgat 1s herc 1n question. A lttle
farther on we shall find lum spcaking of this endowment as
being possessed, and that 1n the highest degree, by 2 King, a
single person  Natural power therefore, mere 'orgamcal
power, the faculty of giving the hardest blows, can never,
it 15 plam, be that which he meant to number among the
attributes of this godlike personage

8 We sec then the dilemma our Author’s theology has f:”’:;"l:f: fhiviond
brought hum mto, by putung him upon reckomng powerd o5 he autn-
among the qualifications of hus candidates Power 1s ether butes t
natural ot pﬁmcal Pohitical power 1s what they cannot have
by the supposinon for that 1s the very thing that 1s to be
created, and which, by the establishment of Government,
men are gowng to confer on them If any, then, 1t must be
natural power, the natural strength that a man possesses of
himself without the help of Government  But of thus, then,
if this be 1t, there 15 more, if we may believe our Author,

m a single member of a society, than m that member and
all the rest of the society put together !

9 This difficulty, if possible, one should be glad to see What u 15 that
cleared up The truth is, T take 1t, that 1n what our Author has™r-
said of power, he has been speaking, as 1t were, by anticipa-
tion and that what he means by 1t, 1s not any power of eltﬁer
kind actually possessed by any man, or body of men, at the
Juncture he supposes, but only a capacity, 12, one may call 1t
50, of retaining and putting mto action pohucal power, when-
soever 1t shall have been conferred. Now, of actual power,
the quanuty that 1s possessed 1s, n every case, one and the

[
1 V mfra, par 32, p 66 Monarchy, which 1s the government of one, “1s
the most powerful form of govemment,’ he says, ‘of any * more so than

Democracy, which he describes as bewno the Government of all
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same for 1t 15 neither more nor less than the supreme power.
But as to the capacity above spoken of, there do seem, indeed,
to be good grounds for supposing 1t to subsist 1n a hugher
degree n a single man than 1n a body

10 These grounds it will not be expected that I should
display at large a shght sketch will be sufficient —The efficacy
of power 15, 1n part at least, 1n proportion to the promptitude
of obedience the promptitude of obedience s, 1n part,
proportion to the promptitude of command —command 1s
an expression of will- 2 will 1s sooner formed by one than
many And this, or something like 1t, I take to be the plan
English of our Author’s metaphor, where he tells us,' as we
shall see*a httle farther on,? that ‘a monarchy 1s the most
powerful’ [form of government] ‘of any, all the sinews of
government being kmt together, and united n the hands of
the prince’

11 The next paragraph, short as 1t 15, contains variety of
matter The first two sentences of 1t are to let us know, that
with regard to the manner in which each of the particular
governments that we know of have been formed, he thinks
proper to pass it by. A third 1s to intimate, for the second time,
that all governments must be absolute 1n some hands or other
In the fourth and last, he favours us with a very comfortable
piece of ntelligence, the truth of which, but for his averment,
few of us perhaps would have suspected This 1s, that the
qualifications mentioned by the last paragraph as requisite
to be possessed by all Governors of states are, or at least once
upon a time wete, actually possessed by them 1€ according
to the opinion of somebody, but of what somebody 15 not
altogether clear whether 1n the opmion of these Governors
themselves, or of the persons governed by them

12 ‘How the several forms of government we now see
n the world at first actually began,’ says our Author, 15 matter
of great uncertamty, an! has occasioned infinite disputes
It 1s not my business or mntention to enter into any of them.
However they began, or by what nght soever they subsist,
there 1s and must be 1n all of them a supreme, 1resistible,
absolute, uncontrolled authonty, n ewhich the jura summi
imperit, or the nights of sovereignty, reside  And this authonity

1 Comm, p 50 % Par 32
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1s placed 1n those hands, wherein (according to the opinION
of the FOUNDERs of such respective states, erther expressly
given or collected from their tacit APPROBATION) the qualities
requisite for supremacy, wisdom, goodness, and power, are
the most likely to be found’
13 Who those persons are whom our Author means here Paradoxical
by the word founders, whether those who became the “fl‘;‘:“"; rtmgfd:te
Governors of the states i question, or those who became the 4 sz,t govern-
governed, or both together, 1s what I would not take upon me ments were the
to determune. For aught I know he may have meant neither ;‘,f};e:{ed Jree
the one nor the other, but some thurd person. And, indeed,
what I am vehemently inclined to suspect 1s, that, 1n our
Author’s large conception, the mighty and extensive domains
of AtHEns and Sparta, of which we read so much at school
and at college, consisting each of several score of males square,
represented, at the ume this paragraph was wnung, the
whole umiverse and the respective zras of Solon and Lycurgus,
the whole period of the history of those states
14 The words ‘founders,’—‘opinion,’—‘approbation,’— Reasons for sup-
in short the whole complexion of the sentence 15 such asf)*® be‘:::‘ o
brings to one’s view a system of government utterly different meanng of 1
from the generality of those we have before our eyes, a
system 1n which one would think neither caprice, nor violence,
nor accident, nor prejudice, nor passion, had any share a
system umform, comprehenstve, and simultaneous, planned
with phlegmanc dehberation, established by full and general
assent such, 1n short, as, according to common 1magination,
were the systems lad down by the two sages above-
mentioned If thus be the case, the obyect he had in mind when
he said Founders, might be neither Governors nor governed,
but some nentral person such as those sages, chosen as they
were m a manner as umpires, nught be considered with
regard to the persons who, under the prior consttution,
whatever 1t was, had stood respectively 1n those two relations
15 All this, Lowever, 1s but conjecture In the proposition The dacrine of
wsclf neither ths, nor any other restriction 1s expressed. It 1s ¥ m‘;’?”'ﬁ"’f"
dehivered exphcitly and emphatically 1n the character of anfns ”
universal onc ‘In ALL OF THEM,® he assures us, ‘this authornty,’
(the supreme authority) ‘ts fplaccd m those hands, wheren,
accordmg to the opmion of the founders of such respective
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states, these ‘qualities of wisdom, goodness, and power,’ are
the most likely to be found’ In this character 1t cannot but
throw 2 singular ight on hustory 1 can see no cnd, indeed,
to the discoveries 1t leads to, all of them elually new and
edifyng  When the Spamiards, for example, became masters
of the empire of Mexico, a vulgar pohtician mght suppose
1t was because such of the Mexicans as remained unextermin-
ated, could not help 1t No such thing—It was because the
Applied to par- Spantards were of ‘opiruon’ or the Mexicans themselves were
ueular instances of ‘oomon” (which of the two 1s not altogether clear) that
mn Charles V, and his successors, more goodness éof which
they had such abundant proofs) as well as wisdom, was
likely to be found, than m all the Mexicans put together
The same persuasion obtamed between Ch:xrfcmagnc and
the German Saxons with respect to the goodness and wisdom
of Charlemagne —between Willlam the Norman and the
Enghsh Saxons —between Mahomet 11 and the subjects of
John Paleologus —between Odoacer and those of Augustulus.
—between the Tartar Gingiskan and the Chinesc of his ime
—Dbetween the Tartars Chang-ti and Cam-ghi, and the
Chinese of their nmes —between the Protector Cromwell
and the Scotch —between Casar and the Gauls —in short,
between the Thurty Tyrants, so called, and the Athemans,
whom our Author seems to have had m view —to mention
these examples only, out of as many hundred as might be
required  All this, if we may trust our Author, he has the
‘goodness’ to believe and by such'lessons 1s the penctration of
General contents STUGENS to be sharpened for prerang mnto the depths of
of the ixremain- POllthS
ing paragraphs 16 So much for the mtroductory paragraph —The mamn
:ff,;’:;g o;‘-’ Jfff part of the subject 15 treated of mn six others the general
chapter contents of which are as follow
Of the first 17 In the first he tells us how many different forms of
paragraph  government there arc according to the division of the
ancients: which division he adopts  These are three
Monarchy, Aristocracy, and Democracy.

Second 18 The next s to tell us, that by the sovereign POWER hd
means that of ‘making laws’ *
Third 19. In a third be gives us the advantages and disadvantages

of these three different forms of government
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20. In a fourth he tells us that these are all the ancients Fourth
would allow of :

21. A fifth 1s to tell us that the Briush form of government Fifih
is different from cach of them, being a combmation of all,
and possessing the advantages of all.

22 In the sixth, and last, he shews us that it could notSuth
possess these advantages, if, instead of being what 1t 15, 1t
were ether of those others and tells us what 1t 15 that may
destroy it These two last 1t will be sufficient here to mention
to examine them will be the task of our next chapter

23. Monarchy 15 that form of Government in which the Defimtions of
power of making Laws 1s lodged n the hands of a single ;"”‘v:::m"”;" of
member of the state in question. Amnstocracy 1s that form of according to our
Government in which the power of making laws 1s lodged Awrhor
m the hands of several members Democracy 1s that form of
government i which the power of making laws 1s lodged 1n
the hands of ‘all’ of them put together. These, according to
our Author, arc the defimuons of the ancients, and these,
therefore, without dithculty, are the defimnions of our
Author

24 ‘The poliical writers of antiquity,” says he, ‘wall not #:f paragraph
allow more than three regular forms of government, the ™
first, when the sovereign power 1s lodged m an aggregate
assembly, consisting og all the members of a commumty,
which 1s called a Democracy, jlc secand, when 1t 1s lodged |
in a council composed of select members, and then 1t 1s styled
an Aristocracy, the last, when 1t 15 entrusted mn the hands of a
single person, and then 1t takes the name of a Monarchy
All other specices of governments they say are exther corrup-
tions of, or reducible to these three’

25 ‘By the sovercign power, as was before observed, 1s And the next
meant the making of laws, for wherever that power resides,
all others must conform to, and be directed by 1t, whatever
appearance the outward form and admmustranon of the
government may put on. For 1t 1s at any time mn the option
of the legislature to alter that form and adrmmstranonPby a
new edict or rule, and to put the execution of the laws 1nto
whatever hands 1t pléases, and all the other powers of the
state must obey the legislauve power m the execution of their
several functions, or else the constitution 1s at an end ’
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How he asngns 26 Having thus got three regular ssmple forms of Govern-
"""c;:i‘"'u:‘;;ﬁ_ ment (this anomalous complex one of our own out of the
catons © question) and just as many qualifications to divide among
them, of each of which, by what he told us a while ago,
each form of Government must have some share, 1t 1s easy to
see how their allotments will be made out Each form of
Government will possess one of these qualities n perfection,
taking 1ts chance, 1f one may say so, for its share i the two
others ‘
Allappearmg  27. Among these three different forms of Government
equally eligible thopy 1t should seem accordmng to our Author’s account of
n his view of
them them, there 15 not much to choose Each of them has a
gualification, an endowment, to wself Each of them 1s com-
pletely charactenized by this qualification  No intimation 1s
given of any pre-eminence among these quahfications, one
above another Should there be any dispute concerning the
preference to be given to any of these forms of government,
as proper a method as any of setthing 1t, to judge from this
view of them, 1s that of cross and pile  Hence we may mfer,
that all the governments that ever were, or will be (except a
very particular one that we shall come to presently, that 1s to
say our own) are upon a par that of ATHENs with that of
PErsia, that of GENEVA with that of Morocco  since they are
all of them, he tells us, ‘corruptions of, or reducible to,” one
of these This 1s happy A legislator cannot do amiss He
may save himself the expense of thinking The choice of a
king was once determimed, we are told, by the neighing of 2
horse The choice of a form of Government mght be
determined so as well
How to the 28 As to our own form of government, however, this, 1t
g’;’;" consti- 15 plain, being that whach 1t seemed good to take for the theme
og his panegyric, and being made out of the other three, will
possess the advantages of all of them put together, and that
without any of the disadvantages, the disadvantages vamishing
at the word of command, or even without 1t, as not bemng
suitable to the purpose
Comradictionhe 29 At the end of the paragraph which gives us the above
{:g; ;;;“g ey defimuions, one observation there 1s that 1s a httle puzzling
sarts of govern-'Other species of government,’ we are given to understand,
ment than these there are besides these, but then those others, if not ‘reducible
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to,’ are but 'corrl;puons of these.” Now, what there 15 in any three, desenbed
of these to be corrupted, 15 not so casy to understand The 2 fer ¢ by
essence of these several forms of government, we must
always remember, 1s placed by hum, solely and entn'elz', m
the article of number. m the ratio of the number of the
Govesnors, (for so for shortmess we will style those i whose
hands 1s lodged this ‘power of making laws’) to that of the
governed. If the number of the former be, to that of the latter,
a8 one to all, then 1s the form of Government a Monarchy.
if as all to all, then 1s 1t a Democracy 1if as some number
between one and all to all, then 15 1t an Aristocracy. Now then,
if we can concerve a fourth number, which not being more
than all, 1s neither one nor all, nor anything betweea one and
all, we can concerve a form of Government, which, upon due
proof, may appear to be a corruption of some one or other
of these three! If not, we must look for the corruption
somewhere else Suppose 1t were m our Author’s reason ®
30 Not but that we may meet, mdeed, with several other Gopernments
hard-worded names for forms of Government but these ;’;‘d‘e‘;";;:r‘h“‘
names were only so many names for one or other of those names
three We hear often of a Tyranny bpt thys 15 neither more
nor less than the name a man gives to our Author’s Monarchy,
when out of humbur with 1t It 1s sull the government of
number one  We hear now and then, too, of a sort of Govern-
ment called an Oligarchy but this 1s neither more nor less
than the name a man gives to our Author’s Arstocracy, 1n
the same case It 1s still the Government of some number
or other, between one and all In fine, we hear now and then
of a sort of government fit to break onc’s tecth, called an
Ochlocracy but this 15 neither more nor less than the name a.

1 By the laws of GErRMANY, such and such states are to furnssh so many
men to the general army of the empire some of them so many men and one
half, others, so many and one third, others agam, if I mustake not, so many
and one fourth One of these half, third-part, or quarter-men, suppose,
possesses himself of the Government here then we have a kind of corruption
of 2 Monarchy Is this what our Author had in view?

A more suitable place to look for corruption in, 1f we may take his own word
for 1t, there cannot be “Bvery man’s reason,” he assures us,a ‘s corrupt,’ and
not only that, but ‘s understanding full of ignorance and error’ With
tegard to others, 1t were as well not to be too posinve but waith regard to a
man’s self, what he tells us from expenence, 1t would be 1l manners to dispute
with um

2 1 Comm, p 41
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man gives to 2 Democracy in the same case It 1s still that sort
of government, whch, according to our Author, 1s the
Government of all

31. Let us now see how he has disposed of his three qualifi-
cations among his three sorts or forms of Government

Upon Monarchy, we shall find, he has bestowed the per-

subect resumed fection of power, on Aristocracy, of wisdom, on Democracy,

of goodness, each of these forms having just enough, we may
suppose, of the two remaming qualifications besides 1ts own
peculiar one to make up the necessary complement of
‘qualities requusite for supremacy’ Kings are, (nay were
before they were Kings, since 1t was this qualification deter-
mined their subjects to make them Kings,!) as strong as so
many Hercules’s, but then, as to their wisdom, or their
goodness, there 15 not much to say The members of an
Arnistocracy are so many Solomons, but then they are not
such sturdy folks as your kmgs, nor, 1if the truth 1s to be
spoken, have they much more honesty than their neighbours

As to the members of 2 Democracy, they are the best sort of
people n the world; but then they are but a puny sort of
gentry, as to strength, put them all together, and are apt to
be a little defective . pomt of understanding

The paragraph 32 ‘In a democracy,’ says he, ‘where the nght of making

reaited

laws resides 1n the people at large, public virtue or goodness
of intention, 15 more likely to be found, than either of the
other qualities of government Popular assemblies are fre-
quently foolish 1n their contrivance, and weak m their execu-
tion, but generally mean to do the thing that 1s right and just,
and have always a degree of patriotism or public spirit
In amstocracies there 1s more wisdom to be found than m
the other frames of Government, bemng composed, or
mtended to be composed, of the most expenenced citizens,
but there 1s less honesty than 1n a republic, and less strength
than 1n a monarchy A monarchy is ndeed the most powerful
of any, all the sinews of government being kmit together and
umited 1n the hand of the prince, but then there 15 imnunent
danger of his employng that strength to improvident or
oppresstve purposes.’

11 Comm, p 48
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33. ‘Thus these three species of government have all of And the next
them their several perfections and imperfections. Democracies
are usually the best calculated to £rca the end of a law,
aristocracies to mvent the means by which that end shall be
obtamned, and monarchies to carry those means mnto execu-
tion. And the anctents, as was observed, had in general no
idea of any other permanent form of government but these
three; for though Cicero declares humself of opmion, esse
optimé constitutam rempublicam, quae ex tribus generibus illis,
regals, optimo, et populan sit modicé co?fusa, et Tacitus treats
this notion of a mixed government, formed out of them all,
and partaking of the advantages of each, as a visionary whim;
and one, that if effected, could never be lasting or sécure ’

34 In the mudst of this fine-spun ratiocination, an accident Democracy, as
has happened, of which our Author seems not to be aware. ii’"gﬁfiim
One of his accidents, as 2 logician would say, has lost its ey
subject one of the qualifications he has been telling us of, 1,
somehow or other, %ccome vacant* the form of Government
he designed it for, having unluckily shpped through s
fingers mn the handling. I mean Democracy, which he, and,
according to lum, the Ancients, make out to be the Govern-
ment of all Now ‘all’ 1s a great many; so many that, I much
doubt, 1t will be rather a difficult matter to find these hugh and
mughty personages power enough, so much as to make 2
decent figure with. The members of this redoubtable
Commonwealth will be sull worse off, I doubt, 1n pomnt of
subjects, than Trinculo m the play, or than the potentates,
whom some late navigators found lording it, with mught
and main, ‘kparépnée Bindt,’ over a Spamish settlement. there
were three members of the Government, and they had one
subject among them all* Let him examune 1t a httle, and 1t
will turn out, I take 1t, to be precisely that sort of Govern-
ment, and no other, which one can conceive to obtam,
where there 1s no Government at all Our Author, we may

! See HawkeswonrTs's Voyqges

The condition of these imaginary sovereigns puts one 1n mund of the story
of, [ forget what King’s Fool The Fool had stuck himself up one day, with
great gravity, 1 the King's*throne, with a stck, by way of a sceptre 1n one
lland. and a ball in the other being asked what he was doing, he answered
reigning* Much the same sort of reign, I take 1t, would be that of the members
of our Author's Democracy
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remember, had shrewd doubts about the existence of a state
of nature 1 grant him s Democracy, and 1t exists m hus
Democracy 2

The gqualfice- 35 The qualificanon of goodness, 1 think 1t was, that

::"Z:;;"ge"‘dﬁ” belonged to the Government of all, while there was such a

vacant Government This having taken its flight, as we have seen,
to the region of nonentities, the qualfication that was designed
for 1t remamns upon his hands he 1s at Iiberty, therefore, to
make a comphiment of 1t to Anstocracy ot to Monarchy,
which best suits him  Perhaps 1t were as well to give 1t to
Monarchy, the title of that form of Government to 1ts own
peculiar quabification, power, bemg, as we have seen, rather
an equivdcal one- or else, which, perhaps, 1s as good a way
of setthng matters as any, he may set them to cast lots.

1V supra, ch I, par 6

? What 1s cunous 1s, that the same persons who tell you (having read as
much) that Democracy 1s a form of Government under which the supreme
power 1s vested 1n all the members of a state, will also tell you (having also
read as much) that the Athenian Commenwealth was a Democracy Now
the truth 1, that 1n the Athemian Commonwealth, upon the most moderate
computation, 1t 15 not one tenth part of the inhabrtants of the Atheman state
that ever at a tme partook of the supreme power women, children, and
slaves, bemg taken mto the accounta Civil Lawyers, mndeed, will tell you,
with a grave face, that a slave 1s nobody, as Common Lawyers will, that a
bastard 15 the son of mobody But, to an unprejudiced eye, the condition of a
state 15 the conditioni of all the indivaduals, without distinction, that compose
it

2 See, among Mr HuMme's Essays, that on the populousness of ancient nations



CHAPTER 1l
BRITISH CONSTITUTION

1 WiTH a sct of data, such as we have seen in the lastchapter, Our Author's
we may judge whether our Author can meet with any diffi- PBi':ffz'ga‘:zh‘l_"
culty in proving the British Constitution to be the best of all wson
possible governments, or indeed any thing else that he has a
mmd In his paragraph on this subject there age several
things that lay claim to our attention But 1t 1s necessary
we should have 1t under our cye

2 ‘But happily for us in this 1sland the British Constitution The paragraph
has long remained, and I trust will long continue, a standing rected
exception to the truth of this observation For, as with us
the executive power of the laws 1s lodged m 2 single person,
they have all the advantages of strength and dispatch that are
to be found 1n the most absolute monarchy- and, as the legisla-
ture of the kingdom s entrusted to three distinct powers
entirely independent of cach other, first, the King, secondly,
the Lords Spiritual and Temporal, which 1s an aristocratical
assembly of persons selected for their piety, their birth, their
wisdom, their valour, or their property, and thirdly, the
House of Commons, freely chosen by the people from among
themselves, which makes 1t a kind of democracy, as this
aggregate body, actuated by different springs, and attentive
to different interests, composes the Briish Parhament, and
has the supreme disposal of every thing, there can no m-
conventence be attempted by esther of the three branches,
but will be withstood by one of the other two, each branch
bemg armed with a ncgative power sufficient to repel any
mnovation which 1t shall thank inexpedient or dangerous’

3 ‘Here then 1s lodged the sovereignty of the British And that whihs
Constitution, and lodged as beneficially as 15 possible forJfoflows
society. For 1n no other shape could we be so certan of find-

g the three great qualities of Government so well and so
happily united” 1f tze supreme power were lodged m any
one of the three branches separately, we must be exposed to

9
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the mconveniencies of either absolute monarchy, anstocracy,
or democraty; and so want two of the principal ngredients
of good polity, either virtue, wisdom, or power If 1t were
lodged 1n any two of the branches, for mstance, mn the King
and House of Lords, our laws might be providently made
and well executed, but they mught not always have the good
of the people 1n view 1f lodged i the King and Commons,
we should want that carcumspection and mediatory caution,
which the wisdom of the Peers 1s to afford if the supreme
nights of legislature were lodged m the two Houses only, and
the King had no negative upon their proceedings, they might
be tempted to encroach upon the royarpreroganve, or perhaf’s
to abolish the kingly office, and thereby weaken (if not totally
destroy) the strength of the executive power But the
constitutional government of this island 15 so admurably
tempered and compounded, that nothing can endanger or hurt
it, but destroymng the equilibrium of power between one
branch of the legislature and the rest For if ever 1t should
happen that the independence of any one of the three should
be lost, or that 1t should become subservient to the views of
etther of the other two, there would soon be an end of our
constitution  The legislature would be changed from that
which was ongmally set up by the general consent and
fundamental act of the society, and such a change, however
effected, 13, according to Mr Locke (who perhaps.carries his
theory too far) at once an entire dissolution of the bands of
Government, and the people would be reduced to a state of
anarchy, with hiberty to constutute to themselves a new
legislative power’

4. In considenng the first of these two paragraphs, i the
first place, the phenomenon we should little expect to sce
from any thing that goes before, 15 a certain executive power,
that now, for the first time, bolts out upon us without warn-
ing or mntroduction.

The power, the only power our Author has been speaking
of all along till now, 1s the legislative. "Tis to ths, and this
alone, that he has given the name of, ‘sovereign power’ "Tis
this power, the different distributions of which he makes
the cﬁaractcnstlcs of hus three different forms of government
"Tis with these different distributions, distributions made of
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the legislaive power, that, according to hs account, are
connected the several qualifications laid down by him, ‘as
requsites for supremacy.’ qualifications mn the possession of
which consist all the advantages which can belong to any
form of Government. Cqming now then to the Bntish
Constitution, 1t 15 in the supertor degree m which these
qualifications of the legislative body are possessed by 1t, that
its pecubar excellence 1s to consist It 15 by possessing the
quaiﬁcatlon of strength, that 1t possesses the advantage of a
monarchy But how 1s it then that, by hus account, 1t possesses
the qualification of strength? By any disposition maj)e of the
legislanve power? By the legislative power’s bemng lodged 1n
the hands of a single person, as 1 the case of a monarchy?
No, but to a disposition made of a new power, which comes
1, as 1t were, 1n a parenthess, a new power which we now
hear of for the first time, a power which has not, by any
description given of it, been distinguished from the legislative,
an exccutive,

5 What then 1s this same executive power? I doubt our Diffiulty of
Author would not find 1t a very casy matter to inform us ﬁfm‘l"g'gﬂ
“Why not? says an objector—"1s 1t not that power which 10 contra-distinet to
this country the King has 1 addition to his share in the legislative.
legislative® Beitso the difficulty for a moment 1s staved off
But that 1t 15 far enough from being solved, a few questions
will soon show us This power, 15 1t that only which the
King really has, or1s it all that he 15 said to have? Is 1t that only
which he really has, and which he exercises, or 1s 1t that also,
which although he be said to have 1t, he neither does exercise,
nor may exercise’? Does 1t include judiciary power or not?

If 1t does, does 1t mclude the power of making as well
particular decisions and orders, as general, permanent, sponta-
neous regulations of procedure, such as are some of those we
see made by judges? Doth 1t include supreme military power
and that as well 1n ordinary as 1n a time of martial law? Doth
1t include the supreme fiscal power,! and, i general, that
power which, extending as well over the public money as
over every other article of public property, may be styled

1 By fiscal power I mean that which n this country 1s exercised by w hat 1s

called the Board of Treasury
L



2 A rRAGMENL ON GOV_RNMEN1

the dispensatorial’? Doth 1t include the power of granting
patents for mnventions, and charters of mcorporation? Doth
it include the nght of making bye-laws m corporations?
And 1s the nght of making byc-f;.ws n corporations the
superior right to that of conferripg the power to make them,
or 1s 1t that there 1s an executive power that 1s superior to a
legislative® Tlus executive agan, goth 1t include the nght of
substituting the laws of war to the laws of peace, and vice
versa, the laws of peace to the laws of war® Doth 1t include
the night of restraming the trade of subjccts by treaties with
foreign powers? Doth 1t mnclude the right of delivering
over, by wirtue of the like treaties, large bodies of subjects to
foreign laws?>—He that would understand what power 1s
executive and not legislatve, and what legislative and not
executive, he that would mark out and declineate the different
species of constitutional powers, he that would describe
etther what ts, or what ought to be the constitution of a country,
and particularly of this country, let lum think of these things
Independence 6 In the next place we arc told 1 a parenthesis (it being a
maccurately . matter so plam as to be taken for granted) that ‘cach of these
attributed to the ’ ‘
three branches  Dranches of the Leguslature 15 independent,’—yes, ‘entirely
of the Govem- ;ndependent,’ of the two others —Is this then really the case?
ment Those who consider the influence which the King and so
many of the Lords have 1n the election of members of the
House of Commons, the power which the King has, at a
munute’s warning, of putting an end to the existence of any
House of Commons, those who consider the influence which
the King has over both Houses, by offices of dignity and profit
given and taken away agan at pleasure, thosc who consider

1 By dispensatorial power I mean as well that which 1s exercised by the
Board of Treasury, as those others which are executed n the several offices
styled wath us the War Office, Admuralty Board, Navy Board, Board of
Ordnance, and Board of Works excepting from the business of all these
offices, the power of appointing persons to fill other subordinate offices a
power which seems to be of a disunct nature from that of making dispositon
of any article of public property

Power, political power, 1s cither over persons or over things The powers,
then, that have been mentoned above, in as far as they concern things, ate
powers over such things as are the property of the,public powers whuch differ
in this from those which constitute private ownershup, m that the former are,
1n the main, not beneficial (that 1, to the possessors themselves) and mdiscrim-
inate, but fiduciary, and limited in their exercise to such acts as are conducive to
the speaial purposes of public benefit and secunty
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that the King, on the other hand, depends for his daily bread
on both Houses, but more particularly on the House of
Commons; not to mention a variety of other arcumstances
that might be noticed m the same wiew, will judge what
degree of precision there was in our Author’s meaming, when
he so roundly asserted the affirmative

7 One parenthess more for this sentence teems with 4 happy dis-
parenthesis within parenthests. To this we are indebted for af:;';z' a,',',':"ﬁ‘om
very mteresting piece of inteligence nothing less than a full pygh station
and true account of the personal ments of the members of
the House of Lords for the time bemng  Ths he 15 enabled to
do by means of a contrivance of his own, no less symple than
1t 1s ngentous to wit, that of looking at their utles It s by
looking at men’s titles that he perceives, not merely that they
ought to possess certain merits, not that there 1s reason to wish
they may passess them, but that they do actually possess them,
and that 1t 1s by possessing those ments that ticy came to
possess these titles  Seemng that some are bishops, he knows
that they are pious seemg that some are peers, he knows
that they are wise, rich, valane.?

-

! “The Lords spinitual and temporal, {p S0] whch, says our Author, “is
an aristocratical assembly of persons selected for thewr piety, thetr burth, ther
wisdom, their valour, or their propertv’

I have distributed, I think, these endowments, as our Author could not but
intend they should be distributed Birth, to such of the members of that
assembly as have their seat in it by descent and, as to those who mav chance
from ume to fime to sit there by creation, wisdom, valour, and property 1n
common among the temporal peers, and piety, singly but entrely, among my
Lords the Bishops As to the other three endowments, 1if there were any of
them to which these nght reverend persons could lay any decent claim, 1t
would be wisdom but since worldly wisdom 1s what it would be an 1ll com~
phment to attnibute to them, and the wisdom which 1s from above 1 fairly
included under piety, I conclude that, when securcd 1n the exclustve possession
of this grand virtue, they have all that was intended them There 15 a remark-
able period 1n our history, at which, measuring by our Author’s scale, these
three virtues seem to have been at the boting pomnt It was in Queen Anne’s
reign, not long after the ume of the hard frost I mean 1n the year 1711 In
that auspicious year, these three virtues issued forth, 1t seems, with such
exuberance, as to furnish merit enough to stock no fewer than a dozen respect-
able persons, who, upon the strength of 1t, were all made Barons mn a day
Unhappily indeed, so httle read was a nght reverend and contemporary
lustorian, m our Author’s method of ‘discerming of spirits,” as to fancy, it was
neither more nor less than the necessity of making a majonty that mtroduced
so large a body of new members thus suddenly into the house But I leave st to
those who are read in the lustory of that time, to judge of the ground there

4 See Bishop Burnet’s History of lus own Times Vol 2



74 A FRAGMENT ON GOVERNMENT

Supposed qual- 8. The more we consider the application he makes of the

ties of the three ., mon-place notions concernmng the three forms of Govern~

pretended forms

of Government ment to our own, the more we shall see the wide difference

not applicable 10 there 15 between reading and reflecing  Our own he finds

our own to be a combmation of these three It has a Monarchical
branch, an Anstocratical, and a Democratical. The Arnsto-
cratical 1s the House of Lords; the Democratical 1s the House of
Commons Much had our Author read, at school, doubtless,
and at college, of the wisdom and gravity of the Spartan
senate. something, probably, i Montesquicu, and elsewhere,
about the Venetian He had read of the turbulence and ex-
travagancg of the Atherian mob  Full of these 1deas, the House
of Lords were to be our Spartans or Venetians, the House of
Commons, our Athenians With respect then to the pomnt of
wisdom, (for that of honesty we will pass by) the consequence
1s obvious The House of Commons, however excc]?cnt in
pomt of honesty, 1s an assembly of less wisdom than that of
the House of Lords This 1s what our Author makes no
scruple of assuring us A Duke’s son gets a seat 1n the House
of Commons There needs no more to make him the very
model of an Athenzan cobbler

Wisdom why 9 Let us find out, if we can, whence this notion of the

likely to be  \ant of wisdom m the members of a Democracy, and of the

wantng i1 the

members of a abundance of 1t 1n those of an Aristocracy, could have had

Democracy—  3ts rise. 'We shall then see with what degree of propriety
such a notion can be transferred to our Houses of Lords and
Commons.

In the members of a2 Democracy m particular, there 1s
likely to be a want of wisdom—Why? The greater part bemng
poor, are, when they begin to take upon them the manage-
ment of affairs, uneducated bemng uneducated, they are
illiterate  beng illiterate, they are ignorant Ignorant, there-
fore, and unwise, if that be what 15 meant by ignorant, they
begin. Depending for their daily bread on the profits of some

can be for so romantic an imagmation  As to piety, the peculiar endowment
of the mutre, the stock there 15 of that virtue, should, to judge by the kke
standard, be, at all times, pretty much upon a level at all imes, without ques=
ton, at a maximum This 1s what we can make the less doubt of, since, with
regard to ecclesiastical matters, 1n general, our Author, as in another place
he assures us, has had the happiness to find, that ‘every thing 1 asat should be b

b Vol 4,Ch IV, p 49
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petty traffic, or the labour of some manual occupation, they
are nailed to the work-board, or the counter. In the business
of Government, 1t 1s only by fits and starts that they have
leisure so much as to act they have no leisure to reflect
Ignorant therefore they continue—But mn what degree s this
the case with the members of our House of Commons?

10 On the other hand, the members of an Aristocracy, —and present
being few, are rich either they are members of the Ansto—;’; those of an
cracy, because they are rich, or they are nich, because they ™Y
are members of the Arnstocracy. Bemng rich, they are edu-
cated being educated, they are learned bemng leamed, they
arc knowing They are at letsure to refleat, as well as gt They
may therefore naturally be expected to become more know-
ng, that 1s more wise, as they persevere. In what degree
1s this the case with the members of the House of Lords
more than with those of the House of Commons® The
fact 15, as every body sces, that either the members of the
House of Commons are as much at leisure as those of the
House of Lords, or, if occupied, occupied in such a way as
tends to give them a more than ordinary isight nto some
particular department of Government In whom shall we
expect to find so much knowledge of Law as in a professed
Lawyer? of Trade, as 1n a Merchant?

11 But hold—Our Author, when he attributes to the Why, according
members of an Arnstocracy more wisdom than to those of a® %" Author
Democracy, has a reason of luis own Let us endeavour to
understand 1t, and then apply 1t, as we have applied the others.

In Arnstocratical bodies, we are to understand there 1s more
experience; at least 1t 15 intended by some body or other there
should be. which, 1t scems, answers the same purpose as if
there was ‘In Anstocracies,’ says our Author, ‘there 1s more
wisdom to be found, than 1n the other frames of Government,
bemng composed,” continues he, ‘or intended to be composed,
of the most experienced citizens ! On this ground then 1t 1s,
that we are to take for granted, that the members of the
House of Lords have more wisdom among them, than those
of the House of Commons It 1s thus article of experience that,
being a qualification possessed by the members of an Aristo-
cratical body, as such, 1 a supertor degree to that in which 1t

'p 50
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can be possessed by a democrancal body, 1s to afford us a
particular ground for attributing a greater share of wisdom
to the members of the upper %ouse, than to those of the
lower
Supenionty of 12 How 1s 1t that 2 member of an aristocracy, as such,
jxpetience, ss, of all things, to have attancd morc experience than the
ow far a proof
of supersonty of ember of a democracy, our Author has not told us, nor
wisdom what 1t 15 this experience 1s to consist of Is 1t expenience of
things preparatory to, but different from, the business of
governing? This should rather go by the name of knowledge
Is 1t experience of the business itself of governing? Let us see
For the member of the one body, as of the other, there must
be a time when he first enters, upon this busmess They both
enter upon 1t, suppose, on the same day Now then 1s 1t on
that same day that one 1s more experienced 1n 1t than the
other? or 1s 1t on that day ten years?
How far attn- 13 Those indeed who recollect what we observed but
f;‘:r“a’z; ',‘:1 "5~ now,! may answer without hesitation,—on that day ten years
general The reason was there given It 15 nerther more nor less, than
that want of leisure which the bulk of the numerous members
of a Democracy must necessarily labour under, more than
those of an Aristocracy But of this, what intimation 1s there
to be collected, from any thing that has been suggested by our
Author?
How far to our 14 So much with respect to Aristocracies in general It
ﬂ?‘;fm"&:;""” happens also by accident, that that particular branch of our
own government to which he has given the name of the
Anstocratical, —the House of Lords,—has actually greater
opporturuties of acquirmg the qualification of experience,
than that other branch, the House of Commons, to which
he has given the name of the democratical But to what 15
this owing? not to any thing i the characterstic natures of
those two bodies, not to the one’s being Arnstocratical, and
the other Democratical, but to a circumstance, entirely foreign
and accidental, which we shall see presently. But let us
observe hus reasoning The House of Lords, he says, 1s an
assembly that behoves to have more wisdom in 1t, than the
House of Commons This 15 the proposition Now for the
proof The first 1s an Anstocratical assembly, the second a

1V supra, par 9
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Democratical. An Aristocratical assembly has more experience
than a Democratical, and on that account more wisdom.
Therefore the House of Lords, as was to be proved, has more
wisdom than the House of Commons. Now, what the whole
of the argument rests upon, we may observe, 1s this fact,
that an Arwstocratical assembly, as such, has more experience
than a Democratical one, but this, with Arstocratical assem-
bhies 1n general, we see, 1s not, for any reason that our Author
has given us, the case At the same time with respect to our
House of Lords i particular, n companson with the House
of Commons, 1t does happen to be the case, owing to this
simple circumstance- the members of the House of Lords,
when once they begin to sit, sit on for hife those of the
House of Commons only from seven years to seven years,
or 1t may happen, less

15 In speaking, however, mn tlus place, of experience, I What s to be
would rather be understood to mean opportumty of acquring zf""""d‘"f by
experience, than cxpenence itself For actual experience pepeer
depends upon other concurrent causes

16 It 15, however, from superiority of experience alone, Opportumry of
that our Author derives supertonty of w1s§om He has, f}? if,'f:ﬁf“:g'af
indeed, the proverb in his favour. ‘Expertence,’ 1t has been wisdom
said of old, ‘1s the Mother of Wisdom ' be 1t so,—but then
Interest 1s the Father There 15 even an Interest that 1s the
Father of Experience. Among the members of the House of
Commons, though none so poor as to be illiterate, are many
whose fortunes, according to the common phrase, are yet to
make The fortunes of those of the House of Lords (I speak
mn general) are made already. The members of the House of
Commons may hope to be members of the House of Lords
The members of the House of Lords have no higher House of
Lords to nse to  Is 1t natural for those to be most acuve
who have the least, or those who have the most mnterest to be
so? Are the experienced those who are the least, or those
who are the most active® Does experience come to men when
asleep, or when awake? Is 1t the members of the House of
Lordfs) that are the most active, or of the House of Commons?
To speak plam, 15 1t i1 the House of Lords that there 15 most
business done, or 1 the House of Commons? Was 1t after
the fish was caught that the successor of St Peter used the
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net, or was 1t before?* In a word 1s there most wisdom ordmarly
where there 15 least, or where there 1s most to gamn by bemng
wise.?
Mediatory 17. A word or two more with respect to the characteristic
e m;_’h‘ qualifications, as our Author states them, of the higher
P e ,ﬂ;,e assembly of our legislature Expertence 1s, m virtue of therr
Lords bemg an amstocratical assembly, to afford them wisdom:
thus far we were arnived before. But he now pushes the
deduction a step farther —Wisdom 1s to afford them ‘circum-
spection and mediatory caution’, quahfications which 1t seems
as 1f we should see nothung of, were 1t not for them. Let us
now put a case. The business, indeed, that onignates i the
House of Lords 1s, as things stand, so httle, that our Author
seems to forget that there 1s any. However, some there 1
: A bill then origmnates with the Lords, and 1s sent down to
the Commons —As to ‘circumspection’ I say nothing  that,
let us hope, 15 not wanting to either House But whose
province 1s ‘mediatory caution,” now?
The Democra- 18. Thus much concerning these two branches of our
tial branch of legyslarure, so long as they continue what, according to our
our Legislature, ’
upon our Au. Author’s principles, they are at present- the House of Lords
thor's prinaples, the  Anstocratical branch. the House of Commons the
ek d'f‘:;';f“'iﬁ; Democratical. A httle while and we shall see them so, but
Anstoratical. agamn. a lietle whale, perhaps, and we shall not see them so.
By what charactenstic (foes our Author distnguish an
Anstocratical legislative body from a Democratical one? By
that of number. by the number of the persons that compose
them. by that, and that alone for no other has he given

1 Every body has heard the story of him who, from a fisherman, was made
Archbishop, and then Pope  'While Archbishop, 1t was lus custom every day,
after dinner, to have a fishing net spread upon his table, by way of a memento,
as he used to say, of the meanness of his onginal This farcical ostentation of
humility was what, 1n those days, contributed not a lttle to the mcrease of
hus reputation Soon after lus exaltation to St Peter’s chawr, one of hus
mtmates was taking notice to lum, one day when dinner was over, of the
table’s not bemng decked as usual ‘Peace,’ answered the Holy Father, ‘when
the fish 1s caught, there 18 no occasion for the net*

% In_the House of Commons uself, 1s 1t by the opulent and mdependent
Country gentlemen that the chuef business of the House 15 transacted, or by
aspiring, and perhaps needy Courtiers? The man who would persevere 1n the
toul of Government, without any other reward than the favour of the people,
1s certamnly the man for the geople to make choice of But such men are at
best but rare Were 1t not for those chuldren of Corruption we have been
speaking of, the business of the state, I doubt, would stagnate
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Now, therefore, to judge by that, the House of Lords, at
present, ndeed, 1s the Anstocratical branch: the House of
Commons 1 comparison at least with the other, the Demo-
cratical. Thus far 15 well. But should the list of nobility swell
at the rate we have sometimes seen 1t, there 1s an assignable
period, and that, pcrha{ps, at no very enormous distance, at
wihich the assembly of the Lords will be more numerous
than that of the Commons. Which will then be the Ansto-
cratical branch of our Legislature? Upon our Author’s
principles, the House of Commons  Which the Democratical?
The House of Lords

19 The final cause we are to observe, and finishing explost, Alt-perfection
the ‘portus et sabbatum,’ as Lord Bacon might perhaps have & the Briush
called 1t,! of this sublime and edifying dissertation, 1s this m:mo‘:”},
demonstration, he has been giving us, of the perfection of the demonstratgd.
British Form of Government  This demonstration (for by no
less a nide ought 1t to be called) 1s founded, we may have
observed, altogether upon the properties of numbers
properties, newly discovered indeed, ans of an extraordmary
complexion, moral properties; but properties, however, so 1t
seems, of numbers 2 "Tis m the nature then of numbers we
shall find these characteristic properties of the three Forms of
Government, 1f anywhere. Now the properties of numbers
are umversally allowed to be the proper subject of that
mode of demonstration which 1s caflcd mathematical. The
proof our Author has given has therefore already 1n 1t the
essence of such a demonstraion To be complete at all
points, 1t wants nothing but the form Ths deficiency 1s no
other than what an under-rate workman might easily supply.
A mere technical operation does the business That humble
task 1t shall be my endeavour to perform The substantial
honour I ascribe wholly to our Author, to whom only 1t 1s

most due.
! It 15 what he says of Theology with respect to the Sciences.—V Augm

Saent L VII ¢ Ul p 97
? V supra, ch II pars 24, 32, pp 63, 66
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The demonstra-2(), PROPOSITION. THEOREM
tion drawn up in
form The British Government 1s all-perfect
DEMONSTRATION
By defiution, 1 The Brish Government=Monarchy +
Anstocracy+-Democracy

Agam, by defin-
tion,

Monarchy=the Government of 1

Also, 3| Democracy=the Government of all

Also, 4| Aristocracy=the Government of some
number between 1 and all

Put 5| All=1,000,000

Put also 6] The number of governors i an Aristo-

cracy=1,000

Now then, by as-| 7| 1 has+strength—wisdom—honesty
sumption,
Also, 8) 1,000 has+widom—strength—
honesty
Also, 9/ 1,000,000 has-+honesty—strength—

Rejecting—wis-
dom—honesty*
mn (7]

50 rejecang—
strength—wis~
dom 1 [8]

Also rejectng —
strength—wis-
dom 1n [9]

Putting together
the expressions
(10}, [11], and
[lz]’

But by the defim-
tions (1], [2],
(3], (4], and the
suppositions [5]

10

11

I2

wisdom

1 has-+strength
1,000 has-+wisdom
1,000,000 has-+honesty

1+41,000+1,000,000 has strength-+
wisdom+ honesty

The British Government=1+1,000+
1,000,000

1 Which 1s done without any sort of ceremony, the quantities marked 1n
the step wath the negative sign, being as so many fluents, which are at a maxi-
mum, or a mintmum, Just as happens to be most convenient
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Therefore, by(13]  The Briish Government has-fstrength

+wisdom +honesty.
Changing the ex-  The Briush Government 1s all-power-~
presston ful 4-all-wise +all-honest

But by defiition 17 All-powerful+all-wise+-all-honest=
all-perfect
Therefore, by [16] 18 The British Government 15 all-perfect,
and [17] QED

ScHoLruM  After the same manner 1t may be proved

to be all-weak, all-foolish, and all-knavish

21 Thus much for the British Constitution, and for the Conclusion of
grounds of that pre-emmence which 1t boasts, 1 trust, thdeed, ¢ Chapter
not without rcason, above all others that are known Such
15 the 1dea our Author gives us of those grounds —'You are
not satisfied with 1t then,” says some one —Not perfectly -~
‘What 1s then your own?—In truth this 1s more than I have
yet quite settled I may have settled 1t with myself, and not
think 1t worth the giving  but 1f ever I do think 1t worth the
giving, 1t will hardly be in the form of a comment on a digres~
ston stuffed into the belly of a defimtion At any rate 1t 1s not
likely to be much wished for, by those, who have read what
has been given us on this subject by an ingemous foreigner-
since 1t 1s to a foreigner we were destined to owe the best
1dea that has yet been given of a subject so much our own
Our Author has copied but Mr pe Lorme has thought

The topic which ott Author has thus brought upon the
carpet (let any one judge with what necessity) 15 1n respect to
some parts of 1t that we have scen, rather of an mwidious
nature Smce, however, 1t has been brought upon the carpet,
I have treated 1t with that plamness with which an Enghshman
of all others 15 bound to treat it, because an Englishman may
thus treat 1t and be safe I have said what the subject seemed
to demand, without any fear indeed, but without any wish, to
give offence resolving not to permit myself to consider how
this or that man mght chance to take it I have spoken with-
out sycophantical respects indeed, yet I hope not without
decency certainly without any party spleen I chose rather
to leave 1t to our Author to compliment men m the lump:
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and to stand aghast with admuration at the virtues of men
unknown.! Our Author will do as shall seem meet to him.
For my part, if ever I stand forth and sing the song of eulogy
to great men, 1t shall be not because they occupy their station,
but because they deserve 1t

1 V supra, par 7



CHAPTER IV
RIGHT OF THE SUPREME POWER TO MAKE LAWS

1 WE now come to the third topic touched upon n the Subect of the
digression; namely, the right, as our Author phrases 1t, w}ﬁchP‘::-g:‘;P:s"'
the Supreme Power has of makmg laws. And this topxc‘,’,’,‘md by our
occupies one pretty long paragraph  The title here given to it Aushor
1s the same which in the next succeeding paragraph he has
found for it himself This 1s fortunate' for, to have been
obliged to find a title for 1t myself, 1s what would have been
to the last degree distressing  To entitle a discourse, 1s to repre-
sent the dnft of 1t But, to represent the dnft of thus, 15 a task
which, so long at least as I confine my consideration to the
paragraph 1tsei;f, bids defiance to my utmost efforts.

2 Tis to another passage or two, a passage or two that we Drift of 1,
have already scen starting up 1n distant parts of this digression, “¥ectred
that I am mndebted for such conjectures as I have been able to
make up.

These conjectures, however, 1 could not have ventured

so far to rely on, as on the strength of them to have furnished
the paragraph with 2 title of my own framing The danger
of musrepresentation was too great, a kind of danger which a
man cannot but lie immunently exposed to, who ventures to
put a precise meanung upon a discourse which 1n itself has
none. That I may just mention, however, 1n this place, the
result of them, what he 1s really atming at, I take 1t, 15, to
inculcate a persuasion that 1n every state there must subsist,
i some hands or other, a power that 1s absolute. I mention
1t thus prematurely, that the reader may have some clue to
gude hum 1n hus progress through the paragraph, which 1t 1s
now time I should recite

3 ‘Having,’ says our Author, ‘thus cursonly considered The paragraph
the three usual species of government, and our own smgular "
constrtution, selected and compounded from them all, I
procced to obscrve, that, as the power of making laws
constitutes the supreme authonty, so wherever the supreme
authority m any state resides, 1t 1s the nght of that authonity

m
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to make laws, that 15, mm the words of our defimtion, to
prescribe the rule of cival action. And this may be discovered
from the very end and mstitution of civil states For a state
15 a collective body, composed of a multitude of individuals
united for their safety and convemence, and mtending to act
together as one man If 1t therefore 1s to act as one man, 1t
ought to act by one umform will But 1n as much as pohtical
communities are made up of many natural persons, each of
whom has his particular will and mclination, these several
wills cannot by any natural umon be jomed together, or tem-
pered and disposed mto a lasting harmony, so as to constitute
and produce that one umform will of the whole. It can
therefore be no otherwise produced than by a political union,
by the consent of all persons to submut their own private
wills to the will of one man, or of one, or more asscmblies of
men, to whom the supreme authornty 1s entrusted and this
will of that one man, or assemblage of men 15, in different
states, according to their different constitutions, understood
to be law”’

The sense of 1t 4 The other passages which sug%estcd to me the construc-

iself -

The leading
argument i 1t

nugatory

tion I have ventured to put upon thus, shall be mentioned by
and by Furst, let us try what 1s to be made of 1t by atself.

5 The obscunty in which the first sentence of this para-
graph 15 enveloped, 1s such, that I know not how to go about
bringing 1t to light, without borrowmg a word or two of
logicians. Layimng aside the preamble, the body of 1t, viz ‘as
the power of making laws constitutes the supreme authority,
so wherever the supreme authonty in any state resides, 1t 1s
the nght of that authority to make laws,” may be considered
as constituting that sort of syllogism which logicians call an
enthymeme. An enthymeme consists of two propositions, a
consequent and an antecedent “The power of making laws,” says
our Author, ‘constitutes the supreme authority.” This 1s hus
antecedent From hence it 1s he concludes, that ‘wherever the
supreme authority 1n any state resides, 1t 15 the right of that
authority to make laws’ Thus then 1s his consequent

Now 5o 1t 15, that ths antecedent, and thus consequent, for any
difference at least that I can possibly percerve m them, would
turn out, were they but correctly worded, to mean precisely
the same thing for, after’saying that ‘the power of making
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laws constitutes the supreme authomity,” to tell us that, for
that reason, ‘the supreme authonty’ 15 (or has) the power (or
the nght) of making laws, 1s giving us, I take 1t, much the
same sort of information, as 1t would be to us to be told that
a thing 1s so, becanse 1t 15 50 a sort of a truth which there seems
to be no very great occasion to send us upon ‘discovering, m
the end and institution of civil states * That by the ‘sovereign
power,” he meant ‘the power of making laws;’ ths, or some-
thing like 1t, 15 no more indeed than what he had told us over
and over, and over agam, with singular energy and anxiety,
in his 46th page, 1n his 49th, and m, I know not how many,
pages besides always taking care, for precision’s sake, to give
a %tt]e varicty to the expression the words ‘power’ and
‘authonity’, sometimes, seemungly put for the same 1dea;
sometimes seemingly opposed to each other* both of them
sometimes denoting the fictitious being, the abstract quality,
sometimes the real bemg or beings, the person or persons
supposed to possess that qualxty —Let us disentangle the sense
from these ambiguities, let us learn to speak distinctly of the
persons, and of the guality we attribute to them, and then let us
make another effort to find a meanmg for this perplexing
passage
6 By the ‘supreme authonty’ then, (we may suppose our The antecedent

Author to say) ‘I mean the same thing as when I say the power 527 anew
of making laws’ This 1s the proposiion we took notice of
above, under the name of the antecedent  This antecedent then,
we may observe, 1s a definition  a defimition, to wit, of the
phrase ‘supreme authonty’ Now to define a phrase 1, to
translate 1t mto another phrase, supposed to be better under-
stood, and expressive of the same 1deas The supposition here
then 1s, that the reader was already, of lumself, tolerably well
acquamnted with the import of the phrase ‘power of making
laws " that he was not at all, or was however less acquainted
with the import of the phrase ‘supreme authority ° Upon this
supposition then, 1t 15, that in order to hus bemg made clearly
to understand the latter, he 1s informed of 1ts %cmg synony-
mous to the former Let us now introduce the mention of the
person let us add the Word ‘person’ to the defimuon, it will be
the same definition stll i substance, only 2 ittle more fully
and precsely worded For a person to possess the supreme
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authority, 1s for a person to possess the power of making laws.
Thus then 15 what 1 substance has been already laid down in
the antecedent

The consequent 7, Now let us consider the consequent; which, when detached

new staed  from the context, may be spoken of as making a sentence of
wself “Wherever,” says he, ‘the supreme authority m any
state resides, 1t 1s the right of that autflonty to make Laws '—
By ‘wherever’ 1 take it for granted, he means, ‘in whatever
persons ’ by ‘authonity,” mn the former part of the sentence,—
power, by the same word, ‘authority,’ m the latter part of the
sentence,—persons  Corrected therefore, the sentence will
stand thus In whatever persons 1 any state the supreme power
resides, 1t 1s the night of those persons to make Laws

Thatstssidens- 8 The only word now remaming undisposed of, 1s the

“:’ ;’f":i' the an-word ‘nght’ And what to think of this, mndeed I know

i not whether our Author had a meaning i 1t, or whether he

had none It 1s mserted, we may observe, in the latter part
only of the sentence 1t appears not in the former Concerning
this omission, two conjectures here present themselves 1t
may have happened by accident, or 1t may have been made by
design If by acadent, then the case 15, that the 1dea annexed
to the word ‘right’ 1s no other than what was meant to be
included in the former part of the sentence, mn which 1t 15 not
expressed, as well as in the latter, m which it is In this case 1t
may, without any change 1n the sigmification, be expressed m
both Let 1t then be expressed, and the sentence, take 1t
altogether, will stand thus In whatever persons the nght of
EXErCISIng supreme power i any state resides, it is the nght of
those persons to make Laws If this conjecture be the true one,
and T am apt to think 1t 15, we see once more, and, I trust,
beyond all doubt, that the consequent mn this enthymeme 1s but
a repetition of the antecedent We may judge then, whether 1t
1s from any such consideration as that of ‘the end and nstitu-
tion of awil states,’ or any other consideration that we are
likely to gain any further conviction of the truth of this
conclusion, than 1t presents us of itself. We may also form
some judgment beforehand, what use or meaning there 1s
likely to be 1n the assemblage of words that 1s to E)How.

—orelsenothing 9. What 15 possible, notwithstanding, however improbable,

fothe purpose s that the omussion we have been speaking of was designed
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In this case, what we are to understand 1s, that the word
‘nght’ was meant to introduce a new 1dea mto this latter part
ofg the sentence, over and above any that was meant to be
suggested by the former ‘Right’ then, according to thus con-
struction, mn the one place, 1s to be considered as put n
contradistinction to fact m the other The sensc 15 then, that
whatever persons do actually exercise supreme power, (or what,
according to the antecedent of the enthymeme, 1s the same thing,
the power of making laws) those persons have the right to exercise
it. But, i this case, nerther does what 1s given as a consequence
1n any respect follow from the antecedent, nor can any thing be
made of 1t, but what 1s altogether foreign to the rest of the
discourse  So much ndeed, that 1t seems more consonant to
probability, as well as more favourable to our Author, to
conclude that he had no meaning at all, than that he had
this

10 Let us now try what we can make of the remainder of Te rest of the
the paragraph  Bewng ushered m by the word ‘for,” 1t seems to paragraph new
lay claim to the appellation of an argument This argument, oeg dﬂﬁpg— "
setting out, as we have seen, without an object, seems however
to have found something like one at last, as 1f 1t had picked
it up by the way This object, 1f I mustake 1t not, 1s to per-
suacfc men, that the supreme power, (that 1s the person or
persons 1n usc to exercise the supreme power 1n a state) ought,
n all pomnts without exception, to be obeyed What men
ntend, he says, to do when they are 1n a state, 15 to act, as 1f
they werc but ‘one man’ But one man has but one will
belonging to hum  What they intend therefore, or what they
ought to mtend, (a shght difference which our Author seems
not to be well aware of) 15, to act as if they had but one will.
To act as 1f they had but one will, the way 1s, for them to ‘jomn’
all their wills ‘together* To do this, the most obvious way
would be to jomn them ‘naturally’ but, as wills will not splice
and dovetail like deal boards, the only feasible way 1s to jon
them ‘politically.” Now the only way for men to join their
wills together poliically, 1s for them all to consent to submit
therr wills to the will of one This one wall, to which all
others are to be subnlitted, 1s the will of those persons who
are m use to exercise the supreme power, whose walls agamn,
when there happens to be many o? them, have, by a process
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of which our Author has said nothing, been reduced (as we
must suppose) nto one already  So far our Author’s argument.
The above 15 the substance of 1t farly given, not altogether
with so much ornament, indeed, as he has given 1t, but, I
trust, with somewhat more precision The whole concludes,
we may observe, with our Author's favourte identical
proposition, or something like 1t, now for the twentieth time
repeated

Weakness of t 11 Taking 1t altogether, 1t 15, without question, a very

as a persuasive
to obedience

A prior para-
graph supposed

to be relatve to

ingenious argument nor can any thing i the world answer
the purpose better, except just m the case where 1t happens
to be wanted Not but that a vetcran antagonist, trained up
in the regular and accustomed disapline of legal fencing,
such an one, indeed, mught contrive perhaps, with due manage-
ment, to give our Author the honour of the field But should
some undisciphined blunderer, like the Commussary’s land-
lady, thrust i quart, when he should have thrust n serce, 1
doubt much whether he mught not get within our Author’s
guard —1 ‘mtend?—1 consent”—I ‘submut’ mysclf>—Who
are you, I wonder, that should know what I do better than I
do myself? As to “submutting my will” to the wills of the
people who made this law you are speaking of,—what I
know 1s, that I never “intended” any such thing Iabominate
them, I tell you, and all they ever did, and have always said
so and as to my ‘consent,” so far have I been from giving 1t
to their law, that from the first«to the last, I have protested
agamst it with all my might.” So much for our refractory
disputant —What I should say to hum I know but what our
Author could find to answer to him, 1s more than I can
1magine !

12 Let us now return and pick up those other passages
which we supposed to have a respect to the same design that

the obyect of thus Seems to be 1n view 1n this  Farst comes the short mtroductory

1 One thing 1n the paragraph we are considering 1s observable, 1t 1s the
concluding sentence, in which he brings together the 1deas of law and unil
Here then, in the tail of a digression, he comes nearer in fact, though without
being aware of it, to the giving a just and precise 1dea of a law, than mn any
part of the defimtion stself from whence he 1s digressing  If, instead of saying
that a law 15 a will, he had called it the expresston of a will, and that sort of ex~
pression of 2 will which goes by the name of a command, his defimtion would,
80 far as this goes, have been clear as well as night  As 1t 15, 1t 38 netther the one
nor the other  But of thus more, if at all, in another place The defimtion of law
13 a matter of too much mcety and importance to be dispatched 1n a note.
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paragraph that ushers m the whole digression. a paragraph
whch, }l:;owevcr short, and however imperfect with respect
to the purpose of giving a general view of the contenty of
those which follow 1t, was, in despite of method, to expatiate
upon thus subject  Upon this subject, indeed, he does expatiate
with a force of argument and energy of expression which
nothing can withstand ‘Thus, it begins, “will necessarily lead
us 1nto a short enquiry concerming the nature of society
and crvil government "'—This 15 all the intimation 1t gives of
the contents of those paragraphs we have exammed. Upon
this before us 1t touches m energetic terms, but more energetic
than precise —And the natural’ (1t continues) ‘and inherent
right that belongs to the sovereignty of a state,” (natural nght,
observe, that belongs to the soveraignty of a political society)
‘wherever that sovereignty be lodged, of making and
enforcing laws’

13 This 1s not all The most emphatical passage 15 yet Another
behind Itis a passage in that short paragraph® which we found
to contain such a variety of matter. He 1s there speaking of
the several forms of government now mn bemg ‘However
they began,’” says he, ‘or by what right soever they subsist,
there 15 and must be 1 all of them a supreme, 1rresistible, absolute,
uncontrolled authonity, i which the jura summi imperu, or the
rights of sovereignty, reside’

14 The vechemence, the Sewdrys, of this passage 15 re- Aguation he
markable He ransacks the language he piles up, one upon berrars
another, four of the most tremendous epithets he can find,
he heaps Ossa upon Pelion and, as if the English tongue did
not furnish expressions strong or imposing enough, he tops
the whole with a piece of formidable Latinity. From all thus
agitation, 1t 1s plamn, I think, there 1s a something which he has
very much at heart, which he wishes, but fears, perhaps, to
bring out undisguised; which m several places, notwithstand-
g, bursts out mvoluntarily, as 1t were, before he 15 well
ready for 1t; and whuch, a certain discretion, getting at last
the upper hand of propensity, forces, as we have seen, to
dribble away 1n a stting of obscure sophisms Thus oddly
enougll 1t happens, that that passage of them all, which, if I

14 Conmun, p 47 * 1 Comm, p 48, supra, ch 1, par 11.
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mustake not, 1s the only one that was meant to be dedicated
expressly to the subject, 1s the least expheit on 1t
Cause of t 15 A courage much stauncher than our Author’s mught
have wavered here A task of no less mtricacy was here to be
* travelled through, than that of adjusting the claims of those
two jealous antagonists, Liberty and Government. A more
invidious ground s scarcely to be found any where wathin
the field og politics Enermies encompass the traveller on every
i ssde. He can scarce str but he must expect to be assaulted
with the war-whoop of pohtical heresy from one quarter
or another Difficult enough 1s the situation of him, who, m
these defiles, feels himself impelled one way by fear, and
another by affection
Resource he 16. To return to the paragraph which it was the more
-,ﬁ';d‘ w obscar- ymmediate busmess of this chapter to examme —Were the
path of obscunity less farmbhiar to our Author, one should be
tempted to mmagme he had struck mto 1t on the particular
occaston before us, in the view of extricating himself from
this diletnma A discourse thus prudently indeterminate
mught express enough to keep fair with the rulers of the earth,
without setting 1tself in direct array against the prejudices of
the people Viewed by different persons, 1t might present
different aspects to men m power 1t might recommend itself,
.and that from the first, under the character of a practical
 lesson of obedience for the use of the people, while among
the people themselves 1t might pass muster, for a time at least,
m quality of a strng of abstract scienufic propositions of
junisprudence It 1s not till some occasion for making applica-
tion of 1t should occur, that 1ts true use and efficacy would
be brought to ight The people, no matter on what occasion,
begin to murmur, and concert measures of resistance Now
then 15 the time for the latent virtues of this passage to be
called forth. The book 1s to be opened to them, and 1n this
passage they are to be shewn, what of themsclves, perhaps,
they would never have observed, a set of arguments curiously
strung together and wrapped up, m proof of the umversal
expedience, or rather necessity, of submission a necessity
which 15 to anse, not out of the refledtion that the probable

! Another passage or two there 1s which mught seem to glance she same
way but these T pass over as less matenal, after those which we have seen
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mischiefs of resistance are greater than the probable mischiefs of
obedience, not out of any such debatable consideration, but
out of a something that 1s to be much more cogent and
effectual- to wit, a certain metaphysico-legal impotence, which
15 to beget 1n them the sentiment, and answer all the purposes
of a natural one Armed, and full of indignation, our mal-
contents are making their way to the royal palace In vam.
A certan estoppel being made to bolt out upon them, i the
manner we have seen, by the force of our Author’s legal
engmeerng, their arms are to fall, as 1t were by enchantment,
from their hands To disagree, to clamour, to oppose, to
take back, 1 short, theirr wills again, 1s now, they are told,
too late 1t 15 what cannot be done their walls have been put
1 hotchpot along with the rest they have ‘umted’,—they have
‘consented,’—they have ‘submitted ’—Our Author having
thus put his hook nto their nose, they are to go back as they
came, and all 1s peace  An ingentous contrivance this enough
but popular passion 1s not to be fooled, I doubt, so easily
Now and then, 1t 1s true, one error may be driven out, for a
ume, by an opposite error one piece of nonsense by another
piece of nonsense. but for barring the door effectually and for
ever agamst all error and all nonsense, there 1s nothing hike
the simple truth

17 After all these pamns taken to inculcate unreserved Inconsistency of
submussion, would any one have expected to see our Author i‘c‘qepl"ff;,’”af’“"'
himself among the most cager to excite men to disobedience? former
and that, perhaps, upon the most frivolous pretences? mn short,
upon any pretence whatsoever? Such, however, upon look-
mng back a little, we shall ind hum I say, among the most
eager, for other men, at least the most enlightened advocates
for liberty, are content with leaving 1t to subjects to restst,
for their own sakes, on the footing of permission this will not
content our Author, but he must be forcing 1t upon them as
a pomt of duty

18 'Tis in a passage antecedent to the digression we are The former pas-
examming, but in the same section, that, speaking of the ¢ reated
Erctcndcd law of Nature, and of the law of revelation, ‘no

uman laws,” he says, “should be suffered to contradict these.
The expression 15 remarkable It 1s not that no human laws
' 1 Comm,p 42
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should contradict them: but that no human laws should be
SUFFERED to contradict them He then proceeds to give us an
example. This example, one might think, would be such as
should have the effect of softening the dangerous tendency of
the rule —on the contrary, 1t 1s such as cannot but enhance
1t,! and, 1n the application of 1t to the rule, the substance of
the latter 1s agam repeated m still more explicit and energetic
terms ‘Nay, says he, speaking of the act he mstances, ‘if
any human law should allow or enjomn us to commt 1t, we
are BOUND TO TRANSGRESS that human law, or clse we must
offend both the natural and the divine’

Dangerous ten- 19 The propriety of this dangerous maxim, so far as the

dency of st

Divine Law is concerned, 1s what I must refer to a future
occasion for more particular consideration 2 As to the Law
of Nature, 1f (as I trust 1t will appear) 1t be nothing but a
phrase,? if there be no other medium for proving any act to
be an offence aganst 1t, than the mischievous tendency of
such act, if there be no cther medium for proving a law of the
state to be contrary to 1t, than the mexpediency of such law,
unless the bare unfounded disapprobanon of any one who
thinks of 1t be called a proof, 1f a test for distngwshing such
laws as would be contrary to the Law of Nature from such as,
without beng contrary to 1t, are simply mexpedient, be that
which neither our Author, nor any man clse, so much as
pretended ever to give, if, i a word, there be scarce any law

1 It 1s that of murder In the word here chosen there lurks a fallacy which
makes the proposition the more dangerous as 1t 1s the more plausible It s too
unportant to be altogether past over, at the same tume that a shight hunt of it,
this place, 15 all that can be given  Murder 1s killing under certain arcumstances
—Is the human law then to be allowed to define, in dernier ressort, what shall be
those circumstances, or 1s 1t not? If yes, the case of a ‘human law allowing or
enjoining us to comumut 1t,’ 15 a case that 15 not so much as supposable 1if no,
adieu to all human laws to the fire with our Statutes at large, our Reports, our
Institutes, and all that we have hitherto been used to call our law books,
our law books, the only law books we can be safe i trusting to, are Puffendorf
and the Bible

3 Accorthing to our Author, indecd, 1t should be to no purpose to make any
separate mention of the two laws, since the Divine Law, he tells us, 15 but ‘a
part of' that of Nature 2 Of consequence, with respect to that part, at least,
which 1s common to both, to be contrary to the one, 1, of course, to be con-
trary to the other .

$ Ths 1s what therc would be occasion to shew more at large in exanuning
some former parts of this section.

4 1 Comm, p 42
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whatever but what those who have not liked 1t have found,
on some account or another, to be repugnant to some text of
scripture, 1 see no remedy but that the natural tendency of
such doctrme 15 to impel a man, by the force of consaence,
to rise up in arms against any law whatever that he happens
not to llie What sort of government 1t 15 that can consist
with such a disposition, I must leave to our Author to mform
us, -
/20 It 15 the prncple of utility, accurately apprchended 13 principle of
arid Steaduly applied, that affords the only clue to gurde a man YT the
through these straits It 1s for that, if any, and for that alone sy,gd!gimnm
to furnush a decision which naither party shall dare n theory
to disavow It 1s something to reconcile men even in theory
They are at lcast, something nearer to an effectual union, than
when at variance as well 1n respect of theory as of practice
21 In speaking of the supposed contract between KingJyncture for
and people,! I have alrcady had occasion to give the descrip- "¥/ame
uon, and, as 1t appears to me, the only gencral descniption that
can be given, of that juncture at which, and not before,
resistance to government becomes commendable, or, in other
words, reconclable to just notions, whether of legal or not,
at least of moral, and, if there be any difference, religious duty 2
What was therc said was spoken, at the time, wxi reference
to that particular branch of government which was then m
uestion, the branch that i this country 1s admunistered by
31(: King But if 1t was just, as applied to that branch of
government, and i this country, 1t could only be for the same
reason that 1t 15 so when applied to the whole of government,
and that m any country whatsoever It 15 then, we may say,
and not all then, allowable to, if not incumbent on, every
man, as well on the score of duty as of mterest, to enter mnto
measures of resistance, when, according to the best caleula-
tion he 1s able to make, the probable mischiefs of resistance
(speaking with respect to the commumty 1 gencral) appear
less to hum than the probable mischiefs of submission Thus then
15 to him, that 1s to cach man mn particular, the juncture for
resistance
22. A natural quéstion here 15—by what sign shall this Net character-
juncture be known? By what comumon signal alike conspicuous 74kl &7 any

common sign
1Chl % Sec Ch V par 7, note |
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and perceptible to all> A question which 1s readily enough
started, but to which, I hope, 1t will be almost as readily
percerved that 1t 1s impossible to find an answer. Common
sign for such a purpose, 1, for my part, know of none he
must be more than a prophet, I , that can shew us one.
For that which shall serve a particular person, I have already
given one—his own mternal persuaston of a balance of unlity
on the side of resistance.

23. Unless such a sign then, which I think impossible, can
he shewn,he field, 1f one may say so, of the supreme governor’s

upon any - authonity, though not ifimte, must unavoidably, I think,

tation to the
Supreme Power

rd

Principal cir-
cumstances on
which 1t does
depend

unless where himited by express convention,! be allowed to be
mdf{lmte Nor can I see any narrower, or other bounds to 1t,
under this constitution, or under any other yet freer constitu-
tion, 1f there be one, than under the most despotic_)Before the
Juncture I have been describing were arnived, resistance, even
in a country like this, would come too soon were the juncture
arrived already, the time for resistance would be come already,
under such a government even as any one should call despotic
24 In regard to a government that 1s free, and one that 1s
despotic, wheremn 1s 1t then that the difference consists? Is 1t
that those persons mn whose hands that power 1s lodged which
1s acknowledged to be supreme, have less power 1n the one
than in the or%'xcr, when it 1s from custom that they denve 1t?
By no means It 1s not that the power of one any more than
oz the other has any certain bounds to it. The disunction
turns upon circumstances of a very different complexion —
on the manner n which that whole mass of power, which,
taken together, 1s supreme, 15, m a free state, distributed among
the several ranks OF persons that are sharers i 1t —on the
source from whence their titles to 1t are successively derived —
on the frequent and easy changes of condiion between
goverors and governed, whereby the interests of the one class
are more or less indistingmshably blended with those of the
other —on the responsibility of the governors, or the right
which a subject has of having the reasons publicly assigned
1 Thus respects the case where one state, has, upon ferms, submatted 1self to
the government of another or where tht;%ovcm‘ing bodies of a number of

states agree to take directions in certamn specified cases, from some body or other

that :F dxsr:;nct from all of them consistng of members, for wnstance, apponted
ot ~ "
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and canvassed of every act of power that 1s exerted over hum:
—on the liberty of the press; or the secunty with which every
man, be he ot)l the one class or the other, may make known
his complaints and remonstrances to the whole community ‘—
on the liberty of public association, or the secunty with which
malcontents may communicate their sentiments, concert
their plans, and practise every mode of opposttion short of
actual revolt, before the executive power can be legally
justfied in disturbing them
25. True then, 1t may be, that, owing to this last circum- Freedom m a
stance 1n particular, 1n a state thus circumstanced, the roa.df;"w"};’;'}';’;"_
to a revolution, if a revolution be necessary, 1s to appearance able 1o resis-
shorter, certainly more smooth and easy More likelihood, ance
certainly there 15 of 1ts being such 2 revolution as shall be the
work of a number, and in which, therefore, the interests of
a number are likely to be consulted. Grant then, that by
reason of these facihitating circumstances, the juncture itself
may arrive sooner, and upon less provocation, under what 1s
called a free government, than under what 1s called an absolute
one grant this;—yet till 1t be arnved, resistance 1s as much too
soon under one of them as under the other
26. Let us avow then, 1n short, steadily but calmly, what The supreme
our Author hazards with anxiety and agitation, that thefove ™! el
authority of the supreme body cannot, unless where limited by
express convention, be said to have any assignable, any certam
bounds —That to say there 15 any act they cannot do,—to
speak of any thing of their’s as being tllegal,—~as being vord,—
to speak of their exceeding their authority (whatever be the
phrase)—their power, their nght, —s, however common, an
abuse of language
27. The legislature canrmot do 1t? The legislature cannot Arguments that
make a law to this effect? Why cannot? What 15 there that”s’;"f:s‘:“;: be
should hinder them? Why not this, as well as so many other sory.
laws murmured at, perhaps, as inexpedient, yet submtted to
without any question of the right?> With men of the same
partra, with men whose affections are already hfted aganst
the law 1 queston, any thing will go down. any rubbish
1s good that will add+fuel to the flame. But with regard to
an impartial bystander, 1t 1s plam that 1t 1s not denying the
night of the legslature, their authority, their power, or whatever
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be the word—it 1s not denying that they can do what 15 m
question—it 15 not that, I say, or any discourse verging that
way that can tend to give him the smallest satsfaction.

—and mapplc-  28. Grant even the proposition m gencral —What are we

lars

able 4o partio- (he nearer? Grant that there are certam bounds to the authority

of the legislature —Of what use 1s 1t to say so, when these
bounds are what no body has ever attempted to mark out to
any useful purpose, that 15, i any sucﬁ manner whereby
1t might be known beforehand what description a law must
be of to fall within, and what to fall beyond them? Grant that
there are things which the legislature cannot do,—grant that
there are laws which exceed the power of the legislature to
establish  What rule does this sort of discourse furmush us for
determming whether any one that 1s 1n question 1s, or 15 not
of the number® As far as I can discover, none FEither the
discourse goes on 1 the confusion 1t began, exther all rests 1n
vague assertions, and no mtelligible argument at all 1s offered,
or if any, such arguments as arc drawn from the prmciple of
utshty arguments whuch, mn whatever vanety of words
expressed, come at last to neither more nor less than this that
the tendency of the law 1s, to a greater or a less degree, perny-
cous_ If this then be the result of the argument, why not
come home to 1t at once? Why turn aside mto a wilderness of
sophistry, when the path of plan reason 1s straight before
us?

What they lead  29. What practical inferences those who mamtam this
to 15 either an language mean should be deduced from 1t, 1s not altogether

appeal to the

body of the
people—

clear; nor, perhaps, does every one mean the same Some
who speak of a law as being void (for to this expression, not
“#o travel through the whole lst, I shall confine myself)
would persuade us to look upon the authors of 1t as having

thereby forfeited, as the phrase 1, their whole power. as well

that of giving force to the particular law in question, as to

any other. These are they who, had they arrived at the same
ractical conclusion through the principle of utihty, would
ve spoken of the law as being to stich a degree pernicious,

as that, were the bulk of the commumity to see it m 1ts true

“Nght, the probable mischief of resisting it would be less than the

= J £

probable mischief of submitting to 1t These pomt, mn the first

instance, at hostile opposition
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30. Those who say nothing about forferture are commonly —or o the juds-

less violent 1n their vicws. These are they who, were they to 99! power
round themselves on the principle of utility, and, to use our

guage, would have spoken of the law as being mischievous
indeed, but without speaking of it as being mischievous
to the degree that has been just mentioned The mode of
oppositton which they pomnt to 1s one which passes under the
appellation of a legal one

31. Admut then the lawdto be void ‘;n their sense, and mark Whltil !md:”ﬂ;
the consequences. The 1dea annexed to the epithet void 158 ¥ 4 fonfie
obtained from those mstances m which we sgc 1t applied ;’,',',f the legrsla-
to a private mstrument The consequence of a private
instrument’s being void 1s, that all persons concerned are to
act as if no such mstrument had existed. The consequence,
accordingly, of a law’s bemng void must be, that pco;ﬂc shall
act as 1f there were no such law about the matter and there-
fore that if any person 1n virtue of the mandate of the law
should do anything in coercion of another person, which
without such law he would be pumishable for doing, he would
stll be pumishable, to wit, by appomtment of the judicial
power Let the law for imstance, Ee a law 1mposing a tax
a man who should go about to levy the tax by force would be
punishable as a trespasser should he chance to be killed 1n the
attempt, the person kiling him would not be punishable as
for murder should he kill, he himself would, perhaps, be
punishable as for murder To whose office does it appertam
to do those acts 1n virtue of which such pumshments would be
mflicted? To that of the Judges {Apphed to practice then, the
effect of this language 1s, by an appeal made to the Judges,
to confer on thosc magistrates a controlling power over the
acts of the legislature

32 By this management a particular purpose maght perhaps, Remedy worse
by chance be answered and let this be supposed a good one, tan the disease
Stll what benefit would, from the general tendency of such a
doctrine, and such a practice in conformuty to 1t, accrue to
the body of the people 1s more than I can conceive. A Parlia-
ment, let 1t be supposed, 1s too much under the influence of
the Crown: pays too httle regard to the senuments and the
wmterests of the Ezoplc Be 1t so The people at any rate, 1f

not so great a share as they might and ought to have, have
G

-
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had, at least, some share m choosing 1t. Give to the Judges
a power of annulling 1ts acts, and you transfer a portion of the
supreme power from an assembly which the people have had
some share, at least, in choosing, to a set of men m the choice
of whom they have not the least imagnable share. to a set of
men appomted solely by the Crown appounted solely, and
avowadfy and constantly, by that very magistrate whose partial
and occasional influence 1s the very grievance you seck to
remedy )

«But not so bad 33 In the heat of debate, some, perhaps, would be for

as some mght

represent it

[[The power of repealing a

The supreme
power limtable
by convention

saying of this management that 1t was transferring at once
the supreme authonty from the legislative power to the
judicial  But this would be going too far on the other side.
There 1s a2 wide difference between a positive and a negatsve
part n legislanon  There 1s a wide difference agam between
a negative upon reasons given, and a negative without any.

%aw even for reasons given 1s a great
power too great deed for Judges) but still very distinguish-
able from, and much inferior to that of making onc !

34 Let us now go back a little In denying the existence of
any assignable bounds to the supreme power, I added,? ‘unless
where limited by express convention ’ for this exception I
could not but subjoin  Our Author indeed, 1n that passage
in whuch, short as 1t 15, he 15 the most exphait, leaves, we may
observe, no room for it ‘However they began,’ says he
(speaking of the several forms of government) ‘however
they began, and by what night soever they subsist, there 1s
and must be m ArL of them an authonty that 15 absolute '—
To say this, however, of all governments without exception,
—to say that no assemblage of men can subsist 1n a state of
government, without bemng subject to some one body whose

1 Notwithstanding what has been sad, 1t would be 1n vamn to dissemble,
but that, upon occaston, an appeal of this sort may very well answer, and has,
mdeed, 1n general, 2 tendency to answer, 1n some sort, the purposes of those
who espouse, or profess to espouse, the interests of the people A public and
authorised debate on the propriety of the law 1s by this means brought on
The arullery of the tongue 1s played off agamst the law, under cover of the law
iself An opportumty 1s ganed of umpressing septiments unfavourable to 1t,
upon a numerous and attentive audience  As to any other effects from such an
appeal, let us believe that 1n the instances 1n which we have seen 1t made, 1t 15
the certamty of muscarnage that has been the encouragement to the attempt

2V supra, par 26
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authority stands unhmted so much as by convention; to
say, 1n short, that not even by convention can any limitation
be made to the power of that body 1n a state which 1n other
respects 1s supreme, would be saymg, 1 take 1t, rather too
much 1t would be saying that there 1s no such thing as
government wmn the German Empire; nor i the Dutch
Provinces; nor i the Swiss Cantons, nor was of old in the
Achaean league.
35. In this mode of imitation I see not what there 15 that —So as the
need surpnse us By what 15 1t that any degree of power '™ o1 be
(meaning political power) 15 established? It 1s nerther more nor ©
less, as we have already had occasion to observe,! than a habit
of, and disposiion to obedience habit, speaking with respect
to past acts, disposition, with respect to future. This disposiion
it 15 as casy, or I am much mistaken, to conceive as being
absent with regard to one sort of acts, as present with regard
to other. For a body then, which 1s m other respects supreme,
to be concerved as being with respect to a certamn sort of acts,
linuted, all that 1s necessary 15, that tlus sort of acts be 1n 1its
description distinguishable from every other.
361 By means of a convention then we are furnished with Which furmshes
that common signal which, m other cases, we despaired of :ﬁ‘;‘, fo':‘?wz
finding? A certain act 15 1n the instrument of convention men “sgnal of
specified, with respect to which the government 1s therein resstance.
precluded from issuing a law to a certain effect. whether to
the effect of commanding the act, of permitung 1t, or of
forbidding 1t A law 15 1ssued to that cﬂ‘ECt notwithstanding.
The 1ssumng then of such a law (the sense of 1t, and hkewsse
the sense of that part of the convention which provides against -
it beng supposed clear) 1s a fact notorious and wisible to all:
i the 1ssuing then of such a law we have a fact which 1s
capable of being taken for that common signal we have been
speaking of. These bounds the supreme body 1 question
has marked out to 1ts authority: of such a demarcation then

; what 15 the effect? either none at all, or ths: that the disposi-

{ tion to obedience confines itself within these bounds. Beyond

\ them the disposition 15 stopped from extending beyond them
the subject 15 no more prepared to obey the governing body
of his own state, than that of any other) What difficulty, 1

1V supra, ch I par 13, note 1 V supra, par 22
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say, there should be 1 conceiving a state of things to subsist
mn which the supreme authorty 1s thus imited,—what greater
difficulty 1n concerving 1t with this limitation, than without
any, I cannot see The two states are, I must confess, to me
alike concewvable whether alike expedient,—alike conductve
to the happmess of the people, 1s another question

37):G0<:F forbid, that from any thing here said 1t should be
concluded that m any society any convention 1s or can be
made, which shall have the effect of setting up an nsuperable
bar to that which the parties affected shall deem a reforma-
tion —God forbid that any disease i the consttution of a
state shottd e withiout its remedyT)Such might by some be
thought to be the case, where that supreme body which 1n
such a convention, was one of the contracting parties, having
mcorporated 1tself with that which was the other, no longer
subsists to give any new modification to the engagement
Many ways mught however be found to make the requisite
alteration, without any departure from the spirit of the
engagement  Although that body itself which contracted
the engagement be no more, a larger body, from whence the
first 15 understood to have derived 1ts title, may still subsist
Let this larger body be consulted Various are the ways that
mught be conceived of doing this, and that without any dis~
paragement to the digmty of the subsisting legislature of
domng 1t, I mean to such effect, as that, should the sense of
such larger body be favourable to the alteration, 1t may be made
by a law, which, in this case, neither ought to be, nor probably
would be, regarded by the body of the people as a breach of

the convention.!

1 In Great Britain, for mstance, suppose 1t were deemed necessary to make
an alteration 1 the Act of Umon If i an arucle stipulated in favour of
England, there need be no difficulty, so that there were 2 majonty for the
alteration among the English members, without reckorung the Scotch The
only difficulty would be with respect to an article shpulated 1 favour of
Scotland, on account, to wit, of the small number of the Scotch members,
1n companson with the Enghsh In such a case, 1t would be highly expedient,
to say no more, for the sake of preserving the public faith, and to avord irnitat~
1ng the body of the nation, to take some method for making the establishment
of the new law, depend upon thewr senuments One such method mught be
as follows Let the new law 1n queston be enacted mn the common form.
But let 1ts commencement be deferred to a distant period, suppose a year or
two letit then, at the end of that penod, be in force, unless petstioned agamst,
by persons of such a description, and in such a number as nught be supposed
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38. To return for 2 moment to the language used by those Noton of a
who speak of the supreme power as bemng limited mn 1ts own x“;:;r it to
nature. One thing I would wish to have remembered. What power, difficuit
15 here said of the improprety, and evil influence of that kind t eradicate.
of discourse, 15 not intended to convey the smallest censure
on those who use 1t, as if intentionally accessory to the ill
effects 1t has a tendency to produce It 1s rather a musfortune
in the language, than a fault of any person m particular. The
original of it 1s lost n the darkness of antiquity. We mhenited
it from our fathers, and, maugre all 1ts inconventencies, are
likely, I doubt, to transmut 1t to our children

39 I cannot look upon this as a mere dispute of words Ths not a mere
I cannot help persuading myself, that the disputes between 4" & words
contending partics—between the defenders of a law and the
opposers of 1t, would stand a much better chance of being
adjusted than at present, were they but exphatly and G-
stantly referred at once to the principle of utiLiry  The foot-
ing on which this principle rests every dispute is that of matter
of fact, that s, futurc fgct——the probability of certain futureJ
contingencies Were the debate then conducted under the,
auspices of this principle, one of two things would happen-
cither men would come to an agreement concerning that
probability, or they would sec at length, after due discussion
of the real grounds of the dispute, that no agreement was to
be hoped for. They would at any rate sce clearly and explicily,
the pomnt on which the disagreement turned The discon-
tented party would then take their resolution to resist or to
submut, upon just grounds, according as 1t should appear to
them worth their while—according to what should appear
to them, the importance of the matter in dispute—according
to what should appear to them the probabihty or improb-
ability of success—according, m short, as the mischiefs of sub-

fairly to represent the sentiments of the people 1n general persons, for mstance,
of the description of those who at the'ume of the Union, consttuted the body
of electors To put the validity of the law out of dispute, 1t would be necess-
ary the fact upon which 1t was made ulumately to depend, should be 1n its
nature too notonous to be controverted To determmne therefore, whether
the condinions upon which the invahidation of it was made to depend, had been
comphed wath, 15 what must be left to the ssmple declaration of some person
or persons, for 1astance the King I offer thus only as a general idea and as one
amongst many that perhaps mught be offered mn the same view It will not be
expected that I should here answer objections, or enter into details
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mission should appear to bear a less, or a greater ratio to the mischiefs
of resistance. But the door to reconcilement would be much
more open, when they saw that 1t might be not a mere affair
of passion, but a difference of judgment, and that, for any
thing they could know to the contrary, a sincere one, that
was the ground of quarrel.

The above 40.CA else 1s but womansh scolding and childish alterca-

mofton perpefi- v, which is sure to irritate, and which never can persuade —

ates wrangling, , v
T say, the lepislature cannot do this—I say, that it can I say,
that to do this, exceeds the bounds of its authority—I say, 1t
does not.’—It 1s evident, that a pair of disputants setting out
mn this manner, may go on irntating and perplexing one
another for everlasting, without the smallest chance of ever
coming to an agreement. It 15 no more than announcing,
and that i an obscure and at the same time, a peremptory
and captious manner, their opposite persuasions, or rather
affections, on a question of which neither of them sets himself
to discuss the grounds The question of utility, all thus while,
most probably, 15 never so”much as at all brought upon the
carpet: if it be, the language in which it is discussed is sur¢ to
be warped and clouded to make 1t match with the obscure
and entangled pattern we have seen 7!

The principle 4’ 41. On the other hand, had the debate been originally and

ey P 4 avowedly nstituted on the footing of utility, the parties might

. at length have come to an agreement, or at least to a visible
and -explicit 1ssue.—T say, that the muschicfs of the measure
1n question are to such an amount.—I say, not so, but to a less.—
I say, the benefits of 1t are only to such an amount.—1I say, not
50, but to a greater.”—Thus, we see, 1s a ground of controversy
very different from the former The question 1 now
manifestly a question of conjecture concerning so many
future contingent matters of fact to solve 1t, both parties then
are naturally directed to support their respective persuasions
by the only evidence the nature of the case admits of,—the
evidence oz such past matters of fact as appear to be analogous
to those contingent future ones Now these past facts are
almost always numerous* so numerous, that till brought into
view for the purpose of the debate, 2 great proportion of
them are what may very faurly have escaped the observation
of one of the parties and 1t 15 owmg, perhaps, to this and
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nothing else, that that party 1s of the persuasion which sets

it at vanance with the other. Here then, we have a plain and
open road, perhaps, to present reconcilement at the worst
to an mtelligible and exphicit issue,—that 1s, to such a ground
of difference as may, when thoroughly trodden and explored,
be found to lead on to reconcilement at the last Men, let
them but once clearly understand one another, will not be
long ere they agree It 1s the perplexity of ambiguous and
sophistical discourse that, while 1t distracts and eludes the
apprehension, stmulates and inflames the passions

But 1t 1s now high time we should return to our Author,
from whose text we have been msensibly led astray, by the
nicety and mtricacy of the question it scemed to offer to our
view.



CHAPTER V
DUTY OF THE SUPREME POWER TO MAKE LAWS

Subject of the 1. WE now come to the last topic touched upon m this

z":";fc';f"" jx- digression a certam ‘duty,’ whch, according to our Author’s

present chapter :Iaccount, the supreme power hes under —the duty of making
aws

The paragraph 2 “Thus far,” says he, ‘as to the right of the supreme power

reated to make laws, but farther, 1t 15 1ts dury hkewise For since the
respective members are bound to conform themselves to the
will of the state, 1t 1s expedient that they receive directions from
the state declaratory of that its will  But since 1t 1s impossible,
in so great a multitude, to give mjunctions to every particular
man, relauve to each particular action, therefore the state
establishes general rules for the perpetual mformation and
directon ofg all persons, m all points, whether of positive or
negative duty And this, m order that every man may know
what to look upon as his own, what as another’s, what
absolute and what relative duties are required at his hands,
what 15 to be esteemed honest, dishonest, or mndifferent, what
degree every man retamns of lus natural liberty, what he has
given up as the price of the benefits of society, and after what
manner each person 1s to moderate the use and exercise of
those nghts which the state assigns lum, 1n order to promote
and secure the public tranquillity’

The first sen- 3 Stll as obscure, still as ambiguous as ever  The ‘supreme

’;;Zi";:;”:l"’fd power’ we may remember, according to the defimtion so

vious sense of u lately given of 1t by our Author, and so often spoken of, 1s

nugatory neither more nor less than the power to make laws Of this
power we are now told that 1t 1s 1ts ‘duty’ to make laws.
Hence we learn—what?>—that 1t 1s 1ts ‘duty’ to do what 1t
does, to be, 1n short, what 1t 1s  This then 1s what the para-
graph now before us, with 1ts apparatus of ‘fors,” and ‘buts,’
and ‘sinces,’ 15 designed to prove to us. *Of this stamp 15 that
meaning, at least, of the mmual sentence, which 1s apparent
upon the face of 1t.

104
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4. Complete the sense of the phrase, ‘o make laws;’ add to The next most
it, 1 this place, what it wants i order to be an adequate “’;‘;':;“:”'
expression of the import which the preceding paragraph
seemed to annex to 1t, you have now, for what 1s mentioned
as the object of the ‘duty,” another sense indeed, but a sense
still more untenable than the foregoing ‘Thus far,” says our
Author (recapitulating what he had been saymng before) ‘as
to the right’ of the supreme power to make laws ’—By this
‘right’ we saw, 1n the preceding chapter, was meant, a nght
to make laws m all cases whatsoever. ‘But further,” he now
adds, ‘it 1s ats duty hikewse’ Its duty then to do—what? to
do the same thing that 1t was before asserted to be its right
to do—to make laws m all cases whatsoever or (to use
another word, and that our Author’s own, and that appled
to the same purpose) that 1t 15 1ts duty to be ‘absolute 't A sort
of duty this which will probably be thought rather a singular
one

5 Meantime the observation whuch, if I conjecture night, A turd sense
he really had n view to make, 1s one which secms very just Proposed
indeed, and of no mean importance, but which 15 very
obscurely expressed, and not very obviously connected with
the purport of what goes before The duty he here means
1s a duty, which respects, I take 1t, not so much the actual
making of laws, as the taking of proper measures to spread
abroad the knowledge of whatever laws happen to have been
made a duty which (to adopt some of our Author’s own
words) 15 conversant, not so much about ssumg ‘direct-
tons’ as about providing that such as are issued shall be
‘received’

6 Meantime to speak of the duties of a supreme power,— Obyection to the
of a legislature, meanung a supreme legislature,—of a set of f‘;;;;{”;"’;":
men acknowledged to be absolute,—1s what, I must own, [ sccasion
am not very fond of Not that I would wish the subordinate
part of the community to be a what less watchful over their
governors, or more disposed to unhmited submussion m
point of conduct, than, if 1 were to talk with ever so much
peremptormess of the ‘duties’ of these latter, and of the rights

¥ 1Comm,p 49
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which the former have agamnst them 1 what I am afraid of 1s,
runmng 1nto solecism and confusion 1n discourse.

1 Wath this note let no man trouble himself who 1s not used, or does not
mtend to use humself, to what are called metaphysical speculations 1n whose
esimation the benefit of understanding clearly what he 1s speaking of, 18 not
worth the labour

1 1 That may be said to be my dury to do (understand political duty) which

(polisscal) you {or some other person or persons) have a right to have me made to do
1 then have 2 DUTY towards you you have a RICHT as against me

2 Rught 2 What you have a nght to have me made to do (understand a political

(polstical) night) 15 that which I am liable, according to law, upon a requisition made on

your behalf, to be punished for not doing

3 Pumshmenta 3 1 say pumshed for without the notion of pumshment (that 15 of pamn
fundamental annexed to an act, and accruing on a certain account, and from a certamn

tdea. source) no notion can we have of either right or duty
4 To define or 4 Now the 1dea belonging to the word pain 1s 2 smple one  To define or
expound, rather (to speak more generally) to expound 2 word, 1s to resolve, or to make a

progress towards resolving, the 1dea belonging to 1t 1nto simple ones

5 Words not tdf 5 For expounding the words duty, right, power, tutle, and those other

expounded [lterms of the same stamp that abound so much n cthics and junsprudence,

but by para- f) esther I am much decerved, or the only method by which any wstruction can

phrasis be conveved, 1s that which 1s here exemplified An expostnon framed after
this method 1 would term paraphrasis

6 Paraphrasis 6 A word may be sad to be expounded by paraphrasis, when not that

what word alone 15 transiated into other words, but some whole senfence of which 1t
forms a part 1s translated 1nto another sentenice, the words of whach latter are
expressive of such ideas as are simple, or are more immediately resolvable
into sunple ones than those of the former Such are those expressive of sub-
stances and simple modes, 1n respect of such abstract terms as are expressive of
what Locke has called mixed modes  Thus, 1n short, 15 the only method i which
any abstract terms can, at the long run, be expounded to any nstructive pur-
pose thatis tn terms calculated to raise mages exther of substances pcrccwcg, or
of emotions ,—sources, one or other of which every 1dea must be drawn from,
to be a clear one

7 Definttion 7 The common method of defimng—the method per genus et differentiam,
per genus et as logicians call 1t, will, 1n many cases, not at all answer the purpose  Among
differentia;m,  abstract terms we soon come to such as have no superior genus A defimtion,
not umversally per genus et differentiam, when applied to these, 1t 15 mamfest, can make no

r

applicable advance 1t must either stop short, or turn back, as 1t were, upon 1tself, m a
arculate or a repented
8 Further 8 ‘Fortitude 1s a virtue '—Very well —but what 15 a virtue? ‘A virtue
examples,— 15 a disposition *—Good again —but what 15 a disposition? ‘A disposition 1s
dispostion, 2, and there we stop  The fact 15, a disposition has no supertor genus a
—cstate, — disposttion 15 not 2 , any thing —thus 15 not the way to give us any notion
mterest, —  of what1s meant by 1t ‘A power,’ agan ‘s a right * and what 1s a ight®  Itus
power power —An estate 1s an sterest, says our Author somewhere, where he begins

defining an estate —as well mught he have said an inferest was an estate  As
well, 1n short, were 1t to define w thus manner, a conjunction or a preposition,
As well were 1t to say of the preposition through, or the conyunction because,
athroughisa ,orabeauseisa ,and so go on defimng them.
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7 Tunderstand, I think, pretty well, what 1s meant by the [he proper
word duty (political duty) when applied to myself, and I o it
gcould not persuade myself, I think, to apply 1t n the same
sense 1 a regular didactic discourse to those whom I am
speaking of as my supreme governors. That 15 my duty
to do, which I am liable to be punished, according to law, 1f 1
'do not do- this 15 the onginal, ordmary, and proper sense of |

the word duty? Have thesc supreme governors any such

9 Of this stamp, by the bye, arc some of tus most fundamental defimtions: o 4, imperfec-
of consequence they must leave the reader where they found hum  But of | Sfrequent
tlus, perhaps, more fully and methodically on some futurc occasion In the Augwr’:
meantime I have thrown out these loose hunts for the consideration of the 4 4
curious

11 One may concave three sorts of duties political, moral, and religious,
correspondent to the three sorts of sanctior.s by which they are enforced or the
same pownt of conduct may be a man’s duty on these three several accounts
After speaking of the one of these to put the change upon the reader, and with-
out warning begin speaking of another, or not to let 1t be seen from the first
which of them one 1s speaking of, cannot but be productive of confusion

2 Political duty 15 created by punishment or at least by the will of persons 2 Pohtical
who have pumshment in thewr hands, persons stated and cerfamn,—pohucal p ohtica
superiors uty

3 Rebgious duty 1s also created by pumshment by punishment expected
at the hands of a person certain,~the Sugrcmc Being e -3 Religious

4 Moral duty s created by a hind of monve, which from the uncertamnty ury
of the persons to apply 1t, and of the species and degree in which 1t will be apphied, 4 Moral duty
has hardly yet got the name of pumshment by various mortifications resulung ~—the proper
from the 1ll-wall of persons uncertan and vanable,—the community 1n general  sense of 1t
that 1s, such individuals of that commumty as he, whose duty 1s 1n quesunon,
shall happen to be connected with

5 When in any of these three senses 2 man asserts a pomt of conduct to be
a duty, what he asserts 1s the existence, actual or probable, of an external 5 Difference
event viz of a pumshment sswng from one or other of these sources in between these
conscquence of a contravention of the duty an event extnnsic to, and distinct senses and a
from, as well the conduct of the party spoken of| as the seniment of lum who fourth winch 15
speaks  If he persists in asserting 1t to be a duty, but wathout meaming 1t should figurative and
be understood that it 1s on any one of these three accounts that he looks improper
upon 1t as such, all he then asscrts 1s his own tnternal sentiment all he means
then 15, that he feels humself pleased or displeased at the thoughts of the pomnt of
conduct 1n question, but thﬁout being able to tell why In thus case he should
¢'en say so and not scck to give an undue influence to his own single suffrage,
by delivering st 1 terms that purport to declare the voice erther o? God, or of
the law, or of the people

6 Now which of all these senses of the word our Author had 1n mund,
i which of them all he meant to assert that 1t was the duty of supreme 6 Duty not
governors to make laws, 1 know not Political duty 1s what they cannot be appiicable here
subject to* and to say thal a duty even of the moral or religtous kand to this w amy proper
effect 15 incumbent on them, seems rather a precipitate assertion s

In truth what he meant was nesther more nor less, I suppose, than that he

1 See the note following

1 Dutes, three
sorts
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duty? No for 1f they are at all hable to pumshment according
to law, whether 1t be for not doing any thing, or for doing,
then are they not, what they are supposed to be, supreme
governors ! those are the supreme governors, by whose
appomtment the former are hable to be punished
That m which 8, The word duty, then, 1f apphed to persons spoken of as
Fi here used gupreme governors, 15 evidently applied to them 1 a sense
gurative
which 1s figurative and 1mproper- nor therefore are the same
conclusions to be drawn from any propositions in which 1t 1s
used mn this sense, as might be drawn from them if 1t were
used 1n the other sense, which 1s 1ts proper one
The proposition 9 Thus explanation, then, being premised ,—understanding
;f“"‘;‘d o 1 myself to be using the word duty 1n 1ts improper sense, the
ts tast sense
proposition that 1t 1s the duty of the legislature to spread
abroad, as much as possible, the knowledge of their will

should be glad to see them do what he 1s speaking of, to wit, ‘make laws '
that 1s, as he explains himself, spread abroad the knowledge of them Would
he s0? So indeed should I, and 1f asked why, what answer our Author would
give I know mnot, but I, for my part, have no difficulty I answer,—because
I am persuaded that 1t 1s for the benefit of the commumty that they (its
gavernors) should do so This would be enough to warrant me 1n my own
opinion for saying that they onght to do 1t For all thus, I should not at any rate
say that 1t was their duty in a political sense  No more should I venture to say
1t was 1n a moral or religious sense, tlll I were satsfied whether they themselves
thought the measures useful and feasible, and whether they were generally
supposed to think so
Were 1 satisfied that they themselves thought so, God then, I nught say,
knows they do God, we arc to suppose, will purush them if they neglect
pursung 1t It 1s then their religrous duty Were I sausfied that the people
supposed they thought so the people, I might say, mn case of such neglect,—
the people, by vanous mamifestations of its ill-will, will also punish them
It 1s then their moral duty
In any of these senses 1t must be observed, there can be no more propnety in

avernng 1t to be the duty of the supreme power to pursue the measure in
question, than 1n averring 1t to be their duty to pursue any other supposeable
measure equally beneficial to the commumty To usher in the proposal of 2
measure 1n this peremptory and assuming guise, may be pardonaglc 1n a loose
rhetorical harangue, but can never be justifiable 1n an exact didactuc composi~
uon Modes of private moral conduct there are indeed many, the tendency
whereof 1s so well known and so generally acknowledged, that the observance
of them may well be styled a duty But to apply the same term to the particu-
lar details of legislanve conduct, especally newly proposed ones, 1s gowmng, I
think, too far, and tends only to confusion

Governors i

what way sub- 3 I mean for what they do, or omut to do, when acting 1n a body 1n that

Jsect to poltncal body 1 which, when acting, they are supreme Because for any thing any

duties mofwith- of them do separately, or acting tn bodies that are subordinate, they may any

standing therr  of them be pumushed without any disparagement to their supremacy Not

being supreme. only any may be, but many are 1t 1s what we see examples of every day
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among the people, 1s a proposition I am disposed most un-
reservedly to accede to If this be our Author’s meaning, I
join myself to hum heart and voice.

10. What particular institutions our Author wished to see Obscured agan

established 1n this view—what particular duties he would have i’eyn:i‘fw:‘f"he
found for the legislature under this general head of duty, 1S Censor's part
not very apparent though it 1s what should have appeared confo .
more precisely than 1t does, ere his meamng could be appre- ;‘:h Ht,h;:ngn
hendcg to any purpose What mcreases stll the difficulty of
apprehending 1t, 1s a practice which we have already had more
tlsa.n once occaston to detect lum m,*—a kind of versaulity,
than which nothing can be more vexatious to a reader who
makes a point of entering 1nto the sentiments of hus Author
He sets out with the word duty 1n his mouth, and, in the
character of a Censor, with all due gravity begns talking to us
of what ought to be "Tis m the mudst of thus lecture that our
Proteus shps aside; puts on the historian, gives an msensible
turn to the discourse, and, without any warning of the change,
fimshes with telling us what s Between these two ports,
deed, the 15, and the ought to be, so opposte as they frequently
are n the eyes of other men, that spirit of obsequious gusetism
that seems constitutional i our Author, will scarce ever let
him recognize a difference "Tis 1n the second sentence of
the paragraph that he observes that ‘it 1s-expedient that they’
(the people) ‘recetve directions from the state’ (meaning the
governing body) ‘declaratory of that 1ts will* "Tis 1n the very
next sentence that we learn from him, that what 1t 1s thus
‘expedient’ that the statc should do, 1t does do. ‘But smnce 1t 15
impossible 1 so great a mulutude, to give particular mjunc-
tions to every particular man relative to each particular action,
therefore,’ says he “the state establishes’ (does actually establish)
‘general rules’ (rhe state generally, any state, that 15 to say,

t one can mention, all states, 1n short, whatever do establish)
‘general rules for the perpetual information and direction of
all persons mn all pomnts, whether of positive or of negative
duty’ Thus far our Author, so that, for aught appears,
whatever he could wish to see done n this view is done
Neither thus state of our own, nor any other, does he wish to

'V supra,ch I par 11, ch 1 par 7, ch IV par 10



110 A FRAGMENT ON GOVERNMENT

see do any thing more m the matter than he sees done already;
nay, nor than what 1s sure to be done at all events: so that
happily the duty he 15 here so forward to lay on hus supertors
WIEI not sit on them very heavy. Thus far 1s he from having
any determinate wnstructive meamng i that part of the
paragraph in which, to appearance, and by accident, he comes
nearest to it

Fixed and par- 11, Not that'the passage however 1s absolutely so remote

beulansed  from meaning, but that the mvenuve complaisance of a

romulgation

recommended  commentator of the admiring breed mught find 1t pregnant
with a good deal of useful matter The design of disseminat-
ing the knowledge of the laws 1s glanced at by 1t at least,
with a show of approbation Were our Author’s writings
then as sacred as they are mysterious, and were they i the
number of those which stamp the seal of authonty on what-
ever doctrines can be fastened on them; what we have read
mught serve as a text, from which the obhigation of adopung
as many measures as a man should deem subservient to that
design, might, without any unexampled violence, be deduced
In this oracular passage I mught find inculcated, if not totsdem
syllabss, at least totrdem literss, as many pomts of legislative
duty as should seem subservient to the purposes of digestion
and promulgation Thus forufied, I mught press upon the
legislature, and that on the score of ‘duty,” to carry into execu-
non, and that without delay, many a busy project as yet
erther unthought of or unheeded. I might call them with a
tone of authority to thetr work I might bid them go make
provision forthwith for the bringing to hight such scattered
materials as can be found of the judicial decisions of time
past,—sole and neglected materials of common law,—for
the registermg and pubhshing of all future ones as they arse,—
for transforming, by a digest, the body of the common law
thus completed, mto statute-law,—for breaking down the
whole together nto codes or parcels, as many as there are
classes of persons distinguishably concerned m 1t,—for
mtroducing to the notice and possession of every person his
respective code'—works which public necessity cries aloud
for, at which professional mterest shudders, and at which
legislative mdollc):nce stands aghast
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12, All these leading pomts, I say, of legislative economy, The recommen-
with as many pomts of detail subservient to each as a medita- :;"::"r%"t’;‘:.;
nion not unassiduous has suggested, I mught enforce, were 1t conduding sen-
necessary, by our Author’s oracular authonty. For nothing tence
less than what has been mentioned, I trust, is necessary, m
order that every man may be made to know, 1n the degree n
which he might and ought to be made to know, what gm our
Author’s words) ‘to look upon as his own, what as another’s,
what absolute and what relatve duties are required at his
hands, what 1s to be esteemed honest, dishonest, or indufferent,
what degree every man retains of hus natural hberty, what he
has given up as the price of the benefits of socicty, and after
what manner each person 1s to moderate the use and exerase
of those nights wlucﬁ the state assigns lum, 1n order to promote
and secure the public tranquilhty * In taking my leave of our
Author, I ﬁmsl'xp gladly with this pleasing peroration. a scru-
timzing judgment, perhaps, would not be altogether satisfied
with 1t, but the ear 1s soothed by 1t, and the heart 1s warmed.

13 1 now put an end to the tedious and mtnicate war of Necessity and
words that has subsisted, 1n 2 more particular manner durmgﬁgng;;:""
the course of these two last chapters a logomachy, wearisome
enough, perhaps, and msipid to the reader, but beyond
desciption laborious and itksome to the wrter What
remedy? Had there been sense, I should have attached myself
to the sense finding nothing but words, to the words I was
to attach myself, or to nothing Had the doctrine been but
false, the task of exposing 1t would have been comparatively
an easy one but 1t was what 1s worse, unmeaning, and thence
it came to require all these pams which I have been here
bestowing on 1t. to what profit let the reader judge

‘Well then,—(cries an objector)—'the task you have set
yourself 1s at an end; and the subject of 1t after all, according
to your own representation, teaches nothing;—accordmng
to your own shewing 1t 1s not worth attending to —Why
then bestow on 1t so much attention?

In this view—To do something to mstruct, but more to
undecerve, the nmid and adminng student —to exate hum
to place more confidenice m his own strength, and less n the
wfallibihity of great names- —to help him to emancipate s
judgment from the shackles of authonty;—to let hum see
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that the not understanding a discourse may as well be the
wnter’s fault as the reader’s—to teach hum to distinguish
between showy language and sound sense —to warn him
not to pay himself with words:—to shew him that what may
tickle the ear, or dazzle the imagmation, will not always
mnform the judgment.—to shew him what 1t 1s our Author
can do, and has done and what 1t 1s he has not done, and
cannot do —to dispose lum rather to fast on 1gnorance than
feed himself with error to let him see that with regard to an
expositor of the law, our Author 1s not he that should come,
but that we may be sull looking for another — Who then,’ says
my objector, ‘shall be that other? Yourself? —No venly.
ﬁ/[y nussion 1s at an end, when I have prepared the way before
tm
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PREFACE

1 Tue following sheets were, as the title-page expresses,!
punted so long ago as the year 1780. The design, mn
pursuance of which they were written, was not so extensive
as that announced by the present utle They had at that
ttme no other destihation than that of serving as an
mtroduction to a plan of a penal code 1 terminis, designed to
follow them, 1n the same volume

2 The body of the work had received 1ts completion
according to the then present extent of the author’s views,
when, 1n the mvestigation of some flaws he had discovered, he
found himself unexpectedly entangled mn an unsuspected
corner of the metaphysical maze. A suspension, at first not
apprehended to be more than a temporary one, necessarily
ensued suspension brought on coolness, and coolness, aided
by other concurrent causes, npened into disgust

3. Imperfecuons pervading the whole mass had already
been pointed out by the sincenity of severe and discerming
friends, and consacience had certified the justness of their
censure The mordinate length of some of the chapters, the
apparent mnutlity of others, and the dry and metaphysical
turn of the whole, suggested an apprehension, that, if pub-
lished in 1ts present form, the work would contend under
great disadvantages for any chance, 1t mught on other accounts
possess, of being read, and consequently of bemng of use.

4 But, though 1n this manner the i1dea of completing the
present work shd insensibly aside, that was not by any means
the case with the considerations which had led him to engage
in 1t. Every opening, which promused to afford the hghts he
stood m need of, was sall pursued as occasion arose, the several
departments connected with that in which he had at first
engaged, were successively explored, msomuch that, n one
branch or other of the pursurt, his researches have nearly
embraced the whole field of legislation

5 Several causes have conspired at present to bring to hight,
under this new title, a work which under 1ts oniginal one had
been imperceptibly, but as 1t had seemed irrevocably, doomed

! The title-page of the 1789 edmion reads, after the tile—‘printed n the
year 1780, and now first published’® W H

118
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to oblivion. In the course of eight years, materials for vanous
works, corresponding to the different branches of the subject
of legislation, had been produced, and some nearly reduced to
shape: and, m every one of those works, the principles ex-
hibited 1n the present publication had been found so necessary,
that, either to transcribe themn piece-imeal, or to exhibit them
somewhere where they could be referred to i the lump, was
found unavoidable The former course would have occa-
stoned repetiions too bulky to be employed without necessity
m the execution of a plan unavoidably so voluminous: the
latter was therefore indisputably the preferable one.

6 To publish the materials in the grm in which they were
already printed, or to work them up nto a new one, was
therefore the only alternative the latter had all along been his
wish, and, had time and the requisite degree of alacrity been
at command, 1t would as cerram?y have been realised Cogent
considerations, however, concur, with the irksomeness of the
task, in placing the accomplishment of it at present at an
unfathomable distance

7. Another consideration 1s, that the suppression of the

resent work, had it been ever so decidedly wished, 1s no
onger altogether 1n his power In the course of so long an
interval, various meidents have introduced copies into various
hands, from some of which they have been transferred, by
deaths and other accidents, mto others that are unknown to
him Detached, but considerable extracts, have even been
published, without any dishonourable views, (for the name
of the author was very honestly subjomed to them,) but
without his privity, and in publications undertaken without
his knowledge.

8. It may perhaps be necessary to add, to complete his
excuse for offering to the pubhic a work pervaded by blemushes,
which have not escaped even the author’s partial eye, that the
censure, so justly bestowed upon the form, did not extend
uself to the matter.

9 In sending 1t thus abroad mto the world with all 1ts 1m-
perfections upon 1ts head, he thinks 1t may be of assistance to
the few readers he can expect, to receive a short intimation of
the chief particulars, mn respect of which 1t fails of correspond-
mg with his maturer views It will thence be observed how
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in some respects 1t fails of quadratng with the design
announced by 1ts original title, as in others 1t does with that
announced by the one 1t bears at present.

10. An mtroduction to a work which takes for 1ts subject
the totality of any science, ought to contain all such matters,
and such matters only, as belong 1n common to every partic-
ular branch of that science, or at least to more branches of 1t
than one. Compared with 1ts present title, the present work
fails 1in both ways of being conformable to that rule

11 As an introduction to the principles of morals, 1n addi-
tion to the analysis 1t contains otP the extensive 1deas sigmified
by the terms pleasure, pamn, motive, and disposition, 1t ought to
have given a similar analysis of the not less extensive, though
much less determinate, 1deas annexed to the terms emotion,
passion, appetite, virtue, vice, and some others, including the
names ofi::ﬁe particular virtues and vices But as the true, and,
if he concerves night, the only true ground-work for the
development of the latter set of terms, has been laid by the
explanation of the former, the completion of such a dictionary,
so to style 1t, would, 1n comparison of the commencement,
be hittle more than a mechanical operation

12 Agan, as an mtroduction to the principles of legislation
1 general, 1t ought rather to have mcluded matters belonging
exclusively to the cril branch, than matters more particularly
apphlicable to the penal the latter being but a means of com-
passing the ends proposed by the former In preference
therefore, or at least in prionty, to the several chapters which
will be found relative to punishment, 1t ought to have exhibited
a set of proposinons which have since presented themselves
to him as affording a standard for the operations performed
by government, 1n the creation and distribution of proprietary
and other crvil ights  He mieans certain axioms of what may
be termed mental pathology, expressive of the connection
betwixt the feelings of the parties concerned, and the several
classes of incidents, which either call for, or are produced by,
operations of the nature above mentioned ?

! For example —It 1s worse fo lose than simply not to gaun —A loss falls the
lighter by being divided —TH suffering of a person hurt in gratification of enmity,
is greater than the gratification produced by the same cause —These, and a few

others which he will have occasion to exhibit at the head of another pubhea-
tion, have the same claim to the appellanon of axioms, as those given by
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13. The consideration of the division of offences, and every
thing elsé that belongs to offences, ought, besides, to have
preceded the consideranon of pumishment: for the idea of
punishment presupposes the idea of offence: pumishment, as
such, not bemg inflicted but 1n consideration of offence.

14 Lastly, the analytical discussions relauve to the classi-
fication of offences would, according to his present views, be
transferred to a separate treatise, in Wthﬁ the system of
legislation 1s considered solely 1n respect of 1ts form 1n other
words, 1n respect of 1ts method and terminology

15 In these respects the performance fais of coming up to
the author’s own 1deas of what should have been exhibited m
a work, bearing the title he has now given 1t, viz, that of an
Iutroduction to the Principles of Morals and Legislation  He knows
however of no other that would be less unsuitable nor m
particular would so adequate an mntimation of its actual
contents have been given, by a title corresponding to the more
limited design, with which it was written viz, that of serving
as an introduction to a penal code

16 Yet more Dry and tedious as a great part of the dis-
cussions 1t contams must unavoidably be found by the bulk of
readers, he knows not how to regret the having written them,
nor even the having made them public Under every head,
the practical uses, to which the gxscussmns contaimned under
that head appeared applicable, are indicated nor 1s there, he
believes, a single proposition that he has not found occasion
to build upon in the penning of some article or other of those
provisions of detail, of which a body of law, authoritative or
unauthontative, must be composed. He will venture to speaify
particularly, 1n this view, the several chapters shortly cgz.rac—
terized by the words Sensibility, Actions, Intentionality, Con-
sciousness, Motwes, Disposittons, Consequences Even in the
enormous chapter on the division of offences, which, not-
withstanding the forced compression the plan has undergone
n several of 1ts parts, n manner there mentioned, occupies no
fewer than one hundred and four closely printed quarto pages,
the ten concluding ones are employed 1n a statement of the

L]
mathemauaans under that name, since, referring to umversal experience
as thewr immediate baus, they are mcapable of demonstration, and requure only
to be developed and illustrated, m order to be recogmzed as incontestable
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practical advantages that may be reaped from the plan of
classification which 1t extubits Those m whose sight the
Defence of Usury has been fortunate enough to find favour,
may reckon as one 1nstance of those advantages the discovery
of the principles developed n that httle treatise  In the preface
to an anonymous tract published so long ago as mn 1776, he
had hinted at the utility of a natural classification of offences,
in the character of a test for disingwishing genumne from
spurious ones The case of usury is one among a number of
mnstances of the truth of that observation. A note at the end
of Sect xxxv, Chap xvi of the present publication, may
serve to show how the opinions, developed 1n that tract,
owed their ongin to the difficulty expenienced 1n the attempt
to find a place in his system for that imaginary offence To
some readers, as a means of helping them to support the fangue
of wading through an analysis of such enormous length, he
would almost recommend the begmning with those con-
cluding pages.

17 One good at least may result from the present publica-
tion, viz., that the more he has trespassed on the patience of
the reader on this occasion, the less nced he will have so to do
on future ones so that this may do to those, the office which
1s done, by books of pure mathematics, to books of mixed
mathematics and natural philosophy. The narrower the
carcle of readers 1s, within which the present work may be
condemned to confine 1tself, the less hmited may be the
number of those to whom the fruits of his succeeding labours
may be found accessible He may therefore in thus respect find
himself in the condition of those philosophers of antiquity,
who are represented as having held two bodies of doctrine,
a popular and an occult one but, with this difference, that m
his instance the occult and the popular will, he hopes, be
found as consistent as in those they were contradictory; and
that 1n his production whatever there 1s of occultness has been
the pure result of sad necessity, and 1n no respect of choice.

18 Having, m the course of this advertisement, had such
frequent occasion to allude to different arrangements, as
having been suggested by more extensive and maturer views,
it may perhaps contribute to the satisfaction of the reader, to

1 A Fragment on Government
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recetve a short mtimation of their nature: the rather, as,
without such explanation, references, made here and there to
unpublished works, might be productive of perplexity and
mustake. The following then are the titles of the works by
the publication of which his present designs would be com-
leted They are exhibited in the order which seemed to him
ﬁest fitted for apprehension, and in which they would stand
disposed, were the whole assemblage ready to come out at
once but the order, in which they will eventually appear,
may probably enough be influenced in some degree by
collateral and temporary considerations
19 Part the 1st Prnciples of legislation i matters of
aml, more distinctively termed private distributive, or for
shortness, distributive, law
20 Part the 2nd Prmciples of legislanon in matters of
enal law
21 Part the 3rd Prnnaples of legislanon m matters of
procedure umiting 1n one view the criminal and civil branches,
between which no line can be drawn, but a very indistinct one,
and that continually liable to vanation
22 Part the 4th Prinaples of legislanon m matters of
reward
23. Part the sth Pnnciples of legislation in matters of
public distributive, more concisely as well as famiharly termed
copstitutional, law
24 Part the 6th Prmcples of legislation 1in matters of
politscal tactics. or of the art of mamtainng order in the pro-
ceedings of political assemblies, so as to direct them to the end
of their mstitution  viz., by a system of rules, which are to the
constitutional branch, mn some respects, what the law of
procedure 1s to the civil and the penal
25 Part the 7th Prmciples of legislation in matters
betwixt nation and nation, or, to use a new though not
mexpressive appellation, mn matters of international law
26 Part the 8th Prnaples of legislation in matters of
Sfinance
27. Part the 9th Prmcples of legislation in matters of
political economy. )
28. Part the 10th Plan of 2 body of law, complete 1n all 1ts

branches, considered in respect of its form, mn other words, m
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respect of 1ts method and terminology, including a view of the
origination and connexion of the 1deas expressed by the short
list of terms, the exposition of which contams all that can
be said with propriety to belong to the head of umwersal
Jurisprudence !

29 The use of the pninaples lasd down under the above
several heads 1s to prepare the way for the body of law itself
exhibited in terminis, and which to be complete, with reference
to any political state, must consequently be calculated for the
merndian, and adapted to the circumstances, of some one such
state m particular

30 Had he an unhmited power of drawing upon fime, and
every other condition necessary, 1t would be hus wish to post-
pone the publication of each part to the completion of the
whole In particular, the use of the ten parts, which exhibit
what appear to him the dictates of utility 1 every line, being
no other than to furnish reasons for the several corresponding
provisions contaned in the body of law 1tself, the exact truth
of the former can never be precisely ascertained, ull the
provisions, to which they are destined to apply, are them-
selves ascertamned, and that in termmis  But as the mfirmity of
human nature renders all plans precarious 1n the execution, n
proportion as they are extensive m the design, and as he has
already made considerable advances in several branches of
the theory, without having made correspondent advances in
the practical applications, he deems 1t more than probable,
that the eventual order of publication will not correspond
exactly with that which, had it been equally practicable,
woulcz’ have appeared most ehgible. Of this irregulanty the
unavordable result will be, a mulatude of imperfections,
which, if the executior of the body of law w1 terminis had
kept pace with the development of the principles, so that each
Eart had been adjusted and corrected by the other, might have

een avorded. His conduct however will be the less swayed
by this inconvensence, from his suspecung it to be of the
number of those m which the personal vamty of the author
15 much more concerned, than the mstruction of the public:
smce whatever amendments may be suggested mn the detail

! Such as obhigation, night, power, possession, title, exemption, immumty,
franchise, privilege, nullity, validity, and the like
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of the principles, by the hteral fixation of the provisions to
which they are relative, may easily be made 1n a corrected
ediion of the former, succeeding upon the publication of the
latter

31 In the course of the ensumng pages, references will be
found, as already intimated, some to the plan of a penal code
to which this work was meant as an mtroduction, some to
other branches of the above-mentioned general plan, under
titles somewhat different from those, by which they have
been mentioned here. The giving this warning s all which
1t 15 1n the author’s power to do, to save the reader from
the perplexity of looking out for what has not as yet any
existence. The recollection of the change of plan will in like
manner account for several similar incongruities not worth
partculanising

32 Allusion was made, at the outset of this advertisement,
to some unspecified difficulties, as the causes of the ongmal
susgensxon, and unfinished complexion, of the present work
Ashamed of his defeat, and unable to dissemble 1t, he knows
not how to refuse himself the benefit of such an apology as a
shght sketch of the nature of those difficulties may afford

33 The discovery of them was produced by the attempt to
solve the questions that will be found at the conclusion of the
volume. Wheremn consisted the identity and completeness of a
law? What the distinction, and where the separation, befween a
penal and a avil law? What the distinction, and where the
separation, between the penal and other branches of the
law?

34. To give a complete and correct answer to these ques-
tions, 1t 1s but too evident that the relations and dependencies
of every part of the legislative system, with respect to every
other, must have been comprchended and ascertained But
it 1s only upon a view of these parts themselves, that such an
operation could have been performed. To the accuracy of
such a survey one necessary condrtion would therefore be,
the complete exastence of the fabric to be surveyed Of the
performance of this condition no example 15 as yet to be met
with any where. Common law, as it styles itself in England,

Judiciary law, as 1t might more aptly be styled every where,
that ficatious composition which has no known person for
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its author, no known assemblage of words for its substance,
forms every where the main body of the legal fabric' hke
that fancied ether, which, 1in default of sensible matter, fills
up the measure of the untverse. Shreds and scraps of real law,
stuck on upon that 1maginary ground, compose the furmture
of every national code What follows?—that he who, for
the purpose just mentioned or for any other, wants an example
of a complete body of law to refer to, must begin with making
one

35 There 15, or rather there ought to be, a logic of the will,
as well as of the understanding the operations of the former
faculty, are neither less susceptible, nor less worthy, than those
of the latter, of bemg delineated by rules. Of these two
branches of that recondite art, Aristotle saw only the latter
succeeding logicians, treading the steps of their great founder,
have concurred 1n seemng with no other eyes. Yet so far as a
difference can be assigned between branches so intimately
connected, whatever difference there 1s, 1n point of unport-
ance, 1s 1n favour of the logic of the will Since 1t 1s only by
their capacity of directung the operations of this faculty, that
the operations of the understanding are of any consequence

36 Of thus logic of the will, the science of law, considered
m respect of its form, 15 the most considerable branch,—the
most mmportant application It 1s, to the art of legislation,
what the science of anatomy 1s to the art of medicine With
this difference, that the subject of 1t 1s what the artist has to
work with, mnstcad of being what he has to operate upon
Nor 1s the body pohtic less in danger from a want of acquam-
tance with the one science, than the body natural from
ignorance 1 the other One example, amongst a thousand
that mght be adduced m proof of this assertion, may be seen '
i the note which termmates this volume

37. Such then were the difficulues such the preliminanes.
—an unexampled work to achieve, and then a new science to
create a new branch to add to one of the most abstruse of
sciences.

38. Yet more. a body of proposed law, how complete so-
ever, would be comparatively useless and uninstructive, unless
explaned and justified, and that in every tittle, by a continued
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accompamment, a perpetual commentary of reasons'! which
reasons, that the comparatve value of such as pomnt in opposite
direcions may be estimated, and the conjunct force, of such
as point m the same direction, may be felt, must be marshalled,
and put under subordination to such extensive and leading
ones as are termed principles There must be thereforte, not one
system only, but two parallel and connected systems, runmng
on together, the one of legislative provisions, the other of
poliical reasons, each affording to the other correction and
support

39. Are enterprises hike these achievable? He knows not
This only he knows, that they have been undertaken, pro-
ceeded 1, and that some progress has been made in aﬁ of
them. He will venture to add, if at all aclhuevable, never at
least by one, to whom the fatigue of attending to discussions,
as and as those which occupy the ensuing pages, would either
appear useless, or feel intolcrable. He will repeat 1t boldly (for
1t has been said before him), truths that fgrm the basis of
poliical and moral science are not to be discovered but b
mvestigations as severe as mathematical ones, and beyond aﬁ
comparison more mntricate and extensive The familanty
of the terms 1s a presumption, but 1t 1s 2 most fallacious one,
of the facility otP the matter. Truths in general have been
called stubborn things- the truths just mentioned are so mn
their own way They are not to be forced into detached and
general propositions, unincumbered with explanations and
exceptions. They will not compress themselves mto epigrams
They recoil from the tongue and the pen of the declaimer.
They flourish not in the same soil with senamene They grow
among thorns; and are not to be plucked, like daisies, by infants
as they run. Labour, the mevitable lot of humanty, 1s n no
track more mevitable than here In vain would an Alexander
bespeak a pecuhiar road for royal vamty, or a Ptolemy, a
smoother one, for royal mdolence There 15 no King's
Road, no Stadtholder’s Gate, to legislative, any more than to
mathematic science

1 To the aggregate of them 2 common denomunation has amnce been
allotted—rhe rationale. [1823 ] *
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CHAPTER [
OF THE PRINCIPLE OF UTILITY

1 Narture has placed mankind under the governance of Mankind

two sovereign masters, pamn and pleasure. It 1s for them alone 23:’”% by
to point out what we ought to do, as well as to detcrmmc‘;,,mn

what we shall do  On the one hand the standard of right and
wrong, on the other the chain of causes and effects, are fastened
to thetr throne They govern us mn all we do, n all we say,
mn all we think every effort we can make to throw off our
subjection, will serve but to demonstrate and confirm 1t
In words a man may pretend to abjure their empire but n
reality he will remain subject to 1t all the while The principle
? utthity! recognizes this subjection, and assumes 1t for the
oundation of that system, the object of which 1s to rear the
fabric of fehaity by the hands of reason and of law. Systems
which attempt to question 1t, deal i sounds instead of senses,
1n caprice mnstead of reason, mn darkness instead of hight

1 Note by the Author, July 1822

To this denomnation has of late been added, or substituted, the greatest
happiness or greatest feheity prinaiple this for shortness, instead of saymng at
length that prinaple which states the greatest happiness of all those whose
interest 15 1n question, as being the nght and proper, and only nght and proper
and umversally desrable, end of human achon of human action in every
situation, and m particular in that of a functionary or set of functionanes
exercising the powers of Government. The word unlity does not so clearly
point to the 1 of pleasure and pan as the words happiness and fehaty do.
nor does 1t lead us to the consideration of the number, of the interests affected,
to the number, as bemng the arcumstance, which contmbutes, 11 the largest
proportion, to the formation of the standard here in question; the standard of
right and wrong, by which alone the propriety of human conduct, m every
situation, can with propriety be mccf This want of a sufficentdy mamfest
connexion between the 1d8as of happiness and pleasure on the one hand, and the
1dea of utility on the other, I have every now and then found operating, and
with but too much efficiency, as a bar to the acceptance, that might otherwise
have been given, to this princple
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But enough of metaphor and declamation: 1t 15 not by such
means that moral science 1s to be improved.

2. The principle of utihity 1s the foundation of the present
work: 1t will be proper therefore at the outset to give an
explict and determinate account of what 15 meant by 1t
By the prmaple! of utihity 15 meant that principle which
approves or disapproves of every action whatsoever, accord-
mg to the tendency which 1t appears to have to augment or
diminish the happiness of the party whose wnterest 15 'in
question® or, what 15 the same thing i other words, to
promote or to oppose that happmess I say of every action
whatsoever, and therefore not only of every action of a private
mndividual, but of every measure of government.

3. By utlity 1s meant that property n any object, whereby
it tends to produce benefit, advantage, pleasure, good, or
happmess, (all this i the present case comes to the same
thing) or (what comes again to the same thing) to prevent
the happening of muschief, pam, evil, or unhappmess to the
party whose mterest 1s considered if that party be the com-
munity 1 general, then the happmess of the commumty 1if a
particular individual, then the happiness of that individual

4 The mterest of the commumty 15 one of the most
general expressions that can occur in the phraseology of
morals: no wonder that the meaning of 1t 1s often lost. When
1t has a meanng, 1t 1s this. The community 1s a fictitious
body, composed of the individual persons who are considered
‘as constituting as 1t were 1ts members. The interest of the
‘communty then 15, what®>—the sum of the mterests of the
several members who compose it.

5 It 1s m vam to talk of the mterest of the commumnty,

1 The word prmnciple 1s dertved from the Latin prinapium which seems
to be compounded of the two words primus, first, or chief, and cprum, a
termunauon which seems to be denived from capio, to take, as in mancipsum,
municipum, to whuch are analogogs, auceps, forceps, and others It 1s a term of
very vague and very extensive significanon 1t 1s apphed to any thing which 1s
conceived to serve as a foundation or beginning to any senes of operations
n some cases, of physical operations, but of mental operauons in the present
case

The principle here 1 question may be taken for an act of the mund, a
sentument; a sentment of approbation, a sentiment which, when apphed
to an action, approves of 1ts utihty, as that quahity of 1t by which the measure
of approbation or disapprobation bestowed upon 1t ought to be governed
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without understanding what 1s the wnterest of the individual.?
A thing 1s said to promote the interest, or to be for the mterest,
of an individual, when 1t tends to add to the sum total of his
pleasures* or, what comes to the same thing, to diminish the
sum total of his pains,

6. An action then may be said to be conformable to the 4n action con-
prmaple of utility, or, for shortness sake, to utility, (mcamngmgi :} the
with respect to the community at large) when the tendency unluy, what
1t has to augment the happiness of the communty 1s greater
than any 1t has to diminush 1t

7 A measure of government (which 1s but a particular 4 measure of
kind of action, performed by a particular person or persons) %::fz"mtl;‘l: o
may be said to be conformable to or dictated by the principle the prinaple of
of unlity, when 1n hike manner the tendency which 1t has o uniy, what
augment the happmess of the commumity 15 greater than any
which 1t has to diminish 1t

8. When an action, or m particular a measure of govern-Laws or dictates
ment, 15 supposed by a man to be conformable to the principle & #H7 what
of utility, 1t may be convenient, for the purposes of discourse,:
to 1magune a kind of law or dictate, called a law or dictate of
utility, and to,speak of the action in question, as being con-
formable to such law or dictate

9 A man may be said to be a partizan of the principle of 4 parnzan of
utihty, when the approbation or disapprobation he almcxesz:f,,{;":;'f;e of
to any action, or to any measure, 1s determined by and
proportioned to the tendency which he conceives 1t to have
to augment or to duntrush the happiness of the community or
in other words, to 1ts conformity or unconformuty to the
laws or dictates of utilty

10. Of an action that 1s conformable to the principle of Ought, ought
utility one may always say either that 1t 1s one that ought to ',:fr“;ng:gl;:,"',’,iw
be done, or at least that 1t 1s not one that ought not to be done. to be under-
One may say also, that 1t 1s nght 1t should be done; at least %
that 1t 15 not wrong 1t should be done: that 1t 15 a nght action;
at Jeast that 1t 1s not a wrong action. When thus interpreted,
the words ought, and right and wrong, and others of that stamp,
have a meaning: when otherwise, they have none.

1 Interest 1 one of those words, which not having any superior genus,
tannot w the ordinary way be defined
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To prove the 11, Has the rectitude of this principle been ever formally
;‘fﬂ:a"‘;fe "{s‘ha"; contested? It should seem that it had, by those who have not
once unnecessary known what they have been meaning Is 1t smcc%uble of any
and smpossible dyrect proof? 1t should seem not for that which 1s used to
prove every thing else, cannot 1tself be proved. a cham of
proofs must have their commencement somewhere. To give

such proof 1s as impossible as 1t 1s needless
It has seldom, 12 Not that there 1s or ever has been that human creature
Z:;‘;;’;‘;‘m{f; breathing, however stupid or perverse, who has not on many,’
pursued perhaps on most occasions of his hfe, deferred to 1t By the
natural constitution of the human frame, on most occasions of
!their lives men m general embrace this prmaple, without
. thinking of 1t. 1f not for the ordering of their own actions, yet
" for the trying of their own actions, as well as of those of other
men There have been, at the same time, not many, perhaps,
even of the most ntelhigent, who have been dlSpOSCdP to em-
brace 1t purely and without reserve There are even few who
have not taken some occasion or other to quarrel with 1,
etther on account of their not understanding always how to
apply 1t, or on account of some prejudice or other which they
were afraid to examune 1mnto, or could not bear to part with.
For such 1s the stuff that man 1s made of. in grinaiple and 1
ractice, in a right track and in a wrong one, the rarest of all

ﬁuman ualities 1s consistency.

It can never be 13, When a man attempts to combat the principle of uthity,
z‘;:"z;‘;'gl}' 1t 1s with reasons drawn, without his being aware of 1t, from
that very principle itself * His arguments, if they prove any

! ‘The prninaiple of utlity, (I have heard 1t sad) 15 2 dangerous pnnciple
1t 1s dangerous on certain occasions to consult 1t * This 15 as much as to say,
what? that 1t 1s not consonant to utihity, to consult uablty in short, that it 1s
not consulting 1t, to consuit 1t

Addition by the Author, July 1822

Not long after the publicaton of the Fragment on Government, anno
1776, 1n which, m the character of an all-comprehensive and all-commanding
principle, the princaple of unlity was brought to view, one person by whom
observation to the above effect was made was Alexander Wedderbum, at that
time Attorney or Sohicitor General, afterwards successively Chuef Justice of
the Common Pleas, and Chancellor of England, under the succesuve titles
of Lord Loughborough and Earl of Rosslyn, It was made—not indeed m
my hearmg, but n the hearing of a person by whom 1t was almost immediately
commumecated to me So far from bemg self-contradictory, 1t was a shrewd
and perfectly truc one By that disunguished functionary, the state of the
Government was thoroughly understood by the obscure individual, at that
tume not so much as supposed to be so, his disquisitions had not been as yet
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thing, prove not that the principle 1s wrong, but that, accord-
ing to the applications he supposes to be made of it, 1t 15 mis-
applied. Is 1t possible for a man to move the earth? Yes; but
he must first find out another earth to stand upon.
14. To disprove the propriety of 1t by arguments 1s imposs- Course to be

) taken for
ible; but, from the causes that have been mentioned, or from emounting

some confused or partial view of 1t, a man may happen to be preudices that
disposed not to reEsh it. Where this 1s the case, 1(9 ﬁe thinks may have been
the setthing of hus opinions on such a subject worth the trouble, Z;ﬁ':;":fd
let hum take the following steps and at length, perhaps, he
may comg to reconcile himself to 1t
1. Let him settle with himself, whether he would wish to
diseard this principle altogether, 1if so, let hum consider what
st 1s that All his reasonmgs (in matters of pohtics especially)
can amount to?
2 If he would, let him settle with himself, whether he
would judge and act without any prnaple, or whether there
18 any other he would judge and act by? v
3 If there be, let hum examine and satsfy himself whether
the principle he thinks he has found 1s really any separate

nteligible principle, or whether 1t be not a mere principle

apphed, with any thing ke a comprehensive view, to the field of Consutu-
tional Law, nor therefore to those features of the English Govemnment, by
which the greatest happiness of the ruling one with or without that of a
favoured few, are now so planly seen to be the only ends to which the course
of 1t has at any ame been directed The principle of utility was an appellauve,
at that ame employed—employed by me, as 1t had been by others, to designate
that which 1n a more perspicuous and instructive manner, may, as above, be
designated by the name of the greatest happiness principle *This pnnaple (said
Wedderburn) is 2 dangerous one* Saymng so, he said that whch, to a certain
extent, 1s strictly true a principle, which lays down, as the only right and justi=
fiable end of Government, the greatest happiness of the greatest number—
how can 1t be demed to be a dangerous one? dangerous 1t unqliesaonably 1s,
to every government which has for its actual end or object, the greatest happi-
ness of a certain one, with or without the addition of some comparatrvely small
number of others, whom 1t 15 a matter of pleasure or accommadation to him to
admut, each of them, to a share in the concern, on the footing of so many
Jumuor partners Dangerous 1t therefore really was, to the mnterest—the sister
mterest-—of all those funcuonanes, mmself included, whose nterest 1t was,
to maximuze delay, vexation, and cxpense, mn judicial and other modes of
procedure, for the sake of the profit, extracuble out of the expense. In a
Government which had for its end mn view the greatest happiness of the
greatest number, Alexandeg Wedderburn might have been Attorney General
and then Chancellor but he would not have been Attorney General wath
415,000 a year, nor Chancellor, with a pecrage with a veto upon all justice,
with 525,000 a year, and with 500 ssgecures at his disposal, under the name
of Elcclcmsmal Bcncﬁgcs, besides et cateras
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n words, a kind of phrase, which at bottom expresses neither
more nor less than the mere averment of his own unfounded
sentiments; that is, what m another person he might be apt
to call caprice?

4. If he 1s inchned to think that his own approbation or
disapprobation, annexed to the idea of an act, without any
regard to 1ts consequences, ts a sufficient foundation for him
to Judge and act upon, let him ask huimself whether his senti-
ment 1s to be a standard of nght and wrong, with respect to
every other man, or whether every man’s sentiment has the
same privilege of being a standard to 1tself?

5. In the first case, let hum ask himself whether hus principle
1s not despotical, and hostile to all the rest of human race?

6. In the second case, whether 1t 1s not anarchical, and
whether at this rate there are not as many different standards
of nnght and wrong as there are men® and whether even to the
sane man, the same thing, which 1s nght to-day, may not
(without the least change 1n 1ts nature) be wrong to-morrow?
and whether the same thing 1s not nght and wrong 1n the
same place at the same time? and m either case, whether all
argument 1s not at an end® and whether, when two men
bave said, ‘I like this,” and ‘I don’t hike 1t,” they can (upon such
a principle) have any thing more to say?

7 If he should have said to himself, No for that the sent-
ment which he proposes as a standard must be grounded on
reflection, let hum say on what particulars the reflection 1s to
turn? if on particulars having rclztlon to the unlity of the act,
then let hum say whether this 15 not deserting his own prin-
ciple, and borrowing assistance from that very one m opposi-
tion to which he sets 1t up or 1f not on those particulars, on
what other paruculars?

8. If he should be for compounding the matter, and adopt-
ing his own principle m ﬁart, and the principle of uttity m
part, let him say how far he will adopt 1t?

9 When he has settled with himself where he will stop,
then let him ask himself how he justifies to humself the adopt-
mg 1t so far? and why he will not adopt 1t any farther?

10. Admitung any other prinaple \'ian the prinaple of
utility to be a right principle, a principle that 1t 1s nght for a
man to pursue, admitung (what 1s not true) that tislc word
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right can have a meaning without reference to utihty, let him
say whether there is any such thing as a motive that 2 man can
have to pursue the dictates of 1t. if there 15, let him say what
that motive 15, and how 1t 15 to be distinguished from those
which enforce the dictates of utility. if not, then lastly let
him say what 1t 1s this other primeiple can be good for?



CHAPTER II
OF PRINCIPLES ADVERSE TO THAT OF UTILITY

All other 1. Ir the prmnaple of utithty be a night principle to be
fgz‘:’g,’fﬂﬁ’t“" governed by, and that m all cases, 1t follows from what has
must be wm,{g becen just observed, that whatever prnciple differs from 1t in
any case must necessarily be a wrong one. To prove any
other principle, therefore, to be a wrong one, there needs no
more than just to show 1t to be what 1t 15, 2 principle of which
the dictates are m some pomt or other different from those
of the principle of utiity to state 1t 15 to confute 1t
Ways n which 2 A prmciple may be different from that of utihity in two
a prnaple may ways 1, By'bemng constantly opposed to 1t this 1s the case
be wrong )mth a prinaiple which may be termed the principle of
asceticism 1 2. By bemg sometimes opposed to 1t, and some-
times not, as 1t may happen. this 1s the case with another,
which may be termed the principle of sympathy and antspathy.
Prinaple of 3 By the principle of asceticism I mean that principle,
ascetiasm,  whach, like the principle of utihity, approves or disapproves of

hat

v Jahy action, according to the tendency which 1t appears to have
to augment or dumuush the happiness of the party whose
mterest 1s'1n questlon, but 11 an inverse mancer approving

Asceticism, 1 Ascetic 15 a term that has been sometimes applied to Monks It comes

origm of the  from a Greek word which sigmifies exercise  The pracuces by which Monks

word sought to distinguish themselves from other men were called thewr Exerases

Principles of the These exercises consisted 1n so many contnvances they had for tormenting

Monks themselves By this they thought to lgguate themselves with the Denty
For the Deity, said they, 1s 2 Being of infimte benevolence now a Bemng of

the most ordinary benevolences pleased to see others make themselves as happy
as they can therefore to make oursclves as unhappy as we can 13 the way to
please the Deity If any body asked them, what motive they could find for
domng all this? Oh! said they, you are not to 1magine that we are punishing
ourselves for nothing we know very well what we are about You are to
know, that for every gran of pain 1t costs 45 now, we are to have a hundred
grams of pleasure by and by The case #, that God loves to see us torment
ourselves at present indeed he has as good as told us so  But this 15 done only
to try us, 1 order just to sec how we should behaye which 1t 15 plain he could
not know, without making the experiment Now then, from the satisfaction
1t gaves ham to see us make ourgplves as unhappy as we can make ourselves in
this present life, we have a sure proof of the satisfaction 1t wall give ham to see
us as happy as he can make us 1n a bife to come
137
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of actions in as far as they tend to diminish his happiness;
disapproving of them m as far as they tend to augment 1t.

4. It 1s evident that any one who reprobates any the least 4 partizan of
particle of pleasure, as such, from whatever source derved, wa’h’;‘{’;‘:’:ﬂﬁh:f
pro tanto a partizan of the principle of ascencism. It 1s only '
upon that principle, and not from the principle oF ufility, that
the most agommablc pleasure which the vilest of malefactors
ever reaped ftom his cime would be reprobated, if 1t
stood alone The case 1s, that 1t never does stand alone, but
1s necessarily followed by such a quannty of pamn (or, what
comes to the same thing, such a chance for a certan quantity
of pawn) that the pleasure 1n comparison of it, 1s as nothing:
and this 15 the true and sole, but perfectly sufficient, reason
for making 1t a ground for punushment.

S There are two classes of men of very different com-~ Phus prnciple
1E.Ilexlons, by whom the principle of asceticism appears toies had i

ave been embraced, the one a set of moralists, the other @fophucal, i
set of religionssts. Dafferent accordingly have been thepihers a reli-
motives which appear to have recommended 1t to the notice8Z~24Y
of these different parties. Hope, that s the prospect of pleasure,
scems to have amimated the former* hope, the aliment of
Ehﬂosophlc pnde* the hope of honour and reputation at the

ands of men  Fear, that 1s the prospect of pain, the latter fear
the offspring of superstitious fancy* the fear of future punish-
ment at the hands of a splenetic and revengeful Deity I say
m this case fear for of the mwisible future, fear 1s more
powerful than hope. These circumstances charactenize the
two different parties among the partizans of the prinaple of
asceticism, the parties and their motives different, the principle
the same.

6 The rehgious party, however, appear to have carred It has been car-
it farther than the philosophical: they have acted morened farther by
consistently and less wisely. The phiosophical party have;;,;c:ﬂiuf,y
scarcely gone farther than to reprobate pleasure the rehigious the *philosophi-
party have frequently gone so far as to make 1t a matter of
ment and of duty to court pan. The philosophical party
have hardly gone farther than the making pan a matter of
indifference It 1s no%evil, they have said- they have not sad,
1t1sagood They have not so much as reprobated all pleasure
m the lump They have discarded only what they have called
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the gross, that 15, such as are organical, or of which the origm

15 easily traced up to such as are organical they have even

cherished and magmified the refined. Yet this, however, not

under the name of pleasure to cleanse itself from the sordes

of its 1m§urc oniginal, 1t was necessary 1t should change ts
t

name. the honourable, the glorious, the reputable, the
becomung, the honestum, the decorum, 1t was to be called- 1n
shgs(, any thing but pleasure
The philosoph- 7, From these two sources have flowed the doctrines from
‘;::’S ',’1':‘;":’"'0:{ " which the sentiments of the bulk of mankind have all along
influence recetved a tincture of this principle, some from the philo-

among persons - sophical, some from the religious, some from both Men of
of education, the ¢ | f ly from the philosophical, as more
religrous among €ducation more frequently from the p phical,
the vulgar  sutted to the elevation of their sentiments the vulgar more
frequently from the superstitious, as more suited to the
narrowness of their mtellect, undilated by knowledge and to
the abjectness of their condition, continually open to the
attacks of fear The tinctures, however, derived from the
two sources, would naturally intermingle, msomuch that a
man would not always know by which of them he was most
influenced and they would often serve to corroborate and
enliven one another 1t was this conformity that made a kind
of alliance between parties of a complexion otherwise so
dissimilar and disposed them to umte upon various occasions
agamnst the common enemy, the partizan of the principle of
utiity, whom they jomned in branding with the odious name
abEpicurcan
The principleyg .Thc principle of asceticism, however, with whatever
ascepiion e:"’ warmth it may have been embraced by its partizans as a rule of
steadily apphed PTIVate conduct, seems not to have been carried to any con-
by etherparty siderable length, when applied to the busmess of government
f,} gﬁuﬂﬁ:ﬁ? In a few nstances it has been carried a httle way by the
philosophical party witness the Spartan regumen Though
en, pethaps, 1t may be considered as having been a measure
of secunity* and an apphcation, though a precipitate and
perverse application, of the principle of utility. Scarcely in
any 1nstances, to any considerable length, by the rehigtous for
the various monastic orders, and the societies of the Quakers,
Dyumplers, Moravians, and other religtomsts, have been free
socteties, whose regimen no man has been astricted to without
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the mntervention of his own consent Whatever merit a man

may have thought there would be m making himself
muserable, no such notion seems ever to have occurred to any
of them, that it may be a ment, much less a duty, to make
others muserable. although 1t should seem, that if a certain
quantity of misery were a thing so desirable, 1t would not
matter much whether 1t were Erought by each man upon
himself, or by one man upon another. Itis ttue, that from the
same source from whence, among the rehgionists, the
attachment to the principle of asceticism took 1ts rise, flowed
other doctrines and practices, from which musery 1n
abundance was produced 1n one man by the mstrumentahity
of another witness the holy wars, and the persecutions for
religion But the passion for producing musery n these cases
proceeded upon some sgeaal ground the exercise of 1t was
confined to persons of particular descripnons they were
tormented, not as men, but as heretics ancf infidels To have
inflicted the same museries on their fellow-believers and fellow-
sectaries, would have been as blameable in the eyes even of
these religionists, as in those of a partizan of the principle of
utthty For a man to give himself a certain number of stripes
was indeed mentorious but to give the same number of
stripes to another man, not consenting, would have been a
sin  We read of samts, who for the good of their souls, and
the mortification of their bodies, have voluntanly yielded
themselves a prey to vermin but though many persons of this
class have wielded the reins of empire, we read of none who
have set themselves to work, and made laws on purpose, with
a view of stocking the body politic with the breed of hugh-
Q!a.ymcn, housebreakers, or incendiaries  If at any time they
ave suffered the nation to be preyed upon by swarms of 1dle
pensioners, or useless placemen, it has rather been from
neghgence and imbecility, than from any settled plan for
oppressing and plundering of the people. If at any tume they
have sapped the sources of national wealth, by crampmg
commerce, and drniving the mmhabitants nto emugranion, 1t
has been with other views, and 1 pursuit of other ends.
If they have declaimed against the purswit of pleasure, and
the use of wealth, they have commonly stoppeaf at declama-
tion they have not, ike Lycurgus, made express ordinances
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for the purpose of bamishing the precious metals. If they
have established 1dleness by a law, 1t has been not because
wdleness, the mother of vice and musery, 1s 1tself a virtue, but
because 1dleness (say they) 1s the road to holness. If under the
notion of fastng, they have jomed m the phan of confining
their subjects to a diet, thought by some to be of the most
nourtshing and prolific nature, 1t has been not for the sake of
making them tributaries to the nations by whom that diet
was to be supplied, but for the sake of manifesng their own
ower, and exercising the obedience of the people If they
ﬁave established, or suffered to be established, pumishments
for the breach of celibacy, they have done no more than
comply with the petinons of those deluded ngorsts, who,
dupes to the ambitious and deep-laid policy of their rulers,
first laid themselves under that 1dle obhigation by a vow.

9 The principle of asceticism seems orignally to have been
the revene of certain hasty speculators, who having perceived,
or fancied, that certain pleasures, when reaped mn certan
crcumstances, have, at the long run, been attended with pams
more than equivalent to them, took occasion to quarrel
with every thing that offered itself under the name of pleasure.
Having then got thus far, and having forgot the point which
they set out from, they pushed on, and went so much further
bs to thunk 1t merttortous to fall m love with pain  Even ths,
we see, 1s at bottom but the principle of utthty misapplied

10 The prmaple of unhty 15 capable of being consistently
pursued} and 1t is but tautology to say, that the more con-
sistently 1t 15 pursued, the better 1t must ever be for human-
kind The prnciple of asceticism never was, nor ever can be,.
consistently pursued by any living creature Let but one tenth
part of the mhabitants of this earth pursue 1t consistently, and

“1y’s time they will have turned 1t into 2 hell

The prinaple of { 11y Among principles adverse! to that of utility, that which

sympathy and

antspathy, what

iﬂu’f'hc following Note was first printed in January 1789

It ought rather to have been styled, more extensively, the prnaple of
caprice. Where 1t applies to the choice of actions to be marked out for myunc-
ton or protlubition, E)r reward or punshment, (to stand, 1n a word, as subjects
for obligations to be 1mposed,) 1t may mndeed with propriety be termed, as in
the text, the pninciple of sympathy and antipathy Bu¥ tgxs appellative does not
so well apply to 1t, when occupied 1n the choice of the events which are to
serve as sources of file with respect o nghts where the actions prohibited
and allowed, the obligations and rights, being already fixed, the only question
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at this day seems to have most influence in matters of govern~

ment, 1s what may be called the prmciple of sympathy and

15, under what arcumstances a man 1s to be mvested with the one or subjected
to the other? from what incidents occaston 15 to be taken to invest a2 man, or
to refuse to invest hum, with the one, or to subject hum to the other? In the
latter case 1t may more appositely be characterized by the name of the phantastic
prinaiple  Sympathy and antipathy are affections of the sensible faculty But
the choice of titles with respect to nights, espeaially with respect to propnetary
nghts, upon grounds unconnected with utility, has been mm many instances
the work, not of the affections but of the unagmation

When, 1n justificaton of an aracle of English Common Law, calling uncles
to succeed 1n certain cases in preference to fathers, Lord Coke produced a sort
of ponderosity he had discovered 1n nghts, disqualifying them from ascending
n a straight hine, 1t was not that he loved uncles parucularly, or hated fathers,
but because the analogy, such as 1t was, was what his 1imagination presented
him with, 1nstead of a reason, and because, to a2 judgment unobservant of the
standard of utithty, or unacquainted with the art of consulung 1t, where affec-
tion 15 out of the way, imagination 1s the only gude

When I know not what ingemuous grammanan invented the proposihon
Delegatus non potest delegare, to serve as a rule of law, 1t was not surely that he
had any antipathy to delegates of the second order, or that it was any pleasure
to him to thunk of the run whach, for want of a manager at home, may befal
the affairs of a traveller, whom an unforeseen accrdent has depnved of the
object of his choitce 1t was, that the incongrusty, of giving the same law to
objects so contrasted as active and passive are, was not to be surmounted, and
that -afus chimes, as well as it contrasts, with ~are

‘When that mexorable maxim, (of which the domumnion 1s no more to be
defined, than the date of its birth, or the name of 1ts father, 15 to be found,)
was 1mported from England for the government of Bengal, and the whole
fabnc of judicature was crushed by the thunders of ex post facto justice, 1t was
not surely that the prospect of a blameless magistracy penshung mn pnson
afforded any enjoyment to the unoffended authors of their musery, but that the
music of the maxim, absorbing the whole imaginanon, had drowned the
cries of humanity along with the dictates of common sense ® Frat justitia,

2 Additional Note by the Author, July 1822

Add, and that the bad system, of Mahometan and other nanve law was to
be put down at all events, to make way for the wnapphcable and sall more
nuschievous systen of English Judge-made law, and, by the hand of his accom-
plice Hastings, was to be put mto the pocket of Impey—Importer of this
mstrument of subversion, {8,000 a-year contrary to law, in addition to the
48,000 a-year lavished upon him, wath the customary profusion, by the hand
of law —See the Account of thus transaction m M:ll's British India

To this Governor a statue 15 erecting by a vote of East India Directors and
Proprictors on 1t should be mscribed—Let 1t but put money into our pockets
no tyranny oo flagitious to be worshipped by us

To thas statue of the Arch-malefactor should be added, for a companion,
that of the long-tobed accomplice the one lodging the bribe in the hand of
the other The hundred milhons of plundered and oppressed Hindoos and
Mahometans pay for the one, a Westmunster Hall subscnipuon mught pay for
the other .

What they have done for Ireland with her seven mullions of souls, the
authorised dealers and perverters of yustice have done for Hindostan with her
hundred milions In there 18 nothine wonderful. The wonder 15—that,
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antipathy By the prnnciple of sympathy and antipathy, I
“tnean that prinaple which approves or disapproves of certain

ruat celum, says another maxim, as full of extravagance as 1t 18 of harmony,
Go heaven to wreck—so0 justice be but done —and what 1s the rumn of king-
doms, m companson of the wreck of heaven?

So again, when the Prussian chancellor, inspired with the wisdom of I know
not what Roman sage, proclaimed 1n good Latn, for the edification of German
cars, Servitus servitutis non, datur, [Cod Fred tom u par 2 v 2 tit x §6
P 308 ] it was not that he had conceived any aversion to the hfe-holder who,
duning the continuance of his term, should wish to gratify a nesghbour wath a
night of way or water, or to the neighbour who should wish to accept of the
mdulgence, but that, to a junsprudental ear, -tus ~tufts sound httle less melo-
dius than -atus -are Whether the melody of the maxim was the real reason
of the rule, 15 not left open to dispute for it 1s ushered in by the conjunction
guia, reason’s appomted harbinger quia servitus servitutis non datur

Neither would equal melody have been produced, nor indeed could similar
melody have been called for, 1n erther of these instances, by the opposite pro-
viston - 1t 1s only when they are opposed to general rules, and not when by thewr
conformity they are absorbed in them, that more specific ones can obtamn a
separate exastence Delegatus potest delegare, and Servitus servitutis datur, pro-
visions already included under the general adoption of contracts, would have
been as unnecessary to the apprehension and the memory, as, in companson
of their energetic negatives, they are msipid to the ear

Were the inquiry diligently made, 1t would be found that the goddess of
harmony has exeraised more influence, however latent, over the dispensations
of Themus, than her most diigent hustoriographers, or even her most passionate
panegyrnsts, scem to have been aware of Every one knows, bow, by the
munstry of Orpheus, it was she who first collected the sons of men beneath
the shadow of the sceptre vet, 1n the mudst of continual expernience, men seem
yet to learn, with what successful diligence she has laboured to gmde 1t 1n 1ts
course Every one knows, that measured numbers were the language of the
mfancy of law none seem to have observed, with what impenious sway they
have governed her maturer age In Enghsh jurisprudence in particular, the
connexion betwixt law and music, however less perceived than in Spartan
legislation, 1s not perhaps real nor less close  The music of the Office, though
not of the same kind, 1s not less musical i 1ts kind, than the music of the
Theatre, that which hardens the heart, than that which softens 1t —sostenutos
as long, cadences as sonorous, and those governed by rules, though not yet
promulgated, not less determinate Search indictments, pleadings, proceed-
1ngs 1n chancery, conveyances whatever trespasses you may find against truth
or common sense, you will find none agamst the laws of harmony The Enghsh
Liturgy, just as this quality has been extolled in that sacred office, possesses
not a greater measure of 1t, than 1s commonly to be found n an Enghsh Act of
Parhament Dhignity, ssmphctty, brevity, precision, intelligibility, possibility
of bemg retamed or so0 much as apprehended, every thing yields to Harmony
Volumes mght be filled, shelves loaded, wath the sacrifices that are maée to

under such institutions, men, though 1n ever such small number, should be
found, whom the view of the injusuces whach, by English Judge-made law,
they are compelled to commut, and the misenies they are thus compelled to
produce, deprive of health and rest Witness the Lotter of an Enghsh Hindo-
stan Judge, Sept 1, 1819, whuch hes before me I will not make so cruel a
requatal for his honesty, as to put his name in print indeed the House of
Commons’ Documents already published leave Little need of 1t
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actions, not on account of their tending to augment the
happiness, nor yet on account of therr tending to diminish the
happiness of the party whose interest 1s 1n question, but merely
because 2 man finds himself disposed to approve or dis-
approve of them. holding up that approbation or disappro—:
bation as a sufficient reason for itself, and disclaiming th
necessity of looking out for any extrinsic ground. Thus far
mn the general department of morals and in the particular
department of politics, measuring out the quantum (as well as
determining the ground) of punishment, by the degree of the
disapprobation

this 1nsatiate power Expletives, her mumsters in Greclan poetry are not less
busy, though 1n different shape and bulk, in Enghsh legistanon 1n the former,
they are monosyllables+ 1n the latter, they are whole hnes P

To return to the principle of sympathy and antipathy a term preferred at first,
on account of 1ts mmparuality, to the prinaple of caprice The choice of an
appellative, 1n the above respects too narrow, was owing to my not having,
at that nme, extended my views over the avil branch of law, any otherwise
than as T had found it inseparably involved in the penal But when we come
to the former branch, we shall see the phantastic principle making at least as
great a figure there, as the principle of sympathy and antipathy 1n the latter

In the days of Lord Coke, the light of utility can scarcely be said to have as
yet shone upon the face of Common Law If a faint ray of 1t, under the name
of the argumentum ab inconvenientt, 1s to be found m a hist of about twenty
topics exhibited by that great lawyer as the co-ordmate leaders of that all-
perfect system, the admussion, so circumstanced, is as sure a proof of neglect,
as, to the status of Brutus and Casstus, exclusron was a cause of nonce It
stands, neither 1n the front, nor n the rear, nor mn any post of honour, but
huddled in towards the muddle, without the smallest mark of preference
[Coke, Littleton, 11 a] Nor 1s this Latin mnconvenience by any means the same
thing with the English one It stands disunguished from mischief and because
by the vulgar 1t 1s taken for something less bad, 1t 1s given by the learned as
something worse The law prefers a mischief to an inconvernence, says an admired
maxim, and the more admured because as nothing s expressed by 1it, the more
1s supposed to be understood

Not that there 1s any avowed, much less a constant opposiion, between the
prescriptions of utiity and the operations of the common law such constancy
we have seen to be too much even for ascetic fervor [Supra, par x] From
time to ame tnstnct would unavoidably betray them into the paths of reason
mstnct which, however 1t may be cramped, can never be killed by education.
The cobwebs spup out of the matenials brought together by ‘the compennon
of opposite analogies,” can never have ceased bemng warped by the silent
attraction of the rational principle though it should have been, as the needle
1s by the magnet, wathout the privity of conscience

*

2 Mew, Tot, ye, v, &c
b And be 1t further enacted by the authority aforesaid, that—Provided
always, and 1t 1s hereby further enacted and declared that—&c &c
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Ths s raher 1201 15 manifest, that this is rather a prinaple m name
the negation #f (|3 in reality. 1t 1s not a positive prificipté of frself, so-much
prncigley”” 1401, - o g : :
than any ¥ing 38 a term employed to signify the negation of all tﬁ;ma le.
posttive What one expects to find 1n a principle 1s some t
pomnts out some external consideration, as a means of war-
ranting and gwding the mternal sentiments of approbation
and disapprobation th expectation 1s but 1ill fulfilled by a
proposition, which does neither more nor less than hold u
each of those sentiments as a ground and standard for 1tsc].g
Sentiments of a 13. In looking over the catalogue of human actions (says
partezan of the 3 parnzan of this principle) n order to determine which of
Paleef i be marked with the seal of disapprob
pathy. them are to be marked with the seal of disapprobation, you
need but to take counsel of your own feelings whatever you
find in yoursclf a propensity to condemn, 1s wrong for that
very reason For the same reason 1t 1s also meet for pumish-
ment 1n what proportion 1t 1s adverse to utility, or whether 1t
be adverse to utility at all, 15 a matter that makes no difference
In that same proportion also 1s 1t meet for punishment if you
hate much, pumish much f you hate little, purush little
'fumsh as you hate. If you hate not at all, pumsh not at all the
e feelings of the soul are not to be overborne and tyranmzed
by the harsh and rugged dictates of gohtlcal utility
The systems 14 The various systems that have been formed concerning
}2:;?;":03:::' the standard of nght and wrong, may all be reduced to the
l;lg the s:%i principle of sympathy and anmpathy One account may
o ';fg’“m d, serve for all of them They consist all of them m so many
reductble 1o thys CONtrIvances for avoiding the obhigation of appealing to any
principle external standard, and for prevailing upon the reader to accept
of the author’s sentument or opmion as a reason for 1tself
The phrases different, but the principle the same.!

Varous phra:es
! It 15 curtous cnough to observe the variety of inventions men have hit

i}::::‘;a:: the upon, and the vanety of phrases they have brought forward, in order to

charagtensstie conceal from the world, and, if possible, from themselves, this very general

marks of so and therefore very pardonable self-sufficiency

many pretended 1 One man says, he has a thing made on purpose to tell um what 1s nght

systems and what 13 wrong, and that 1t 1s called 2 moral sense and then he goes to work
at his ease, and says, such a thing 1s right, and such a thing 15 wrong—why?

1 Moral Sense ‘because my moral sense tells me 1t 13’

2 Common 2 Another man comes and alters the phrase leaving out moral, and putung

Sense 1n common, 1n the room of 1t He then tells you, that'his common sense teaches

him what 1s nght and wrong, as surely as the other’s moral sense did meaning
by common sense, a sense of some kind or other, which, he says, 15 possessed
by all mankund the sense of those, whose sense is not the same as the author’s,
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15. Tt 15 mamifest, that the dictates.of this punciple will This princple
fn.:&uently comade with_those of uality, though perhaps sl feauenily
wi

out intending any such thing  Probably more frequently shar of untiy.
than not* dnd hence it 1s that the business of penal justice 15

being struck out of the account as not worth taking Thus contrivance does
better than the other, for a moral sense, being a new thing, a man may feel
about hum a good while without being able to find 1t out but common sense
15 as old as the creation, and there 1s no man but would be ashamed to be
thought not to have as much of 1t as his neighbours It has another great
tdvantage by appeanng to share power, 1t lessens envy for when a man gets
up upon this ground, 1n order to anathematize those who differ from him,
1t 1s not by a sic volo sic jubeo, but by a velttis jubeatss,
3. Another man comes, and says, that as to a moral seasc mndeed, he cannot 3 Understand-
find that he has any such thing that however he has an understanding, which 1ng
will do quute as well This understanding, he says, 15 the standard of nght and
wrong 1t tells lum so and so  All good and wise men understand as he does
if other men's understandings differ 1n an! tpomt from his, so much the worse
for them 1t 1s a sure sign they are etther defecuve or corrupt
4 Another man says, that there 1s an eternal and immutable Rule of Rught 4 Rule of
that the rule of nght dictates 50 and so and then he begins giving you hus Right
sentiments upon any thing that comes uppermost and these sentiments (you
are to take igf granted) are so many branches of the etemnal rule of nght
5 Another man, or perhaps the same man (it's no matter) says, that there 5 Futness of
are certan practices conformable, and others repugnant, to the Fitness of Things
Things, and then he tells you, at hus lesure, what practices are conformable
and what repugnant just as he happens to hke a practice or dulike 1t
6 A grear multtude of people are continually talking of the Law of Nature, 6 Law of
and then they go on giving you their senuments about what 1s nght and what Nature
1s wrong and these sentiments, you are to understand, are so many chapters
and_secnons of the Law of Nature .
7. Instead of the phrase, Law of Nature, you have sometimes, Law of 7, Law of
+ Reason, Rught Reason, Natural Justuce, Natural Equity, Good Order Any Reason, Right
of them will do equally well Thus latter 1 most used an poliics  The three Reason,
last are much more tolerable than the others, because they do not very Natural Justice,
explicitly claim to be any thung more than phrases they wnsist but feebly upon Natural Equiry,
the being looked upon as so many positive standards of themselves, and seem Good Order
content to be taken, upon occasion, for phrases expressive of the conformity
‘of the thing in question to the proper standard, whatever that may be On
most occasions, however, 1t will be better to say uality unlity 1s clearer, as
refernng more exphcily to pamn and pleasure
8 We have one philosopher, who says, there 1s no hart in any thing 1n 8 Truth
the world but mn telling 2 he and that if, for example, you were to murder
your own father, this would only be a parncular way of saymg, he was not
your father Of course, when this philosopher sees any thing that he does not
like, he says, 1t 15 a particular way of teling a be It 15 saymng, that the act
ought to be done, or may be done, when, i fruth, 1t ought not to be done
9 The farest and openest of them all as that sort of man who speaks out, 9 Doctrine of
and says, I am of the number of the Elect now God lumself takes care to mform Election,
the Elect what 18 ight and that wath so good effect, and let them strive ever
50, they cannot help not only knowng it but pracusng 1t If therefore a man
wants to know what 1s nght and what 1s wrong, he has nothing to do but to

cc e .
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carried on upon that tolerable sort of footing upon which we
see 1t carried on fn common at this day. For what more

1t 1s upon the prmaple of antupathy that such and such acts are often repro-
bated on the score of their being unnatural the practice of exposing chaldren,
established among the Greeks and Romans, was an unnatural pracice Un-
natural, when 1t means anv thing, means unfrequent and there 1t means some-
thing, although nothing to the present purpose But here 1t means no such
thing for the frequency of such acts 1s perhaps the great complaint It there-
fore means nothung, nothing, I mean which there 1s in the act stself All ¢
can serve to express 15, the disposition of the person who 1s talking of 1t the
disposition he 15 1n to be angry at the thoughts of it Does 1t ment hus anger?
Very lkely it may but whether 1t does or no 1s a question, which, to be
answered nightly, can only be answered upon the pnnciple of uality.

Unnatural, 15 as good a word as moral sense, or common sense, and would
be as good a foundation for a system  Such an act 1s unnatural, that 1s, repug-
nant to nature for I do not like to practise 1t and, consequently, do not prac-
ose1t It 1s therefore repugnant to what ought to be the nature of every body

clse

The muschuef common to all these ways of thinking and argung (which,
1 truth, as we have seen, are but one and the same method, couched 1n
different forms of words) 1s their serving as a cloke, and pretence, and aliment,
to despottsm 1f not a despotsm tn practice, a despotism however m disposi-
ton which 15 but too apt, when pretence and power offer, to show tself mn
practice The consequence 15, that with wmtentions very commonly of the
purest kind, a man becomes a torment either to himself or his fellow-creatures
If he be of the melancholy cast, he sits i silent gnef, bewailing thewr blindness
and depravity if of the 1rascible, he declaims with fury and virulence agamnst
all who differ from him, blowing up the coals of fanatcism, and branding
wath the charge of corrupuon and msncenty, every man who does not think,
or profess to think, as he does

If such a man happens to possess the advantages of style, his book may do a
considerable deal of muschief before the nothingness ofy 1t 18 understood

These prinaiples, 1f such they can be called, 1t 1s more frequent to see apphed
to morals than to pobitics but their influence extends itself to both In pohtcs,
as well as morals, a man will be at least equally glad of a pretence for deciding
any question 1n the manner that best pleases lum, without the trouble of
mqury If a man 15 an wfallble judge of what 15 nght and wrong in the
actions of private individuals, why not in the measures to be observed by
public men in the direction of those actions? accordmgly {not to menton
other chimeras) I have more than once known the pretended law of nature
set up 1 legislative debates, mm opposition to arguments demved from the
principle of uuhty

Whether unshiy ‘But 1s 1t never, then, from any other considerattons than those of utlity,
1s actually the that we denve our notions of nght and wrong? 1 do not know 1 do not care

sole ground ¢

of Whether a moral senument can be ongmally conceived from any other source

all the approba- than a iew of utihity, 15 one question whether upon examination and reflec-

tion we ever
bestow, 15 a

different con-
sideration

ton 1t can, mn pomt of fact, be actually persisted n and justfied on any other
ground, by a person reflecung within himself, 1s another whether 1n pomnt of
night 1t can properly be justified on any other ground, by a person addressing
himself to the commumty, 1s a third The two firstare questions of specula-
tion 1t matters not, comparatively speaking, how they are decided The last

18 a question of practice the decision of 1t 1 of as much smportance as that of
any can be
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natural or more general ground of hatred to a practice can
there be, than the mischievousness of such practice? What
all men are exposed to suffer by, all men will be disposed to
hate. It 1s far yet, however, from beng a constant ground.
for when a2 man suffers, 1t 15 not always that he knows what
1t 1s he suffers by. A man may suffer grievously, for mstance,
by 2 new tax, without being able to trace up the cause of his
sufferings to the mjustice of some neighbour, who has eluded
the payment of an old one.
16 The prinaple of sympathy and antipathy 15 most apt This principle

15 most apt to
to err on the side of sevenity. Itis for applying pumishment mn & mosf 40

many cases which deserve none 1 many cases which deserve of ceventy
some, 1t 1s for applying more than they deserve. There 1s no
incident imagmable, be 1t ever so trivial, and so remote from
muschuef, from which this principle may not extract a ground
of punishment Any dxﬁgrcnce in taste any difference 1n
opimuon upon one subject as well as upon another. No dis-
agreement so trifling which perseverance and altercation will

‘I feel 1n myself,” (say you) ‘a disposttion to approve of such or such an action
in 2 moral view but this 15 not owing to any notions 1 have of 1ts being a
useful one to the commumty I do not pretend to know whether 1t be an
useful one or not 1t may be, for aught I know, a mischievous one * ‘But 1s 1t
then,’ (say I) ‘a muschievous one? examune, and if you can make yourself
senable that 1t 1s so, then, if duty means any thing, that 15, moral duty, 1t 1s
your duty at least to abstamn from 1t and more than that,1f 1t 1s what lies 1
your power, and can be done without too great a sacnfice, to endeavour to
preventit It 1s not your chenishing the notion of 1t in your bosom, and giving
it the name of virtue, that will excuse you’

‘I feel 1n myself,” (say you agan) ‘a disposition to detest such or such an
acuon 1n a moral view, but this 1s not owing to any notions [ have of s
being a muschievous one to the community I do not pretend to know
whether 1t be a mischievous one or not 1t may be not 2 mischievous one
it may be, for aught 1 know, an useful one¢’—'May 1t indeed,” (say I) ‘an
useful one? but let me tell you then, that unless duty, and nght and wrong,
be just what you please to make them, 1f 1t really be pot a mischuevous one,
and any body has a mund to do 1t, 1t 1s no duty of yours, but, on the contrary,
1t would be very wrong 1n you, to take upon you to prevent ham detest 1t
within yourself as much as you please, that 1t may be a very good reason
(unless it be also 2 useful onc) for your not doing it yourself but if you go
about, by word or deed, to do any thing to hunder hum, or make lum suffer
for 1t, 1t 13 you, and not he, that have done wrong 1t 13 not your setting your-
sclf to blame lus conduct, or branding it with the name of vice, that will
make lum culpable, or you blameless Therefore, if you can make yourself
content that he shall be of one mind, and you of another, about this marter,
and so continue, 1t 1s well but if nothing wall serve you, but that you and he
must needs be of the same mind, I'll tell you what you have to do 1t 1s for you
to get the better of your antipathy, not for hum to truckle to it ®
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not render senous  Each becomes 1n the other’s eyes an enemy,
and, if laws permut, a crimmal! This 1s one of the crcum-
stances by which the human race 1s disingwshed (not much
indeed to 1ts advantage) from the brute creation.

But errs, n 17 It 1s not, however, by any means unexampled for this

::":;;”;i"z? principle to err on the side of lemity A near and perceptible

Temsty muschief moves antipathy. A remote and imperceptible mus-
chuef, though not less real, has no effect Instances i proof of
ths will occur 1n numbers n the course of the work 2 It would
be breaking 1n upon the order of 1t to give them here

The theological 18, It may be wondered, perhaps, that in all this while no

prnaple, what 1 aneion has been made of dlic theological rprmaplc, meanung

o

—not a separate
principle PT that principle which professes to recur for the standard of

.+ nght and wrong to the will of God. But the case 1s, this 1s
not 1n fact a distinct principle It 15 never any thing more or
ess than one or other of the three before-mentioned principles
presenting 1tself under another shape The will of God here
meant cannot be his revealed will, as contamed i the sacred
wntings. for that 15 a system which nobody ever thinks of

1 Kang James the First of England had concerved a violent antipathy against
Arnans two of whomhe burnt 2 This gratification he procured himself with-
out much difficulty the notions of the times were favourable to 1t He wrote
a funous book aganst Vorstius, for being what was called an Armuman for
Vorstius was at a distance He also wrote a funious book, called ‘A Counter-
blast to Tobacco,” aganst the use of that drug, which Sir Walter Raleigh had
then lately mtroduced Had the notions of the times co-operated with him,
he would have burnt the Anabaptist and the smoke of tobacco 1n the same fire
However, he had the satisfaction of putung Raleigh to death afterwards,
though for another crime

Disputes concerning the comparative excellence of French and Itahian music
have occasioned very serious bickenngs at Paris  One of the parues would not
have been sorry (says Mr D’Alembert?) to have brought government into
the quarrel Pretences were sought after and urged Long before that, a dis-
pute of like nature, and of at least equal warmth, had been kindled at London
upon the comparatve ments of two composers at London, where riots
between the approvers and disapprovers of a new play are, at this day, not
unfrequent The ground of quarrel between the Bigendians and the Lattle-
endrans 1n the fable, was not more frivolous than many an one which has lad
emprres desolate  In Russia, 1t 1s said, there was a2 ime when some thousands
of persons lost their lives 1n a quarrel, in which the government had taken part,
about the number of fingers to be used mn making the sign of the cross This
was 1 days of yore the munsters of Catherine Il are better mstructedc than to
take any other part 1n such disputes, than that of preventng the parties con-
cemed from doing one another a muschuef "

T See ch xwi [Division), par 42, 44

& Hume's Hist vol 6 b Melanges Essa1 sur la Liberté de la Musique
¢ Tnstruct art 474, 475, 476
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recurning to at this time of day, for the details of pohical
administration- and even before 1t can be apphied to the details
of private conduct, 1t 1s umversally allowed, by the most
emunent divines of all persuasions, to stand 1n need of pretty
ample interpretations, clse to what use are the works of those
divines? And for the gumdance of these interpretations, 1t 1
also allowed, that some other standard must be assumed.
The will then which is meant on this occasion, 1s that which
may be called the presumptive will: that 1s to say, that which 15
presumed to be hus will on account of the conformity of 1its
dictates to those of some other principle What then may be
this other principle? 1t must be one or other of the three
mentioned above for there cannot, as we have seen, be any
more It 15 plamn, therefore, that setting revelation out of the
question, no light can ever be thrown upon the standard of
nght and wrong, by any thing that can be said upon the
question, what 15 God’s will We may be pcrfecffy sure,
indeed, that whatever 1s nght 1s conformable to the wall of
God but so far 15 that from answering the purpose of showing
us what 1s right, that 1t 15 necessary to know first whether a
thing 1s right, m order to know from thence whether 1t be
conformable to the will of God 1
19. There are two things which are very apt to be con- Annpathy, let
founded, but which 1t imports us carefully to distmguish.— e ahons i
the motive or cause, which, by operating on the mind of an s mght, 15 never
mndividual, 1s productive of any act and the ground or reason of #self a right
which warrants a legslator, or other by-stander, 1n regardmggm""d of action

! The prunciple of theology refers every thung to God's pleasure But The principle of
what 15 God’s pleasure? God does not, he confessedly does not now, either theology how
speak or wnite to us How then are we to know what 1s hus pleasure? By reduable to one
observing what 1s our own plessure, and pronounang 1t to be hus - Accordingly or another of the
what 1s called the pleasure of God, 1s and must necessanly be (revelauon three principles
apart) neither more nor less than the good pleasure of the person, whoever
he be, who 1s pronouncing what he believes, or pretends, to be God's pleasure
How know you 1t to be God's pleasure that such or such an act should be
abstained from? whence come you even to suppose as much? ‘Because the
engaging 1n 1t would,  1magine, be prejudicial upon the whole to the happiness
of mankind,” says the partizan of the principle of utiity ‘Because the commus-
ston of 1t 15 attended with a gross and sensual, or at least with a tnfling and
transient sausfaction,’ says the partizan of the pninaiple of ascetiasm ‘Because
I detest the thought of 1t, and I cannot, neither ought I to be called upon to
tell why,’ says he who proceeds upon the principle of antipathy In the words
of one or other of these must that person necessarily answer (revelanon apart)
who professes to take for hus standard the will of God

k'
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that act with an eye of approbation. When the act hapgcns, m
the particular mstance 1n question, to be productive of effects
which we approve of, much more 1f we happen to observe
that the same monve may frequently be productive, mn other
instances, of the like effects, we are apt to transfer our approba-
tion to the motive 1tself, and to assume, as the just ground for
the approbation we bestow on the act, the aarcumstance of 1ts
ongmatng from that motive It 15 1n this way that the senti-
ment of antipathy has often been considered as a just ground
of action Anupathy, for instance, 1n such or such a case, 1s
the cause of an action which 1s attended with good effects
but this does not make 1t a right ground of action in that
case, any more than mn any other. Sull farther Not only the
effects are good, but the agent sees beforehand that they will
be so This may make the action indeed a perfectly night
action but 1t does not make antipathy a nght ground of
action. For the same sentiment of antuipathy, if implatly
deferred to, may be, and very frequently 1s, productive of the
very worst effects Antipathy, therefore, can never be a
nght ground of action No more, therefore, can resentment,
which, as will be seen more particularly hereafter, 1s but a
modification of antipathy The only nght ground of action,
that can possibly subsist, 15, after all, the consideration of
utthity, which if 1t 1s a right principle of action, and of appro-
bation, 1n any one case, 1s so 1n every other Other principles
in abundance, that 1s, other motives, may be the reasons why
such and such an act has been done that 15, the reasons or
causes of its bemng done but 1t 1s this alone that can be the
reason why it might or ought to have been done  Anupathy
or resentment requires always to be regulated, to prevent its
domg muschief. to be regulated by what? always by the
prmcxglc of utihty. The principle of utility neither requires
nor admits of any other regulator than itself



CHAPTER 1II

OF THE FOUR SANCTIONS OR SOURCES OF PAIN AND
PLEASURE

1. It has been shown that the happmess of the mdividuals, Connexion of
of whom a community 1s composed, that 1s their pleasures and :i'::h‘:’;f‘;'e_
their secunity, 1s the end and the sole end which the legislator ceding
ought to have m view the sole standard, m conformity to
which each individual ought, as far as depends upon the
legslator, to be made to fashton lhus behaviour But whether
it be this or any thing else that 1s to be done, there 1s nothing
by which a man can ultimately be made to do 1t, but either
pam or pleasure Having taken a general view of these two
grand objects (v1z , pleasure, and what comes to the same thing,
immunity from pam) m the character of final causes, 1t will
be necessary to take a view of pleasure and pamn 1tself, i the
character of efficrent causes or means

2 There ‘are four disungushable sources from which Four sanctions
pleasure and pain are m use to flow considered separatcly,;e';‘;:;:"a:{
they may be termed the physical, the political, the moral, and pan
the religrous and masmuch as the pleasures and pains belonging}
to each of them are capable of giving a binding force to any;}
law or rule of conduct, they may all of them be termedf
sanctions 1 '

1 Sanctio, i Latin, was used to signify the act of binding, and, by a common
grammatical transition, any thing which serves to bind a man to wit, to the
observance of such or such a mode of conduct According to a Laun gram-
marzan,® the import of the word 1s derived by rather a far-fetched process (such
as those commonly are, and 1n a great measure ndeed must be, by which
intellectual 1deas are denved from sensible ones) from the word sanguis,
blood because, among the Romans, with a view to inculcate into the people a
persuasion that such or such a mode of conduct would be rendered obligatory
upon a man by the force of which I call the religious sanction (that 1s, that he
would be made to suffer by the extraordinary interposition of some superior
being, 1f he failed to observe the mode of conduct 1n question) certamn cere-
momtes were contnived by the priests. 1 the course of which ceremomues the

blood of vicims was made use of
A Sanction then 1s a source of oblhigatory powers or motives that 1s, of pans

a Servius  See Amnsworth's Dict ad verbum Sanctio
147
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1. The physeal 3 If 1t be 1 the present life, and from the ordinary course

sanction of nature, not purposely modified by the mnterposition of the
will of any human being, nor by any extraordinary mter-
position of any superior mvisible being, that the pleasure or
the pain takes place or 1s expected, 1t may be said to 1ssue from
or to belong to the physxcalp sanction.

2 Thepolmcal 4 1If at the hands of a particular person or set of persons m
the communty, who under names correspondent to that of
Judge, are chosen for the particular purpose of dispensing 1t,
according to the will of the sovereign or supreme ruling
power m the state, 1t may be said to 1ssue from the political

sanction.
3 Themoralor 5 1If at the hands of such chance persons in the community,
popular as the party 1 question may happen mn the course of hus hfe to

have concerns with, according to each man’s spontanecous
disposition, and not according to any settled or concerted
rule, 1t may be said to 1ssue from the moral or popular sanction.?
4. Therehgous 6 If from the immediate hand of a superior nvisible being,
cther 1n the present life, or 1n a future, 1t may be said to 1ssue
from the religious sanction
The pleasures 7 Pleasures or pans which may be expected to 1ssue from

and pasns which
belong fo the the physical, political, or moral sanctions, must all of them be

religious sanc- expected to be experienced, if ever, in the present hfe: those
ton, may  which may be expected to 1ssue from the religious sanction,

;‘,{:;if;ffh:'ofhz may be expected to be experienced either i the present hfe

Sfuture Or 1n a future.
Those which 8 Those which can be expertenced 1n the present hfe, can
regard the pre-  of course be no others than such as human nature n the course

ent life,
f,,h,d,"ﬁo{::'," of the present hife 1s susccptible of and from each of these

source they flow, sources may flow all the ilcasurcs or pains of which, in the

differ only n the - ;e of the present life, human nature 1s susceptible. 'With
circumstances of

their production Tegard to these then (with which alone we have n this place

and pleasures, which, according as they are connected with such or such modes
of conduct, operate, and are indeed the only things which can operate, as
motives See Chap x [Motves]

? Better termed popular, as more directly ndicative of 1ts constituent cause,
as hkewise of 1ts relation to the more common phrase public opsnon, 1n French
optmion publique, the name there given to that tutelary power, of which of lawe
50 muc!f 15 said, and by which so much 1s donc The latter appellation 15 how-
ever unhappy and mnexpressive, since 1if oprmson 13 material, 1t 15 only in virtue
of Ehe mﬂuﬁncc 1t exercises over action, through the medium of the affections

th = w1
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any coneern) those of them which belong to any one of those
sanctions, differ not ultimately m kind from those which
belong to any one of the other three: the only difference
there 1s among them lies i the arcumstances that accompany
their production. A suffering which befalls a man n the
natural and spontaneous course of things, shall be styled, for
instance, a calamity, m which case, if 1t be supposed to befall
him through any imprudence of hus, 1t may be styled a punish-
ment issuing from the physical sancion Now this same
suffering, 1f inflicted by the law, will be what 1s commonly
called a pumshment, if mcurred for want of any friendly
assistance, which the misconduct, or supposed misconduct,
of the sufferer has occasioned to be mthhorden, a pumshment
issuing from the moral sanction, if through the immediate
interposition of a particular providence, a pumshment 1ssuing
from the religious sanction.

9 A man’s goods, or hus person, are consumed by fire. Example

If thus happened to hum by what 15 called an accident, 1t was
a calamity 1f by reason ofy his own imprudence (for mnstance,
from his neglecting to put his candle out) 1t may be styled a
punishment of the physical sanction 1f 1t happened to him by
the sentence of the pohtical magistrate, a puushment belong-
ing to the political sanction, that 1s, what 1s commonly called
a punushment 1f for want of any assistance which hus neighbour
withheld from him out of some dislike to his moral character,
a punishment of the moral sancton 1f by an immediate act
ofp God's displeasure, manifested on account of some sin com-
mitted by him, or through any distraction of mind, occasioned
by the dread of such displeasure, a pumishment of the religrous
sanction !

10 As to such of the pleasures and pamns belonging to the Those whick
religious sanction, as regard a future hfe, of what kind these regard a future
may be we cannot know These ke not open to our observa- i;,:g;;};’;
tion During the present hfe they are matter only of expecta- known
tion and, whether that expectation be denived from natural
or revealed rehgion, the particular kind of pleasure or pan,
if 1t be different from all LEosc which lie open to our observa-

! A suffenng concerved®to befall 2 man by the immediate act of God, as
above, 15 often, for shortness’ sake, calied a yudgment instead of saying, a suffering

infhicted on hum 1n consequence of a special judgment formed, and resolution
thereupon taken, by the Daty
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tion, 1s what we can have no 1dea of. The best ideas we can
obtamn of such pamns and pleasures are altogether unliquidated
n pornt of quafxty. In what other respects our 1deas of them
may be liquidated will be considered m another place *

11. Of these four sanctions the physical 15 altogether, we
may observe, the ground-work of the political and the moral:

the other three.” SO 15 1t also of the religious, 1 as far as the latter bears relation

Use of this
chapter

to the present life. It 15 included in each of those other three.
This may operate m any case, (that 15, any of the pans or
pleasures belonging to 1t may operate) independently of them:
none of them can operate but by means of In a word, the
powers of nature may operate of themsclves; but neither the
magistrate, nor men at large, can operate, nor 1s God 1 the
case 1n question sWpposed to operate, but through the powers of
nature.

12 For these four objects, which 1n their nature have so
much 1 common, 1t seemed of use to find a2 common name.
It scemed of use, in the first place, for the convenience of
giving a name to certam pleasures and pans, for which
2 name equally charactenstic could hardly otherwise have
been foung m the second place, for the sake of holding up the
efficacy of certamn moral £rccs, the mfluence of which 1s apt
not to be sufficiently attended to Does the political sanction
exert an mnfluence over the conduct of mankind? The moral,
the religious sanctions do so too. In every inch of his career
are the operations of the political magstrate hable to be aided
or 1mpched by these two foreign powers who, one or other
of them, or both, are sure to be either his rivals or his allies
Doses 1t happen to him to leave them out of his calculations?
he will be sure almost to find himself mistaken 1n the result
Of all this we shall find abundant proofs in the sequel of this
work. It behoves him, therefore, to have them contmually
before his eyes; and that under such a name as exhibits the
relanion they bear to hus own purposes and designs

1 See ch, xu1 [Cases unmeet] par 2 note



CHAPTER IV

VALUE OF A LOT OF PLEASURE OR PAIN, HOW TO
BE MEASURED

1. PLEASURES then, and the avoidance of pams, are the ends

Use of this

which the liﬁlslator has 1n view. 1t behoves him therefore toraper

‘understand their value. Pleasures and pains are the iftstruments
he has to work with- 1t behoves him therefore to understand
their force, which 1s agamn, i other words, their value

2. To a person considered by himself, the, value of a pleasure
or pam considered by stself, w1l{bc greater or less, according to
the four following circumstances!

\ 1. Its intensity.

v 2 Its duration

t 3 Its cerrainty or uncertanty.

4. Its propinquity or remoteness

. 3. These are the arcumstances which are to be considered
m esumaung a pleasure or a pamn considered each of them by
tself But when the value of any pleasure or pamn 1s considered
for the purpose of esumating the tendency of any act by which
1t 1s produced, there are two other arcumstances to be taken
mnto account, these are,

5. Its fecundity, or the chance 1t has of being followed by
sensations of the same kind that 1s, pleasures, 1f 1t be a pleasure:
pamns, if 1t be a pain

6. Its punity, or the chance 1t has of not being followed by

! These arcumstances have since been domunated elements or dimensions of
value m a pleasure or a pan
Not long after the pubbcauon of the first edition, the following memonter
verses were framed, 1n the view of lodging more effectually, 1n the memory,
these points, on which the whole fabnc of morals and legislanon may be seen
to rest
Intense, long, certan, speedy, frutful, pure—
Such marks n pleasures and mn pains endure
Such ple seek 1f private be thy end
If 1t be public, wade let them extend
Such pams avoid, whichever be thy view:
If pans must come, let them extend 10 few,

15

Crrcumstances
to be taken into
the account m
estimating the
value of a plea-
sure or pawn con-
sidered wth
reference to a
single person,
and by sself
-—considered as
connected with
other pleasures
or pains,
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sensations of the opposite kind that 1s, pams, 1f 1t be a pleasure:
pleasures, 1f 1t be a pam

These two last, however, are m strictness scarcely to be
deemed properties of the pleasure or the pamn 1tself, they are
not, therefore, 1n strictness to be taken into the account of the
value of that pleasure or that pun They are m strictness to
be deemed properties only of the act, or other event, by which
such pleasure or pain has been produced, and accordingly are
only to be taken into the account of the tendency of sucz act
or sych event

—constdered 4 ; To a number of persons, with reference to each of whom
:‘;’:hﬂf'f:z;"‘o} the value of a pleasure or a pain 1s considered, 1t will be greater
persons , or less, according to seven circumstances to wit, the six pre-
ceding ones, v1z
1. Its mntensity
2 Its duration
3 Its certamnty or uncertainty
4. lts propinguity or remoteness.
s Its fecundity
6 Its purity
And one other, to wit
7 Its extent, that 15, the number of persons to whom 1t
extends, or (in other words) who are affected by 1t
Process for 5. To take an exact account then of the gencral tendency of
:::d'::‘c’;%ftf;y any act, by which the mterests of a community are affected,
actorevens  proceed as follows Begin with any one person of those whose

mnterests seem most immediately to be affected by 1t and
take an account,

1. Of the value of each distnguishable pleasure which
appears to be produced by 1t 1n the first instance

2. Of the value of each pan which appears to be produced
by 1t m the first mstance

3 Of the value of each pleasure which appears to be pro-
duced by st affer the first Thus constitutes the fecundity of the
first pleasure and the impunity of the first pan.

4. Of the value of each pan which appears to be produced
by 1t after the first. This constitutes the fecundity of the first
pam, and the impurity of the first pleasure,

5 Sum up all the values of all the pleasures on the one side,
and those off;ll the pains on the other The balance, 1f 1t be on
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the side of pleasure, will give the good tendency of the act upon
the whole, with respect to the mterests of that individual
pcrscin; if on the side of pawn, the bad tendency of 1t upon the
whole

6 Take an account gf the number of persons whose mterests
appear to be concerned; and repeat the above process with
respect to each  Sum up the numbers expressive of the degrees
of good tendency, which the act has, with respect to each
individual, 1n regard to whom the tendency of it 1s good upon
the whole. do this agam with respect to each md1v1duaf n
regard to whom the tendency of 1t 15 good upon the whole do
this again with respect to each individual, n regard to whom
the tendency of 1t 1s bad upon the whole Take the balance;
which, if on the side of pleasure, will give the general good
tendency of the act, with respect to the total number or com-
munty of individuals concerned, 1if on the side of pam, the
general evi] tendency, with respect to the same community

6. It 1s not to be expected that this process should be strictly Use of the fore-
pursued previously to every moral judgment, or to every$°"8Froes
legislative or judicial operation It may, however, be always
kept m view and as near as the process actually pursued on
these occasions approaches to 1t, so near will such process
approach to the character of an exact one

7. The same process 1s alike applicable to pleasure and pain, The same pro-
in whatever shape they appear and by whatever denomina- gﬂo‘;ﬂ:ﬁﬁ .
uon they are disungwshed to pleasure, whether 1t be called p,gq, and mis-
good (which 1s properly the cause or nstrument of pleasure) dhuef, and all
or profit (which 1s distant pleasure, or the cause or instrument :’:"f; nf"";ﬂ'-‘ﬁa;:'m
of distant pleasure,) or convenence, or advantage, bevﬁ{it, and pan
emolument, happness, and so forth to pain, whether 1t be called
evsl, (which corresponds to good) or mischsef, or mconvensence,
or disadvantage, or loss, or unhappiness, and so forth.

8 Nor 1s this a novel and unwarranted, any more than 1t Conformity of
1s a useless theory. In all thus there 15 nothing but what the z:s"':hf:"‘"“ fo
practice of mankind, wheresoever they have a clear view "
of their own muerest, 15 perfectly conformable to. An arncle
of property, an estatc 1n land, for mstance, 1s valuable, on
what account? On account of the pleasures of all kinds which
it enables a man to produce, and what comes to the same

thing the pams of all kinds which 1t enables him to avert.
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But the value of such an article of property 1s umversally
understood to rise or fall according to the length or shortness
of the aume which a man has 1n 1t* the certainty or uncertainty
of 1ts coming 1nto possession: and the nearness or remoteness
of the tume at which, if at all, 1t is to come mto possession.
As to the mntensity of the pleasures which a man may denive
from 1t, this 1s never thought of, because it depends upon the
use which each particular person may come to make of 1t;
which cannot be esumated aill the particular pleasures he may
come to derive from it, or the particular pams he may come to
exclude by means of i, are brought to view For the same
reason, neither does he think of the fecundity or purity of those
pleasures.

Thus much for pleasure and pamn, happmness and un-
happiness, m general We come now to consider the several

particular kinds of pain and pleasure.



CHAPTER V
PLEASURES AND PAINS, THEIR KINDS

1. HavING represented what belongs to all sorts of pleasures Pleasures and
and pans alike, we come now to exhubit, cach by itself, the ‘1’"”‘;':‘1:'”“:
several sorts of pams and pleasures Pamns and pleasures may 2’ Complex
be called by onc general word, mtcresung perceptions.

Interesting perccptions are either simple or complex. The
simple ones are those which cannot any one of them be
resolved nto more complex are those which are resolvable
mto divers simple ones A complex nteresting perception
may accordingly be composed either, 1 Of pleasures alone

2 Of pamns alone or, 3 Of a pleasure or pleasures, and a pan
or pains together. What determines a lot of pleasure, for
example, to be regarded as one complex pleasure, rather than
as divers simple ones, 1s the nature of the exaung cause

Whatever pleasures are excited all at once by the action of
the same cause, arc apt to be looked upon as constituting all
together but one pleasure

2 The several sunple pleasures of which human nature 15 The smple
susceptible, scem to be as follows 1. The pleasures of sense f::“’:"’""’ emim=
2. The pleasures of wealth 3 The pleasures of skill. 4. The
pleasures of amuty. 5. The pleasures of a good name. 6. The
pleasures of power 7 The pleasures of piety 8. The pleasures
of benevolence 9. The p{)casures of malevolence 10. The
pleasures of memory. 11. The pleasures of imagination.

12 The pleasures of expectation. 13 The pleasures dependent
on association 14. The pleasures of rchef.

3 The several simple pams seem to be as follows 1. The The smple
pams of privation 2 The pains of the senses. 3 The pains of 2o enumer-
awkwardness. 4 The pans of enmity § The pains of an ill
name. 6. The pains of piety. 7, The pams of benevolence.

8. The pamns of malevolence. 9. The pains of the memory.
10. The pains of the imagmation. 11. The pams of expecta-
tion. 12. The pams«dependent on association.! —

! 15 what seemed to be a complete hist of the ey g

uvch;lh eﬂ;alt;lkog;emhm g:nvsmpm of which human naturepls suscepl:lblv::;";,,‘;:‘w}‘y none
155
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1 Pleasures of 4. 1. The Slleasurcs of sense seem to be as follows: 1 The

ted

2 Pleasures of
wealth, which
are ether of

sense  enumera- Plcasufes Of

e taste or palate, ncluding whatever pleasures
are expenienced n satisfying the appetites of hunger and thirst.
2 The pleasure of mtoxication 3 The pleasures of the organ
of smeling 4 The pleasures of the touch 5 The simple
pleasures of the ear, independent of association 6. The simple
pleasures of the eye, mdependent of association 7. The
pleasure of the sexual sense 8 The pleasure of health or, the
mnternal pleasurable feehng or flow of spints (as 1t 15 called)
which accompanies a state of full health and vigour, especially
at times of moderate bodily exertion 9 The pleasures of
novelty or, the pleasures derived from the gratfication of
the appetite of cunosity, by the application of new objects
to any of the senses !

5 2. By the pleasures of wealth may be meant those
pleasures which a man 1s apt to derive from the consciousness

acqusition or of Of possessing any article or articles which stand 1n the hst of

possession

3 Pleasures of
skull

4 DPleasures of
amuty

nstruments of enjoyment or security, and more particularly
at the ume of hus first acquining them, at Whl(‘fl ume the
pleasure may be styled a pleasure of gan or a pleasure of
acquisition  at other times a pleasure of possession

3 The pleasures of skill, as exercised upon particular
objects, are those whuch accompany the application of such
particular mstruments of enjoyment to their uses, as cannot
be so apphed without a greater or less share of difficulty or
exertion ®

6 4. The pleasures of amity, or self-recommendation, are
the pleasures that may accompany the persuasion of a man’s

msomuch, that if, upon any occasion whatsoever, a man feels pleasure or
pamn, 1t 15 erther referable at once to some one or other of these kinds, or
resolvable 1nto such as are It mught perhaps have been a sansfaction to the
reader, to have seen an analytical view of the subject, taken upon an exhaustive
plan, for the purpose of demonstraung the catalogue to be what 1t purports
to be, 2 complete one  The catalogue 15 1n fact the result of such an analysis,
which, however, I thought 1t better to discard at present, as being of too meta-

hysical a cast, and not strictly within the hinuts of thus dessign  See Chap xu
Cases unmeet], par 2 Note

! There are also pleasures of novelty, exated by the appearance of new
ideas these are pleasures of the 1magination  See infra 13

® For mstance, the pleasure of bemg able to granfy the sense of heanng, by
singing, or performing upon any musical instrument The pleasure thus
obtained, 15 a thing superadded to, and perfectly disinguishable from, that
which a2 man enjoys from hearing another person perform mn the same manner
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bemng 1n the acquisiion or the possession of the good-will of
such or such assignable persod or persons in particular: or,
as the phrase 1s, oggﬁmg upon good terms with hum or them.
and as a frwt of 1t, of hus gcmg in a way to have the benefit
of their spontaneous and gratuitous services

7 5 The pleasures of a good name are the pleasures that5 Pleasures of
accompany the persuasion of a man’s bemng 1n the acquisition ¢ 2004 name
or the possession of the good-will of the world about hum,
that 15, of such members of society as he 15 likely to have
concerns with, and as a means of 1t, etther their love or their
esteem, ot both and as a fruit of 1t, of his being in the way to
have the benefit of their spontaneous and gratwitous services
These may hkewise be called the pleasures of good repute, the
pleasures of honour, or the pleasures of the moral sanction!

8 6 The pleasures of power are the pleasures that accom-6 Pleasures of
pany the persuasion of 2 man’s being 1n a condition to dispose 77"

cople, by means of their hopes and fears, to give hum the

Ecncﬁt of their services that 1s, by the hope of some service,
or by the fear of some disservice, Lﬁat he may be mn the way to
render them.

9. 7 The pleasures of prety are the pleasures that accom-7 Pleasures of
pany the belief of 2 man’s being m the acquisition or in posses-F**Y
sion of the good-will or favour of the Supreme Being and
as a frut of 1t, of hus bemng m a way of enjoying pleasures to
be received by God's special appointment, either i thus hfe,
or m a lfe to come These may also be called the pleasures
of religion, the pleasures of a religious disposiion, or the
pleasures of the religious sanction 2

10 8. The pleasures of benevolence are the pleasures8 Pleasures of
resuling from the view of any pleasures supposed to be :;';f;_’ﬁff{"“ o
f»ossesscd by the beings who may ﬁc the objects of benevo-
ence, to wit, the sensitive beings we are acquainted wath,
under which are commonly mcluded, 1 The Supreme Bemng
2. Human bemngs 3. Other ammals These may also be called
the pleasures of good-will, the pleasures of sympathy, or the
pleasures of the benevolent or social affections

11. 9 The pleasures of malevolence are the pleasures9 Pleaswres of
resulting from the view of any pam supposed to be suffered Tyievelence or
by the beings who may become the objects of malevolence

1 Sec Chap m [Sanctions] * See Chap m [Sancnons)
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to wit, 1 Human beings 2. Other animals These may also
be styled the pleasures of ill-wll, the pleasures of the 1rascible
appetite, the pleasures of antipathy, or the pleasures of the
malevolent or dissocial affections.

10 Pleasuresof  12. 10 The pleasures of the memorz are the pleasures
c

the memory

11 Pleasures of

which after having enjoyed such and such pleasures, or even
n some case after having suffered such and such pains, 2 man
will now and then expenence, at recollecung them exactly
in the order and mn the arcumstances i which they were
actually enjoyed or suffered These derivative pleasures may
of course be distinguished into as many species as there are of
ongnal perceptions, from whence they may be copied
They may also be styled pleasures of simple recollection
13. 11 The pleasures ofP the imagimation are the pleasures

the imagination <which may be dertved from the contemplation of any such

pleasures as may happen to be suggested by the memory, but
m a different order, and accompanied by different groups of
arcumstances These may accordingly be referred to any one
of the three cardinal points of time, present, past, or future

It 1s evident they may admut of as many distinctions as those of
the former class

12 Pleasuresof 14 12 The pleasures of expectation are the pleasures that

expectation.

13 Pleasures
depending on
assoctation

result from the contemplation of any sort of pleasure, referred
to tunz{[uture, and accompanied with the sentiment of behef
These also may admut of tEc same distinctions 1

15 13 The pleasures of association are the pleasures which
certamn objects or mcidents may happen to afford, not of
themselves, but merely 1n virtue of some association they have
contracted in the mind with certamn objects or incidents which
are in themselves pleasurable Such 1s the case, for nstance,
with the pleasure of skill, when afforded by such a set of
madents as compose a game of chess This denves 1ts
pleasurable quality from its association partly with the pleasurc
of skill, as exercised 1n the production of mcidents pleasurable
of themselves partly from its association with the pleasures
of power Such 1s the case also with the pleasure of good luck,
when afforded by such madents as compose the game of
hazard, or any other game of chance, W‘ﬁcn played at for

! In contradistinction to these, all other pleasures may be termed pleasures
of enjoyment
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nothing This denives its pleasurable quahity from 1ts associa~
uon with one of the pleasures of wealth, to wit, wath the
pleasure of acquiring 1t.

16. 14. Farther on we shall see pans grounded upon14 Pleasures of
pleasures; m like manner may we now see pleasures grounded
upon pans. To the catalogue of pleasures may accordingly be
agdcd the pleasures of relief or, the pleasures which a man
expertences when, after he has been enduring a pan of any
kind for a certan time, 1t comes to cease, or to agatc These
may of course be disunguished into as many species as there
are of pains. and may give mise to so many pleasures of
memory, of imagmation, and of expectation

17 1 Pains of pnivation are the pams that may result from 1 Pams of
the thought of not possessing 1n the tume present any of the Prvahon
several kinds of pleasures. Pamns of privation may accordingly
be resolved nto as many kinds as there are of pleasures to
which they may correspond, and from the absence whereof
they may Ec denved

18 There are three sorts of pamns which are only so many These include,
modifications of the several pamns of privanon When the }“5 . S
enjoyment of any particular pleasure happens to be particu-
larly desired, but without any expectation approacﬁmg to
assurance, the pam of privation which thereupon results takes
a particular name, and 1s called the pain of desire, or of
unsansfied desire

19 Where the enjoyment happens to have been looked for2 Pas of dis-
with a degree of expectation approaching to assurance, and Ppomiment
that expectation 1s made suddenly to cease, 1t 1s called a pan
of disappointment

20. A pain of privaton takes the name of a pamn of regret3 Pams of
n two cases: 1. Where 1t 15 grounded on the memory of arere
pleasure, which having been once enjoyed, appears not hkely
to be enjoyed again 2 Where 1t 1s grounden}D on the idea of a
pleasure, which was never actually enjoyed, nor perhaps so
much as expected, but which mxgzt have been enjoyed (it 15
suptPosed). d such or such a contingency happened, which,
m fact, did not happen

21 2 The several paimns of the senses seem to be as follows 2. Pains of the
1. The pamns of hunger and thurst or the disagreeable sensa- ™
tions produced by the want of suitable substances which
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need at times to be apphed to the alimentary canal. 2. The
pamns of the taste. or the disagreeable sensations produced by
the apphcation of various substances to the palate, and other
superior parts of the same canal 3 The pams of the organ of
smell or the disagreeable sensations proguccd by the efluvia
of various substances when applied to that organ 4 The pains
of the touch or the disagreeable sensations produced by the
application of various substances to the skin § The simple
pans of the hearing or the disagreeable sensations excited 1n
the organ of that sense by various kinds of sounds indepen-
dently (as before), of association 6 The simple pams of the
sight or the disagreeable sensations if any such there be, that
may be excited in the organ of that scnse by visible images,
independent of the principle of associaion 7' The pamns
resulting from excessive heat or cold, unless these be referable
to the touch 8 The pams of disease or the acute and uneasy
sensattons resulting ﬁ?om the several diseases and ndisposi-
tons to which human nature 15 hable ¢ The pam of exer-
tion, whether bodily or mental or the uncasy sensation which
E :czlpt to accompany any wmtense cffort, whether of mnd or

ody. -

22y 52 The pams of awkwardness are the pamns which
sometimes result from the unsuccessful endeavour to apply any
particular instruments of enjoyment or security to their uses,
or from the difficulty a man experiences i applying them 3

! The pleasure of the sexual sense seems to have no posiave pawn to corres~
poadjto it 1t has only a pam of privation, or pam of the mental class, the pan
of unsatisfied desire  If any positive pawn of bodv result from the want of such
ndulgence, 1t belongs to the head of pams of disease

% The pleasures of novelty have no posiive pamns corresponding to them
The pain which 2 man experiences when he 15 1n the condition of not knowing
what to do with humself, that pam, which m French 1s expressed by a single
word ennus, 1s 2 pan of privation 2 fPaun resulting from the absence, not only
of all the pleasures of novelty, but of all kinds of pleasure whatsoever

The pleasures of wealth have also no positive pains corresponding to them

the only pans opposed to them are pamns of pnvauon If any positive pans
result from the want of wealth, they are referable to some other class of
positive pamns, principally to those of the senses  From the want of food, for
nstance, result the pains of hunger, from the want of clothing, the pains of
cold, and so forth

8 It may be a question, perhaps, whether this be 2 positive pan of 1tself,

or whether 1t be nothing more than a pamn of privation, resulting from the
consciousness of 2 wan( of shill It 15, however, but a question of words, nor
does 1t matter which way 1t be determined
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23 4 The pains of enmuty are the pans that may accom-4 Pams of
pany the persuasion of a man’s bemng .obnoxious to the ™™
ill-will of such or such an assignable person or persons m
particular or, as the phrase 15, of being upon 1ll terms with him
or them and, in consequence, of being obnoxious to certam
pains of some sort or other, of which he may be the cause

24 5. The pamns of an ill-name, are the pamns that accom-5 Pans of an
pany the persuasion of a man’s being obnoxious, or i a way "™
to be obnoxtous to the ill-will of the world about him  These
may likewise be called the pams of 1ll-repute, the pains of dis-
honour, or the pains of the moral sanction !

25. 6 2 The pams of piety are the pamns that accompany the6 Pains of
belief of a man’s being obnoxious to the displeasure of the
Supreme Bemng and mn consequence to certain paimns to be
mfﬁcted by his especial appointment, cither m this life or in a
life to come These may also be called the pamns of rehigion,
the pams of a religious disposition, or the pams of the religious
sanction  'When the belief 1s looked upon as well-grounded,
these pains are commonly called religious terrors, when looked
upon as 1ll-grounded, superstitious terrors ® .

26 7 The pains of benevolence are the pains resuleng from 7 Pams of
the view of any pans supposed to be endured by other bemngs benevolence
These may also be called the pains of good-will, of sympathy,
or the pamns of the benevolent or social affections

! In as far as 2 man’s fcllow-creatures are supposed to be determined by The positive
any event not to rcgard him with anv degree of esteem or geed will, or to pains of an ill-
regard him with a less degree of esteem or good will than they would other- name, and the
wise, not to do him any sorts of good offices, or not to do him so manv geod pains of priva-
offices as they would otherwise , the pamn resulting from such consideration may tion, opposed
be reckoned a pain of pnvauon as fgr as they are supposed to regard him with 1o the pleasures
such a degree of aversion or discsteem as to be disposed to do hum posiave 1l of a good name,

offices, 1t may be reckoned a posiive pan  The pan of privaton, and the run into one
posttive pam, 1 this case run one nto another indistinguishably another

3 There seem to be no postuve pams to correspond to the pleasures of No positive
power The pans that a man may feel from the want or the loss of power, pains correspond .
m as far as power 1s disingwshed from all other sources of pleasure, seem to the pleasures
to be nothing more than pains of privauon of power

* The posiave pams of picty, and the pans of privation, opposed to the The positive
Pleasures of piety, run one mto another m the same manner as the positive pams of prety,
pamns of enmuty, or of an 1ll name, do wath respect to the pains of privation and the pans of
opposed to the plcasures‘of amty, and those of a good name If what is privanon,
apprehended at the hands of God 1s barely the not recetving pleasure, the pamn opposed o the
15 of the privative class 1f, moreover, actual pain be apprehended, 1t 1s of the pleasures of
class of posiuve pams prety, run into

1 one another
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8 Pans of 27. 8 The pans of malevolence are the pains resulung from

malevolence  the view of any pleasures supposed to be enjoyed by any
bemngs who happen to be the objects of a man’s displeasure.
These may also be styled the pams of ill-wall, of antipathy, or
the pains of the malevolent or dissocial affections.

9 Pans of 28. 9. The pamns of the memory may be grounded on every

the memory  one of the above kinds, as well of pans of privation as of
postave pamns  These correspond exactly to the pleasures of
the memory

10 Pamsofthe 29 10 The pains of the imagination may also be grounded

Imaginaon  on any one of the above kinds, as well of pawns of privation as
of positive patns, m other respects they correspond exactly
to the pleasures of the imagination

11 Pansof  30. 11 The pains of expectation may be grounded on

expectaion  each one of the above kinds, as well of pans of privation
as of posiive pains These may be also termed pamns of
apprehension 2

12 Pamms of 31 12 The pams of association correspond exactly to the

assoaation  pleasures of association

Pleasures and 32 Of the above hst there are certan pleasures and pans

pains are euther b ch suppose the exastence of some pleasure or pamn of some

self-regard
o,f,,,‘,eq_ "8 other person, to which the pleasure or pam of the person n
regarding question has regard such pleasures and pains may be termed

extra-regarding. Others do not suppose any such thing these
may be termed self-regarding2 The only pleasures and pains
of the extra~-regarding class are those of benevolence and
those of malevolence. all the rest are self-regarding

In what ways  33. Of all these several sorts of pleasures and pains, there

the law ts con- o searce any one which 1s not hable, on more accounts than

cerned with the

above pans and ON€, to come under the consideration of the law. Is an offence

pleasures commutted? It 15 the tendency which 1t has to destroy,
such or such persons, some of these pleasures, or to produce
some of these pains, that constitutes t]fc muschief of 1t, and the

1 In contradistinction to these, all other pans may be termed pams of
sufferance

3 See Chap x [Motives).
sz:\!s and ® By this means the pleasures and pamns of amity may be the more clearly
iu":nifmz,. duistnguished from those of benevolence and on Jhe other hand, those of
tinguished from CRIULY from those of malevolence The pleasures and pamns of amuty and
those of enmity are of the self-regarding cast. those of benevolence and malevolence
benevolence and ©f the extra-regarding

.
ity
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ground for pumshing it. It 1s the prospect of some of these
pleasures, ot of security from some of these pawns, that con~
sututes the motive or temptation, 1t 1s the attamment of them
that constitutes the profit of the offence. Is the offender to be
punished? It can be only by the production of one or more of
these pains, that the punishment can be nflicted *

1 It would be a matter not only of cunosty, but of some use, to exhubit 2 Complex
catalogue of the several complex pleasures and pamns, analyzing them at the pleasures and
same time mto the several smple ones, of which they are respectively com- pains omstted,
posed But such a disqusttion would take up too much room to be admutted why
here A short specimen, however, for the purpose of lustration, can hardly
be dispensed with

The pleasures taken m at the eye and ear are generally very complex The Spectmen
pleasures of a2 country scene, for mstance, constst commonly, amongst others, Pleasures of a
of the following pleasures country pros-

I Pleasures of the senses. pect

1 The sample pleasures of sight, exated by the perception of agreeable
colours and figures, green ficlds, waving fohage, ghstening water, and the
hke

2 The simple pleasure of the cars, exated by the perceptions of the chirping
of birds, the murmuring of waters, the rustling of the wind among the trees

3 The pleasures of the smell, excaited by the percepuions of the fragrance of
flowers, og new-mown hay, or other vegetable substances, 1n the first stages of
fermentation

4 The agrecable inward sensation, produced by a brisk arculation of the
blood, and the venulauon of 1t in the lungs by a pure air, such as that m the
country frequently is 10 comparison of that which 1s breathed 1n towns

II Pleasures of the 1magmaton produced by association

1 The 1dea of the plenty, resulting from the possession of the objects that
are 1n vicw, and of the happess ansing from 1t

2 The 1dea of the innocence and-happiness of the burds, sheep, cattle, dogs,
and other gentle or domestc amimals

3 The 1dea of the constant low of health, supposed to be enjoyed by all
these creatures a notion which 1s apt to result terom the occasional flow of
health enjoyed by the supposed spectator

4 The 1dea of gratitude, excited by the contemplation of the all-powerful
and beneficent Bemng, who 15 looked up to as the author of these blesungs

These four last are all of them, in some measure at Jeast, pleasures of
sympathy -

The depnving a man of this group of pleasures 1s one of the evils apt to
result from imprisonment whether produced by 1llegal violence, or 1n the
way of pumshment, by appomntment of the laws
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CHAPTER VI
OF CIRCUMSTANCES INFLUENCING SENSIBILITY

1 PaiN and pleasure are produced in men’s minds by the
action of certamn causes  But the quantity of pleasure and pain
runs not umformly m proportion to the cause, in other
words, to the quantity of force exerted by such cause The
truth of this observation rests not upon any metaphysical
nicety n the 1mport given to the terms cause, quantity, and
force 1t will be equally true in whatsoever manner such force
be measured

2 The disposition which any one has to feel such or such a
quantity of pleasure or pamn, upon the application of a cause of
given force, 1s what we term the degree or guantum of his
sensibihty This may be either general, referring to the sum
of the causes that act upon him durmg a given period or
particular, referring to the action of any one particular cause,
or sort of cause

3 But n the same mund such and such causes of pam or
pleasure will produce more pain or pleasure than such or such
other causes of paimn or pleasurc and this proportion will mn
different munds be different  The disposition which any one
has to have the proportion i which he 1s affected by two such
causes, different from that in which another man 1s affected
by the same two causes, may be termed the quality or bias of
his sensibility  One man, for wnstance, may (ll'.)c most affected
by the pleasures of the taste, another by those of the ear So
also, 1f there be a difference m the nature or proportion of two
pains or pleasures which they respectively experience from
the same cause, a case not so frequent as the frc))rmer From
the same njury, for mstance, one man may feel the same
quantity of grief and resentment together as another man
but one of them shall feel a greater share of grief than of resent-
ment the other, a greater share of resenrment than of grief

4 Any madent which serves as a cause, erther of p%casurc
or of pain, may be termed an exeiting cause if of pleasure, a

164
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pleasurable cause if of pain, a pamnful, afflictive, or dolonific
cause !

5 Now the quantity of pleasure, or of pain, which a man 15 Circumstances
hable to experience upon the application of an exciting cause, ;:fgi':f,',';g
smnce they will not depend altogether upon that cause, will what
depend mn some measure upon some other circumstance or
circumstances  these circumstances, whatsoever they be, may
be termed circumstances mfluencing sensibility *

6 These circumstances will apply differently to different Circumstances
exciting causes, msomuch that to a certain exciting cause, a;:f;‘;:’,f;;g
certain circumstance shall not apply at all, which shall apply enumerated
with great force to another exciting cause But without
entering for the present mnto these distinctions, 1t may be of
use to sum up all the arcumstances which can be found to
mfluence the effect of any exaung cause. These, as on a
former occasion, 1t may be as well first to sum up together
in the concisest manner possible, and afterwards to allot a
few words to the separate explanation of each article  They
scem to be as follows 1 Health 2 Strength 3 Hardiness
4 Bodily imperfection 5 Quanuty and quality of know-
ledge 6 Strength of intellectval powers 7 Firmness of
mind 8 Steadiness of mmd ¢ Bent of mchnation 10
Moral sensibility 11 Moral biases 12 Rehgrous sensibility
13 Rehgious biases 14 Sympathetic sensibility 15 Sympa-
thetic biases 16 Anupathetic sensibiity 17 Anupathetic
biases 18 Insamity 19 Habitual occupations 20 Pecumiary
crrcumstances 21 Connexions m the way of sympathy
22 Connexions m the way of antipathy 23 Radical"frame
of body 24 Radical frame of mind 25 Sex 26 Age

% The exating cause, the pleasurc or pain produced by 1t, and the mntention
produced by such pleasure or pain in the character of a motive, are objects so #
mumately connected, that, in what follows, I fear I have not, on every occasion,
been able to keep them sufficiently disunct 1 thought 1t necessary to give the
rcader this warning, after which, should there be found any such nustakes, 1t
15 to be hoped they wall not be productive of much confusion

% Thus, in physical bodics, the momentum of a ball put in motion by 1m-
pulse, wall be mfluenced by the citcumstance of gravity being in some direc-
tions increased, in others diminished by 1t So in a ship, put 1 motton by the
wind, the momentum and direction will be influenced not only by the attrac-
tion of gravity, but by the motion and resistance of the water, and several other
rcn . Tee



1, Health

Extent and 1n~
tricacy of this
subyect

166 PRUNCIPLES Ur MORALS AND LEGISLALION

27. Rank. 28. Education. 29. Climate. 30. Lineage.
31 Government. 32. Rehigious profession.?

7 1. Health 1s the absence of disease, and consequently of
all those kinds of pan which are among the symptoms of
disease A man may be said to be 1n-a state of health when he
1s not consctous of any uneasy sensations, the primary seat
of which can be percerved to be anywhere m his body.2 In
pont of general sensibility, a man who 1s under the pressure
of any bodily mdisposition, or, as the phrase s, 15 1 an 1ll
state of health, 1s less sensible to the influence of any pleasur-
able cause, and more so to that of any afflicuve one, than if he

were well.

1 An analytcal view of all these circumstances will be given at the con-
clusion of the chapter to which place 1t was necessary to refer 1t, as 1t could not
well have been understood, till some of them had been previously explained

To search out the vast vanety of exating or moderating causes, by which
the degree or bras of a2 man’s sensibihty may be influenced, to define the
boundanes of each, to extricate them from the entanglements 1n whch they
are mvolved, to lay the effect of each artcle distinctly before the reader’s
eye, 1s, perhaps, 3f not absolutely the most difficult task, at least one of the most
difficult tasks, within the compass of moral physiology Disquisitions on this
head can never be completely satsfactory without examples To provide
a sufficient collection of such examples, would be a work of great labour as
well as mcety hustory and biography would need to be ransacked a vast
course of reading would need to be travelled through on purpose By such a
process the present work would doubtless have been rendered more amusing,
but 1 pomnt of bulk, so enonmous, that this single chapter would have been
swelled 1nto a considerable volume Feigned cases, although they may upon
occasion serve to render the general matter tolerably intelhgible, can never
be sufficient to render 1t palatable On this therefore, as on so many other occa~
sion, I must confine myself to dry and general mstruction discarding illustra-
tion, although sensible that without 1t mstruction cannot mamfest half its
cfficacy The subject, however, 1s so difficult, and so new, that I shall think I
have not 1l succeeded, 1f, without pretending to exhaust 1t, I shall have been
able to mark out the principal points of view, and to put the matter 1n such a
method as may facilitate the researches of happier mnquirers

The great difficulty lies 1n the nature of the words, whaich are not, like pan
and pleasure, names of homogeneous real enutics, but names of various
ficttious entiges, for which no common genus 1s to be found and which
therefore, without a vast and roundabout chain of investigathon, can never
be brought under any exhaustive plan of arrangement, but must be picked
up here and there as they happen to occur

% It may be thought, that mn a certan degree of health, thus negative account
of the matter hardly comes up to the case In a certain degree of health, there 1s
often such a kind of feeling diffused over the wholeMrame, such a comfortable
feel, or flow of spints, as 1t1s called,'as may with propriety come under the head
of positive pleasure But without experienaing any such pleasurable feeling,
1f a man experience no painful one, he may be well cnough said to be 1 health
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8. 2. The arcumstance of strength, though m point of2 Strengrh.
causality closely connected with that of hczfth, is perfectly
distinguishable from 1t The same man will indeed generally
be stronger 1 a good state of health than m a bad one. But
one man, even 1n a bad state of health, may be stronger than
another even m a good one  Weakness 1s a common concomu-
tant of disease- but 1n consequence of his radical frame of
body, a man may be weak all hus Iife long, without experien-
cng any disease. Health, as we have observed, 1s prinaipally
a negative crcumstance  strength a posiive one. The degree
of a man’s strength can be measured with tolerable accuracy ?

9. 3 Hardiness 1s a circumstance which, though closely 3 Hardiness
connected with that of strength, 1s disinguishable from 1t
Hardiness 1s the absence of wntability. Irmtability respects
either pamn, resulting from the action of mechancal causes,
or disease, resulting from the action of causes purely physio-
logical Irmtability, in the former sense, 1s the disposition to
undergo a greater or less degree of pain upon the application
of a mechanucal cause, such as are most of those applications
by which simple afflictive pumishments are inflicted, as wh
ping, beating, and the ke In the latter sense, 1t 1s LK;
disposition to contract disease with greater or less facihity,
upon the apphcation of any mstrument acting on the body
by 1ts physiological properties, as n the case of fevers, or of
colds, or other mgammatory diseases, produced by the
application of damp air or to experience 1mmediate uneasi-
ness, as 1n the case of relaxation or chilliness produced by an
over or under proportion of the matter of heat.

! The most accurate measure that can be given of 3 man’s strength, seems to Measure of
be that which 1s taken from the weight or number 3" pounds and ounces he strength, the
can bft with hiy hands m a given atutude Thus indeed relates immediately weight a man
only to his arms but these are the organs of strength which are most em- can Ift.
ployed, of which the strength corresponds with most exactness to the general
state of the body with rcgard to strength, and i which the quantum of
strength 15 casiest measured  Strength may accordingly be distinguished 1nto
general and partseular.

Weakness 1s 2 negative term, and imports the absence of strength It 15, Weakness,
besides, a relauve term, and accordingly imports the absence of such a quantity what
of strength as makes the share, possessed by the person 1n question, less than
that of some person he 1s compared to  Weakness, when 1t is at such a degree
a5 to make 1t painful fog a man to perform the motions necessary to the gomng
through the ordinary ?uncuons of hfe, such as to get up, to walk, to dress
one’s self, and so forth, brings the arcumstance of health mto question, and
puts a man 1nto that sort of conditon  wt ~h ' e13 said to be 11l health
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Hardiness, even 1n the sense 1n which 1t 1s opposed to the
action of mechamical causes, 1s distinguishable ffom strength
The external mdications of strength are the abundance and
firmness of the muscular fibres those of hardiness, i this
sense, are the firmness of the muscular fibres, and the callosity
of the skin Strength 1s more pecularly the gift of nature
hardmess, of education Of two persons who have had, the
one the education of a gentleman, the other, that of a common
satlor, the first may be the stronger, at the same time that the
other 1s the hardier

10 4 By bodily imperfection may be understood that
condition which a person 1s 1, who either stands distin-
guished by any remarkable deformuty, or wants any of those
parts or faculties, which the ordmary run of persons of the
same sex and age arc furnushed with who, for instance, has
a hare-lip, 1s deaf, or has lost a hand Thus circumstance, like
that of ill-health, tends m general to dimish more or less
the effect of any pleasurable circumstance, and to mcrease
that of any afflicive one The effect of this crcumstance,
however, admits of great vanety masmuch as there are a
great variety of ways i which a2 man may suffer in s per-
sonal appearance, and mn his bodily organs and facultics all
which differences will be taken nouce of i their proper
places !

11 5 So much for circumstances belonging to the condi-
tion of the body we come now to those which concern the
condition of the mind the use of mentioning these will be
seen hereafter In the first place may be reckoned the quantity
and quality of the knowledge the person m question happens
to possess that 15, of the 1deas which he has actually m store,
ready upon occasion to call to mind meaning such 1deas as are
i some way or other of an mtercsting nature that 15, of a
nature mn some way or other to nfluence his happiness, or that
of other men When these 1deas arc many, and of importance,
a man 1s said to be a man of knowledge, when few, or not of
1mportance, ignorant

12 6 By strength of ntellectual powers may be understood
the degree of facility which a man experiences in his
endeavours to call to mind as well such 1deas as have been

1 See B I Tt {Irrep corp Inmurnesi
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already aggregated to hus stock of knowledge, as any others,
which, upon any occasion that may happen, he may conceve
a desire to place there It seems to be on some such occasion
as ths that the words parts and talents are commonly employed.
To this head may be referred the several qualinies of readiness
of apprehension, accuracy and tenacity of memory, strength
of attention, clearness of discernment, amplitude of com-
prehension, vividity and rapidity of imagination  Strength
of tellectual powers, n general, seems to correspond pretty
cxactly to general strength of body as any of these quahities
in particular does to particular strength

13 7 Firmness ofp mind on the one hand, and irrtability 7 Firmmess of
on the other, regard the proportion between the degrees of mind
efficacy with which a man 1s acted upon by an exciting cause,
of which the value hes chiefly in magnitude, and one of which
the value les chiefly in propinquity * A man may be said to
be of a firm mind, when small pleasures or pans, which are
present or near, do not affect hum, 1n a greater proportion to
therr value, than greater pleasures or pams, which are uncer-
tain or remote?, of an 1rritable mind, when the contrary 1s the
case

14 8 Steadiness regards the time during which a given8 Steadiness
exaiting cause of a given value continues to affect a man mn
ncarly the same manner and degree as at first, no assignable
external event or change of circumstances intervening to make
an alteration 1n its force 3

15 9 By the bent of a man’s inchnations may be under-9 Bent of m-
stood the propensity he has to expect pleasure or pam from dnations
certain objects, rather than from others A man’s inclinations
may be said to have such or such a bent, when,"amongst the

¥ See Chap 1v [Value]

? When, for instapce, having been determmed, bv the prospect of some
nconvenience, not to disclose a fact, although he should be put to the rack,
he perseveres 1n such resolution after the rack 1s brought mto his presence,
and even applied to him

? The facihty with which children grow tired of their play-things, and throw
them away, 1s an wmstance of unsteadiness the perseverance with which a
merchant apphes himself to hus traffic, or an author to his book, may be taken
for an mstance of the contrary It 1s difficult to judge of the quantity of
pleasure or fpam n these gases, but from the efficts which 1t produces in the
character of a mouve and even then it 1s difficult to pronounce, whether the

change of conduct happens by the exunction of the old pleasure or pain, or
by the wmtervention of a n*w ¢ e
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several sorts of objects which afford pleasure m some degree
to all men, he 1s apt to expect more pleasure from one par-
ticular sort, than from another particular sort, or more ffom
any given particular sort, than another man would expect
from that sort, or when, amongst the several sorts of objects,
which to one man afford pleasure, whilst to another they
afford none, he 1s apt to expect, or not to expect, pleasure
from an object of such or such a sort* so also wath regard to

ams This circumstance, though ntimately connected with
that of the bias of a man’s sensibility, 1s not undisunguishable
from 1t The quantity of pleasure or pain, which on any
given occasion a man may experience from an application of
any sort, may be greatly influenced by the expectations he
has been used to entertain of pleasurc or pan from that

varter, but 1t will not be absolutely determined by them:
?or pleasure or pain may come upon lum from a quarter from
which he was not accustomed to expect 1t

16 10 The arcumstances of moral, religious, sympathetic,
and antspathetic sensibility, when closely considered, wxlf appear
to be included in some sort under that of bent of mchnation. On
account of their particular importance they may, however,
be worth mentioning apart A man’s moral sensibihty may
be said to be strong, when the pams and pleasures of the moral
sanction! show greater 1n his eyes, in comparison with other
pleasures and pains (and consequently exert a stronger
influence) than n the eyes of the persons he 1s compared with,
1 other words, when he 1s acted on with more than ordiary
efficacy by the sense of honour 1t may be said to be weak,
when the contrary 1s the case.

17 11 Moral sensibility seems to regard the average effect
or mfluence of the pains and pleasures of the moral sanction,
upon all sorts of occasions to which 1t 1s applicable, or happens
to be applied It regards the average force or quantity of the
impulses the mind recerves from that source during a given
period  Moral bias regards the particular acts on which, upon
so many particular occasions, the force of that sanction 1s
looked upon as attaching It regards the quality or direction
of those impulses. It admuts of as many varieties, therefore, as
there are dictates which the moral sanction may be conceived

1 Sec Chap v [Pleasures and Pains}
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to ssue forth. A man may be sud to have such or such a
moral bias, or to have a moral bias n favour of such or such an
action, when he lgoks upon 1t as bemng of the number of those
of which the performance 1s dictated by the moral sanction.
18. 12. What has been said with regard to moral sensibility, 12 Religious
may be applied, mutatis mutandss, to religious. sensbility
19. 13. What has been said with regard to moral biases, 13 Refigrous
may also be applied, mutatis mutandss, to religious biases ~ beses
20. 14 By sympathetic sensibility 1s to be understood th@ Sympa-
propensity r.Kat a man has to dertve pleasure from the happi-#ehe sensibility
ness, and pain from the tnhappiness, of other scnsitive beings \

It 1s the stronger, the greater the ratio of the pleasure or pamn
he feels on their account 1s to that of the pleasure or pan which
(according to what appears to lum) they feel for themselves.

21 15 Sympathetic bias regards the descipnion of the15) Sympe-

parties who are the objecE 6fa man's sympathy and of the ere biases
acts or-other cifcimstances of or belonging to those persons,
by which the sympathy 1s excited. These parties may be,
1 Certamn individuals 2 Any subordmate class of indivi-
duals 3 The whole naton 4 Human kind mn general
5 The whole scnsitive creation  According as these objects
of sympathy are more numerous, the affection, by which the
man 1s biased, may be said to be the more enlarge

22 16, 17 Anupathetic sensibihty and anupathetic brases 16, 17 Ansi-
are just the reverse of sympathetic sensibility and sympathetic gf,:f“f‘m;z:; ’
biases By anupathetic sensibility 15 to be understood the '
propensity that a man has to derive pain from the happiness,
and pleasure from the unhappiness, of other sensitive beings

23 18 The arcumstance of msanity of mind corresponds 18 Insamty
to that of bodily imperfection It admuits, however, of much
less vaniety, masmuch as the soul 1s (for aught we can per-
cetve) one mdivisible thing, not distinguishable, like the body,
mto parts What lesser degrees of imperfection the mind may
be susceptible of, seem to be comprisable under the already-
mentoned heads of 1ignorance, weakness of mind, irntability,
or unsteadiness, or under such others as are reducible to them
Those which are here mn view are those extraordinary species
and degrees of mental mmperfection, which, wherever they
take place, are as conspicuous and as unquestionable as lame-
ness or blindness in the body* operating partly, 1t should seem,
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by inducing an extraordinary degree of the imperfections
above mentioned, partly by giving an extraordmary and pre-
posterous bent to the inclinations

24 19 Under the head of a man’s habitual occupations,
are to be understood, on this occasion, as well those which he
pursues for the sake of profit, as those which he pursues for
the sake of present pleasure The consideration of the profit
tself belongs to the head of a man’s pecuniary circumstances
It 1s evident, that if by any means a pumshment, or any other
exciting cause, has the effect of putting 1t out of us power to
continue 1n the pursut of any such occupation, 1t must on that
account be so much the more distressing A man’s habitual
occupations, though intimately connected m pomt of causality
with the bent of his mclmations, are not to be looked upon as
precisely the same circumstance  An amusement, or channel
of profit, may be the object of a man’s smchnations, which has
never been the subject of his habitual occupations for 1t may be,
that though he wished to betake himself to 1t, he never did,
1t not bemng n his power a circumstance which may make a
good deal of difference 1n the effect of any meident by which
he happens to be debarred from 1t

25 20 Under the head of pecuniary circumstances, I mean
to bring to view the proportion which a man’s means bear to
his wants the sum total of hus means of every kind, to the sum
total of hus wants of every kind A man’s means depend upon
three circumstances 1 His property 2 The profit of his
labour 3. His connextons m the way of support His wants
seem to depend upon four circumstances 1 His habits of
expense 2 His connexions in the way of burthen 3 Any
present casual demand he may have 4 The strength of his
expectation By a man’s property 1s to be understood, what-
cver he has 1n store independent of his labour By the profit
of his labour 1s to be understood the growing profit As to
labour, 1t may be either of the body principally, or of the
mund principally, or of both indifferently nor does 1t matter
m what manner, nor on what subject, 1t be appled, so 1t
produce a profit By a man’s connexions m tﬁc way of
su}llsport, are to be understood the pecumrary assistances, of
whatever kind, which he 1s m 2 way of receiving from any
persons who, on whatever account, and 1n whatever propor-
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tion, he has reason to expect should contribute gratis to hus
maintenance such as his parents, patrons, and relanons It
seems mamfest, that a man can have no other means than
these What he uses, he must have either of his own, or from
other people 1f from other people, either gratis or for a price
As to iabxts of expense, 1t 1s well known, that a man’s desires
are governed 1n a great degree by his habits  Many are the
cases 1n which desire (and consequently the pan of privation
connected with 1t!) would not even subsist at all, but for
previous enjoyment By a man’s connexions 1n the way of
burthen, are to be understood whatever expense he has reason
to look upon himsclf as bound to be at 1n the support of those
who by liw, or the customs of the world, are warranted n
looking up to hum for assistance, such as children, poor
relations, superannuated servants, and any other dcpcncfcnts
whatsoever  As to present casual demand, 1t 15 manifest,
that there are occasions on which a given sum will be worth
finitely more to a man than the same sum would at another
time where, for example, in a case of extrermty, a man stands
m nced of extraordmnary medical assistance or wants money
to carry on a law-suit, on which hus all depends or has got
a livelthood waiting for him 1n a distant country, and wants
moncy for the charges of conveyance In such cases, any piece
of good or 1ll fortune, 1n the pecumary way, mught have a
very different eftect from what it would have at any other
ume With regard to strength of expectation, when one man
expects to gamn or to keep a thing which another does not, 1t 1s
plain the circumstance of not having 1t will affect the former
very differently from the latter, who, indeed, commonly,
will not be affected by 1t at all

26 21 Under the head of a man’s connexions mn the way 21 Connexions
of sympathy, I would bring to view the number and descrip- ;';;:;;"Z;y o
tion of the persons in whose welfare he takes such a concern, as
that the 1cfca of therr happiness should be productive of
pleasure, and that of their unhappiness of pamn to hum. for
nstance, a man’s wife, his chi £‘en, his parents, his near
relations, and mtimate friends Thus class of person, 1t 15
obvious, will for fhe most part include the two classes by
which his pecumary circumstances are affected those, to wit,

! See Chap v [Pleasures and Pains)
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from whose means he may expect support, and those whose
wants operate on him as a burthen But 1t 1s obvious, that
besides these, 1t may very well include others, with whom he
has no such pecuniary connexion: and even with regard to
these, it 1s evident that the pecuniary dependence, and the
union of affections, are circumstances perfectly distinguishable
Accordingly, the connexions here 1n question, independently
of any influence they may have on a man’s pecuniary
crcumstances, have an mfluence on the effect of any exciting
causes whatsoever. The tendency of them 1s to increase a
man’s general sensibility, to increase, on the one hand, the
pleasure produced by all pleasurable causes, on the other, the
pamn produced by all afflicuive ones When any pleasurable
incident happens to a man, he naturally, in the first moment,
thinks of the pleasure 1t will afford immediately to himself
presently afterwards, however (except in a few cases, which 1s
not worth while here to insist on) he begins to think of the
lpc»ll.leasurc which his friends wiil feel upon therr coming to

ow of it and this secondary pleasure 1s commonly no mean
addition to the primary one First comes the self-regarding
pleasure then comes the i1dea of the pleasure of sympathy,
which you suppose that pleasure of yours will gave birth ton
the bosom of your friend- and this 1dea excites agam mn yours
a new pleasure of sympathy, grounded upon his The first
pleasure 1ssuing from your own bosom, as it were from a
radiant point, illuminates the bosom of your friend rever-
berated from thence, 1t 1s reflected with augmented warmth to
the pont from whence 1t first proceeded and so it1s with pains !

Nor does this effect depend wholly upon affection Among
near relations, although there should be no kindness, the
pleasures and pamns of the moral sanction are quickly propa-
gated by 2 peculiar kind of sympathy no article, either of
honour or cﬁsgrace, can well fall upon a man, without ex-
tending to a certan distance within the arcle of his family
What reflects honour upon the father, reflects honour upon

1 This 1s one reason why legislators in general hke better to have married
people to deal with than single, and people that have children than such as are
childless It 15 manifest that the stronger and more numerous 2 man’s con-
nexions 1n the way of sympathy are, the stronger 1s the hold which the law
has u him A wafe and children are so many pledges a man gives to the
world for hus eood behaviour
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the son: what reflects disgrace, disgrace. The cause of ths
sigular and seemingly unreasonable circumstance (that s,
1ts analogy to the rest of the phenomena of the human mind,)
belongs not to the present purpose. It 1s sufficient if the effect
be beyond dispute.

27. 22. Of a man’s connexions 1n the way of antipathy, 22 Connextons
there needs not any thing very particular to be observed. ;’:”"h‘ il of
Happily there 1s no primeval and constant source of antipathy “" * "
n ﬁuman nature, as there 1s of sympathy There are no per-
manent sets of persons who are naturally and of course the
objects of antipathy to a man, as there are who are the objects
of the contrary affection  Sources, however, but too many, of
anupathy, are apt to spring up upon various occasions during
the course of a man’s ]ffc. amcfJ w]g’cncvcr they do, this arcum-
stance may have a very considerable mfluence on the effects
of vartous exciting causes  As on the one hand, a pumshment,
for instance, which tends to separate a man from those with
whom he 1s connected i the way of sympathy, so on the
other hand, one which tends to force hum nto the company
of those with whom he 1s connected 1n the way of anupathy,
will, on that account, be so much the more distressing It 1s
to be observed, that sympathy itself multiplies the sources of
antipathy. Sympathy for your friecnd gives birth to anapathy
on your part against all those who are objects of mupatgy, as
well as to sympathy for those who are objects of sympathy
to lim In the same manner does antipathy mulaply the
sources of sympathy; though commonly perhaps with rather
a less degrec of efficacy. Antipathy agamst your enemy
1s apt to give birth to sympathy on your part towards those
who are objects of antipathy, as well as to antnpathy agamnst
those who are objects o? sympathy, to hum.

28 23 Thus much for the circumstances by which the23 Radual
effect of any exciting cause may be mfluenced, when applied ffame of body.
upon any given occasion, at any given period But besides
these supervening ncidents, there are other circumstances
relative to 2 man, that may have their influence, and which
are co-eval to his birth. In the first place, 1t scems to be um-
versally agreed, thaj in the ongnal frame or texture of eve
man’s ‘éog , there 15 a something which, independently of

subsequently intervening circumstances, renders lum lable



176 PRINCPLES OF MORALS AND LEGISLALION

to be affected by causes producing bodily pleasure or pamn, m a
manner different from that m which another man would be
affected by the same causes  To the catalogue of arcumstances
mfluencing 2 man’s sensibility, we may therefore add his
ongmal or radical frame, texture, constitution, or tempera~
ment of body
24 Radscal 29. 24 In the next place, 1t scems to be pretty well agreed,
Jrame of mind hat there 15 something also n the original frame or texture of
every man’s mind, which, independently of all exterior and
subsequently mtervening arcumstances, and cven of his
radical frame of body, makes him hable to be differently
affected by the same exaiting causes, from what another man
would be. To the catalogue of circumstances mfluencing a
man’s sensibibity, we may therefore further add hus orginal or
radical frame, texture, constitution or temperament of mind *
This distinct 30 It seems pretty certamn, all this while, that a man’s
Jrom the circum- sensibility to causes producing pleasure or pam, even of mind,
stance of frame of d d derable d h al and
body may depend m a considerable degree upon his onginal an
acquired frame of body But we have no reason to think that
1t can depend altogether upon that frame since, on the one
hand, we see persons whose frame of body 1s as much alike
as can be concetved, differing very considerably m respect
of their mental frame and, on the other hand, persons whose
frame of mind 15 as much alike as can be concerved, differing
very conspicuously in regard to their bodily frame 2
—andfromall 31 It seems indisputable also, that the different sets of

others external occurrences that may befall 2 man i the course of
Idwsyncrasy, ! The characteristic circumstances whereby one man’s frame of body or
what mund, considered at any given period, stands distinguished from that of an-

other, have been compnsed by metaphysicians and physiologists under the

name sdiosynerasy, from idios, pecultar, and cuvapaois, composition
Whetherthesoul * Those who mamtain, that the mund and the body are one substance,
be maternnal vr  may here object, that upon that supposition the distinction between frame of

immatertal mund and frame of body 1s but nonunal, and that accordingly there 1s no
makes no dif-  such thing as a frame of mind distinct from the frame of body But granting,
Sference for argument-sake, the antecedent, we may dispute the consequence For 1if

the mmd be but a part of the body, 1t 1s at any rate of a nature very different
from the other parts of the body

- A man’s frame of body cannot 1n any part of it undergo any considerable
alterauon without 1ts being immediately indicated by phznomena discermble
by the senses A man’s frame of mind may undergo very considerable altera-
tions, his frame of body remaining the same to all appearance, that 1, for any
thing that 15 mdicated to the contrary by phanomena cogmzable to the
senses meanine those of other men
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his life, will make great differences m the subsequent texture
of his mind at any gtven period- yet still those differences are
not solely to be attributed to such occurrences Equally far
from the truth seems that opiion to be (if any such be mamn-
tamed) which attributes all to nature, and that which attributes
all to education The two circumstances will therefore still
remain distinct, as well from one another, as from all others.

32 Distinct however as they are, 1t 15 mamfest, that at no Yet the result of
period 1n the active part of a man’s hife can they either of them ih":r et/
make their appearance by themselves All they do 15 to &,u, Y
constitute the latent ground-work which the other super-
vening circumstances have to work u%on and whatever
mnfluence those orignal principles may have, 1s so changed
and modified, and covered over, as 1t were, by those other
crcumstances, as never to be separately discermble The
effects of the one influence are indistinguishably blended with
those of the other.

33 The emotions of the body are reccived, and with Frame of body
reason, as probable mdications of the temperature of the ;’;‘i“c‘fr";":,“‘
mind But they are far enough from conclusive A man may gu ,f,,,,,,‘};"
exhibit, for mstance, the cxterior appearances of grief, with-
out really grieving at all, or at least 1n any thing near the
proportion in which he appears to grieve Oliver Cromwell,
whose conduct indicated a heart more than ordinanly callous,
was as remarkably profuse n tears ! Many men can command
the external appearances of sensibility with very lietle real
feeling? The female sex commonly with greater facihty

1 Hume'’s Hist

? The quantity of the sort of pamn, which 1s called gnief, 15 indeed hardly
to be measured by any external indications It 1s neither to be measured, for
nstance, by the quantity of the tears, nor by the number of moments spent 1n
crymg Indications rather less equivocal may, perhaps, be afforded by the pulse
A man has not the motions of s heart at command as he has those of the
muscles of hus face But the particular significancy of these mdications 1s still
very uncurtain - All they can express 1s, that the man 1s affected, they cannot
express 1n what maaner, nor from what cause ‘To an affection resulting from
such or such a cause, he may give an artificial colouring, and attribute 1t to
such or such another cause To an affection directed mn reality to such or such a
person as its object, he may give an artficial bias, and represent 1t as if directed
to such or such another gbject Tears of rage he mav attnbute to contntton
The concern he feels at dgc thoughts of 2 punishient that awaits him, he may
impute to a sympathetic concern for the muschief produced by his offence

A very tolerable jJudgment, however, may commonly be formed by a dis-

M
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than the male hence the proverbial expression of a woman’s
tears. To have this kind of command over one’s self, was the
characteristic excellence of the orator of ancient times, and
1s still that of the player 1 our own

34 The remammg crcumstances may, with reference to
those already mentioned, be termed secondary influencing
crrcumstances These have an nfluence, 1t 15 true, on the
quantum or bias of a2 man’s sensibility, but 1t 1s only by means
of the other primary ones The manner in which these two
sets of circumstances are concerned, 1s such that the primary
ones do the business, while the secondary ones Lie most open
to observation The secondary ones, thercfore, are those
those which are most heard of, on which account it will be
necessary to take notice of them. at the same time that 1t
1s only by means of the primary ones that their mfluence can be
explained, whereas the influence of the primary ones will be
apparent enough, without any mention of the secondary ones.

35 25. Among such of the primitive modifications of the
corporeal frame as may appear to mfluence the quantum and
bias of sensibility, the most obvious and conspicuous are those
which constitute the sex In pomnt of quantity, the sensibihity
of the female sex appears 1n general to be greater than that of
the male The hcaﬁg of the female 1s more delicate than that
of the male mn pomt of strength and hardmess of body, 1
pomnt of quantity and quality of knowledge, mn pomnt of
strength of mtellectual powers, and firmness of mind, she 1s
commonly inferior moral, rehgious, sympathetic, and ant-
pathetic sensibility are common.%y stronger m her than m the
male. The quality of her knowledge, and the bent of her
inchinations, are commonly 1 many respects different Her
moral biases are also, 1 certain respects, remarkably different-
chastity, modesty, and delicacy, for instance, are prized more
than courage 1n a woman courage, more than any of those
qualiies, n a man  The rehgious biases m the two sexes are

not apt to be remarkably different, except that the female 1

cerning mind, upon layng all the external indications exhibited by a man
together, and at the same ttme companng them with hus actions

A remarkable mnstance of the power of the will, over the external indications
of sensibility, 1s to be found 1n Tacitus’s story of the R oman soldier, who rased
a mutiny 1n the camp, pretending to have lost a brother by the lawless cruelty
of the Ge err! T ~toth wo heneysr ha’ ! ~* 3" othe
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rather more inclined than the male to supersnuon; that is,
to observances not dictated by the princaple of utlity; a
difference that may be pretty well accounted for by some of
the before-mentioned arcumstances Her sympathetic biases
are 1 many respects different, for her own offspring all their
lives long, and for children m general while young, her
affection 1s commonly stronger than that of the male Her
affections are apt to be less enlarged seldom expanding
themselves so much as to take in the welfare of her country
n general, much less that of mankind, or the whole sensitive
creation seldom embracing any extensive class or division,
even of her own countrymen, unless it be 1 virtue of her
sympathy for some particular individuals that belong to it
In general, her anapathetic, as well as sympathetic biases, are
apt to be less conformable to the principle of utihity than those
of the male, owmng chiefly to some deficiency in pomt of
knowledge, discernment, and comprehension Her habitual
occupations of the amusing kind are apt to be m many
respects different from those of the male 'With regard to her
connexions in the way of sympathy, there can be no difference
In pont of pecuniary circumstances, according to the customs
of perhaps all countries, she 1s 1n general less independent
36 26 Age 1s of course divided mto divers periods, of26 Age
which the number and limits are by no means umformly
ascertained  One mught distingush 1t, for the present purpose,
into, 1 Infancy. 2 Adolescence 3 Youth 4 Matunty.
5 Declhne. 6 Decrepitude At were lost time to stop on the
present occasion to examine 1t at each period, and to observe
the 1ndications 1t gives, with respect to the several primary
crcumstances just reviewed Infancy and decrepitude are
commonly 1nferior to the other periods, m pomnt of health,
strength, hardiness, and so forth In infancy, on the part of the
female, the imperfections of that sex are enhanced on the
part of the male, imperfecnons take place mostly simular in
quahity, but greater in quannity, to those attending the states
of adolescence, youth, and maturity 1n the female. In the
stage of decrepitude both sexes relapse mto many of the
imperfections of mfancy. The generality of these observa-
tions may easily be corrected upon a particular review.
37. 27. Station, or rank mn lfe, 1s a circumstance, that,27 Rank
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among a civibized people, will commonly undergo a mult-
phcity of vanations  Ceteris paribus, the quantum of sensibihity
appears to be greater i the higher ranks of men than m the
lower. The primary circumstances 1n respect of which this
secondary circumstance 1s apt to mnduce or mdicate a difference,
seem principally to be as follows* 1 Quantity and Quality of
knowledge. 2z Strength of mnd 3 Bent of mclmation.
4 Moral sensibility. 5 Moral biases 6 Religious sensibihity
7 Rehgious biases 8 Sympathetnc sensibility 9 Sympa-
thetic biases to Antipathetic sensibihty. 11 Antipathetic
biases. 12. Habitual occupations 13 Nature and pro-
ductiveness of a man’s means of hivelihood 14 Connexions
imporang profit 15 Habit of expense 16 Connexions
mmporting burthen A man of a certain rank will frequently
have a number of dependents besides those whose
dependency 1s the result of natural relationship  As to health,
strength, and hardmness, if rank has any mfluence on these
circumstances, 1t 1s but 1n a2 remote way, chiefly by the
wnfluence it may have on 1ts habrtual occupations

38 28 The influence of education 15 still more extensive
Education stands upon a footing somewhat different from that
of the circumstances of age, sex, and rank These words,
though the mfluence of the arcumstances they respecuvely
denote exerts itself principally, if not entirely, through the
medium of certan of the prunary circumstances before men-
tioned, present, however, each of them a circumstance which
has a separate existence of 1tself  This 1s not the case with the
word education which means nothing any farther than as it
serves to call up to view some one or mote of those primary
arcumstances. Education may be distinguished mto physical
and mental, the education of the body and that of the mind:
mental, agam, into mtellectual and moral, the culture of the
understanding, and the culture of the affections. The educa-
tion a man receives, 1s given to um partly by others, partly
by himself. By education then nothing more can be expressed
than the condition 2 man 15 m 1n respect of those primary
circumstances, as resuling partly from the management and
contrivance of others, prmcipally of those who m the early
ﬁcnods of his Iife have had dommion over him, partly from

1s own. To the physical part of his education, belong the
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arcumstances of health, strength, and hardiness sometimes,
by accident, that of bodily imperfection; as where by intem-
perance or negligence an 1rreparable mischief happens to his
person. To the mtellectual part, those of quantity and quality
of knowledge, and 1n some measure perhaps those of firmness
of mind and steadmess To the moral part, the bent of his
mclinations, the quanaty and quality of hus moral, religious,
sympathetic, and antipathetic sensibility- to all three branches
mdiscrimnately, but under the supenior control of external
occurrences, his habitual recreations, his property, hus means
of hvelthood, his connexions m the way of profit and of
burthen, and his habits of expense. With respect indeed to all
these pomts, the mnfluence of education 1s modified, m a
manner more or less apparent, by that of exterior occurrences,
and in a manner scarcelzr at all apparent, and altogether out of
the reach of calculation, by the ongmnal texture and consutu-
tion as well of his body as of his mund.

39 29 Among the external arcumstances by which the29 Climate.
influence of education 15 modified, the principal are those
which come under the head of climate. This circumstance
places itself in front, and demands a separate denomnation, not
merely on account of the magmtude of its mfluence, but also
on account of 1ts being conspicuous to every body, and of 1ts
applymg indiscriminately to great numbers at a time  Ths
arcumstance depends for 1its essence upon the situaon of
that part of the earth which 1s m question, with respect to
the course taken by the whole planet m 1ts revolution round
the sun but for 1ts nfluence 1t depends upon the condiion of
the bodies which compose the earth’s surface at that part,
principally upon the quantittes of sensible heat at different
periods, and upon the density, and purty, and dryness or
morsture of the circumambient air, Of the 5o often mentioned
primary circumstances, there are few of which the production
1s not influenced by this secondary one, partly by 1ts mamfest
effects upon the body; partly by its less perceptible effects
upon the mind. In hot climates men’s healdg 1s apt to be more
precarious than m cold: their strength and hardiness less:
their vigour, firmness, and steadiness of mund less. and thence
mdltccrfy their quantity of knowledge: the bent of ther
mclinations different most remarkably so m respect of their



30 Lineage

31 Govern-
ment

182 PRINCL 'L..S Or MORALS AND LiGloLALIUN

superior propensity to sexual enjoyments, and n respect
ofP the carlimess of the perod at which that propensity begns
to mamtfest itself: their sensibiliies of all kinds more mtense.
therr habitual occupations savourning more of sloth than of
activity- their radical frame of body less strong, probably,
and less hardy therr radical frame of mund less vigorous,
less firm, less stcady.

40 30 Another article i the cataloguc of secondary
arcumstances, 15 that of race or lineage the national race or
lineage a man 1ssues from This circumstance, mdependently
of that of cimate, will commonly make some difference
pomt of radical frame of mind and body A man of negro
race, born m France or England, 1s a very different being, n
many respects, from a man of French or Enghsh race. A man
of Spanush race, born m Mexico or Peru, 15 at the hour of his
birth a different sort of being, in many respects, from a man
of the original Mexican or Peruvian race  This circumstance,
as far as 1t 1s distinct from chimate, rank, and education, and
from the two just mentioned, operates chiefly through the
medium of moral, rehgious, sympathetic, and antpathetic
baases.

41 31 The last arcumstance but one, 15 that of goverp-
the government a man lives under at the ttme m
estion, or rather that under which he has been accustomed
ost to live. This aircumstance operates principally through
the medium of education the magstrate operating mn ric
character of a tutor upon all the members of the state, by
the direction he gives to their hopes and to their fears Indeed
under a sohcitous and attentive government, the ordmary
preceptor, nay even the parent himself, s but a deputy, as
it were, to the magstrate. whose controlling mfluence,
different 1n this respect from that of the ordinary preceptor,
dwells with a man to hus hfe’s end  The effects of the peculiar
power of the magistrate are scen more particularly m the
nfluence 1t exerts over the quantum and bias of men’s moral,
rehigious, sympathenc, and antipathetic sensibilities. Under a
well-constituted, or even under a well-admnustered though
ill-constituted government, men’s moral sensibility 1s com-
monly stronger, and therr moral biases more conformable
to the dictates of utility their religious sensibility frequently
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weaker, but their religious biases less unconformable to the
dictates of utility: their sympathetic affections more enlarged,
directed to the magistrate more than to small parties or to
individuals, and more to the whole commumty than to either.
their antipathetic sensibihities less violent, as being more obse-
quious to the influence of well-directed moral biases, and less
apt to be excited by that of ill-directed rehigious ones. ther
antipathetic biases more conformable tp well-directed moral
ones, more apt (i proportion) to be grounded on enlarged
and sympathetic than on narrow and scﬁ'—regardmg affections,
and accordingly, upon the whole, more conformable to the
dictates of utihiry.

42. 32 The last aircumstance 1s that of religious profession. 32 Rehgion
the rehigious profession a man 1s of. the religious fraternity Professon-
of which he 1s a member This circumstance operates prin-
apally through the medium of religious sensibiity and
rcflgxous biases It operates, however, as an indication more
or less conclusive, with respect to several other circumstances.
With respect to some, scarcely but through the medium of
the two just mentioned- this 1s the case with regard to the
quantum and bias of a man’s moral, sympatheuc, and ana-
pathetic SCnSlblllK perhaps 1n some cases with regard to
quantity and quality of knowledge, strength of intellectual
powers, and bent of inclinaton With respect to others, 1t
may operatc immediately of itself this seems to be the case
with regard to a man’s habitual occupaunons, pecuniary
arcumstances, and connexions m the way of sympathy and
antipathy. A man who pays very little inward regard to the
dictates of the religion which he finds 1t necessary to profess,
may find 1t difficult to avoid jommg 1n the ceremomes of 1t,
and bearing a part i the pecumary burthens 1t imposes.t
By the force o(P habit and examplc he may even be led to
entertamn a partiality for petsons of the same profession, and
a proportionable antipathy agamst those of a rival one In

! The ways i which a religion may lessen a man’s means, or augment his
wants, are various Sometimes 1t will prevent hum from making a profit of
his money sometumes from setting his hand to labour Somenmes 1t will
oblige lum to buy dearer food instead of cheaper sometimes to purchase use-
less labour sometimes fo pay men for not labouning sometimes to purchase
trnkets, on which imaginanon alone has set a value somenmes to purchase
exemptions from pumishment, or titles to felicity 1n the world to come.
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particular, the antipathy agaimnst persons of different persua~
stons 15 one of the last points of rehgion which men part wath.
Lastly, 1t 1s obvious, tEat the rehigious profession a man 1s of
cannot but have a considerable mnfluence on his education,
But, considering the import of the term education, to say this
1s perhaps no more than saying m other words what has been
said already

Use of the pre- 43, These circumstances, all or many of them, will need

ceding observa- 4, e attended to as often as upon any occasion any account

tions
1s taken of any quantty of pamn or (ialcasure, as resulting from
any cause Has any person sustamed an mjury? they will need
to be considered 1n estimating the muschief of the offence.
Is satisfaction to be made to him? they will need to be
attended to in adjusting the quantum of that satisfaction
Js the injurer to be punished? they will need to be attended
to 1n estimating the force of the impression that will be made
on him by any given punsshment

Howfarthe 44 It1s to be observed, that though they scem all of them,

aramstances i o some account or other, to merit a place m the catalogue,

question can be

taken mto  they are not all of equal use n practice Different articles

account among them are applicable to different causes Of those
that may influence the effect of the same exciting cause, some
apply mdiscnminately to whole classes of persons together,
bemng applicable to all, without any remarkable diffcrence n
degree d}icsc may be directly and pretty fully provided for by
the legislator. Thus 1s the case, for mstance, with the pnmary
arcumstances of bodily tmperfection, and mnsanity with the
secondary circumstance of sex perhaps with that of age at
any rate with those of rank, of chimate, of lineage, and of
religious profession  Others, however they may apply to
whole classes of persons, yet i their apphcation to different
individuals are susceptible of perhaps an indefimte variety of
degrees. These cannot be fully provided for by the legislator;
but, as the existence of them, m every sort of case, 1s capable of
being ascertained, and the degree in which they take place 1s
capable of being measured, provision may be made for them
by the judge, or other executive magstrate, to whom the
several mdividuals that happen to be concegned may be made
known. Thus 1s the case, 1 'With the circumstance of health.
2 In some sort with that of strength. 3 Scarcely with that of
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hardiness still less with those of quantity and quality of
knowledge, strength of mtellectual powers, firmness or steadi-
ness of mind; except 1n as far as a man’s condition, m respect
of those circumstances, may be mdicated by the secongary
circumstances of sex, age, or rank hardly wath that of bent of
mchination, except in as far as that latent circumstance 1s
mdicated by the more mamfest one of habitual occupations:
hardly with that of a man’s moral sensibility or biases, except
i as far as they may be indicated by hus sex, age, rank, and
education not at all with his religtous sensibihity and rehigious
biases, except m as far as they may be mdicated by the
religious profession he belongs to not at all with the quantity
or quality of his sympathetic or anupathetic sensibilities,
except 1n as far as they may be presumed from his sex, age,
rank, education, lhneage, or rchgious profession It 1s the
case, however, with his habitual occupations, with his
pecumary circumstances, and with hus connexions in the way
of sympathy Of others, agam, either the existence cannot
be ascertained, or the degree cannot be measured These,
therefore, cannot be taken 1nto account, either by the legislator
or the executtve magistrate. Accordingly, they would have
no claim to be taken notice of, were 1t not for those secondary
circumstances by which they are mdicated, and whose influence
could not well be understood without them What these are
has been already mentioned.

45 It has alrcady been observed, that different articles 1n To what excr-
thss List of carcumstances apply to different exciting causes  the "8 c2uses there
circumstance of bodily strength, for mstance, has scarcely any e appty shem.
influence of itself {whatever 1t may have i a roundabout
way, and by acadent) on the effect of an madent which
should increase or dimimsh the quantum of a man’s property.
It remains to be considered, what the exciting causes are with
which the legislator has to do  These may, by some acadent
or other, be any whatsoever. but those which he has prin-
cxlpally to do, are those of the painful or afflicive kind  With
pleasurable ones he has httle to do, except now and then by
acadent: the reasons of which may be easily enough per-
cetved, at the same fime that 1t would take up too muc%n room
to unfold them here The exciung causes with which he has
principally to do, are, on the one hand, the mischievous acts,
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which 1t 15 his business to prevent; on the other hand, the
pumshments, by the terror of which 1t 1s his endeavour to
revent them Now of these two sets of exating causes, the
tter only 1s of his production: bemg produced partly by his
own special appointment, partly in conformity to hus general
appomntment, by the special appomtment of the judge For
e legislator, therefore, as well as for the judge, 1t 15 necessary
(f they would know what 1t 1s they are doing when they are
appomting purushment) to have an eye to all these crrcum-
stances. For the legislator, lest, meaning to apply a certamn
quantity of punishment to all persons who shall put them-
selves n a given predicament, he should unawares apply to
some of those persons much more or much less than he
himself mtended for the judge, lest, n applying to a
particular person a particular measure of pumishment, he
should a plla much more or much less than was mtended,
perhaps by himself, and at any rate by the legislator. They
ought each of them, therefore, to have before him, on the one
hand, a list of the several arcumstances by which sensibility
may be mfluenced, on the other hand, 2 list of the several
spectes and degrees of pumishment which they purpose to
make use of and then, by making 2 companson between the
two, to form a detailed estimate of the mfluence of each of the
circumstances 1n question, upon the effect of each species and
degree of pumishment
There are two plans or orders of distnbution, either of
which might be pursued mn the drawing up this estimate
The one 1s to make the name of the circumstance take the
lead, and under it to represent the different mfluences 1t
exerts over the effects of the several modes of pumishment
the other 1s to make the name of the punishment take the
lead, and under 1t to represent the different influences which
arc exerted over the effects of 1t by the several arcumstances
above mentioned. Now of these two sorts of objects, the
pumshment 1s that to which the mtention of the legislator 1s
directed mn the first nstance Thus 1s of his own creation, and
will be whatsoever he thinks fit to make 1t the mfluencing
circumstance exists mdependently of him, and 1s what 1t 1s
whether he will or no. What he has occasion to do 1s to
establish a certamn species and degree of purushment- and 1t 1s
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only with reference to that pumshment that he has occasion
to make any inquiry concerning any of the circumstances
here 1n questton. The latter of the two plans therefore is
that which appears by far the most useful and commodious
But neither upon the one nor the other plan can any such
estimate be dcﬁvcrcd here !

46. Of the several circumstances contained 1n this catalogue, Analyncal view
1t may be of use to give some sort of analytic view, mn order :{;ﬁ‘eﬂ; Auenc.
that 1t may be the more easily discovered 1f any which ought g sensibitiry
to have been inserted are onutted, and that, with regard to
those which are mnserted, 1t may be scen how they differ and
agree
gIn the first place, they may be disunguished nto primary
and secondary- those may be termed primary, which operatc
immediately of themselves those secondary, which operate
not but by the medium of the former To this latter head
belong the circumstances of sex, age, station in life, education,
chmate, lineage, government, and religious profession the
rest are primary  These agan are either connate or adventitious
those which are connate, are radical frame of body and radical
frame of mind. Those which are adventitious, are either
personal, or exterior  The personal, agan, concern erther a
man’s dispositions, or his actions Those which concern hus
dispositions, concern either his body or his mind. Those which
concern his body are health, strength, hardiness, and bodily
imperfection  Those which concern hus muind, again, concern
cither hus understanding or his affections  To the former head
belong the circumstances of quantity and quality of know-
ledge, strength of understanding, and msamity To the latter
belong the circumstances of firmness of mind, steadiness, bent

! This 1s far from being a visionary proposal, not reducble to pracuce

1 speak from expertence, having actually drawn up such an esnmate, though
upon the least commodious of the two plans, and before the several arcum-
stances tn question had been reduced to the precise number and order in which
they are here enumerated Thus 15 a part of the matter destined for another
work See Chap xn [Cases unmeet), par 2 Note There are some of these
arcumstances that bestow particular denomunations on the persons they
relate to thus, from the arcumstance of bodily ymperfections, persons are
denominated, deaf, dumb, bhnd, and so forth from the circumstance of
nsamty, 1diots, and mamacs from the arcumstance of age, mnfants for all
which classes of persons particular provision 15 made m the Code See B 1
ut [Exemptions]. Persons thus disanguished will form so many arucles
the catalogus personarum privilepratarum ~See Appendix tit [Composition].
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of mnclination, moral sensibiity, moral biases, religious
sensibility, religious biases, sympathetic sensibility, sympa-
thetic brases, antipathetic sensxbx]g , and antipathetic biases.
Those which regard his actions, are his habitual occupations.
Those which are extenior to hum, regard ether the rhings
or the persons which he 15 concerned with, under the former
head come his pecuniary circumstances,! under the latter,
lus connexions 1 the way of sympathy and antipathy.

1 As to man’s pecumary circumstances, the causes on whuch those arcum-
stances depend, do not come all of them under the same class The absolute
quantum of a man’s property does mndeed come under the same class with his
pecuniary circumstances 1 general so does the profit he makes from the
occupation which furmishes lum with the means of livelhood But the
occupation itself concerns hus own person, and comes under the same head as
tus habitual amusements as hikewnse hus habits of expense his connexions in
the ways of profit and of burthen, under the same head as his connexions
mn the way of sympathy and the arcumstances of his present demand for
money, and strength of expectation, come under the head of those arcum-
stances relative to lus person which regard his affecnions



CHAPTER @

OF HUMAN ACTIONS IN GENERAL
o
1. )TuE business of government 1s to promote the happimess The demand for
of'the soctety, by punishing and rewarding That part of 135:"?;%‘? ot
business which consists in punishing, is more particularly ypon she
! the subject of penal law In proportion as an act tends to fendency of the
 disturb ‘that happiness, in proportion as the tendency of 1t 1s**
pernicious, will be the demand 1t creates for pumshment
"What happiness consists of we have already seen enjoyment
f pleasures, security from pams
2 The general tendency of an act 1s more or less pernicious, Tendency of an
according to the sum total of 1ts consequences that 1s, accord- :“ determined
y s conse-
ing to the difference between the sum of such as are good, and g me
the sum of such as are evil
3. It 1s to be observed, that here, as well as henceforward, Mareral con-
wherever consequences are spoken of, such only are meant Sg¥mes only
as are material Of the consequences of any act, the multitude regarded
and variety must needs be nfimite but such of them only as
are material are worth regarding Now among the con-
sequences of an act, be they what they may, such only, by
one who views them 1n the capacity of a legislator, can be
said to be material,! as either consist of pan or pleasure, or
have an mnfluence i the production of pan or pleasure 2
4. It 15 also to be observed, that mnto the account of the These depend in
consequences of the act, are to be taken not such only asf’:'w‘" :g:" the
might have ensued, were ntention out of the question, but
such also as depend upon the connexion there may be between
these ﬁrst—mcntxonecf consequences and the mtention The
connexion there 1s between the intention and certain con-

! Or of importance

% In certain cases the consequences of an act may be material by serving
as evidences indicating the exastence of some other matenal fact, which 1s
even antecedent to the act of which they are the consequences but even here,
they are matenal only because, 1 virtue of such their evidentiary quabity,
they have an mfluencd, at a subsequent peniod of tume, 1 the production of
pan and pleasure for example, by serving as grounds for conviction, and
thence for pumshment See tit [Stmple Falschoods], verbo [materal]

1R9
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sequences 1s, as we shall see hereafter,! a means of producing
or%cr consequences In this hes the difference between
rational agency and irrational.

5 Now the mtention, with regard to the consequences of
an act, will depend upon two things: 1 The state of the will
or mtention, with respect to the act itself And, 2, The state
of the understanding, or perceptive faculties, with regard to
the circumstances which 1t 15, or may appear to be, accom-
panied with Now with respect to these circumstances, the
perceptive faculty 1s susceptible of three states: consciousness,
unconsciousness, and false consciousness. Consciousness,
when the party beheves precisely those circumstances, and
no others, to subsist, which really do subsist. unconscrousness,
when he fails of perceiving certamn circumstances to subsist,
which, however, do subsist false consciousness, when he
believes or 1magines certan circumstances to subsist, which 1n
truth do not subsist

6 In every transaction, therefore, which 1s examined with
a view to punishment, there are four articles to be considered
1 The act 1tself, which 1s done 2 The arcumstances n whaich
1t 1s done 3 The mntentionality that may have accompanied
1t 4 The consciousness, unconsciousness, or false conscious~
ness, that may have accompanzed 1t

What regards the act and the circumstances will be the
subject of the prescnt chapter what regards mtention and
consciousness, that of the two succeeding

7 There are also two other articles on which the general
tendency of an act depends and on that, as well as on other
accounts, the demand which 1t creates for punishment. These
are, 1 The upartlcular motie or motives which gave birth to
it 2 The general disposition which 1t mdicates  Thesc articles
will be the subject of two other chapters

8 Acts may be distinguished m several ways, for several
purposes

They may be distinguished, 1n the first place, mto positive
and negative By posiive are meant such as consist 1n motion
or exertion* by negative, such as consist 1 keeping at rest,
that 15, m forbearing to move or exert one’s sclf m such and
such circumstances  Thus, to strike 15 a positive act not to
1 See B I tit [Exemptions] and it [Extenuations]
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strike on a certamn occaston, a negative one  Positive acts are
styled also acts of commussion, negative, acts of omuission or
forbearance.?

9. Such acts, again, as are negative, may either be absolutely Negatve acts
so, or relatively. a%:solutcly, when they import the negation of ;’:f;n::t;“w
all posiave agency whatsoever, for mnstance, not to strike absolusely
at all relatively, when they import the negation of such or
such a particular mode of agency, for mstance, not to strike
such a person or such a thing, or i such a direction

10. It 1s to be observed, that the nature of the act, whether Negasive acts
positive or negative, 1s not to be determuned immeduately by ™ ’;’ -
the form of the discourse made use of to express 1t An actfmgy, P e
which 15 posiive m 1ts nature may be charactenized by avema
negative expression thus, not to be at rest, 1s as much as to
say to move So also an act, which 1s negative 1n 1ts nature,
may be charactenized by a posiive expression thus, to
forbear or omut to bning food to a person m certain arcum-
stances, 1s sigmfied by the single and positive term 1o starve

11 In the second place, acts may be disunguished into Ads external
external and intemal By external, are meant corporal acts, and wnternal.
acts of the body by internal, mental acts, acts of the mund.
Thus, to strike 15 an external or exterior? act to mtend to
strike, an internal or mnterior one

12 Acts of discourse are a sort of muxture of the two. Ads of dis-
external acts, which are no ways matenal, nor attended wath ©*"* what
any consequences, any farther than as they serve to express

-

1 The disunction between posiive and negative acts tuns through the Aets of omssion

whole system of offences, and sometimes makes a matenal difference with are sall acts
regard to their consequences To reconcile us the better to the extensive,
and, as 1t may appear on some occasions, the mconsistent signufication here
gaven to the word act, 1t may be considered, 1 That 1n many cases, where no
exterior or overt act 1s exerc.sed, the state which the mund 1s in at the ame
when the supposed act 1s sa1d to happen, 1s as truly and directly the result of
the will, as any extertor act, how plain and conspicuous soever The not reveal-
Ing a conspiracy, for instance, may be as perfectly the act of the will, as the
jouung mit In the next place, that even though the mind should never have had
the inadent n question 1n contemplation (insomuch that the event of 1ts not
ha;;-gcmng should not have been so much as abliquely intentional) sull the state
of the person’s mind was n at the ttme when, if he had so willed, the incident
mught have happened, 1s in many cases producuve of as matenal consequences,
and not only as likely, but as fit to call for the interposiion of other agents,
as the opposite one  Thus, when a tax 1s imposed, your not payng it 18 au act
which at apy rate must be punished 1n a certain manner, whctgcr you happened
to think of paymg 1t or not

3 An exterior act 18 also called by lawyers overt



192 PRINCL'LeS Or MORALS AND L .GIsLALION

the existence of mnternal ones To speak to another to strike,

to write to him to stnike, to make signs to lum to strike, are

all so many acts of discourse ’
Extemal acts 13, Third, Acts that are external may be distinguished mto
t':’:g’;‘ ans ransitive and miransitive  Acts may be called transitive, when
wiransitwe  the motion 15 commumicated from the person of the agent to
some foreign body that s, to such a foreign body on which
the effects of it are considered as being material, as where a man
Tuns aganst you, or throws water n your face Acts may
called intransiive, when the motion 1s communicated to no
other body, on which the effects of 1t are regarded as material,
than some part of the same person m whom at onginated as
where 2 man runs, or washes himself .
Atanatwe act, 14 An act of the transiive kind may be said to be m 1ts
s commence-  coupencement, or 1 the first stage of its progress, while the

ment, termna-

tio, and motion 1s confined to the person of the agent, and has not yet
ntermediate been communicated to any foreign body, on which the effects
progress of 1t can be matenial It may be said to be m 1ts termnation, or

to be 1n the last stage of 1ts progress, as soon as the motion or
impulse has been communicated to some such foreign body

It may be said to be m the middle or mntermediate stage or
stages of 1ts progress, while the motion, having passed from
the person of the agent, has not yet been communicated to
any such foreign body Thus, as soon as a man has hfted up
has hand to strike, the act he performs n stnking you 15 m 1ts
commencement as SOOI as ils hand has reached you, 1t 15
mn 1ts termmation. If the act be the motion of a body which
1s separated from the person of the agent before 1t reaches
the object, 1t may be said, during that nterval, to be m 1ts
mtermediate progress,? or m gradu mediativo as m the case
where a man throws a stone or fires a bullet at you.

Dastinction 1 The distinction 1s well known to the latter grammarians 1t 1s with them
betweent transi-1ndeed that 1t took its rise though by them 1t has been applied rather to the
tive acts and  names than to the thungs themselves To verbs, sigmifymng transitive acts,
wmntransitive,  as here described, they have given the name of transitive verbs those sigmifica-
recogmized by  tive of intransitive acts they have termed intransiive  These last are sull more
grammarians  frequenty called newter, that 15, neither active nor passtve The appellanon
seemns improper siice, instead of their being nesther, they are both 1 one
To the class of acts that are here termed intransitive, belong those which
consttute the 3rd class in the system of gffences Sée Chap [Division] and
B I ut [Self regarding Offences]
£ Or 1 sts migration, or in transity
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15. An act of the intransiive kind may be said to be n 1ts An inranainve
commencement, when the motion or tmpulse 15 as yet con- %% & ¢ o and
fined to the member or orgatt n which it onginated; and has rmmation,
not yet been communicated to any member or organ that 1s
disinguishable from the former. It may be said to be m 1ts
termunation, as soon as 1t has been applied to any other part
of the same person. Thus, where a man powsons himself,
while he 15 lifting up the poison to hus mouth, the act 15 1n 1ts
commencement* as soon as 1t has reached hus lips, 1t 15 mn 1ts
termunation !

16. In the third place, acts may be distinguished into tran- Acts transient
stent and continued. Thus, to strike 15 2 transient act to lean, @4 continued
a continued one To buy, a transient act to keep in one’s
possession, a continued one

17. In strictness of speech there 15 a difference between a Difference
contintied act and a repetitson of acts It 1s a repetition of acts, Zf:l“"efi‘:;a":’;;
when there are intervals filled up by acts of different natures repention of
a contiiued act, when there are no such intervals Thus, to 4
lean, 1s one continued act to keep striking, a repetition of acts

18 There 15 a dufference, agamn, between a repetition of Difference

acts, and a habit or practice  The term repention of acts may i’:::’?" frepens
be employed, let the acts in question be separated by ever such 4 hab{; o
short intervals, and let the sum total of them occupy ever so
short a space of time. The term habit 15 not employed but
when the acts 1n question are supposed to be separated by
long—continued intervals, and the sum total of them to occupy
a considerable space of itme It 15 not (for mstance) the drink-
Ing ever so many times, nor ever so much as a time, 1 the
course of the same siting, that will consutute a habit of
drunkenness. 1t 1s necessary that such sittings themselves be
frequently repeated Every habit 1s a repeution of acts, or,
to speak more strictly, when a man has frequently repeated
such and such acts after considerable intervals, he 1s said to
have persevered in or contracted a habit. but every repetition
of acts 1s not a habut 2

L]

1 These distinctions will be referred to in the next chapter Chap v
[Intentionality] and applied to pracnce in B I tit {Extenuauons]

® A habat, 1t should seem, can hardly 1n stnictness be termed an aggregate
ofacts acts being a sort of real archetypal entities, and habts a kind of ficitious
cntities or unagmary beings, supposed to be consttuted by, or to result as 1t
were out of, the former

N
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Actsaremd- 19 Fourth, acts may be distingwmshed mto indivisible and
:“f&’g'k"_' wg dwisible Indivisible acts are merely imagmary: they may be
dwisible, as well €asily conceived, but can never be known to be exemphfied
with regard fo Such as are divisible may be so, with regard erther to matter
m“’ or to motion. An act indivisible wath regard to matter, 15 the
motion or rest of one single atom of matter. Anactindivisible,
with regard to motion, 15 the motion of any body, from one
single atom of space to the next to 1t
Fafth, acts may be distinguished mto simple and complex
simple, such as the act of striking, the act of leaning, or the act
of drinking, above mnstanced complex, consisting each of a
multitude of sumple acts, which, though numerous and hetero-
geneous, denive a sort of umty from the relation they bear
to some common design or end, such as the act of giving a
dinner, the act of mamntaning a child, the act of exlubiting
a triumph, the act of bearing arms, the act of holding a court,
and so forth
Caution respect- 20, It has been every now and then made a questioh, what
;"guf:’; of  1t1smsuch a case that constitutes one act: where one act has
language. ended, and another act has begun whether what has happened
has been one act or many * These questions, 1t 1s now evident,
may frequently be answered, with equal propriety, in opposite
ways- and if there be any occasion on which they can be
answered only 1n one way, the answer will depend upon the
nature of the occasion, and the purpose for which the question
1s proposed A man 1s wounded in two fingers at one stroke—
Is 1t one wound or several? A man 1s beaten at 12 o'clock,
and agam at 8 minutes after 12—1Is 1t one beating or several?
You beat one man, and mstantly in the same breath you beat
another—TIs this one beating or several® In any of these cases
1t may be one, perhaps, as to some purposes, and several as to
others. These examples are given, that men may be aware
of the ambiguity of language* and nesther harass themselves
with unsolvable doubts, nor one another with interminable
disputes.
Circumstances 21 So much with regard to acts considered m themselves:
;';a':d_b' " we come now to speak of the circumstances with which they
may have been accompanied. These must necessarily be taken

b
1 Distinctions hike these come frequently in question 1n the course of Pro-
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mto the account before any thing can be determined relative
to the consequences. What the consequences of an act may be
upon the whole can never otherwise be ascertamed- 1t can
never be known whether 1t 1s beneficial, or indifferent, or
mischievous. In some circumstances even to kill 2 man may
be a beneficial act: 1n others, to set food before him may be a
permicious one

22. Now the arcumstances of an act, are, what? Any Ciroumstances,
objects' whatsocver Take any act whatsoever, there 1s nothing what
n the nature of things that excludes any 1magnable object
from bemng a arcumstance to 1t. Any given object may de a
arcumstance to any other ?

23. We have already had occasion to make mention for Circumstances
a moment of the consequences of an act: these were distin- ;"‘n"';"‘z"‘;‘:‘l"d
gusshed 1nto matenial and 1mmatenal In hike manner may
the circumstances of 1t be distinguished Now materiality 1s a
relative term* apphed to the consequences of an act, 1t bore
relation to pan and pleasure. applied to the circumstances, 1t
bears relation to the consequences A ctrcumstance may be
satd to be matenal, when 1t bears a visible relation m pomnt of
causahity to the consequences immatenial, when 1t bears no
such wisible relation

24 The consequences of an act are events 2 A circumstance A arcumstance
may be related to an event 1n pomt of causality 1n any one of ;Z"g:z;;’;‘iﬂ
four ways 1. In the way of causation or production 2 In point of causal-
the way of dertvation 3 In the way of coﬁateral connexion ¥y, m four
4 In tﬁe way of conjunct mfluence It may be sad to be "L 7=
related to the event in the way of causation, when 1t 1s of the2 Denvation
number of those that contrbute to the production of such3 Collateral
event: i the way of derivation, when 1t 1s of the number of §"Conumet -
the events to the production of which that in question has fluence

! Orentites See B 11 tit [Evidence], § [Facts].

3 The etymology of the word arcumstance 1s perfectly charactenstic of its Crrcumstance
umport creum stantia, things standing round objects standing round a given archetypation
object [ forget what mathematicvan it was that defined God to be a crcle, of the word
of which the centre 15 every where, but the arcumference no where In like
manner the ficld of aircumstances, belonging to any act, may be defined a circle,
of which the arcumference 1s no where, but of which the act 1n question 1s
the centre  Now then, as any act may, for the purpose of discourse, be con-
stdered as a centre, any otfier act or object whatsoever may be considered as of
the number of those that are standing round 1t

3 See B Il ut [Evidence], § [Facts}
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been contributory: in the way of collateral connexion, where
the circumstance 1 question, and the event m question, with-
out bemg either of them mnstrumental 1 the production of
the other, are related, each of them, to some common object,
which has been concerned m the production of them both: m
the way of conjunct influence, when, whether related 1n any
other way or not, they have both of them concurred mn the
productlon Of some common Conscquc:ncc

25. An example may be of use In the year 1628, Vilhers,
Duke of Buckingham, favourite and muster of Charles 1. of
England, received a wound and died The man who gave 1t
him was one Felton, who, exasperated at the mal-adminustra-
tion of which that muster was accused, went down from
London to Portsmouth, where Buckingham happened then
to be, made hus way mnto his anti-chamber, and finding him
busily engaged 1n conversation with a number of people
round him, got close to hum, drew a knife and stabbed hum
In the effort, the assassn’s hat fell off, which was found soon
after, and, upon searching hum, the bloody kmfe In the
crown of the hat were found scraps of papers, with sentences
expressive of the purpose he was come upon Here then,
suppose the event m question 1s the wound received by
Buckingham Felton’s drawing out his kmife, hus making hus
way mto the chamber, his gomng down to Portsmouth, hus
concewving an mndignation at the idea of Buckingham's
admunistration, that admmstration itself, Charles’s appomting
such a mumuster, and so on, higher and lugher without end,
are so many circumstances, related to the event of Bucking-
ham’s receving the wound, m the way of causation or pro-
duction the bloodmess of the kmfe, a arcumstance related to
the same event m the way of derivation the finding of the
hat upon the ground, the finding the sentences 1 the hat, and
the wnung them, so many circumstances related to 1t in the
way of collateral connexion and the situation and conversa-
uons of the people about Buckingham, were circumstances
related to the arcumstances of Felton’s making his way mto
the room, gomng down to Portsmouth, and so forth, mn the
way of conjunct mfluence, masmuch as they contributed mn
common to the event of Buckingham’s recerving the wound,
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by preventing him from putting himself upon his guard upon
the first appearance of the mtruder.!
26. These several relations do not all of them attach upon It is no every

an event with equal certainty In the first place, 1t 35 plam, &7 ‘S"‘:‘m ’:‘

indeed, that every event must have some circumstance OF related fo 1t 1n
other, and m truth, an indefimte multitude of circumstances, a!l those ways
related to 1t n the way of production. 1t must of course have

a still greater multitude ofP arcumstances related to 1t i the

way otg collateral connexion But 1t does not appear necessary

that every event should have circumstances related to 1t mn

the way of dertvation* nor therefore that 1t should have any

relatedto 1t 1n the way of conjunct nfluence. But of the
circumstances of all kinds which actually do attach upon an

event, 1t 1s only a very small number that can be discovered

by the utmost exertion of the human faculties: 1t 1s a still

smaller number that ever actually do attract our notice

when occasion happens, more or fewer of them will be
discovered by a man mn proportion to the strength, partly of

his intellectual powers, partly of his inchination® It appears

! The division may be farther illustrated and confirmed by the more sumple
and particular case of animal generation To production corresponds patermty
to denivation, filiatton to collateral conncxion, collateral consanguinity to
conjunct influence, marnage and copulation

If! necessary, it muight be agan illustrated by the matenal tmage of a chamn,
such as that which, according to the ingemous ficuon of the ancients, 15 attached
to the throne of Jupiter A section of this chain should then be exhibited by
way of specimen, 1n the manner of the diagram of a pedigree Such a figure
I should accordmgly have extubited, had 1t not been for the apprehension
that an exhibition of this sort, while 1t made the subject a small matter clearer
to one man out of a hundred, might, bke the mathemaucal formulanes we
see someumes employed for the hike purpose, make 1t more obscure and for-
midable for the other minety-nine

% The motre remote a connexion of this sort 15, of course the more obscure
It will often happen that a connexion, the sdea of which would at first sight
appear extravagant and absurd, shall be rendered highly probable, and indeed
indisputable, merely by the suggestion of a few ntermediate circumstances

At Rome, 390 years before the Chnstian @ra, a goose sets up a cackling
two thousand years afterwards a king of France 1s murdered To consider
these two events, and nothing more, what can appear more extravagant
than the notion that the former of them should have had any mfluence on the
production of the latter? Fill up the gap, bring to mind a few intermediate
circumstances, and nothing can appear more probable It was the cackling of
a parcel of geese, at the time the Gauls had surprised the Capitol, that saved
the Roman commonwealth had 1t not been for the ascendancy that common-
wealth acquired afterwards over most of the nations of Europe, amongst
others over France, the Chusttan religion, humanly speaking, could not have
established 1tself 1n the manner 1t did 1n that country ~ Grant then, that such a
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therefore that the multitude and description of such of the

crrcumstances belonging to an act, as may appear to be
matertal, will be determimned by two considerations 1 By
the nature of things themselves. 2 By the strength or weak-
ness of the faculties of those who happen to consider them.

27. Thus much 1t seemed necessary to premise m general
concermng acts, and their arcumstances, previously to the
consideration of the particular sorts of acts with their par-
ticular circumstances, with which we shall have to do m the
body of the work An act of some sort or other 15 necessarly
included 1n the notion of every offence Together with thus
act, under the notion of the same offence, are mncluded certain
crcumstances which circumstances enter mnto the essence of
the offence, contribute by therr conjunct mfluence to the
production of 1ts consequences, and m conjunction with the
act are brought mnto view by the name by which 1t stands
disunguished These we shall have occasion to distinguish
hereafter by the namc of criminative circumstances ! Other
arcumstances again entering into combnation with the act
and the former set of circumstances, are productive of still
farther consequences These additional consequences, if they
are of the beneficial kind, bestow, according to the value they
bear 1n that capacity, upon the circumstances to which they
owe ther birth the appellation of exculpative? or extenuative
circumstances® 1f of the muschievous kind, they bestow on
them the appellation of aggravative arrcumstances¢ Of all
these different sets of crcumstances, the crimmative are
connected with the consequences of the ongmal offence, n
the way of production, wath the act, and with one another, m
the way of conjunct influence. the consequences of the origmal
offence with them, and with the act respectively, in the way of
derivation- the consequences of the modified offence, with
the crimmative, cxcu(llpatxvc, and extenuative circumstances
respectively, in the way also of derivation these different sets
of arrcumstances, with the consequences of the modified act
or offence, 1n the way of production and wath one another (in

man as Henry IV would have existed, no man, however, would have had
those motives, by which Ravaillac, misled by a muscheevous notion concerning
the dictates of that religton, was prompted to assassinate hum

1SeeB I ut [Cnm arcumstances] 2 See B I it [Justifications]

3 See B I ut [Extenuatons] 4SeeB I ut [A ravauons)
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respect of the consequences of the modified act or offence)
in the way of conjunct nfluence. Lastly, whatever circuin-
stances can be seen to be connected with the consequences of
the offence, whether directly mn the way of derivation, or
obliquely 1n the way of collateral affinity (to wat, 1n virtue of
its being connected, 1n the way of derivatnon, with some of
the arcumstances with which they stand connected m the
same manner} bear a material relaton to the offence 1n the
way of evidence, they may accordingly be styled evidentiary
circumstances, and may become of use, by bemng held forth
upon occasion as so many proofs, mdications, or evidences of
its having been commutted *

1 See B I ut [Accessory Offences] and B 1l ut [Evidence]

It 15 evident that this analyss 15 equally apphcable to incidents of a purely
physical nature, as to those in which moral agency is concerned If therefore
it be just and useful here, 1t maght be found not impossible, perhaps, to find
some use for 1t 1n natural plulosophy
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CHAPTER VII
OF INTENTIONALITY

1. So much with regard to the two first of the articles upon
whch the eval tendency of an action may depend: viz , the act
ttself, and the general assemblage of the circumstances with
which 1t may have been accompanied. We come now to
consider the ways i which the particular arcumstance of
intention may be concerned 1 1t

2. Farst, then, the intention or will may regard either of two
objects 1 The act atself or, 2 Its consequences. Of these
objects, that which the intention regards may be styled
tentional 1f 1t regards the act, then the act may gc said to be
mtentional ! if the consequences, so then also may the con-
sequences If 1t regards both the act and consequences, the
whole action may be said to be mntentional Whichever of
those articles 1s not the object of the intention, may of course
be said to be unintentional

3 The act may very easily be mtentional without the con-
sequences, and often 15 s6 Thus, you may ntend to touch a
man without intending to hurt lum and yet, as the con-
sequences turn out, you may chance to hurt him

4 The consequences of an act may also be mtentional,
without the act’s being intentional throughout, that 15, with-
out 1ts being ntentional m every stage oig 1t but this 1s not so

1 On this occasion the words voluntary and mvoluntary are commonly
employed These, however, I purposely abstain from, on account of the
extreme ambiguity of their significaton By a voluntary act 158 meant some-
tumes, any act, in the performance of which the will has had any concern
at all, in this sense 1t 1s synonymous to ntentional somenmes such acts only,
in the production of which the will has been determined by monves not of 2
pamnful nature, 1n this sense 1t 15 synonymous to unconstrained, or uncoerced
sometimes such acts only, 1n the production of which the will has been deter-
mined by motives, which, whether of the pleasurable or pamnful kind, occurred
to 2 man lmself, without being suggested by anybody else, 1n this sense it 1s
synonymous to spontaneous The sense of the word involuntary does not corres-
pond completely to that of the word voluntary Invqluntary 1s used m oppo-
sition to mntentional, and to unconstramned but not to spontaneous It night be
of use to confine the signification of the words voluntary and mvoluntary to
one single and very narrow case, which will be menuoned 1n the next note
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frequent a casc as the former. You mntend to hurt a man,
suppose, by running aganst hum, and pushing hum down-
and you run towards Exm accordingly: but a second man
commg m on a sudden between you and the first man,
before you can stop yourself, you run agamnst the second man,
and by lhum push down the first

5. But the consequences of an act cannot be mtentional, —but not with-
without the act’s bemg itself intentional 1n at least the first ﬁ:f“;:;;f
stage. If the act be not intentional in the first stage, 1t 1s no
act of yours® there 1s accordingly no mtention on your part
to produce the consequences. that 1s to say, the individual
consequences All there can have been on your partis a distant
intention to produce other consequences, of the same nature,
by some act of yours, at a future ime. or else, without any
mtention, a bare wish to sce such event take place The second
man, suppose, runs of his own accord against the first, and
pushes him down You had intentions of dong a thing of
the same nature: viz , To run agawnst him, and push him down
yourself, but you had done nothing m pursuance of those
mtentions- the ndividual consequences therefore of the act,
which the second man performed in pushing down the first,
cannot be said to have been on yeur part intentional ?

1 To render the analysis here given of the possible states of the mund in An act uninten-
pornt of intentionality absolutely complete, 1t must be pushed to such a farther tional 1 ats first
degree of nunuteness, as to some eyes will be apt to appear tnfiing On thus stage, may be so
account 1t seemed advisable to discard what follows, from the text to a place with respect to,
where any one who thinks proper may pass by 1t An act of the body, when1 Quanaty of
of the positive kind, 1s 2 motion now n motion there are always three articles matter moved,
to be considered 1 The quantty of matter that moves 2 The direction 1n 2 Durection;
which 1t moves and, 3 The velocity with which it moves Correspondent 3 Veloctty.
to these three arnicles, are so many modes of intenuonality, with regard to an
act, constdered as being only 1n 1ts first stage  To be completely unintentional,
1t must be unintentional with respect to every one of thesc three particulars
Ths 15 the case with those acts which alone are properly termed mvoluntary
acts, in the performance of which the will has no sort of share such as the con-
traction of the heart and artenes

Upon thus pnnciple, acts that are umntentional in therr first stage, may be
distingwished into such as are completely unintentional, and such as are -
completely ununtenuonal and these again may be ummtennional, either m
point of quantity of matter alone, 1 pomt of direction alone, in point of
velocity alone, or 1n any two of these points together

The example given further on may eanly be extended to this part of the
analysis, by any one who thinks 1t worth the whole

There seem to be occasions 1n which even these disquistions, munute as
they may appear, may not be without their use i practice In the case of
homicide, for example, and other corporal munes, all the distinctions here
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A consequence, 6 Sccond. A consequence, when it 15 mtentional, may

t’:’:‘ﬂ‘; ten- o cither be directly so, or only obliguely It may be said to be

drectly so. or  directly or lineally ntentional, when the prospect of produc-

obliguely g 1t constituted one of the links in the chamn of causes by
which the person was determined to do the act. It may be
said to be obhquely or collaterally intentional, when, although
the consequence was 1n contemplation, and appeared likely
to ensue in case of the act’s being performed, yet the prospect
of producing such consequence did not constitute a m
the aforesaid chain.

When dwectly, 7, Thud An madent, which 1s directly intentional, may

;’zz‘ ;ﬁl}," %" erther be ultimately so, or only mediately. It may be said to be
ultimately intentional, when it stands last of all exterior
events m the aforesard cham of motives; msomuch that the
prospect of the production of such incident, could there be a
certamnty of its taking place, would be sufficient to determine
the wll, without the prospect of 1ts producing any other.
It may be said to be mediately intentional, and no more,
when there 15 some other incident, the prospect of producing
which forms a subsequent hnk i the same chan msomuch
that the prospect of groducmg the former would not have
operated as a motive, but for the tendency which 1t seemed to
have towards the production of the latter

When drectly 8 Fourth When an mcident 1s directly mtentional, 1t may

;:;“’;”"‘" * ether be exclusively so, or mexclusively It may be said to be

y be ex-

clustvely so, or exclusively intentional, when no other but that very individual

mexclusvely. nerdent would have answered the purpose, msomuch that
no other incident had any share 1n determining the will to
the act in queston It may be said to have been inex-
clustvely? ntentional, when there was some other incident,
the prospect of which was acting upon the will at the same

time

speaified may occur, and 1 the course of trial may, for some purpose or other,
require to be brought to mind, and made the subject of discourse  'What may
contribute to render the mention of them pardonable, 1s the use that mught
possibly be made of them 1n natural phidosophy In the hands of an expert
metaphysician, these together with the foregomng chapter on human actions,
and the section on facts 1 gencral, m title Evidence of the Book of Procedure,
mught, perhaps, be made to contnbute somethuing towards an exhaustve
analysis of the possible vanieties of mechanical inventions
1 Or concurrently
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9. Fifth. When an mncident 15 mexclusively intentional, 1t When mex-
may be either conjuncuvely so, dzsllunctxvely, or indiscriminately zl:‘;:;{fm;: hurid
It may be said to be conjuncavely intentional with regard to duncesely, or
such other mcident, when the intention 15 to produce both mduaimnately
disjunctively, when the ntention 1s to produce either the one *
or the other mdifferently, but not both mdiscrimmately,
when the mtention 1s indifferently to produce either the one
or the other, or both, as 1t may happen

10 Sixth When two ncidents are disjunctively mnten- When digunc-
tional, they may be so with or without preference  They may "";{Y' -y ”t‘
be said to be so with preference, when the mntention 1s, that;’,',f,,m' o
one of them m particular should happen rather than the
other. without preference, when the ntention 15 equally
fulfilled, whichever of them happens?

11 One example will make all this clear Wilham II, Example
king of England, being out a stag-hunung, recetved from Sir
Walter Tyrrel a wound, of which he died.2 Let us take this
case, and diversify 1t with a vanety of suppositions, correspon-
dent to the distinctions just laid down.

1. Farst then, Tyrrel did not so much as entertan a thought
of the king’s death, or, 1f he did, looked upon 1t as an event
of which there was no danger In ether of these cases the
mcident of his killing the king was altogether unintentional.

2 He saw a stag running that way, and he saw the king
riding that way at the same tme what he aimed at was to
kil the stag he did not wish to kill the king- at the same time
he saw, that if he shot, 1t was as hikely he should kill the king
as the stag yet for all that he shot, and killed the king accord-
mngly. In this case the madent of lus killing the king was
mtentional, but oblhiquely so

3 He killed the king on account of the hatred he bore him,

1 There 1s a difference between the case where an madent 1s altogether Difference
unintentional, and that i whch, 1t beng disjuncavely mtentional with between an ina-
reference to another, the preference 1s in favour of that other In the first dent’s being
case, 1t 1s not the intention of the party that the inadent 1n question should umntentional,
happen at all in the latter case, the intenton 1s rather that the other should and dispunc-
happen but 1f that cannot be, then that this in question should happen rather tively inten-
than that neither should, and that both, at any rate, should not happen tional, when

All these are disuncgions to be attended to in the use of the particle or a the election is 1n
parucle of very ambiguous import, and of great importance in legislanon favour of the
Se: 1ﬁppcnd tit [Composition] other.

n e's Hi
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and for no other reason than the pleasure of destroymng him.
In this case the acadent of the Eing’s death was not only
directly but ultimately mntentional

4 He killed the king, intending fully so to do; not for any
hatred he bore him, but for the sake of plundering him when
dead In this case the mcident of the king’s death was directl
intentional, but not ultimately 1t was mediately mntention:

s He intended neither more nor less than to kill the king
He had no other aim nor wish In this case 1t was exclusively
as well as directly mtentional exclusively, to wit, with regard
to every other matersal ncident

6 Sir Walter shot the king in the nght leg, as he was
plucking a thorn out of 1t with lus left hand His intention
was, by shooting the arrow 1nto hus leg through his hand, to
cripple him 1n both those limbs at the same time In this case
the maident of the king’s being shot in the leg was intentional
and that conjunctively with another which did not happen;
vz , hus bemg shot in the hand

7 The mtention of Tyrrel was to shoot the king either in
the hand or in the leg, but not i both, and rather in the hand
than 1n the leg In this case the ntention of shooting m the
hand was disjuncavely concurrent, with regard to the other
mcident, and that with preference

8 His intention was to shoot the king either 1n the leg or
the hand, whichever might happen but not m both In this
case the mtention was mexclusive, but disjuncuvely so yet
that, however, without preference.

9 His mtention was to shoot the king either m the leg or
the hand, or in both, as 1t mught happen In this case the
mtention was ndiscriminately concurrent, with respect to the
two mcidents

12. It 1s to be observed, that an act may be umintentional
1n any stage or stages of 1t, though mtentional mn the preceding -
and, on the other hand, 1t may be intentional 1n any stage or
stages of 1t, and yet unintentional 1n the succeeding! But
whether 1t be intentional or no m any preceding stage, 1s
immaterial, with respect to the consequences, so 1t be unnten-
tional m the last. The only point, with respect to which 1t 15
material, 1s the proof The more stages the act 15 unintentional

1 See Chap vu [Actions], par 14
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m, the more apparent 1t will commonly be, that 1t was
unintentional with respect to the last If a man, intending to
strike you on the cheek, strikes you mn the eye, and puts 1t
out, 1t will probably be difficult fZ’)r him to prove that 1t was
not lus intention to strike you m the eye It will probably
be easter, 1f hus intention was really not to-strike you, or evéen
not to strike at all

13. It 1s frequent to hear men speak of a good mtention, of Goodness and
a bad mtention; of the goodness and badness of a man’s inten- :’::;l’;n" d‘f{_""
ton: a circumstance on which great stress 1s generally laid. It pygseq
1s indeed of no small importance, when properly understood
but the import of 1t 1s to the last degree ambiguous and
obscure. Strictly speaking, nothing can be said to be good or
bad, but ether m tself, which 1s the case only with pain or
pleasure or on account of its effects, which 1s the case only
with things that are the causes or preventatives of pamn and
pleasure But 1n a figurative and less proper way of speech, a
thing may also be, styled good or bad, m consideration of 1ts
cause Now the effects of an 1ntention to do such or such an
act, are the same objects which we have been speaking of under
the appellation of its consequences. and the causes of mntention
are caﬁcd motives. A man’s mntention then on any occasion
may be styled good or bad with reference either to the con-
sequences of the act, or with reference to his motives If 1t
be deemed good or bad 1n any sense, 1t must be ether because
it 1s deemed to be productive of good or of bad consequences,
or because 1t 1s deemed to oniginate from a good or from a
bad motive  But the goodness or badness of tlgie consequences
depend upon the circumstances. Now the circumstances are
no objects of the intention. A man intends the act and by hus
mtention produces the act but as to the circumstances, he
does not mntend them he does not, masmuch as they are
circumstances of 1t, produce them If by acadent there be a
few which he has been mstrumental m producing, 1t has been
by former intentions, directed to former acts, productive
of those arcumstances as the consequences at the time m
question he takes them as he finds them. Acts, with their
consequences, are objects of the will as well as of the under-
standing . arcumstances, as such, are objects of the understand-
ing only All he can do with these, as such, 1s to know or not
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to know them. in other words, to be conscious of them, or
not conscious To the title of Consciousness belongs what 1s
to be said of the goodness or badness of 2 man’s mtention, as
resulting from the consequences of the act* and to the head of
Motives, what 1s to be said of his intention, as resulung from
the motive



CHAPTER IX
OF CONSCIOUSNESS

1. So far with regard to the ways in which the will or in-Connexion of
tention may be concerned in the production of any mcdent: :ﬁ:“‘h‘i‘gﬁ” .
we come now to consider the part which the understanding or gomg.
perceptive faculty may have borne, with relation to such
mcident.

2. A certam act has been done, and that intentionally that Ads adused
act was attended with certam circumstances. upon these air- :;“’M:m"'
cumstances depended certain of its consequences, and amongst yhas ’
the rest, all those which were of a nature purely physical Now
then, take any one of these circumstances, 1t 1s plan, that a
man, at the ame of domng the act from whence such conse-
quences ensued, may have been ether conscious, with respect
to this circumstance, or unconscious. In other words, he may
erther have been aware of the circumstance, or not aware. 1t
may either have been present to his mind, or not present
In the first case, the act may be said to have been an advised
act, with respect to that circumstance: m the other case, an
unadvised one

3. There are two points, with regard to which an act Unadvisedness
may have ben advnseg or unadvised 1 The existence of the :;’h’;r':i,";:m
arcumstance itself. 2. The materiality of 1t.2 or materiahty

4. It 15 mamfest, that with reference to the ume of the act, The arcum-

stance may have
such arcumstance may have been either present, past, or been prent,
future. past, or future
5 An act which 1s unadwvised, 1s erther heedless, or not heed- An unadwised
less It 15 termed heedless, when the case 1s thought to be @ may be
2 heedless, or not
such, that a person of ordinary prudence,? f prompted by an jeegjee
ordinary share of benevolence, would have been hkely to
have bestowed such and so much attention and reflection
upon the matenal circumstances, as would have effectually

disposed hum to prevent the mischievous incident from taking

1 See Chap vu [Actions], par 3 3 See Chap v1 [Sensibility], par 12 -
7
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place: not heedless, when the case 1s not thought to be such

as above mentoned.
Ams-advsed 6 Agam., Whether 2 man did or did not suppose the
el ih;:fp_o o, Exastence or matertaity of a given circumstance, 1t may be
P*"" that he did suppose the exstence and materjality of some
crcumstance, which erther did not exist, or which, though
existing, was not material In such case the act may be said
to be mis~advised, with respect to such imagined circumstance
and 1t may be said, that there has been an erroncous sup-
position, or a mis-supposal m the case
7. Now a circumstance, the existence of which 1s thus
:;h;‘ ;‘;’g:;:” erroneously supposed, may be materal exther, 1 In the way
might have been Of prevention or, 2 In that of compensation I may be sad
material 1n the 1o ie material m the way of prevention, when 1ts effect or
;z{;;:ﬁf: s{ ortendency, had 1t existed, would have been to prevent the
compensanon ~ obnoxious consequences m the way of compensation, when
that effect or tendency would have been to produce other
consequences, the beneficialness of which would have out-
weighed the mischievousness of the others
It may have 8 It 1s manifest that, with reference to the time of the act,
been supposed
present, past, SUch 1magnary circumstance may m either case have been
or future supposed either to be present, past, or future
Example, con- 9, To return to the example exhubited m the preceding
tinved from the h
last chapter Chapter
10 Tyrrel mntended to shoot n the direction i which he
shot, but he did not know that the king was nding so near
that way In this case the act he performed in shooting, the
act of shooting, was unadvised, with respect to the existence of
the circumstance of the king’s bemng so near nding that way
11. He knew that the king was nding that way but at the
distance at which the king was, he knew not of the probabihity
there was that the arrow would reach him. In this case the
act was unadvised, with respect to the materiality of the
circumstance.
12. Somebody had dipped the arrow m poson, without
Tyrrel's knowing of 1t In thus case the act was unadvised,
with respect to the exstence of a past circumstance.
13 At the very nstant that Tyrrel drew the bow, the king,
bemng screened gom his view by the fohage of some bushes,

1 See B I tit. [Extenuations]
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was riding furiously, in such manner as to meet the arrow 1 a
direct line: which circumstance was also mote than Tyrrel
knew of. In this case the act was unadvised, with respect to
thesexistence of a present circumstance,

14 The king bemng at a distance from court, could get
nobody to dress hus wound ull the next day, of which arcum-
stance Tyrrel was notaware In this case the act was unadvised
with respect to what was then a future circumstance

15 Tyrrelknew of the king’s being nding that way, of hus
being so near, and so forth, but being deceived by the folage
of the bushes, he thought he saw a bank between the spot
from which he shot, and that to which the king was nding
In this case the act was mis~advised, proceeding on the mis-
supposal of a preventive citcumstance

16 Tyrrel knew that every thimg was as above, nor was he

decerved by the supposition of any preventive circumstance.
But he beheved the king to be an usurper and supposed he
was comung up to attack a person whom Tyrrel beheved to be
the nghtfuf king, and who was nnding by Tytrel’s side. In this
case the act was also mus~advised, but proceeded on the mus-
supposal of a compensative circumstance.

10 Let us observe the connexion there 15 between mten- In what case
tionality and conscrousness When the act 1tself 1s intentional, ::";s"i’s“':';,:"m_
and with respect to the existence of all the circumstances senmionaliry
advised, as also with respect to the materiality of those cir-from the act 1o
cumstances, m relation to a given consequence, and there 1s ;’:;n‘;‘::"”'
no mus-supposal with regard to any preventive circumstance,
that consequence must also be mntentional 1 other words,
advisedness, with respect to the circumstances, if clear from
the mis-supposal of any preventive circumstance, extends the
mntentionality from the act to the consequences. Those con-
sequences may be erther directly mtentional, or only obliquely
so but at any rate they cannot but be mtentional

11. To go on with the example If Tyrrel intended to shoot Example
mn the direction 1 which the king was nding up, and knew ©n#ued
that the king was coming to meet the arrow, and knew the
probability there was of his being shot i that same part n
which he was shot, or m another as dangerous, and with that
same degree of force, and so forth, and was not musled by the
erroneous suppositton of a circumstanee by which the shot

(8] .
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would have been prevented from taking place, or any such
other preventive circumstance, 1t 1s plan he could not but
have intended the king’s death Perhaps he did not positively
wish 1t, but for all that, m a certain sense he intended 1t
Amisadnsed 12, What heedlessness 1s m the case of an unadwvised act,
act may be rash pachness 15 1 the case of 2 misadvised one A misadvised act
or not rash
then may be either rash or not rash It may be termed rash,
when the case 1s thought to be such, that a person of ordnary
prudence, 1if prompted by an ordinary share of benevolence,
would have employed such and so much attention and reflec-
tion to the imagmed circumstance, as, by discovering to him
the non-existence, improbability, or immatenality of 1,
would have effectually disposed him to prevent the mischiev-
ous mecident from taking place
The mtention 13, In ordinary discourse, when a man does an act of which
bad l:’ufe","d,z the consequences prove mischievous, 1t 1s 2 common thing to
dependensly of Speak of him as having acted with a good mtention or with a
the mouve ashad intention, of his intention’s being a good one or a bad

:f:,lw“:, z.'f,_ one The :ﬁlthcts good and bad are all this while applied,
sequences. we see, to the mtention but the application of them 15 most

commonly governed by a supposition formed with regard to
the nature of the motive The act, though eventually 1t prove
muschievous, 1s said to be done with a good intention, when
1t 1s supposed to 1ssue from a motive which 1s looked upon
as a good motive with a bad intention, when 1t 15 supposed to
be the result of a motive which 1s looked upon as a bad motive

But the nature of the consequences mtended, and the nature of
the motive which gave birth to the ntention, are objects
which, though intimately connected, are perfectly distinguish-
able The intention mught therefore with perfect propriety
be styled a good one, whatever were the motive It mighs
be styled a good one, when not only the consequences of the
act prove muschievous, but the motive which gave birth to 1t
was what 1s called a bad one  To warrant the speaking of the
ntention as being a good one, it 1s sufficient if the conse-
quences of the act, had they proved what to the agent they
seemed likely to be, would have been of a beneficial nature

And m the same manner the intention may be bad, when
not only the consequences of the act prove beneficial, but
the motve which gave birth to 1t was a good one
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14 Now, when a man has a mind to speak of your intention It is better,
as being %ood or bad, with reference to the consequences, if he ‘::‘;"i:mf‘:;
speaks of 1t at all he must use the word mtention, for there be spoken of as
1s no other. But 1f a man means to speak of the motie from being good or
which your mtention originated, as being a good or a bad s‘g';g;f; sap
one, he 1s certamnly not obhiged to use the word mntention: 1t 15
at least as well to use the word motive By the supposition he
means the motive, and very likely he may not tnean the mnten-
tion. For what 1s true of the one 1s very often not true of the
other The motive may be good when the mtention 1s bad
the intention may be good when the motive 1s bad. whether
they are both good or both bad, or the one good and the other
bad, makes, as we shall see hereafter, a very essenttal difference
with regard to the consequences ! It 1s therefore much better,
when motive 1s meant, never to say intention
15 An example will make this clear  Out of malice a man Exampte
prosecutes you for a crime of which he believes you to be
guilty, but of which in fact you are not guillty Here the
consequences of his conduct are mischievous. for they are
muschievous to you at any rate, in virtue of the shame and
anxiety which you are made to suffer while the prosecution 1s
depending to which 1s to be added, in case of your bemg
convicted, the evil of the pumsshment To you therefore they
are muschievous, nor is there any one to whom they are
benefictal The man’s motive was also what 1s called a bad one
for mahce will be allowed by every body to be a bad mouve.
However, the consequences of s conduct, had they proved
such as he believed t{{xem likely to be, would have been good
for in them would have been included the punishment of a
crimunal, which 1s a benefit to all who are exposed to suffer
by a crime of the like nature The intention therefore, 1n this
case, though not m a common way of speakmg the motive,
mught be styled a good one  But of motives more particularly
n the next chapter
16 In the same sense the mtention, whether 1t be posiavely Intention, i
good or no, so long as 1t 1s not bad, may be termed mnocent. ;’ﬁ“‘b:‘f;:;m
Accordingly, let the consequences have proved mischievous, d
and let the motive have been what it will, the mtention may
be termed mnnocent 1n either of two cases: 1 In the case of un-

1 See Chap xu [Consequences]
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advisedness with respect to any of the arrcumstances on which
the mischievousdess of the consequences depended 2. In the
case of mis-advisedness with respect to any arcumstance,
which, had 1t been what 1t appeared to be, would have served
etther to prevent or to outweigh the mischief.

17 A few words for the purpose of applymg what has

and conscious-  heen said to the Roman law  Unmtention. ty, and innocence

ness, how

spoken of n the Of mtention, seem both to be mncluded m the case of infor-

Roman law

tunum, where there 15 neither dolus nor culpa  Unadvisedness
coupled with heedlessness, and mis-adviseaness coupled with
rashness, correspond to the culpa sine dolo  Direct mtention-
ality corresponds to dolus Oblique mtentionality secms
hardly to have been disinguished from direct, were 1t to
occur, it would probably be deemed also to correspond to
dolus  The division nto culpa, lata, levis, and levissima, 1s such
as nothing certamn can correspond to  What 1s 1t that 1t ex-
presses? A distinction, not 1n the case 1tself, but only in the
sentiments which any person (a judge, for wnstance) may find
himself disposed to entertan with relation to it supposing
it already cﬁstmgmshed nto three subordinate cases by other
means.

The word dolus seems 1ll enough contrived - the word culpa
as ndifferently Dolus, upon any other occasion, would ﬁc
understood to imply deceit, concealment,! clandestiuty?, but
here 1t 1s extended to open force Culpa, upon any other
occasion, would be understood to extend to blame of every

kind. It would therefore include dolus 3

1 See B I tit [Theft) verbo [amenable]
% Dolus, an virtus quis m hoste requirt>—VirciL
S6Ag % ral dugadéy —HOMER

3 T pretend not here to give any determinate explanation of a set of words,
of which the great musfortune 1s, that the import of them 1s confused and
indetermunate I speak only by approximation To attempt to determine the
precise import that has been given them by a hundredth part of the authors
that have used them, would be an endless task  Would any one talk intelligibly
on this subject in Latin® let lum throw out dolus altogether let hum keep culpa,
for the purpose of expressing not the case itself, but the sentiment that 1s enter-
tamed concermng a case descmbed by other means For imntentionality, let
lum comn a word boldly, and say intentionalitas for unintentionality, non-
mntentionalttas  For unadvisedness, he has already the word snscitia, though the
words imprudentia, mobservantia, were 1t not for the other senses they are used
m, would do better for unadvisedness coupled with heedlessness, let tum say
msctia culpabilis, for unadvisedness without heedlessness, nscitia meulpabshis
for mmus-advisedness coupled with rashness, error culpabilis, error temerarius, or
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18. The above-mentioned definitions and distinctions are Use of this and
far from bemg mere matters of speculation. They are capable :Z‘a I’t’:r“"‘""
of the most extenstve and constant application, as well to P
moral discourse as to legislative practice Upon the degree and
bias of a man’s mtention, upon the absence or presence of
consciousness or mus-supposal, depend a great part of the
good and bad, more especially of Lﬁc bad consequences of an
act, and on thss, as weﬁ’ as other grounds, a great part of the.
demand for punishment! The presence ofg:ntentlon with
regard to such or such a consequence, and of consciousness
with regard to such or such a arcumstance, of the act, will
form so many crimmative circumstances,? or essential ingre-
dients i the composition of this or that offence apphed to
other arcumstances, conscrousness will form a ground of
aggravation, annexable to the like offence.® In almost all
cases, the absence of mntention with regard to certain conse-
quences, and the absence of consciousness, or the presence of
mus-supposal, with regard to certan circumstances, will
constitute so many grounds of extenuation *

error cum tementate for mis-advisedness without rashness, error nculpabilis,
efror non~temerartiis, OF error sine temeritate

It 1s not unfrequent likewse to meet with the phrase, malo ammo 2 phrase
still more mdeterminate, 1f possible, than any of the former It scems to have
reference either to ntenuonality, or to conscrousness, or to the motive, or to
the disposition, or to any two or more of these taken together, nobody can
tell which these being objects which seem to have never hitherto been properly
distinguished and defined

1See Chap xm [Cases unmeet]

2See B I ut [Circumstances influencing)

3Sce B I ut [Aggravatons} 4See B I ut [Extenuations]



CHAPTER X
OF MOTIVES
§ 1 Different senses of the word motive!

Motwes, why 1 It 1s an acknowledged truth, that every kind of act what-
considered  ever, and consequently every kind of offence, 15 apt to assume
a different character, and be attended with different effects,
according to the nature of the motive which gives birth to 1t
This makes 1t requustte to take a view of the several motives
by which human conduct 1s hable to be influenced
Purely specula- 2 By a motive, m the most extensive sense 1n which the
Z"” motwes  word 15 ever used with reference to a thinking being, 1s meant
ave nothing to
do here any thing that can contnbute to give birth to, or even to
prevent, any kind of action Now the action of a thinking
bemng 1s the act either of the body, or only of the mind and an
act of the mind 1s an act erther of the intellectual faculty, or
of the will Acts of the intellectual faculty will sometimes
rest m the understanding merely, without exerting any
influence in the production of any acts of the will Motves,
which are not of a nature to influence any other acts than those,
may be styled purely speculatsve motives, or mouves resting n
speculation  But as to these acts, neither do they exercise any
influence over external acts, or over their consequences, nor
consequently over any pain or any pleasure that may be n the
number of such consequences Now 1t 1s only on account of
their tendency to Yro%uce either pam or pleasure, that any
acts can be material. With acts, therefore, that rest purely in
the understanding, we have not here any concern nor there-
fore with any object, if any such there be, which, m the
1 Note by the author, July, 1822
For a tabular simultaneous view of the whole list of MOTIVES, 1n conjunction
with the correspondent pleasures and pains, interests and desires, see, by the same
author, Table of the Springs of Action, &c, with Explanatory Notes and
Observations London 1817, Hunter, St Paul's Church Yard, 8vo pp 32
The word mducement has of late presented 11self, as being 1 1ts sigufication

more comprehensive than the word motive, and on some occasions more
apposite

214
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character of a motive, can have no influence on any other acts
than those.

3. The motives with which alone we have any concern, are Motives o the
such as are of a nature to act upon the will. ‘By a motive **H-
then, n this sense of the word, 1s to be understood any thing
whatsoever, which, by mfluencing the will of a sensitive
being, 1s supposed to serve as a means of determuning hum
to act, or voluntanly to forbear to act, upon any occasion.

Motwves of this sort, i contradistinction to the former, may
be styled practical motives, or motives applying to practice.

4 Owing to the poverty and unsettled state of language,F'E“mﬁ';': and
the word motive 1s employed indiscrimmately to denote two ;‘:ﬁfx"'gf"';e
kinds of objects, which, for the better understanding of the word
subject, 1t 1s necessary should be distinguished On some
occastons 1t 1s employed to denote any of those really existing
mnadents from whence the act i question 1s supposed to take
its ise  The sense 1t bears on these occasions may be styled its
hiteral or unfigurative sense On other occasions 1t 1s employed
to denote a certain fictitious ennty, a passion, an affection of
the mind, an 1deal being which upon the happening of any
such mcident 1s considered as operating upon the mind, and

rompting 1t to take that course, towards which 1t 1s impelled
gy the influence of such madent. Motves of this class are
Avarice, Indolence, Benevolence, and so forth, as we shall see
more particularly farther on  Ths latter may be styled the
figurative sense of the term motive.

5. As to the real incidents to which the name of motive 15 Motives -
also given, these too are of two very different kinds They fx'::r";’d
may be either, 1. The wternal perception of any individual
lot of pleasure or pan, the expectation of which 1s looked
upon as calculated to determine you to act i such or such a
manner, as the pleasure of acquining such a sum of money,

1 When the effect or tendency of a motive 15 to deternune a man to forbear
to act, it may seem improper to make use of the term mottve, since motive,
properly speaking, means that which disposes an object to move We must
however use that improper term, or a term which, though proper enough,
15 scarce in use, the word determinative By way of jusufication, or at least
apology, for the popular usage in this behalf, 1t may be observed, that even
forbearance to act, or the negation of mouon (that 1s, of bodily moton)
supposes an act done, when such forbearance 1s voluntary It supposes, to wat,
an act of the will, which 15 as much a positive act, as much a motion, as any
other act of the thinkino substance
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the pan of exerting yourself on such an occasion, and so forth.
or, 2 Any extema%cvcnt, the ha%pcmng whereof 1s regarded
as having a tendency to bring about the perception of such
pleasure or such pamn, for nstance, the coming up of a lottery
ticket, by which the possession of the money devolves to you,
or the breaking out of a fire 1n the house you are m, which
makes 1t necessary for you to quit 1t The former kind of
motives may be termed interor, or mternal the latter
exterior, or external

6. Two other senses of the term motive need also to be dis-
tinguished Motive refers necessarily to action It 1s a pleasure,
patn, or other event, that prompts to action Motive then, in
one sense of the word, must be previous to such event But,
for a man to be governed by any motive, he must m every
case look beyond that event which 1s called hus action, he must
look to the consequences of 1t and 1t 15 only 1n this way that
the 1dea of pleasure, of pawn, or of any other event, can give
birth to it He must look, therefore, m every case, to some
event posterior to the act i contemplation an event which as
yet exists not, but stands only 1n prospect Now, as1t 15 1n all
cases difficult, and m most cases unnecessary, to distinguish
between objects so numately connected, as the posterior
possible object which 1s thus looked forward to, and the
present exising object or event which takes place upon a
man'’s looking forward to the other, they are both of them
spoken of under the same appellation, motive  To distinguish
f.gem, the one first mentioned may be termed a motive 1n
prospect, the other a motive m esse and under each of these
denominations will come as well exterior as internal motives
A fire breaks out m your neighbour’s house: you are under
apprehension of 1ts extending to your own you are appre-
hensive, that if you stay mn 1t, you will be burnt you accord-
ingly run out of 1t. This then 1s the act the others are all
motives to 1t The event of the fire’s breaking out m your
neighbour’s house 15 an external motive, and that mn esse the
1dea or belief of the probability of the fire’s extending to your
own house, that of your being burnt if you continue, and the
pamn you feel at the thought of such a catastrophe, are all so
many internal events, but stll i esse: the tvent of the fire's
actually extending to your own house, and that of your being
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actually bumnt by 1t, external motives mn prospect the pain
you would feel at seeing your house a burning, and the pamn
you would feel while you yourself were burning, internal
motives mn prospect. which events, according as the matter
turns out, may come to be m esse* but then, of course, they
will cease to act as motives
7 Of all these motaves, which stand nearest to the act, to Motives 1m-
the production of which they all contribute, 15 that internal ™edate and
motive m esse which consists 1n the expectation of the mnternal
motive 1 prospect: the pam or uncasiness you feel at the
thoughts of being burnt 1 All other motives are more or less
remote the motives 1n prospect, in proportion as the period at
which they are expected to hafpen 1s more distant from the
period at which the act takes place, and consequently later in
pomt of ime the motives 1 esse, 1 proportion as they also
are more distant from that period, and consequently earher
mn pomt of ame 2
8 It has alrcady been obscrved, that with mouves of Mowes to the
which the mfluence termunates altogether 1n the understand- Z:i”:ff}'dn'.";';
ing, we have nothing here to do  If then, amongst objects ifluence the
that are iﬁoken of as motives with reference to the under-w!
standing, there be any which concern us here, 1t 15 only 1n as
far as such objects may, through the medium of the under-
standing, exercise an influence over the will It 15 1n this way,
and m this way only, that any objects, 1n virtue of any ten-
dency they may have to influence the sentiment of belief, may
1 a practical sense act n the character of motives  Any objects,
by tending to induce a belief concerning the existence, actual,
1 Whether 1t be the expectation of being burnt, or the pain that accompanies
that expectation, that 1s the immediate internal motive spoken of, may be duffi-
cult o determune It may even be questioned, perhaps, whether they are
disanct entities  Both questions, however, seem to be mere questions of words,
and the solution of them altogether 1mmaterial Even the other kinds of
monves, though for some purposes they demand a separate consideration, are,
however, so intimately allied, that 1t will often be scarce practicable, and not
always matenal, to avoid confounding them, as they have always hitherto been
confounded
¥ Under the term esse must be included as well past exastence, wath reference
to a given period, as present  They are equally real, in companison with what
1s as yet but future Language 1s materially deficient, in not enabling us to
disungursh with precsion between existence as opposed to unrealuty and present
exastence as opposed togpast The word exastence in English, and esse, adopted
by lawyers from the Latin, have the inconvemence of appearing to confing
the exustence in question to some single penod considered as beng present.
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or probable, of a practical mottve, that 15, concerning the
proﬁabxhty of a motive m prospect, or the existence of a
motive 1n esse; may exercise an mnfluence on the will, and
rank with those other motives that have been placed under
the name of practical The ponting out of mouves such as
these, 15 what we frequently mean when we talk of giving
reasons Your nerghbour’s house 1s on fire as before. I observe
to you, that at the lower part of your neighbour’s house 1s
some wood-work, which joms on to yours, that the flames
have caught this wood-work, and so forth; which I do m
order to dispose you to believe as I believe, that if you stay
mn your house much longer you will be burnt In doing ths,
then, I suggest motives to your understanding , which motives,
by the tendency they have to give birth to or strengthen a
pain, which operates upon you m the character of an internal
motive 1n esse, jom their force, and act as mouves upon the

will

§ 2 No motwes esther constantly good or constantly bad

Nothing can act 9. In all this chain of motives, the principal or origmal hink

‘zo'::y p 2 seems to be the last nternal motive n prospect- 1t 15 to thus

the wdeas of  that all the other motives mn prospect owe their materiality

pleasure orpam and the immediately acting motive 1ts exastence  This motive
In prospect, we see, 15 always some pleasure, or some pain,
some pfeasurc, which the act m question 1s expected to be a
means of contnung or producing. some pamn which 1t 1s
expected to be a means of discontinuing or preventng A
motive 15 substantially nothing more than pleasure or pam,
operating 1n a certain manner

No sort of 10 Now, pleasure 1s 1 sselfa good nay, even setting aside

il bad i immumty from pam, the only good pamn 1s m itself an evil,
and, mdeed, without exception, the only evil, or else the
words good and evil have no meaming  And this 15 alike true
of every sort of pain, and of every sort of pleasure. It follows,
therefore, immediately and mcontestibly, that there 1s no such
thing as any sort of motive that is in itself a bad one

1 Let 2 man’s motive be all-wall, call 1t even malice, envy, cruelty, 1t 1s sull
a kund of pleasure that 1s his motive the pleasure he takes at the thought of
the pam winch he sees, or expecis to sce, hus adversary undergo Now even
this wretched pleasure, taken by 1tself, 1s good. 1t may be famnt, 1t may be short,
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11. It 1s common, however, to speak of actions as proceed- Inaccuracy of
mg from good or bad motives 1 which case the motives meant P76
are such as are mternal The expression 15 far from beng an bad are applied
accurate one; and as it 15 apt to occur n the consideration of to monwes
almost every kind of offence, 1t will be requusite to settle the
precise meaning of 1t, and observe how far it quadrates with
the truth of things

12 With respect to goodness and badness, as it 15 with Any sort of
everything else that 15 not itself either pamn or pleasure, so s 1t 73" "oy €
with motives. If they are good or bad, 1t 1s only on account of sor of act
ther effects good, on account of their tendency to produce
pleasure, or avert pain bad, on account of their tendincy to
produce pain, or avert pleasure Now the case 15, that from
one and the same motive, and from every kind of motive,
may proceed actions that are good, others that are bad, and
others that are indifferent. Thus we shall proceed to shew with
respect to all the different kinds of motives, as determumed by
the various kinds of pleasures and pams

13 Such an analysis, useful as 1t 15, will be found to be a Diffiulnes
matter of no small difficulty, owing, 1n great measure, to a;‘}"’;“" “""; a’:
certamn perversity of structure which prevails more or less ,,m,l;‘;iy J this
throughout all languages To speak of motves, as of any-sort
thing else, one must call them by their names But the mis-
fortune 1s, that 1t 15 rare to meet with a motive of which the
name expresses that and nothing more Commonly along
with the very name of the motive, 1s tacitly mnvolved a propo-
sition 1mputing to 1t a certam quality, a quality which,
many cases, will appear to mclude that very goodness or
badness, concerning which we are here mquring whether,
properly speaking, 1t be or be not imputable to motives
To use the common phrase, mn most cases, the name of the
motive 1s a word which 1s employed either only m a good
sense, or else only 1 a bad sense Now, when a word 1s spoken
of as bemng used 1n a good sense, all that 1s necessarily meant 1s
this: that i conjunction wath the 1dea of the object 1t 1s put -
to sigmify, 1t conveys an idea of approbation that 1s, of a
pleasure or satisfaction, entertamed by the person who em-
ploys the term at the thoughts of such object In like manner,

1t must at any rate be impure yet while 1t lasts, and before anypad consequences
arnive, 1t 15 as good as any other that 1s not more mntense, See Chap 1v [Value]
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when a word 1s spoken of as being used 1n a bad sense, all that
1s necessarily meant 1s this that, in conjunction with the 1dea
of the object 1t 1s put to signify, it conveys an idea of dis-
approbation: that 1s, of a displeasure entertained by the person
who employs the term at the thoughts of such object. Now,
the carcumstance on which such approbation 1s grounded
will, as naturally as any other, be the opimion of the goodness
of the object n question, as above explamed such, at least,
1t must be, upon the principle of utiity  so, on the other hand,
the arcumstance on which any such disapprobation 1s
grounded, will as naturally as any other, be the opmion of
the badness of the object such, at least, 1t must be, 1n as far
as the principle of utillity 1s taken for the standard

Now there are certamm motives which, unless 1n a few

articular cases, have scarcely any other name to be expressed

Ey but such a word as 1s used only 1n 2 good sense Thus 1s
the case, for example, with the motives of piety and honour
The consequence of this s, that if, in speaking of such a motive,
a man should have occasion to apply the epithet bad to any
actions which he mentions as apt to result from 1t, he must
appear to be guilty of a contradiction 1n terms. But the names
of motives which have scarcely any other name to be
expressed by, but such a word as 1s used only 1n a bad sense,
are many more.! This 1s the casc, for example, with the
motives of lust and avarice And accordingly, if in speaking
of any such mouve, a man should have occasion to apply
the epithets good or mdifferent to any actions which he
mentions as apt to result from 1it, he must here also appear
to be guilty of a stmilar contradiction 2

This perverse association of ideas cannot, it 1s evident, but
throw great difficulties in the way of the inquiry now before

1 For the reason, see Chap x1 [Dispositions], par xvu note

t To thus imperfection of language, and nothing more, are to be attnbuted,
n great measure, the violent clamours that have from time to ume been
raised against those mgemous moralists, who, travelling out of the beaten tract
of speculation, have found more or less difficulty in disentanghng themselves
from the shackles of ordimary language* such as Rochefoucault, Mandeville
and Helvetius To the unsoundness of their opinions, and, with stll greater
injustice, to the corruption of their hearts, was often 1mputed, what was most
commonly owing either to a want of skull, in matters o# language on the part
of the author, or a want of discernment, possibly now and then in some
mstances 2 want of probity, an the part of the commentator.
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us. Confining lumself to the language most 1n use, a man can
scarce avoid running, 1 appearance, 1nto perpetual contra-
dictions  His propositions will appear, on the one hand,
repugnant to truth, and on the other hand, adverse to utility.
As paradoxes, they will excite contempt- as mischievous
garadoxes, mdignation For the truths he labours to convey,

owever important, and however salutary, his reader 1s never
the better and he lumself 1s much the worse. To obviate this
inconvenienge, completely, he has but this one unpleasant
remedy, to lay aside the old phraseology and mvent a new
one Happy the man whose language 15 ducale enough to
permit him this resource To palhate the mconvemence,
where that method of obviating it 1s mmpracticable, he has
nothing left for 1t but to enter mto a long discussion, to state
the whole matter at large, to confess, that for the sake of
promoting the purposes, he has violated the established laws
of language, and to throw himself upon the mercy of hus
readers !

§3 Catalogue of moties corresponding to that of Pleasures
and Pans

14. From the pleasures of the senses, considered mn the Physical desire

corresponding
gross, results the motive which, 1 a neutral sense, may be{’ oleasures of

termed physical desire 1n a bad sense, 1t 1s termed sensuality sense i general
Name used 1n a good sense 1t has none  Of this, nothung can

be determined, till 1t be considered separately, with reference

to the several species of pleasures to which 1t corresponds.

1 Happily, language 1s not always so intractable, but that by making use of
two words instead of one, a man may avoid the inconvenence of fabricating
words that are absolutely new Thus instcad of the word lust, by puttung
together two words 11 common use, he may frame the neutral expression,
sexual desire 1nstead of the word avarice, by puttng together two other words
also m common use, he may frame the neutral expression, pecuniary interest
Thus, accordingly, 15 the course which 1 have taken In these mstances, indeed,
even the combination 1s not novel the only novelty there 1s consists in the
steady adherence to the one neutral expression, rejecting altogether the terms,
of which the import 15 nfected by adventiious and unsurtable 1deas

In the catalogue of motives, corresponding to the several sorts of pawns
and pleasures, I have mserted such as have occurred to me [ cannot pretend to
warrant 1t complete  To make sure of rendering 1t so, the only way would be
to turn over the dictlonary from beginning to end an operation which, 1n a
view to perfection, would be necessary for more purposes than this Sec B L
ut [Defumation] and Append at [Composition]
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The motie 15. In particular, then, to the pleasures of the taste or palate
fz':h’?;’;:‘i;;{“ corresponds a motive, which 1 a neutral sense having
of the palare  Tecerved no name that can serve to express 1t m all cases, can
only be termed, by circumlocution, the love of the pleasures
of the palate In particular cases 1t 1s styled hunger m others,
thirst? The love of good cheer expresses this motive, but
seems to go beyond ntimating, that the pleasure 1s to be
partaken of m company, and involving a kind of sympathy
In a bad sense, 1t 15 styled 1n some cases greediness, voracious-
ness, gluttony 1n others, prnaipally when applied to chuldren,
. lickerishness It may 1n some cases also be represented by the
word dantiness Name used m a good sense 1t has none,
1 A boy, who does not want for victuals, steals a cake out of
a pastry-cook’s shop, and eats 1t In this case his motive will
be umiversally deemed 2 bad one and if it be asked what 1t 1,
1t may be answered, perhaps, lickerishness 2 A boy buys a
cake out of a pastry~cook’s shop, and eats 1t In this case his
motive can scarcely be looked upon as either good or bad,
unless his master should be out of humour with him; and then
ﬁcrhaps he may call 1t lickenishness, as before In both cases,
owever, his motive 1s the same It 1s neither more nor less
than the mouve corresponding to the pleasures of the palate 2
Sexual desres 16 To the pleasures of the sexual sense corresponds the
5;:"’;1;:’2‘::';9 f}monvc which, m a neutral sense, may be termed sexual
the sexual ~ desire  In a bad sense, 1t 1s sgoken of under the name of
sense lasciviousness, and a variety of other names of reprobation
Name used 1n a good sense 1t has none 3
T A man ravishes a virgin  In this case the motive 15, with-
! Hunger and thirst considered in the hight of motives, tmport not so much
the deare of a particular kind of pleasure, as the desire of removing a positive
kind of pan  They do not extend to the desire of that kind of pleasure which
depends on the choice of foods and hquors
3 It will not be worth while, 1n every case, to give an mstance n which the
action may be indifferent 1f good as well as bad actions may result from the
same motive, It 1s easy to conceive, that also may be indifferent
3 Love indeed includes sometimes this 1dea  but then 1t can never answer
the purpose of exlubiting 1t separately since there are three mouves, at least,
that may all of them be included 1n 1t, besides this the love of beauty corres-
ponding to the pleasures of the eye, and the motives corresponding to those of
amity and benevolence We speak of the love of children, of the love of
parents, of the Jove of God These pious uses protect the appellation, and pre-
serve it from the ignomuny poured forth upon 1ts profane associates Even
sensual Jove would not answer the purpose, since that would mclude the love
of beauty
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out scruple, termed by the name of lust, lasciviousness, and so
forth, and 15 umversally looked upon as a bad onev 2 The
same man, at another tume, exercises the nghts of marnage
with hus wife In this case the motive 1s accounted, perhaps,
a good one, or at least mdifferent and here people would
scruple to call 1t by any of those names In both cases, how-
ever, the motive may be precisely the same. In both cases
it may be neither more nor less than sexual desire

17 To the pleasures of curiosity corresponds the motive Curosity, &«
known by the same name. and which may be otherwise called jz'e"‘{::s":::f o’f"
the love of novelty, or the love of expeniment; and, on par- a,,,f,’,.,,
ticular occasions, sport, and sometimes play.

1. A boy, 1 order to divert lumselfl,) reads an 1mproving
book the motive 1s accounted, perhaps, a good one at any
rate not a bad one. 2. He sets hus top a spining  the motive 1s
deemed, at any rate, not a bad one 3 He sets loose a mad ox
among a crowd, lus motve 1s now, perhaps, termed an
abomnable one Yet in all three cases the motive may be
the very same. 1t may be neither more nor less than cunosity.

18. As to the other pleasures of sense they are of too little None to
consequence to have given any separate denominations to the fc’:‘:i“”’ S
corresponding motives

19 To the pleasures of wealth corresponds the sort of Pecunary
motive which, i a neutral sense, may be termed pccumary;';:ﬁ:ej"q;h‘
interest 1n a bad sense, 1t 1s termed, 1n some cases, avarice, wealth.
covetousness, rapacity, or lucre. in other cases, mggardhness
mn a good sense, but only in particular cases, economy and
frugality, and in some cases the word mndustry may be
applied to 1t 1 a sense nearly indifferent, but rather bad
than otherwise, 1t 1s styled, though only in particular cases,
parsimony

1. For money you gratify a man’s hatred, by putting his
adversary to death 2. For money you plough his field for
him —In the first case your motive 15 termed lucre, and 1s
accounted corrupt and abominable and mn the second, for
want of a proper appellation, 1t 1s styled mdustry, and 1s
looked upon as mnocent at least, 1f not mentorious. Yet the
motive 1s in both tases precisely the same 1t 1s neither more
nor less than pecuniary interest
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None fo the 20 The pleasures of skill are neither distinct enough, nor

Is’&"f""’ o of consequence enough, to have given any name to the
corresponding motive

To the pleasures 21 To the pleasures of amty corresponds a motive which,

;fe;f"’:'g l":‘_e n a neutral sense, may be termed the desire of ngratating

gratiating one’s One’s self. In a bad sense 1t 1s m certain cases styled servility .in

self a good sense 1t has no name that 1s peculiar to it mn the cases
m which 1t has been looked on wn.lF; a favourable eye, 1t has
seldom been distinguished from the motive of sympathy or
benevolence, with which, in such cases, 1t 1s commonly
associated.

1 To acquire the affections of a woman before marriage, to
preserve them afterwards; you do every thing, that 1s consis-
tent with other duties, to make her happy m this case your
motive 1s looked upon as laudable, though there 1s no name
for it 2 For the same purpose, you poison a woman with
whom she 1s at enmuty 1n this case your motve 1s Jooked
upon as abominable, though sull there 15 no name for 1t.
3 To acquire or preserve the favour of a man who 1s nicher
or more powerful than yourself, you make yoursglf subser-
vient to hus pleasures Let them even be lawful pleasures, 1f
people choose to attribute your behaviour to this motive,
you will not get them to find any other name for 1t than
servility Yet 1 all three cases the motive 15 the same 1t 15
nerther more nor less than the desire of ingratiating yourself

To the pleasures 22 To the pleasures of the moral sanction, or, as they may
g:lf::iﬂi;:-' otherwise be called, the pleasures of a good name, corresponds
tatton a motive which, n a neutral sense, has scarccly yet obtaned
any adequate appellative It may be styled, the love of repu-
tation It 1s nearly related to the motive last preceding bein
neither more nor less than the desire of ingratiating one’s self
wath, or, as 1n this case we should rather say, of recommending
one’s self to, the world at large. In a good sense, 1t 15 térmed
honour, or the sense of honour or rather, the word honour
1s mtroduced somehow or other upon the ocgasion of its
. bemg brought to view for i strictness the word honour 1s
put rather to signify that imaginary object, which a man 1s
spoken of as possessing upon the occasion of hus obtaming
a conspicuous share of the pleasures that are m question
In particular cases, 1t 1s styled the love of glory. In a bad
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sense, 1t 1s styled, in some cases, false honour, 1n others, pride;
in others, vamty. In a sense not decidedly bad, but rather
bad than otherwise, ambition In an indifferent sense, in some
cases, the love of fame: i others, the sense of shame And, as
the pleasures belonging to the moral sanction run undis-
tinguishably mto the pamns denved from the same source,! 1t
may also be styled, 1 some cases, the fear of dishonour, the
fear of disgrace, the fear of infamy, the fear of ignommy, or
the fear o% shame

1. You have recetved an affront from a man according to
the custom of the country, in order, on the one hand, to save
yourself from the shame of being thought to bear 1t patiently 2

1 See Chap w1 [Pleasures and Pains], par *24 note

* A mag's bearing an affront patiently, that 1s, without taking this method
of downg what 1s called wiping 1t off, 1s thought to 1mport one or other of two
things either that he does not possess that senstbility 10 the pleasures and painé
of the moral sanction, which, 1n order to render himself a respectable member
of society, a man ought to possess or, that he does not possess courage enough
to stake hus hfe for the chance of gratnfymg that resentment wiuch a proper
sense of the value of those pleasures and those pains 1t 15 thought would not
fail to 1nspire  True it 1s, that there are divers other motives, by any of which
the same conduct might equally be produced the mouves corresponding to
the rehigrous sanction, and the mouves that come under the head of benevo-
lence Piety towards God, the practice in question bemg generally looked
upon as repugnant to the dictates of the religious sanction sympathy for your
antagomst himself, whose life would be put to hazard at the same time with
your own, sympathy for his connextons, the persons who are dependent on
him m the way of support, or connected with hum 1n the way of sympathy
sympathy for your own connexions and even sympathy for the public, in
cases where the man 1s such that the public appears to have a matenal interest
in hus ife  But in comparison wath the love of hife, the influence of the religious
sanction 1s known to be mn general but weak espeaally among people of those
classes who are here 1n question a sure proof of which 1s the prevalence of
this very custom Where 1t 1s so strong as to preponderate, 1t 15 50 rare, that,
perhaps, 1t gives a man a place in the calendar and, at any rate, exalts um to
the rank of martyr Moreover, the instances 1n which either private benevo-
lence or public spirit predominate over the love of Iife, wall also naturally be
but rare and, owing to the general propensity to detraction, 1t wall also be
much rarer for them to be thought to do so Now, when three or more
motves, any one of them capable of producing a given mode of conduct,

-apply at once, that which appears to be the most powerful, 1s that which wll

of course be deemed to have actually done the most and, as the bulk of man-
kind, on this as on other occasions, are disposed to deade peremptonly upon
superficial estumates, 1t will generally be looked upon as having done the
whole

The consequence 1s, that when a man of a certain rank forbears to take this
chance of reyenging an affront, hus conduct will, by most people, be imputed
to the love of ife whish, when 1t predomnates over the love of reputanon,
15, by a not unsalutary association of ideas, shgmanzed with the reproachful
n~me aof caw~rd r= 5
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on the other hand, to obtan the reputation of courage; you
challenge hum to fight with mortal weapons In this case your
motive will by some people be accounted laudable, and styled
honour by others 1t will be accounted blameable, and these,
if they ca]f it honour, will prefix an epithet of improbation
to 1t, and call 1t false honour 2 In order to obtam a post of
rank and dignity, and thereby to icrease the respects paid
you by the public, you bribe the electors who are to confer 1t,
or the judge before whom the title to 1t 15 1 dispute In this
case your motwve 1s commonly accounted corrupt and
abomunable, and 15 styled, perhaps, by some such name as
dishonest or corrupt ambition, as there 1s no single name for
it. 3 In order to obtamn the good-will of the public, you
bestow a large sum m works of private chanty or public
utihty. In this case people will be apt not to agree about
your motive Your enemies will put a bad colour upon 1t,
and call 1t ostentation your friends, to save you from this
reproach, will choose to impute your conduct not to this
motive but to some other, such as that of chanty (the de-
nomination 1n thus case given to private sympathy) or that of
public spinit. 4. A king, for the sake of gaimung the admira-
tion annexed to the name of conqueror (we wall suppose
power and resentment out of the question) engages his king-
dom 1 a bloody war His motive, by the multitude (whose
sympathy for mullions 1s eastly overborne by the pleasure
which therr 1magmnation finds m gaping at any novelty they
observe 1 the conduct of a single person) 1s deemed an
admirable one Men of feelng and reflection, who dis-
approve of the dominion exercised by this motive on this
occasion, without always percerving that 1t 15 the same motive
which 1 other mstances meets with their approbation, deem
1t an abomnable one, and because the multitude, who are
the manufacturers of language, have not given them a simple
name to call it by, the w11F call 1t by some such compound
name as the love of false glory or false ambition. Yet 1n all
four cases the motive 1s the same. 1t 15 netther more nor less
than the love of reputation.

To the pleasures 23 To the pleasures of power corresponds the motive

Z,{ﬁ"q“r’."' e which, 1n a neutral sense, may be termed the love of power.

power

People, who are out of humour with 1t sometimes, call 1t the
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lust of power. In a good sense, it 1s scarcely provided with a
name. In certain cases this motive, as wc].lpas the love of
reputation, are confounded under the same name, ambition.
This 15 not to be wondered at, considering the mmtimate
connexion there 1s between the two motives in many cases:
since 1t commonly happens, that the same object which
affords the one sort of pleasure, affords the other sort at the
same time for mstance, offices, which are at once posts of
honour and places of trust and since at any rate reputation
1s the road to power.

1. If, 1 order to gan a place 1n administration, you poson
the man who occupies it. 2 If, m the same view, you propose
a salutary plan for the advancement of the public welfare;
your motive 1s n both cases the same Yet 1n the first case 1t 15
accounted criminal and abormunable 1n the second case allow-
able, and even laudable

24 To the pleasures as well as to the pains of the religious The moive be-
sanction corresponds a motive which has, strictly speaking, no i:;:i‘gfu ::mf""
perfectly neutral name applicable to all cases, unless the word pon
religion be admutted in this character. though the word
rebigion, strictly speaking, seems to mean not so much the
motive 1tself, as a kind of ficitious personage, by whom the
mouve 1s supposed to be created, or an assemblage of acts,
supposed to be dictated by that personage: nor does 1t seem
to be completely settled mto a neutral sense In the same
sense 1t 1s also, 1n some cases, styled religious zeal. in other
cases, the fear of God. The love of God, though commonly
contrasted with the fear of God, does not come strictly under
this head It comncides properly with a mouve of a different
denomunation, w1z , a kind of sympathy or good-will, which
has the Dety for its object In a good sense, 1t 1s styled devo-
tion, ptety, and pious zeal. In a bad sense, 1t 1s styled, 1n some
cases, superstition, or superstitious zeal. mn other cases, fanati-
asm, or fanatic zeal 1n a sense not deadedly bad, because
not appropriated to this motive, enthusiasm, or enthusiastic
zeal

1. In order to obtamn the favour of the Supreme Bemg, a
man assassinates his lawful sovereign. In this case the motave
1s now almost urfiversally looked upon as abominable, and
1s termed fanatiaism formerly it was by great numbers
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accounted laudable, and was by them called pious zeal
2, In the same view, a man lashes himself with thongs. In
this case, in yonder house, the motive 1s accounted laudable,
and 1s called pious zeal. 1n the next house 1t 1s deemed con-
temptible, and called superstition 3 In the same view, a
man eats a piece of bread (or at least what to external appear-
ance 15 a piece of bread) with certan ceremomes  In thus case,
m yonder house, his motive 15 looked upon as laudable,
and 15 styled piety and devotion. mn the next house 1t 1s deemed
abominable, and styled superstition, as before perhaps even
1t 1s absurdly styled impiety 4 In the same view, a man holds
a cow by the tail while he 1s dying On the Thames the
motive would in this case be deemed contempuible, and called
sgﬁetstmon. On the Ganges 1t 15 deemed mentorious, and
called piety 5. In the same view, a man bestows a large sum
n works of chanty, or public utiity In this case the motive
1s styled laudable, by those at least to whom the works 1n
question appeat to come under this description and by these
at least 1t would be styled piety Yet 1n all these cases the
mottve is precisely the same 1t 1s neither more nor less than
the motive belonging to the religious sanction ?

25. To the pleasures of sympathy corresponds the motive
which, 1n a neutral sense, 1s termed good-will. The word
sympathy may also be used on this occasion. though the
sense of 1t seems to be rather more extensive. In a good sense,
1t 15 styled benevolence and m certan cases, philanthropy,
and, 1n a figurative way, brotherly love, 1n others, humamty,
m others, charity, m others, pity and compassion, 1n others,
mercy, 1 others, gratitude, 1n others, tenderness, m others,
patriotism, 1n others, public spint  Love 15 also employed
m this as 1n so many other senses. In a bad sense, 1t has no
name apphcable to 1t m all cases 1 particular cases 1t 1s styled
partiality. The word zeal, with certain epithets prefixed to 1t,
mught also be employed sometimes on this occasion, though

! T am aware, or at least I hope, that people 1n general, when they see the
matter thus stated, will be ready to acknowledge, that the motive m these
cases, whatever be the tendency of the acts which 1t produces, 13 not a bad one.
but this wall not render it the less true, that hutherto, 1n popular discourse 1t
has been common for men to speak of acts, which they,could not but acknow-
ledge to have ongmated from this source, as proceeding from a bad motive,
The same observation will apply to many of the other cases
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the sense of 1t be more extensive, applying sometimes to ill
as well as to good will It 1s thus we speak of party zeal,
national zeal, and public zeal The wordp attachment 1s also
used with the like epithets we also say family-attachment
The French expression, esprit de corps, for wh1c¥: as yet there
seems to be scarcely any name mn Enghsh, might be rendered
mn some cases, though rather madequately, by the terms
co:Foranon spirit, corporation attachment, or corporation
zeal.

1 A man who has set 2 town on fire 1s apprehended and
committed* out of regard or compassion for ilm, you hel

him to break prison In this case the generality of people w1ﬁ
probably scarcely know whether to condemn your motive
or to applaud 1t those who condemn your conduct, will be
disposed rather to impute 1t to some other mouve if they
style 1t benevolence or compassion, they wall be for prefixing
an epithet, and calling 1t false benevolence or false compas-
sion! 2 The man 1s taken again, and 1s put upon his trial

to save him you swear falsely in his favour People, who
would not call your motive a bad one before, will perhaps
call 1t so now 3 A man 1s at law with you about an estate

he has no right to 1t. the judge knows this, yet, having an
esteem or affection for your adversary, adjudges 1t to hum

In this case the motive 1s by every body deemed abomunable,
and 1s termed 1njustice and partiahty. 4 You detect a states-
man 10 receving bribes out of regard to the public nterest,
you give informauon of it, and prosecute mm In this case,
by all who acknowledge your conduct to have originated
from this motive, your motive will be deemed a laudable
one, and styled public spinnit  But lus friends and adherents
will not choose to account for your conduct in any such
manner they will rather attribute 1t to party enmity 5 You

1 Among the Greeks, perhaps the motive, and the conduct it gave birth to,
would, in such a case, have been rather approved than disapproved of It
seems to have been deemed an act of heroism on the part of Hercules, to have
delivered his friend Theseus from hell though divine justice, which held him
there, should naturally have been regarded as being at least upon a footng
with human justice  But to divine justice, even when acknowledged under that
character, the respect paid at that ime of day does not seem to have been very
profound, or well-settlyd at present, the respect pad to 1t 1s profound and
settled enough, though !he name of 1t 15 but too often apphed to dictates which
could have had no other ongin than the worst sort of human caprice
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find a man on the pomt of starving* you relieve him; and save
his bfe. In this case your motive will by every body be
accounted laudable, and 1t will be termed compassion, pity,
charity, benevolence. Yet n all these cases the motive 1s the
same 1t 1s nether more nor less than the motive of good-will

26. To the pleasures of malevolence, or antipathy, corre-
sponds the motive which, m a neutral sense, 1s termed
antipathy or displeasure and, in particular cases, dislike,
averston, abhorrence, and indignation 1n a neutral sense, or
perhaps a sense leaning a little to the bad side, dl-will- and,
in particular cases, anger, wrath, and enmity In a bad sense
it 15 styled, m different cases, wrath, spleen, ill-humour,
hatred, mahce, rancour, rage, fury, cruelty, tyranny, envy,
jealousy, revenge, misanthropy, and by other names, which
1t 1s hardly worth while to endeavour to collect* Like good-
will, 1t 15 used with epithets expressive of the persons who are
the objects of the aﬂ‘gctlon Hence we hear of party enmty,
party rage, and so forth In a good sense there seems to be
no single name for 1t In compound expressions 1t may be
spoken of m such a sense, by epithets, such as just and laudable,
prefixed to words that are used 1n a neutral or nearly neutral
sense.

1 Yourobaman he prosecutes you, and gets you punished
out of resentment you set upon him, and hang him with your
own hands In this case your motive wﬂ% universally be
deemed detestable, and will be called malice, cruelty, revenge,
and so forth 2. A man has stolen a little money from you out
of resentment you prosecute lum, and get lum hanged b
course of law In this case people will probably be a httle
divided 1 their opmions about your mouve your friends
will deem 1t a laudable one, and call 1t a just or laudable
resentment, your enemies will perhaps be disposed to deem 1t
blameable, and call 1t cruelty, malice, revenge, and so forth

to obviate which, your friends will try perhaps to change the

1 Here, as elsewhere, 1t may be observed, that the same words which are
mentioned as names of mouves, are also many of them names of passions,
appentes, and affecuons, ficutious ennties, which are framed only by con-
stdering pleasures or pamns 1n some particular pownt of view Some of them
are also names of moral qualities Thus branch of nomgnclature 1s remarkably
entangled to unravel 1t completely would take up 2 whole volume, not a
syllable of which would belong properly to the present design
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motwve, and call 1t public spirit. 3. A man has murdered
your father out of resentment you prosecute him, and gethim

ut to death 1n course of law In this case your motive will
Ee umversally deemed 2 laudable one, and styled, as before,
a just or laudable resentment and your friends, in order to
bring forward the more armable principle from which the
malevolent one, which was your immediate motive, took 1ts
rise, will be for keeping the latter out of sight, speaking of
the former only, under some such name as filial prety. Yet
mn all these cases the motive 1s the same 1t 1s neither more
nor less than the mouve of ill~will

27. To the several sorts of pains, or at least to all such of Self-preserva-
them as are conceived to subsist m an intense degree, and to 2% ,:}‘"f isof
death, which, as far as we can perceive, 1s the termmation of all pams
the pleasures, as well as all the pains we are acquainted with,
corresponds the motive, which 1n a neutral sense 1s styled, 1n
general, self-preservation the desire of preserving one’s self
from the pam or evil m question. Now m many mstances
the desire of pleasure, and the sense of pam, run into one
another undistmguishably  Self-preservation, therefore, where
the degree of the pan whlcﬁ it corresponds to 1s but
shght will scarcely be distnguishable, by any precise lne,
from the motives corresponding to the several sorts of
pleasures  Thus in the case of the pains of hunger and tharst
physical want will in many cases be scarcely distingmshable
from physical desire In some cases 1t 1s styled, sall in a neutral
sense, self-defence  Between the pleasures and the pams of
the moral and relsgious sanctions, and consequently of the
motives that correspond to them, as likewise between the

leasures of amuty, and the pams of ennuty, this want of
goundancs has already been taken notice of 1 The case 15
the same between the pleasures of wealth, and the pams of
privation corresponding to those pleasures There are many
cases, therefore, 1n which 1t will be difficult to distinguush the
motive of self-preservation from pecuniary interest, from the
desire of mgratiating one’s self, from the love of reputation,
and from religious hope* m which cases, those more specific
and explicit names will naturally be preferred to this general
and mexplicit ong There are af;o a multatude of compound

1 See Chap v [Pleasures and Pams], par 24, 25
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names, which either are already 1mn use, or might be devised,
to distingwish the specific branches of the motive of self-
preservation from those several motives of a pleasurable
ongm:* such as the fear of poverty, the fear of losing such or
such a man’s regard, the fear of shame, and the fear of God.
Moreover, to the evil of death corresponds, 1 a neutral sense,
the love of life, 1n a bad sense, cowardice which corresponds
also to the pains of the senses, at least when considered as
subsisting m an acute degree There seems to be no name for
the love of life that has a good sense, unless 1t be the vague
and general name of prudence

1 Tosave yourself frombeinghanged, pilloried, imprisoned,
or fined, you poson the only person who can give evidence
agamnst you In this case your motive will umversally be
styled abommable but as the term self-preservation has no
bad sense, people will not care to make this use of 1t they
will be apt rather to change the motive, and call 1t mahce
2 A woman, having been just delivered of an illegitimate
child, 1n order to save herself from shame, destroys the child,
or abandons 1t In this case, also, people will call the mouve
a bad one, and, not caring to speak of 1t under a neutral name,
they will be apt to change the motive, and call it by some such
name as cruelty 3. To save the expense of a halfpenny, you
suffer 2 man, whom you could preserve at that expense, to
perish with want, before your eyes In this case your motive
will be universally deemed an abomimable one, and, to avoid
calling 1t by so ndulgent a name as self-preservation, people
will be apt to call it avanice and mggardhness, with which
indeed m this case 1t indisunguishably comncides for the sake
of finding a more reproachtul appellation, they will be apt
likewise to change the motive, and term 1t cruelty 4 To
put an end to the pain of hunger, you steal a loaf of bread
In this case your motive will scarcely, perhaps, be deemed a
very bad one, and, 1n order to express more indulgence for
it, people will be apt to find a stronger name for 1t than self-
preservation, terming it necesstty 5. To save yourself from
drowning, you beat off an innocent man who has got hold of
the same plank. In this case your motive will in general
be deemch neither good nor bad, and 1t wyll be termed self-
preservation, or necessity, or the love of ife 6 To save your
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life from a gang of robbers, you kill them n the conflict
In this case the mottve may, perhaps, be deemed rather
laudable than otherwise, and, besides self-preservation, 1s
styled also self-defence. 7 A soldier 1s sent out upon a party
agamst a weaker party of the enemy before he gets up with
them, to save his life, he runs away In this case the motive
will universally be deemed a contemptible one, and will be
called cowardice. Yet 1n all these various cases, the motive 1s
still the same It 1s neither more nor less than self-preservation.

28 In particular, to the pams of exertion corresponds To the pams of
the motive, which, m a neutral sense, may be termed the love 7;‘;:‘:’;;3;‘
of ease, or by a stronger circumlocution, the desire of avoiding
trouble In a bad sense, 1t 1s termed indolence ! It seems to
have no name that carries with 1t a good sense.

1 To save the trouble of taking care of it, a parent leaves
his child to pensh  In this case the motive will be deemed an
abominable one, and, because indolence will seem too mild a
name for 1t, the motive will, perhaps, be changed, and spoken
of under some such term as cruelty 2. To save yourself from
an 1llegal slavery, you make your escape In this case the
motive will be decmed certainly not a bad one and, because
indolence, or even the love of ease, will be thought too un-
favourable a name for 1t, 1t wll, perhaps, be styled the love of
liberty 3 A mechanic, n order to save hus labour, makes an
improvement i his machinery. In this case, people will look
upon hus motive as a good one, and finding no name for 1t
that carries a good sense, they will be disposed to keep the
motive out of sight they will speak rather of hus ingenuty,
than of the mouve which was the means of his manifesting
that quahity Yet m all these cases the motive 1s the same,
1t 15 neither more nor less than the love of ease

29 It aipears then that there 15 no such thing as any sort of Monwes can
motive which 15 2 bad one m itself nor, consequently, any ‘:vn;% f;,:::c
such thing as a sort of motive, which 1n 1tself 15 exclusively g she most f,ee_
a good one And as to their effects, 1t appears too that these guent complex-
are sometimes bad, at other times either indifferent or good 'e‘g;c‘ff thetr
and this appears to be the case with every sort of motive. If

1 It may seem odd at first sight to speak of the love of ease as giving birth
to action but exertiorj1s as natural an effect of the love of ease as maction 1,
when a smaller degree of exertion promuses to exempt @ man from a greater
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any sort of motive then is either good or bad on the score of its
qﬁths, this 15 the case only on individual occastons, and with in-
dvidual motwes, and this 1s the case with one sort of motive
as well as with another If any sort of motive then can, in con-
sideration of its effects, be termed wnth any propriety a bad one,
it can only be with reference to the balance of all the effects 1t
may have had of both kinds within a given period, that 15, of
1ts most usual tendency
How s 1s that 30, What then? (it will be said) are not lust, cruelty,
Z’:;:"’;‘;“ ”“:‘eh % avarice, bad motives?® Is there so much as any one mndividual
&c are con-  occastion, m which motives like these can be otherwise than
stantly bad  bad? No, certamly and yet the proposition, that there 1s no
one sort of motive but what will on many occasions be a good
one, 1s nevertheless true The fact 1s, that these are names
which, if properly applied, are never apphied but 1n the cases
where the moutves they sigmfy happen to be bad The
names of these motives, considered apart from their effects,
are sexual desire, displeasure, and pecuniary mnterest To sexual
desire, when the effects of 1t are looked upon as bad, 1s given
the name of lust Now lust 1s always a bad motive Why?
Because if the case be such, that the effects of the motive are
not bad, 1t does not go, or at least ought not to go, by the
name of lust The case 15, then, that when 1 say, ‘Lust 15 a
bad motive’ 1t 1s a proposition that merely concerns the
import of the word lust, and which would be false if trans-
ferred to the other word used for the same motive, sexual
desire  Hence we see the emptiness of all those rhapsodies of
common-place morality, which consist 1n the taking of such
names as lust, cruelty, and avarice, and branding them with
marks of reprobation apphed to the thing, they are false,
applied to the name, they are true indeed, but nugatory.
Would you do a real service to mankind, show them the
cases n which sexual desire merits the name of lust, displeasure,
that of cruelty, and pecuniary interest, that of avarice
Under the above 31 If 1t were necessary to apply such denominations as
::fft','v‘:’s":f;y e £00d, bad, and indufferent to motives, they might be classed in
distinguished  the following manner, 1n consideration of the most frequent
;ﬁ?f;‘l’;r efl‘;d, complexion of their effects In the class of good motives
or newtral mught be placed the artcles of, 1 Goodywill 2 Love of
reputation 3 Desire of amuty And, 4 Rehgion In the class
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of bad motves, 5. Displeasure In the class of neutral or 1n-
different motives, 6 Physical desire. 7 Pecuniary interest
8 Love of power. 9 Scffr'ipreservauon, as mcluding the fear
of the pains of the senses, the love of ease, and the love of life
32 This method of arrangement, however, cannot but be Inconvenences
imperfect, and the nomenclature belonging to 1t 1s 1n danger f{:,:,h” dhstribu-
of bemng fallacious For by what method of mvestigation can
a man be assured, that with regard to the motives ranked
under the name of good, the good effects they have had, from
the beginnung of the world, have, in each of the four spectes
comprised under this name, been supertor to the bad? sull
more difficulty would 2 man find 1n assuring himself, that
with regard to those which are ranked under the name of
neutral or indifferent, the effects they have had have exactly
balanced each other, the value of the good bemg neither
greater nor less than that of the bad It 1s to be considered,
that the interests of the person himself can no more be left out
of the estimate, than those of the rest of the commumty
For what would become of the species, 1f 1t were not for the
motives of hunger and thirst, sexual desire, the fear of pam,
and the love of hfe? Nor in the actual constitution of human
nature 1s the motwve of displeasure less necessary, perhaps, than
any of the others although a system, n which the business
of hfe mught be carned on without 1, mught possibly be
concetved It seems, therefore, that they could scarcely,
without great danger of mustakes, be distinguished m this
manner even with reference to each other
33 The only way, 1t should scem, m which a motive can ts only m
with safety and propriety be styled good or bad, 1s with ’"d“”d““‘h
reference to 1ts effects m each mndividual mstance, and prm- :i:‘::fc::rb,
apally from the mtention 1t gives birth to from which arise, good or bad
as will be shown hereafter, the most materal part of its effects
A motive 1s good, when the intention 1t gives birth to 15 2 good
one, bad, when the mntention 1s a bad one. and an mtention 1s
good or bad, according to the matenal consequences that are
the objects of it So far 15 1t from the goodness of the mten-
tion’s being to be known only from the species of the motive
But from one ang the same motive, as we have seen, may
result mtentions pf every sort of complexion whatsoever
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This crcumstance, therefore, can afford no clue for the
arrangement of the several sorts of motives

34 A more commodious method, therefore, 1t should
seem, would be to distribute them according to the influence
which they appear to have on the interests of the other
members of the communty, laying those of the party himself
out of the question to wit, according to the tendency which
they appear to have to umite, or disunite, hus mterests and
therrs On this plan they may be distinguished 1nto social,
dissocial, and self-regarding. In the social class may be reckoned,
1 Good-will 2 Love of reputation 3. Desire of amty
4. Rebgion In the dissocial may be placed, 5 Displeasure.
In the self-regarding class, 6 Phymca.{J destre 7 Pecuniary
mterest 8 Love of power ¢ Self-preservation, as including
the fear of the pains of the senses, the love of ease, and the
love of Life

35 With respect to the motives that have been termed
soctal, if any farther distinction should be of use, to that of
good-will alone may be apphed the epithet of purely-social,
while the love of reputation, the desire of amuty, and the
motive of religion, may together be comprised under the
division of semi-soctal the social tendency bemng much more
constant and unequivocal n the former than m any of the
three latter Indeed these last, social as they may be termed,
are self-regarding at the same tme ?

§ 4 Order of pre-emunence among motives

36 Of all these sorts of motives, good-will 1s that of which
the dictates,? taken 1n a general view, are surest of comciding
with those of the principle of utlity For the dictates of
utthity are neither more nor less than the dictates of the most
extensive® and enlightened (that 1s well-advised!) benevolence

1 ‘Rehgion,” says the prous Addison, somewhere 1n the Spectator, ‘s the
highest species of self-love ’

# When a man 15 supposed to be prompted by any motive to engage, or not
to engage, 1n such or such an action, 1t may be of use, for the convemence of
discourse, to speak of such motve as giving birth to an imaginary kind of
law or dictate, mjoming him to engage, or not to engage, 1 1t 2

3 See Chap 1v [Value], and Chap vi [Sensibility], par 21

4 See Chap 1x [Consciousness]

2 See Chap 1. ?
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The dictates of the other motives may be conformable to
those of utiity, or repugnant, as 1t may happen.

37. In,this, however, 1t 1s taken for granted, that m the case Yet do not
i question the dictates of benevolence are not contradicted ™ 4l «ses
by those of 2 more extensive, that 1s enlarged, benevolence.
Now when the dictates of benevolence, as respecting the
interests of a certain set of persons, are repugnant to the dictates
of the same motive, as respecting the more important! mterests
of another set of persons, the former dictates, 1t 1s evident, are
repealed, as it were, by the latter: and a man, were he to be
governed by the former, could scarcely, with proprety, be
said to be governed by the dictates of benevolence. On this
account, were the motves on both sides sure to be alike
present to a man’s mund, the case of such a repugnancy would
hardly be worth disingushing, since the partial benevolence
mught be considered as swallowed up in the more extensive
if the former prevailed, and governed the action, 1t must be
constdered as not owing 1ts birth to benevolence, but to some
other mouive 1if the latter prevailed, the former might be
considered as having no effect But the case 15, that a partial
benevolence may govern the action, without entering mto
any direct competition with the more extensive benevolence,
which would forbid 1t, because the mterests of the less
numerous assemblage of persons may be present to a man’s
mind, at a2 ttme when those of the more numerous are either
not present, or, if present, make no 1mpression It 1s mn this
way that the dictates of this motve may be repugnant to
utility, yet still be the dictates of benevolence What makes
those of private benevolence conformable upon the whole
to the nncz&le of uulity, 15, that 1n general they stand un-
opposed by those of public if they are repugnant to them, 1t
1s only by accident What makes them the more conform-
able, 15, that m a civilized society, in most of the cases in which
they would of themselves be apt to run counter to those of
public benevolence, they find themselves opposed by stronger
motives of the self-regarding class, which are played off
against them by the laws, and that 1t 15 only n cases where
they stand unopposed by the other more salutary dictates,
that they are left l}ree. An act of mjustice or cruelty, com-

1 Ogjvaluable See Chap 1v [Value]
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mutted by a man for the sake of his father or his son, 1s
punished, and with reason, as much as if 1t Were commutted
for hus own

38 After good-will, the motive of which the dictates
seem to have the next best chance for comnciding with those of
utthity, 1s that of the love of reputation There 1s but one
arcumstance which prevents the dictates of this motive from
comading m all cases with those of the former. Thus 15, that
men 1 their likings and dislikings, 1n the dispositions they
mamifest to annex to any mode of conduct their approbation
or their disapprobation, and m consequence to the person
who appears to practise 1t, their good or their 1ll will, do not
govern themselves exclusively by the prinaple of utiliy.
Sometimes 1t 1s the principle of asceticism they are guided by-
sometimes the principle of sympathy and antipathy There
1s another circumstance, which diminishes, not their conform-
1ty to the principle of unhty, but only their efficacy m com-
panison with the dictates of the motive of benevolance The
dictates of this mouve will operate as strongly m secret as m
public whether 1t appears likely that the conduct which they
recommend will be known or not those of the love of reputa-
non will cowncide with those of benevolence only mn propor-
tion as a man’s conduct seems likely to be known This air-
cumstance, however, does not make so much difference as at
first sight mught appear Acts, m proportion as they are
matenal, are apt to become known ! ang n pomnt of reputa-
tion, the shghtest suspicion often serves for proof Besides,
if an act be a disreputable one, 1t 1s not any assurance a man
can have of the secrecy of the particular act m question,
that will of course surmount the objections he may have
agamst engaging m it Though the act n question should
remam secret, 1t will go towards forming a hﬁ)lt, which may
gtve birth to other acts, that may not meet with the same good
fortune There 1s no human being, perhaps, who 1s at years of
discretion, on whom considerations of this sort have not some
weight* and they have the more weight upon 2 man, m pro-

ortion to the strength of his mte]fectual powers, and the
grmncss of his mind.? Add to this, the mfluence which habit

iself, when once formed, has in restraining a man from acts
1 See B H tit [Evidence] % See Chap w1 [Sestbility], par 12, 13
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towards whuch, from the view of the disrepute annexed to
them, as well as from any other cause, he has contracted an
aversion. The nfluence of habit, 1n such cases, 15 a matter of
fact, which, though not readily accounted for, 1s acknow-
ledged and indubitable !

39. After the dictates of the love of reputation come, as Next those of
1t should seem, those of the desire of amity The former are e desre of
disposed to coincide with those of utbty, masmuch as they Y
are disposed to comncide with those of benevolence Now
those of the desire of amity are apt also to comade, mn a certam
sort, with those of benevolence. But the sort of benevolence
with the dictates of which the love of reputation comcides, 15
the more extenstve; that with which those of the desire of
amity cotncide, the less extensive  Those of the love of am1
have stll, however, the advantage of those of the self-
regarding motives. The former, at one period or other of his
hfg, dispose 2 man to contribute to the happmness of a con-
siderable number of persons  the latter, from the begimnning of
hfe to the end of 1t, confine themselves to the care of that
single individual The dictates of the desire of amuty, 1t 1s

lain, will approach nearer to a concidence with those of the
Fovc of reputation, and thence with those of utility, m pro-
portion, cetens paribus, to the number of the persons whose
amity a man has occasion to desire and hence 1t 1s, for
example, that an English member of parliament, with all his
own weaknesses, and all the follies of the people whose amity
he has to cultivate, 1s probably, in gcner;ﬁ, a better character
than the secretary of a visier at Constantinople, or of a naib
m Indostan.

40 The dictates of religion are, under the mfinte diversity Difficulty of
of religions, so extremely vartable, that 1t 15 difficult to know Pl those of
what general account to give of them, or i what rank to ¢
place the motive they belong to. Upon the menton of
religion, people’s first thoughts turn naturally to the religion
they themselves profess Ths 1s a great source of muscalcula-
tion, and has a tendency to place this sort of motive 1n a

1 Stnctly speaking, babit, being but a fictittous entity, and not really any
thing distanct from the acts or perceptions by which 1t 1s saxd to be formed,
cannot be the cause of any thing The emgma, however, may be satisfactorly
solved upon the principye of association, of the nature and force of which a very
sansfactory account m:f be seen n Dr Priestley’s edinon of Hartley on Man
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higher rank than 1t deserves. The dictates of religion would
comcide, 1 all cases, with those of utility, were the Bemng,
who 1s the object of religion, universally supposed to be as
benevolent as he 1s supposed to be wise and powerful; and
were the notions entertained of his benevolence, at the same
time, as correct as those which are entertamed of his wisdom
and his power Unhappily, however, neither of these 1s the
case He 1s umversally supposed to be all-powerful- for by
the Deity, what else does any man mean than the Being,
whatever he be, by whom every thing 1s done? And as to
knowledge, by the same rule that he should know one thing
he should know another These notions seem to be as correct,
for all matenal purposes, as they are umiversal. But among
the votanies of religion (of which number the mulufarious
fratermty of Christians 1s but a small part) there seem to be
but few (I will not say how few) who are real believers m his
benevolence They call lum benevolent i words, but they
do not mean that he 1s so 1n reahity They do not mean, that
he 1s benevolent as man 1s concerved to be benevolent they
do not mean that he 1s benevolent 1n the only sense in which
benevolence has a meaming For if they did, they would
recogmuse that the dictates of religion could be neither more
nor less than the dictates of utility not a uttle different not
a tittle less or more. But the case 1s, that on a thousand
occasions they turn their backs on the principle of utility

They go astray after the strange principles its antagonists

sometimes 1t 1s the principle of asceticism  sometimes the
principle of sympathy and antipathy ! Accordingly, the 1dea
they bear in their mmds, on such occasions, 1s but too often
the 1dea of malevolence, to which 1dea, stripping 1t of 1ts
own proper name, they bestow the specious appellation of the
social motive 2 The dictates of rehgion, 1n short, are no other

! Chap u [Ponaples Adverse], par 18

2 Sometimes, 1n order the better to conceal the cheat (from their own eyes
doubtless as well as from others) they set up a phantom of their own, which
they call Justice whose dictates are to modify (which being explamned, means
to oppose) the dictates of benevolence But justice, 1n the only sense in which 1t
has a meamng, 15 an 1maginary personage, feigned for the convenience of
discourse, whose dictates are the dictates of utility, applied to certain parucular
cases Justice, then, 1s nothing more than an imagmary instrument, employed
to forward on certain occasions, and by certain means, the purposes of benevo~
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than the dictates of that principle which has been already
mentioned under the name of the theological principle.?
These, as has been observed, are just as 1t may happen, accord-
ing to the biases of the person mn question, copies of the dictates
of one or other of the three original principles sometimes,
indeed, of the dictates of utility but frequently of those of
asceticism, or those of sympathy and antipathy In this
respect they are only on a par with the dictates of the love
of reputation 1n another they are below 1t The dictates of
religion are 1n all places intermixed more or less with dictates
unconformable to those of utility, deduced from texts, well
or 1l meerpreted, of the writings held for sacred by each sect
unconformable, by imposing practices sometimes mcon-
vetuent to a man'’s self, sometimes pernicious to the rest of the
community The sufferings of uncalled martyrs, the calamities
of holy wars and religious persecutions, the muschiefs of
mtolerant laws, (objects which can here only be glanced at,
not detailed) are so many addiional mischiefs over and above
the number of those which were ever brought mnto the world
by the love of reputation  On the other hand, 1t 1s mamifest,
that with respect to the power of operating I secret, the
dictates of religion have the same advantage over those of the
love of reputation, and the desire of amity, as 1s possessed by
the dictates of benevolence

41 Happily, the dictates of religion seem to approach Tendency they
nearer and nearer to a comncidence with those of utility every f';;;otl‘,’t
day But why? Becausc the dictates of the moral sanction
do so and those comcide with or are mfluenced by these.
Men of the worst rehgions, mfluenced by the voice and prac-
tice of the surrounding world, borrow continually a new and
a new leaf out of the book of utility and with these, in order
not to break wath therr rehigion, they endeavour, sometimes
with violence enough, to patch together and adorn the
repositories of their faith

42 As to the self-regarding and dissocial motives, the order Afterwards
that takes place among these, and the preceding one, 1 pownt "¢ d’i‘f self-
of extra-regarding nfluence, 1s too evident to need msisting "?gn'vel:gand.

lastly, that of *

lence The dictates of justice are nothung more than a part of the dictates of
displeasurg-

benevolence, which, on certain occastons, are applied to certain subjects, to wit,
to certamn actions
! See Chap u [Princfples Adverse, &c] .
Q
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on As to the order that takes place among the motives of
the self-regarding class, considered 1n comparison with one
another, there seems to be no difference which on this occasion
would be worth mentioning  With respect to the dissocial
motive, 1t makes a difference (with regard to 1ts extra-regard-
ng effects) from which of two sources 1t originates, whether
from sclf-regarding or from social considerations The dis-
pleasure you conceive agamst a man may be founded either
on some act which offends you in the first mnstance, or on an
act which offends you no otherwise than because you look
upon 1t as being prejudicial to some other party on whose
behalf you mterest yourself whuch other party may be of
course either a determinate ndividual, or any assemblage
of mdividuals, determinate or indeterminate ! It 15 obvious
enough, that a mouve, though n itself dissocial, may, by
sssuing from a soctal ongin, possess a social tendency, and
that 1ts tendency, mn this case, 15 likely to be the more social,
the more enlarged the description 15 of the persons whose
mterests you espouse  Displeasure, venting itself aganst 2
man, on account of a mischuef supposed to be done by him
to the public, may be more social in 1ts effects than any good-
will, the exertions of which are confined to an mdividual 2

§s Conflict among motres

43 When a man has 1t 1 contemplation to engage 1 any
action, he 15 frequently acted upon at the same ume by the
force of divers motives one motive, or set of motives, acting
m one direction, another motive, or set of motives, actmg as
it were 1n an oppostte direction The motives on one side
disposing him to engage m the action those on the other,
dispostng him not to engage n 1t Now, any motive, the
m.fﬁlcncc of which tends to dispose him to engage in the
action m question, may be termed an impelling motive any
motive, the influence of which tends to dispose him not to
engage 1n 1t, a restraining motive But these appellations may
of course be mterchanged, according as the act 1s of the posi-
tive kind, or the negative 3

1 See Chap v1 [Sensibility], par 21 % fee supra, par 37
8 Sec Chap v [Acuons], part 8
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44, It has been shown, that there 1s no sort of motive but What are the
may give birth to any sort of action It follows, dxcrcforc,};’:;:;‘::‘lg?°;f
that there are no two motives but may come to be opposed yarance
to one another Where the tendency of the act 1s bad, the
most common case 1s for 1t to have been dictated by a motive
ether of the self-regarding, or of the dissocial class In such
case the motive of benevolence has commonly been acting,
though meffectually, in the character of a restraming motive  geampic 1o

45 An example may be of use, to show the variety of con-illustrate a
tending motives, by which a man may be acted upon at the :%f"mm L
same time Crillon, a Catholic (at a time when 1t was generally 1g hii
thought meritorious among Catholics to extirpate Protes- ‘
tants), was ordered by his king, Charles IX of France, to fall
privately upon Coligny, a Protestant, and assasstnate im  his
answer was, ‘Excuse me, Sire; but I'll fight him wath all my
heart’* Here, then, were all the three forces above men-
tioned, mcluding that of the political sanction, acting upon
him at once By the political sanction, or at least so muclE of
the force of 1t as such a mandate, from such a sovereign,
1ssued on such an occasion, mught be supposed to carry with
it, he was enjomned to put Coligny to diath m the way of
assassination by the religious sanction, that 1s, by the dictates
of religious zeal, he was enjoined to put him to death in any
way by the moral sanction, or 1n other words, by the dictates
of honour, that 1, of the love of reputation, he was permutted
(which permussion, when coupled with the mandates of has
sovereign, operated, he conceived, as an m_]unctlottl) to fight
the adversary upon equal terms* by the dictates of enlarged
benevolence (supposing the mandate to be unjustifiable) he
was enjoined not to attempt his life in any way, but to remam
at peace with im supposing the mandate to be unjustifiable,
by the dictates of private benevolence he was enjomed not
to meddle with him at any rate Among this confusion of
repugnant dictates, Crillon, 1t seems, gave the preference,
m the first place, to those of honour i the next place, to
those of benevolence. He would have fought, had his offer
been accepted, as 1t was not, he remained at peace.

Here a multitude of questions might arise. Supposing the

! Thedea of the cascjhere supposed 1s taken from an anecdote in real history,
but varnes from it 1n se/ reral particulars
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dictates of the political sanction to follow the mandate of the
sovereign, of what kind were the motives which they afforded
lim for complance® The answer s, of the self-regarding
kind at any rate masmuch as, by the supposition, 1t was mn
the power of the sovereign to punish hum for non-comphance
or reward lum for compliance Did they afford hum the
motwve of religion? (I mean independently of the circum-
stance of heresy above mentioned) the answer 1s, Yes, if his
notion was, that it was God’s pleasure he should comply with
them, No, 1f 1t was not Did they afford him the motive of
the love of reputation? Yes, 1f 1t was his notion that the world
would expect and require that he should comply with them.
No, if 1t was not Did they afford him that of benevolence?
Yes, if 1t was his notion that the community would upon the
whole be the better for his complying with them No, of 1t
was not. But did the dictates of the political sanction, i the
case in question, actually follow the mandates of the sovereign
m other words, was such a mandate legal® This we see 15 2
mere question of local jurisprudence, altogether foreign to
the present purpose

46 What 1s here said about the goodness and badness of
motives, 1s far from being a mere matter of words There will
be occasion to make use of 1t hereafter for various important
purposes I shall have need of 1t for the sake of dissipating
various prejudices, which are of disservice to the community,
sometimes by cherishing the flame of civil dissensions,! at
other times, by obstructing the course of justice It will be
shown, that 1n the case of many offences,? the consideration
of the motive 15 a2 most material one for that in the first place
1t makes a very material difference i the magmtude of the
muschief ® 1n the next place, that 1t 1s easy to be ascertamned,
and thence may be made a ground for a difference 1n the
demand for pumishment but that in other cases 1t 1s altogether
ncapable otP being ascertamed, and that, were 1t capable of
bemng ever so well ascertamed, good or bad, 1t could make no
difference 1 the demand for pumishment that m all cases,
the motive that may happen to govern a prosecutor, 1s a con-

1 Sce B I ut [Rebellion]
2 See B I ut [Simp corp mjuries] Ib ¢t [Homicide]
8 See Chap x1 [Dispositions] "
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sideration totally immatenial whence may be seen the mis-
chievousness of the prejudice that 1s so apt to be entertained
against mformers, and the consequence 1t 1s of that the judge,
m particular, should be proof against the influence of such
delusions

Lastly, The subject of motives 1s one with whach 1t 1s neces-
sary to be acquamted, in order to pass a judgment on any
means that may be proposed for combating offences 1n their
source !

But before the theoretical foundation for these practical
observations can be completely laid, 1t 1s necessary we should
say something on the subject of disposition whach, accordingly,
will furnish matter for the ensuing chapter.

1 See Append tit [Preventive Institutions]



Dasposition
what

—how far 1t
belongs to the
present subject

CHAPTER XI
OF HUMAN DISPOSITIONS IN GENERAL

1 In the foregoing chapter 1t has been shown at large, that
goodness or badness cannot, with any propriety, be predicated
of motves. Is there nothing then about a man that can
properly be termed good or bad, when, on such or such an
occasion, he suffers himself to be governed by such or such a
motve® Yes, certamly his disposition Now disposition 15 a
kind of ficuttous entity, feigned for the convemence of dis-
course, m order to express what there 15 supposed to be
permanent 1 a man’s frame of mind, where, on such or such
an occasion, he has been influenced by such or such a motive,
to engage 1n an act, which, as 1t appeared to him, was of such
or such a tendency.

2 1t 1s with disposition as with every thing else 1t will be
good or bad according to 1ts effects according to the effects it
has 1n augmenting or dimmishing the happiness of the com-
muity A man’s dispositton may accordingly be considered
1n two pounts of view according to the influence 1t has, either,
1 on his own happmess or, 2 on the happiness of others
Viewed mn both these hights together, or mn either of them
indiscriminately, 1t may be termed, on the one hand, good,
on the other, bad, or, i flagrant cases, depraved * Viewed in
the former of these ights, 1t has scarcely any peculiar name,
which has as yet been appropriated to 1t It mmght be termed,
though but mcxprcsswef , frail or mfirm, on the one hand
sound or firm, on the other Viewed m the other Lght, 1t

! It might also be termed virtuous, or vicious ‘The only objection to the
use of those terms on the present occasion 13, the great quantity of good and
bad repute that respectively stand annexed to them The inconventence of
this 15, their bemng apt to annex an Wl-proportioned measure of disrepute to
dispositions which are tll-constituted only with respect to the party himself
mvolving them 1 such a degree of 1gnominy as should be appropnated to
such dispositions only as are muschievous with regard to others To exalt
weaknesses to a level with crimes, 15 a way to diminish the abhorrence which
ought to be reserved for cimes To exalt small evals to a level with great

ones, 1s the way to dimurush the share of attenuon whuch ought to be paid to
great ones b

A6 |
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mught be termed beneficent, or mentorious, on the one hand-
permcious or mischievous, on the other. Now of that branch
of a man’s disposition, the effects of which regard in the first
nstance only himself, there needs not much to be said here~
To reform 1t when bad, 1s the busmess rather of the moralist
than the legislator. nor 1s 1t susceptuble of those various
modifications which make so material a difference m the
effects of the other. Again, with respect to that part of 1t,
the effects whereof regard others in the first mstance, 1t 1s
only m as far as 1t 15 of a2 muschievous nature that the penal
branch of law has any immediate concern with 1t 1 as far
as 1t may be of a beneficent nature, 1t belongs to a hitherto
but hittle cultivated, and as yet unnamed branch of law, which
mught be styled the remuneratory.

3 A man then 15 said to be of a muschievous disposition, A muschievous
when, by the mnfluence of no matter what motves, he 1s pre- i:gl‘:;‘r‘;g:; a
sumed to be more apt to engage, or form intentions of engag- disposition,
mng, 1n acts which are apparently of a pernicious tendency, what
than 1n such as arc apparently of a beneficial tendency of a
meritorious or beneficent disposition 1n the opposite case

4 Isay presumed for, by the supposition, all that appears What a man’s
1s one single action, attended with one single tram of circum- f;;l";":;""z;"
stances but from that degree of consistency and uniformuty marter gfpre.
which experience has shown to be observable m the different sumption
actions of the same person, the probable existence (past or
future) of a number of acts of a stmilar nature, 1s naturally and
justly inferred from the observation of one single one  Under
such arcumstances, such as the motive proves to be m one
mstance, such 1s the disposition to be presumed to be n
others.

5. I say apparently muschievous that 15, apparently with It depends upon
regard to hum. such as to hum appear to possess that tendency wha! the at
for from the mere event, mcﬁtpendent of what to lum wtpm T
appears beforehand likely to be, nothing can be inferred on
either side  If to hum 1t appears likely to be mischievous,
such case, though n the upshot 1t should prove nnocent, or
even beneficial, 1t makes no difference; there 15 not the less
reason for presuming his disposition to be a bad one 1f to um
it appears lhikely to be beneficial or mnocent, 1n such case,
though 1n the upshot 1t should prove pernicious, there 15 not
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the more reason on that account for presuming his disposition
to be a good one And here we see the importance of the
circumstances of mtentionality,! consclousness,? unconscious-
ness,? and mis-supposal 2
Which posion 6 The truth ofP these positions depends upon two others,
p %";,::’g“ o both of them sufficiently verified by experience The one 1s,
1 The corres- that m the ordinary course of thungs the consequences of
pondence be-  actions commonly turn out conformable to mtentions A
:”:;e'c'a;"::_""om man who sets up a butcher’s shop, and deals 1n beef, when he
quences mntends to knock down an ox, commonly does knock down
an ox, though by some unlucky accident he may chance to
miss hus blow and knock down a man he who sets up a
grocer’s shop, and deals in sugar, when he mntends to sell
sugar, commonly does sell sugar though by some unlucky
acadent he may chance to sell arsenic 1n the room of 1t
2 Between the 7 The other 15, that 2 man who entertamns mtentions of
:’;::’:""e’;:o@'{ fzht‘-’ domg muschief at one time 1s apt to entertamn the hke inten-
,;,ﬁm}:,, umes ti0ms at another 3
The disposson 8 There are two arcumstances upon which the nature of
t5t0 be mferred the disposition, as mndicated by any act, 1s hable to depend
apparent ten- 1 'The apparent tendency of the act 2 The nature of the
dency of the act. motive which gave birth to 1t This dependency 1s subject to

2 Erom the  4,fferent rules, according to the nature of the mouve In
nature of the

motive stating them, I suppose all along the apparent tendency of the
act to be, as 1t commonly 15, the same as the real
Case 1 9 .1 Where the tendency of the act 15 good, and the motive

Tendency, 15 of the self-regarding kind In this case the motive affords no
good—motive, . Ford d £
self-regardmg . inference on either side It affords no mdication of a good
disposiion  but neither does 1t afford any mndication of a bad
one
A baker sells his bread to a hungry man who asks for 1t
This, we see, 1s one of those acts of which, m ordinary cases,

1 See Chap vmn 2 See Chap 1x

A dispostion, 3 To suppose a man to be of a good disposition, and at the same ame
from which pro- likely, m virtue of that very disposition, to engage in an habitual tran of
ceeds a habit of tuschievous actions, 1s a contradiction 1n terms nor could such a proposition
doing mischief, ever be advanced, but from the giving, to the thing which the word disposition
cannot be a good 1s put for, a reahty which does ot belong to 1t If then, for example, a man of
one religious disposition should, 1n virtue of that very disposition, be n the habit

of doing mischuef, for mstance, by persecuting his neighbours, the case must be,

either that hts disposition, though good n certam respects, 1s not good upon

the whole or that a rehgious disposition 1s not 1n general a good one

\
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the tendency 1s unquestionably good The baker’s motive 1s
the ordmary commercial motive of pecuniary mterest It 1s
plain, that there 1s nothing 1n the transaction, thus stated, that
can afford the least ground for presumimng that the baker 1s a
better or a worse man than any of his neighbours
10 2 Where the tendency of the act 1s bad, and the motive, _ Case 2

as before, 15 of the self-regarding kind  In thus case the dispost- ¢ ‘:‘j;’",fg’ ' J:,’fid
tion 1ndicated 1s a michievous one regarding

A man steals bread out of a baker’s shop this 1s one of those
acts of which the tendency will readily %e acknowledged to
be bad. Why, and in what respects 1t 1s so, will be stated
farther on! His motive, we will say, 1s that of pecuniary
mnterest, the desire of getting the value of the Eread for
nothing His disposition, accordingly, appears to be a bad
one for every one will allow a thievish disposition to be a
bad one

11 3 Where the tendency of the act 1s good, and the motive  Case 3
1s the purely social one of good-will In this case the disposi- Te"‘;‘i‘}"

good—niotive,

tion mdicated 1s 2 beneficent one gooduwll

A baker gives a poor man a loaf of bread His motive 15
compassion, a name given to the motive of benevolence, m
particular cases of 1ts operation The disposition ndicated by
the baker, 1n this case, 1s such as every man will be ready
enough to acknowledge to be a good one

12 4 Where the tendency of the act 1s bad, and the motive _ Case 4
1s the purely social one of good-will. Even m this case the E’Zﬂ‘;ﬁfey » bad
disposition which the motive indicates 1s dubious 1t may be a good-uwit
muschievous or a meritorious one, as 1t happens, according as
the mischievousness of the act 1s more or less apparent

13 It may be thought, that a case of this sort cannot exist, This case not an
and that to supposc 1t, 15 a contradiction 1 terms For the "MPossible one
act 1s one, which, by the supposition, the agent knows to be
a nuschievous one  How then can 1t be, that good-wall, that
15, the desire of doing good, could have been the motive that
led him mto 1t? To reconcile this,”we must advert to the
distinction between enlarged benevolence and confined 2 The
motive that led hum mto 1t, was that of confined benevolence
Had he followed the dictates of enlarged benevolence, he

1 See Chap xu [Consequences), and Code, B T tit [Theft]
% See Chap x [Motves]
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would not have done what he did. Now, although he
followed the dictates of that branch of benevolence, which
n any single instance of 1ts exertion 15 muschievous, when
opposed to the other, yet, as the cases which call for the exer-
tion of the former are, beyond comparnison, more numerous
than those which call for the exertion of the latter, the disposi~
tion indicated by him, m followng the impulse of the former,
will often be such as ;n a man, of the common run of men,
may be allowed to be a good one upon the whole.

14. A man with a numerous family of children, on the
pomt of starving, goes nto a baker’s shop, steals a loaf,
divides 1t all among the cluldren, reserving none of 1t for
himself. It will be hard to infer that that man’s disposition 1s a
muschievous one upon the whole. Alter the case, give lum
but one child, and that hungry perhaps, but in no immment
danger of starving and now let the man set fire to a house full
of people, for the sake of stealing money out of 1t to buy the
bread with The disposiion here indicated will hardly be
looked upon as a good one

15 Another case will appear more difficult to decide than
ether Ravaillac assassinated one of the best and wisest of
sovereigns, at a tme when a good and wise sovereign, a bless-
ing at all times so valuable to a state, was particularly precious-
and that to the mhabitants of a populous and extensive empire.
He 1s taken, and doomed to the most excruciating tortures
His son, well persuaded of Ius being a sincere penitent, and
that mankind, 1 case of his bemg at large, would have
nothing more to fear from hum, effectuates his escape Is this
then a sign of a good disposition 1n the son, or of a bad one?
Perhaps some will answer, of a bad one, for, besides the
mterest which the nation has m the sufferings of such a
criminal, on the score off the example, the future good
behaviour of such a criminal 1 more than any one can have
sufficient ground to be persuaded of.

16. Well then, let Ravallac, the son, not facilitate his
father’s escape, but content himself with conveymg poson to
him, that at the price of an easier death he may escape his
torments The decision will now, perhaps, be more difficult.
The act 15 2 wrong one, let 1t be allowed, and such as ought by
all means to be punished but 15 the disposition marufested by 1t
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a bad one? Because the young man breaks the laws 1n ths
one mstance, is 1t probable, that if let alone, he would break
the laws mn ordmary instances, for the satisfaction of any
mordmate desires of his own? The answer of most men would
probably be in the negauve.

17. 5. Where the tendency of the act 1s good, and the motive _ Case 5

Tendency,
1s a semu-social one, the love of reputation. In this case the go0dnotive,

disposition indicated 15 2 good one love of reputa-

In a tme of scaraity, a baker, for the sake of gamung the ton
esteem of the neighbourhood, distributes bread gratis among
the mndustrious poor Let this be taken for granted and let
it be allowed to be a matter of uncertainty, whether he had
any real feehng for the sufferings of those whom he has
relieved, or no. His disposition, for all that, cannot, with any
pretence of reason, be termed otherwise than a good and
beneficent one It can only be in conscquence of some very
idle prejudice, if 1t recerves a different name *

18 6 Where the tendency of the act 1s bad, and the motive,  Case 6
as before, 15 a semu-social one, the love of reputation In Zﬁ?%ﬁiﬂ?
this case, the disposition which 1t indicates 15 more or less '
good or bad m the first place, according as the tendency of

the act 1s more or less mischievous 1n the next place according

1 The bulk of mankind, ever ready to deprecaate the character of theiwr The bulk of
neighbours, 1 order, mdirectly, to exait therr own, will take occasion to mankind apt to
refer a motive to the class of bad ones as often as they can find one still better, depreciate thus
to which the act might have owed 1ts birth Conscious that his own motives motive
are not of the best class, or persuaded that if they be, they will not be referred
to that class by others, afraid of being taken for a dupe, and anxious to show
the reach of his penetration, each man takes care, m the first place, to impute
the conduct of every other man to the least laudable of the mouves that can
account for 1t in the next place, when he has gone as far that way as he can,
and cannot drive down the individual mottve to any lower class, he changes his
battery, and attacks the very class itself To the love of reputanon he wall
accotcﬂngly give a bad name upon every occasion, calling it ostentation,
vamty, or vam-glory

Partly to the same spint of detraction, the natural consequence of the
senstbility of men to the force of the moral sanction, partly to the mfluence of
the prinaiple of asceticism, may, perhaps, be unputmiJ the great abundance of
bad names of motives, in companson of such as are good or neutral and, 1n
particular, the total want of neutral names for the motives of sexual destre,
physical desire 1n general, and pecumary mterest The supenor abundance,
even of good names, in comparson of neutral ones, would, if examuned, be
found rather to confirm than disprove the above remark The language of a
people on these pomnts may, perhaps, serve in some measure as a key to their
moral sentuments But such speculative disquisitions are foreign to the pur-
pose of the present work
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as the dictates of the moral sanction, m the society i question,
approach more or less to a comncidence with those of utihity.
It does not seem probable, that i any nation, which 15 n a
state of tolerable civilization, mn short, m any nation in which
such rules as these can come to be consulted, the dictates of
the moral sanction will so far recede from a comcidence
with those of utiity (that 15, of enlightened benevolence)
that the disposition mdicated m this case can be otherwise than
a good one upon the whole

19 An Indian recetves an njury, real or 1maginary, from
an Indian of another tribe He revenges 1t upon the person of
his antagomust with the most excruciating torments the case
being, that cruelties inflicted on such an occasion, gan him
reputation 1n hus own tribe The disposition mamfested 1n
such a case can never be deemed a good one, among a people
ever so few degrees advanced, 1n pomt of civilization, above
the Indians

20 A nobleman (to come back to Europe) contracts a debt
with a poor ttadesman The same nobleman, presently after-
wards, contracts a debt, to the same amount, to another
nobleman, at play He 1s unable to pay both but he pays
the whole debt to the companion of hus amusements, and no
part of 1t to the tradesman The disposition manifested m
this case can scarcely be termed otherwise than a bad one
It 1s certamnly, however, not so bad as if he had paid neither
The prmaple of love of reputation, or (as 1t 1s called 1 the
case of this partial apphcation of 1t) honour, 15 here opposed
to the worthier principle of benevolence, and gets the better
of it But 1t gets the better also of the self~regarding principle
of pecuniary mterest. The disposition, therefore, which 1t
ndzcates, although not so good a one as that in which the
prnciple of benevolence predommates, 1s better than one in
whuch the principle of selt-mnterest predominates He would
be the better for having more benevolence but would he be
the better for having no honour? This seems to admit of
great dispute !

21 7 Where the tendency of the act 15 good, and the motive
1s the semi-socal one of religion  In this case, the disposition
mdicated by 1t (considered with respect to the mfluence of 1t

1 See the case of Duels discussed n B I tt [Homucide]
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on the man’s conduct towards others) 1s manufestly a bene-
ficent and meritorious one.
A baker distributes bread gratis among the industrious poor.
It 1s not that he feels for their distresses nor 1s 1t for the sake
of gamming reputation among his nexghbours. It 1s for the sake
of gaming the favour of the Deity to whom, he takes for
granted, such conduct will be acceptable The disposition
mamifested by such conduct 1s plainly what every man would
call a good one
22. 8 Where the tendency of the act 1s bad, and the motive  Case 8
1s that of religion, as before In this case the disposition 15 :“""t‘i‘:’z;‘f’fﬂ;
dubious It 1s good or bad, and more or less good or bad, in T
the first place, as the tendency of the act 1s more or less mis-
chievous, 1n the next place, according as the religious tenets of
the person m question approach more or less to a comeidence
with the dictates of utithty
23 It should seem from history, that even in nations m a The disposition
tolerable state of civilization i other respects, the dictates of e :Zeb"" "
religion have been found so far to recede from a comnadence
with those of utihity, in other words, from those of enlightened
benevolence, that the disposition mndicated 1 this case may
even be a bad one upon the whole This however 1s no objec-
tion to the inference which 1t affords of a good disposition
1 those countries (such as perhaps are most of the countrics of
Europe at present) in which 1ts dictates respecting the conduct
of a man towards other men approach very nearly to a
comcidence with those of utiity The dictates of religion,
in their application to the conduct of a man 1n what concerns
himself alone, seem 1n most European nations to savour a
good deal of the ascetic principle but the obedience to such
mistaRen dictates indicates not any such disposition as 1s
likely to break out into acts of pernicious tendency with res-
pect to others Instances 1n which the dictates of religion lead
a man mnto acts which are pernicious 1 this latter view, seem
at present to be but rare unless 1t be acts of persecution, or
umpohitic measures on the part of government, where the
law 1tself 1s erther the principal actor or an accomphice i the
muschief Ravaillac, nstigated by no other motive than ths,
gave his country one of the most fatal stabs that a country
ever recerved from a single hand  but happily the Ravaillacs
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are but rare They have been more frequent, however, mn
France than mn any other country dunng the same period
and 1t 15 remarkable, that m every mstance 1t 15 this motive
that has produced them When they do appear, however,
nobody, I suppose, but such as themselves, will be for terming
a disposition, such as they mamifest, a good one It seems
hardly to be denied, but that they are just so much the worse
for their notions of religion, and that had they been left to
the sole guidance of benevolence, and the love of reputation,
without any religion at all, 1t would have been but so much
the better for mankind. One may say nearly the same thing,
perhaps, of those persons who, without any particular
obligation, have taken an active part i the executton of
laws made for the pumshment of those who have the mus-
fortune to differ with the magistrate i matters of religion,
much more of the legislator himsclf, who has put 1t 1 their

ower. If Lows XIV had had no religion, France would not
ﬁavc lost 800,000 of 1ts most valuable subjects The same thing
may be said of the authors of the wars called holy ones,
whether waged agamst persons called Infidels, or persons
branded with the stll more odious name of Heretics In
Denmatk, not a great many years ago, a sect is said to have
arisen, who, by a strange perversion of reason, took 1t mnto
their heads, that, by leading to repentance, murder, or any
other horrid crime, might be made the road to heaven
It should all along, however, be observed, that instances of ths
latter kind were always rare and that m almost all the
countries of Europe, mstances of the former kind, though
once abundantly frequent, have for some time ceased In
certain countries, however, persecution at home, or (what
produces a degree of restramt, which 15 one part of the
muschuefs of persecution) I mean the disposition to persecute,
whensoever occaston happens, 1s not yet at an end nsomuch
that 1f there 15 no actual persecution, 1t 15 only because there are
no heretics, and 1f there are no heretics, 1t 1s only because
there are no thinkers?

24 9 Where the tendency of the act 1s good, and the
motive (as before) 1s the dissocial one of ll-will In this case
the mouve seems not to afford any mdication on either side

1 See B I, nt [Offences against Rehigion]
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It 15 no indication of a good disposttion, but neither 1s 1t any
mndication of a bad one
You have detected 2 baker mn selling short weight you Example
prosecute him for the cheat It 1s not for the sake of gam
that you engaged in the prosecution, for there 1s nothing
to be got by 1t 1t 15 not from pubhc spirit* 1t 15 not for the
sake of reputation, for there 1s no reputation to be got by 1t
1t 1s not 1 the view of pleasing the Deity 1t 1s merely on
account of a quarrel you have with the man you prosecute
From the transaction, as thus stated, there does not seem to be
anything to be said erther m favour of your disposition or
agamst1t The tendency of the act 1s good but you would not
have engaged m 1t, had 1t not been from a motive which
there seems no particular reason to conclude will ever prompt
you to engage mn an act of the same kind agamn  Your motive
1s of that sort which may, with least impropriety, be termed a
bad one but the act 1s of that sort, which, were 1t engaged m
ever so often, could never have any ewvil tendency; nor
indeed any other tendency than a good one By the supposi-
tion, the motive 1t happened to be dictated by was that of
ill-will but the act 1tse{’tP 15 of such a nature as to have wanted
nothing but sufficient discernment on your part mn order to
have been dictated by the most enlarged benevolence Now,
from a man’s having suffered himself to be induced to granfy
his resentment by means of an act of wluch the tendency 1s
good, 1t by no means follows that he would be ready on
another occasion, through the mfluence of the same sort of
mouve, to engage 1n any act of which the tendency 1s a bad
one. The motive that impelled you was a dissocial one but
what social motive could there have been to restram you?
None, but what mught have been outweighed by a more
enlarged motive of the same kind. Now, because the dis-
social motive prevailed when 1t stood alone, 1t by no means
follows that 1t would prevail when 1t had a social one to
combat 1t
25. 10 Where the tendency of the act 15 bad, and the motive  Case 10
1s the dissoctal one of malcvcf{cnce In this case the disposition Z’:i‘;:’g » bad
1t indicates 1s of-course a muschievous one malevolence
The man who stole the bread from the baker, as before, Example
did 1t with no other view than merely to impoverish and affice
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him accordingly, when he had got the bread, he did not eat,
or sell 1t, but destroyed 1t That the dispasition, evidenced
by such a transaction, 15 a bad one, 1s what every body must
percerve immediately

26 Thus much with respect to the circumstances from
which the mischievousness or meritoriousness of a man’s
disposition 1s to be mferred m the gross we come now to the
measure of that mischievousness or meritoriousness, as result-
ing from those circumstances Now with meritorious acts
and dispositions we have no direct concern 1 the present
work  All that penal law 15 concerned to do, 1s to measure
the depravity of the disposition where the act 15 mischievous
To this object, therefore, we shall here confine ourselves

27 It1s evident, that the nature of a man’s disposition must
depend upon the nature of the motives he 1s apt to be mn-
fluenced by m other words, upon the degree of his sensibility
to the force of such and such motives For his disposition 1s, as
it were, the sum of his intentions the disposition he 15 of
during a certain period, the sum or result of s ntentions
during that period If, of the acts he has been intending to
engage m during the supposed period, those which are
apparently of a muschievous tendency, bear a large propor-
tion to those which appear to him to be of the contrary
tendency, his disposiion will be of the mischievous cast
if but a small proportion, of the innocent or upright

28 Now mtentions, like cvery thing else, are produced
by the things that are their causes and the causes of mten-
tions are motives If, on any occasion, a man forms either a
good or a bad intention, 1t must be by the influence of some
mottve

29 When the act, which a motive prompts 2 man to
engage 1n, 13 of a mischievous nature, 1t may, for disuncuon’s
sake, be termed a seducing or corrupting motive m wiich
case also any motive which, 1n opposition to the former, acts
i the character of a restraming motive, may be styled a tute-
lary, preservatory, or preserving motive.

30 Tutelary motives may again be distingushed mto
standing or constant, and occasonal By standing tutelary
motives, I mean such as act with more or less force mn all, or
at least 1n most cases, tending to restran a man from any mis-
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chievous acts he may be prompted to engage in, and that with
a force which depends upon the general nature of the act,
rather than upon any accidental arcumstance with which
any indlv:duaf act of that sort may happen to be accom-
panied. By tccasional tutelary motives, I mean such motives
as may chance to act n this direction or not, according to the
nature of the act, and of the particular occasion on which
the engaging 1n 1t 15 brought mto contemplation.

31 Now it has been shown, that there 1s no sort of motive Standing tute-
by which a man may not be prompted to engage m acts 477 monves
that are of 2 mischievous nature, that 15, which may not come 1, Good-unlt
to act in the capacity of a seducing motive It has been shown,
on the other hand, that there are some motives which are
remarkably less likely to operate m this way than others
It has also been shown, that the least likely of all 1s that of
benevolence or good-will the most common tendency of
which, 1t has been shown, 1s to act 1n the character of a tutelary
motive It has also been shown, that even when by accident
1t acts 1n one way m the character of a seducing motive, still
in another way 1t acts mn the opposite character of a tutelary
one The mouve of good-will, mn as far as 1t respects the
mterests of one set of persons, may prompt a man to engage in
acts which are productive of muschief to another and more
extensive set but this is only because his good-will 1s imper-
fect and confined not taking mto contemplation the mterests
of all the persons whose mterests arc at stake. The same
motive, were the affection it 1ssued from more enlarged,
would operate effectually, in the character of a constraining
mottve, agamnst that very act to which, by the supposition,
it gives birth This same sort of motive may therefore,
without any real contradiction or deviation from trutﬁ,
be ranked m the number of standing tutelary motves, not-
withstanding the occasions 1 which 1t may act at the same
time 1n the character of a seducing one. .

32 The same observation, nearly, may be applied to thp‘r%\/The love of
semi~social motive of love of reputation The force of thus, P4/
like that of the former, 1s liable to be divided against atself.

As m the case of good-will, the interests of some of the
persons, who may be the objects of that sentument, are hable
to be gt variance with those of others so 1n the case of love of

n
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reputation, the sentiments of some of the persons, whose good
opinon 1s desired, may be at vanance with the sentiments of
other persons of that number. Now in the case of an act,
which 1s really of a mischievous nature, 1t can scarcely happen
that there shall be no persons whatever who will look upon
1t with an eye of disapprobation It can scarcely ever happen,
therefore, that an'act really mischievous shall not have some
part at least, 1f not the whole, of the force of this motive to
oppose 1t, nor, therefore, that this motive should not act
with some degree of force m the character of a tutelary
motive Ths, therefore, may be set down as another article
1n the catalogue of standing tutelary motives

3 The desire of 33 The same observation may be apphed to the desire of

amuty.

amity, though not mn altogether equal measure For, not-
withstanding the muschievousness of an act, 1t may happen,
without much difficulty, that all the persons for whose amuty
a man entertaimns any particular present desire which 1s accom-
pamed with expectation, may concur i regarding 1t with an
eye rather of approbation than the contrary. This 1s but too
apt to be the case among such fraternities as those of thieves,
smugglers, and many other denormnations of offenders.
Thus, however, 1s not constantly, nor indeed most commonly
the case 1insomuch, that the desire of amity may still be
regarded, upon the whole, as a tutelary motive, were 1t only
from the closeness of 1ts connexion with the love of reputa-
von. And 1t may be ranked among standing tutelary motives,
since, where 1t does apply, the force with which 1t acts,
depends not upon the occastonal circumstances of the act which
1t opposes, but upon principles as general as those upon which
depend the action of the other semu-social motives

4 Themotweof 34 The motive of religion 1s not altogether m the same

religion

case with the three former The force of 1t 1s not, like theirs,
lhable to be divided agamnst itself I mean m the civilized
nations of modern tumes, among whom the notion of the
umty of the Godhead 1s umversal. In times of classical
antiquity 1t was otherwise If a man gat Venus on his side,
Pallas was on the other 1if Zolus was for him, Neptune was
agamst lum Zneas, with all his pity, had but a partial
wterest at the court of heaven That matter stands upon a
different footing now-a-days In any given person, the force
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of rehigion, whatever 1t be, 1s iow all of 1t on one side. It may
balance, indeed, on which side 1t shall declare itself and it
may declare wself, as we have seen already m but too many
mstances, on the wrong as well as on the rght. It has been,
at least till lately, perhaps 1s sull, accustomed so much to
declare 1tself on the wrong side, and that 1n such matenal
mstances, that on that account 1t seemed not proper to place
it, m pomt of soctal tendency, on a level altogether with the
motive of benevolence Where 1t does act, however, as 1t
does 1 by far the greatest number of cases, in opposition to
the ordinary seducing mouves, 1t acts, ike the motive of
benevolence, 1n an uniform manner, not depending upon the
particular circumstances that may attend the commussion of
the act, but tending to oppose 1t, merely on account of its
muschievousness, and thercfore, with equal force, m what-
soever circumstances 1t may be proposed to be commutted
Thas, therefore, may also be added to the catalogue of stand-
ing tutelary motives

35 As to the motives which may operate occasionally Occasional
1 the character of tutelary motives, these, 1t has been already #/elary .
intimated, are of vanious sorts, and vartous degrees of strcngtK Z,‘;:",:f;:;;z,,;
n various offences. depending not only upon the nature of
the offence, but upon the acaidental circumstances i which
the 1dea of engaging m 1t may come m contemplation
Nor 1s there any sort of motive which may not come to
operate n this character, as may be easily concerved A thaef,
for instance, may be prevented from engagmg m a projected
scheme of housc—brcallzmg, by sitting too long over hs bottle,?
by a visit from Ius doxy, by the occasion he may have to go
elsewhere, n order to recetve his dividend of 2 former booty 2
and so on

36. There are some motives, however, which seem more Monves that
apt to act m thus character than others, especially as things are 9re particularly
now constituted, now that the law has every where opposed %" /0 & i this
to the force of the prncipal seducing motives, artifictali Love of ease
tutelary motives of 1ts own creaion Of the motives here 2 Self-preser-
meant 1t will be necessary to take a general view They seem vation
to be reducible to two heads, viz. 1. The love of ease; a
motive put into action by the prospect of the trouble of the

1 Love of the pleasures of the palate 3 Pecuruary mterest
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attempt; that 15, the trouble which it may be necessary to
bestow, m overcoming the physical difficulties that may
accompany it 2 Self—greservatxon, as opposed to the dangers
to which a man may be exposed 1n the prosecution of 1t
Dangers to 37. These dangers may be ether, 1 Of a purely physical
which self pre- patyre. or, 2. Dangers resulting from moral agency, 1n other
servation fs most
aptwn this case to WOEds, from the conduct of any such persons to whom the
i'ﬂvgﬁp“frm- act, 1f known, may be expected to prove obnoxious. But
purely phymcal TOT3l agency supposes knowledge with respect to the cr-
2 Dangers de- cumstances that are to have the effect of external motives 1n
5:;‘2’:5’1 on mving birth to it Now the obtaning such knowledge, with
respect to the commussion of any obnoxious act, on the part
of any persons who may be disposed to make the agent suffer
for 1t, 1s called detection, and the agent concerning whom such
knowledge 1s obtamed, 1s said to be detected The dangers,
therefore, which may threaten an offender from this quarter,
depend, whatever they may be, on the event of his detection,
and may, therefore, be all of them comprised under the artcle
of the danger of detection
Danger de- 38 The danger depending upon detection may be divided
pending ay 2gan nto two branches 1 That which may result from any
result from,  opposition that may be made to the enterpnise by persons on
:n %‘;P‘S’“::"" the spot, that 1s, at the very time the enterprise 1s carrying on:
9 SubseZuem 2 That which respects the legal punishment, or other
pumshment  suffenng, that may await at a distance upon the 1ssue of the
enterprise
The force of the  39. It may be worth calling to mind on this occasion, that
:‘:;l::;"ﬂz‘gm among the tutelary motives, which have been styled constant
of love of repu- Ones, there are two of which the force depends (though not
fatton of“:fn . 5O entirely as the force of the occasional ones which have been
depends upany * just mentioned, yet mn a great measure) upon the circumstance
detection of detecion  These, 1t may be remembered, are, the love of
reputation, and the desire of amuty In proportion, therefore,
as the chance of bemng detected appears greater, these motives
will apply with the greater force with the less force, as 1t
appears less  Thus 1s not the case with the two other standing
tutelary motives, that of benevolence, and that of religion
Swength of a 40, We are now m a condition to determine, with some
femplation,  degree of precision, what 1s to be understood by the strength

what 15 meant
by st of a temptation, and what indication 1t may give of the degree
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of mischievousness mn a man’s disposition 1n the case of any
offence. When a man 1s prompted to engage m any mis-
chievous act, we will say, for shortness, m an offence, the
strength of the temptation depends upon the ratio between
the force of the seducing motives on the one hand, and such
of the occasional tutelary ones, as the circumstances of the
case call forth mto action, on the other The temptation,
then, may be said to be strong, when the pleasure or advantage
to be got from the crime 1s such as mn the eyes of the offender
must appear great in comparison of the trouble and danger
that appear to hum to accompany the enterprise: shght or/
weak, when that pleasure or advantage 15 such as must appea
small in comparnison of such trouble and such danger It
plamn the strength of the temptation depends not upon “lt
force of the impelling (that 1s of the seducing) motivés
altogether for let the opportumity be more favourable,
that 1, let the trouble, or any branch of the danger, be made
less than before, 1t will be acknowledged, that the temptation
1s made so much the stronger and on the other hand, let the
opportunity become less favourable, or, m other words, let
the trouble, or any branch of the danger, be made greater
than before, the temptation will be so much the weaker

Now, after taking account of such tutelary motives as have

been styled occasional, the only tutelary motives that can
remaimn are those which have been termed standing ones.
But those which have been termed the standing tutelary
motwves, are the same that we have been styling social It
follows, therefore, that the strength of the temptation, 1n any
case, after deducting the force of the social motives, 1s as the
sum of the forces of the seducing, to the sum of the forces
of the occasional tutelary motives '

41 It remams to be inquired, what indication concerning Indications
the muschievousness or depravity of a man’s disposition 1s g{‘s"‘% ?t’h”
afforded by the Strength of the temptation, 1n the case where circumistances
any offence happens to have been commutted It appears, rpecing the
then, that the weaker the temptation 15, by which 2 man has o i 3{;;:.
been overcome, the more depraved dnd mischievous 1t shows sen
hus disposition to have been  For the goodness of hrs disposi-
tion 15 measured by the degree of hus sensibility to the action
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of the social motives 11n other words, by the strength of the
mfluence which those motives have over hum: now, the less
considerable the force 1s by which their influence on hum has
been overcome, the more convincng 15 the proof that has
been given of the weakness of that influence.
Agam, The degree of a man’s sensibility to the force of the
soctal motives being given, 1t 1s plamn that the force with which
those motves tend to restrain hum from engaging m any
muschievous enterprise, will be as the apparent mischievous-
ness of such enterprise, that 15, as the degree of muschief
with which 1t appears to him hkely to be attended In other
words, the less mischievous the offence appears to hum to be,
the less averse he will be, as far as he 1s guded by soaal
considerations, to engage m 1t, the more muschievous, the
more averse If then the nature of the offence 1s such as must
appear to him ghly mischievous, and yet he engages mn 1t
notwithstandmg, 1t shows, that the degree of lus sensibility
to the force of the social motives 1s but shight, and consequently
that his disposttion 1s proportionately d%pravcd Moreover,
the less the strength og the temptation was, the more perm-
aous and depraved does 1t show his disposition to have been.
For the less the strength of the temptation was, the less was
the force which the mfluence of those motives had to over-
come- the clearer therefore 1s the proof that has been given
of the weakness of that mfluence
Rules for 42 From what has been said, 1t seems, that, for judgmng
ZL;";’L':;,{,;’;,_ of the indication that 1s afforded concerning the depravity
position indi- of a man’s disposition by the strength of the temptation,
cated by an compared with the mischievousness of the enterprise, the
B foll ules may be laid d

ollowing rules may be laid down

Rule 1 The strength of the temptation being given, the mis~
chievousness of the disposition mamjg.:ted by the enterprige, is as the
apparent mischievousness of the act

Thus, 1t would show a more depraved disposition, to
murder 2 man for a reward of a guinea, or falscf;r to charge
him with a robbery for the same reward, than to obtain t%e
same sum from him by simple theft. the trouble he would have
to take, and the r1sk he would have to run, being supposed to
stand on the same footing m the one case as in the other.

1 Supra, par 27,28
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Rule 2. The apparent mischievousness of the act being given,
a man’s disposition is the more depraved, the slighter the temptation
is by which he has been overcome.

Thus, 1t shows a more depraved and dangerous disposition,
if 2 man kill another out of mere sport, as the Emperor of
Morocco, Muley Mahomet, 15 said to have done great num-
bers, than out of revenge, as Sylla and Marnus did thousands,
or m the view of self-preservation, as Augustus killed many,
or even for lucre, as the same Emperor 1s said to have killed
some. And the effects of such a depravity, on that part of the
public which 1s apprized of it, run m the same proportion.
From Augustus, some persons only had to fear, under some

articular circumstances  From Muley Mahomet, every man
Ead to fear at all imes

Rule 3. The apparent mischievousness of the act beng grven,
the evidence which 1t affords of the depravity of a man’s disposition
15 the less concluswe, the stronger the temptation is by which he has
been overcome.

Thus, 1f 2 poor man, who 1s ready to die with hunger, steal
a loaf of bread, 1t 1s a less explicit sign of depravity, than if a
rich man were to commut a theft to the same amount It will
be observed, that m this rule all that 1s said 15, that the evidence
of depravity 1s 1n this case the less conclustve- 1t 15 not said
that the depravity 1s posively the less For m this case 1t 15
possible, for any thing that appears to the contrary, that the
theft might have been commutted, even had the temptation
been not so strong. In this case, the alleviating circumstance
15 only a matter of presumption, m the former, the aggra-
vating circumstance 1s a matter of certamnty

Rule 4 Where the motwe 15 of the dissocial knd, the apparent
mischievousness of the act, and the strength of the temptation, being
given, the depravity 1s as the degree of deliberation with which st is
accompaned.

For 1n every man, be his disposition ever so depraved, the
social motives are those which, wherever the sel?—regardmg
ones stand neuter, regulate and determine the general tenor
of his fe  If the dissocial motives are put m action, 1t 1s only
m particular circumstances, and on particular occasions;
the gentle but constant force of the socnll) motves bemng for a
while subdued The general and standing bias of every man’s
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nature 15, therefore, towards that side to which the force of
the social motives would determumne him to adhere. This beng
the case, the force of the social motves tends continually to
put an end to that of the dissocial ones, as, 1n natural bodies,
the force of friction tends to put an end to that which is
generated by impulse Time, then, which wears away the
force of the dissocial motives, adds to that of the socml.
The longer, therefore, a man continues, on a given occaston,
under the domumon of the dissocial motives, the more con~
vincing 1s the proof that has been given of hus mnsensibihity to
the force of the soctal ones
Thus, 1t shows a worse disposition, where 2 man lays a

deliberate plan for beating his antagomist, and beats him
accordmgly, than if he were to beat him upon the spot, mn
consequence of a sudden quarrel. and worse agam, i, after
having had lum a long while together m his power, he beats
him at intervals, and at his leisure ?

Use of this 43 The depravity of disposiion, indicated by an act, 15 a

chapter material consideration 1n several respects  Any mark of extra-
ordinary deprawity, by adding to the terror already mspired
by the crime, and by holding up the offender as a person from
whom there may be more mischief to be apprehended mn
future, adds 1n that way to the demand for punishment.
By indicating a general want of sensibility on the part of the
offender, 1t may add 1n another way also to the demand for
punsshment The article of disposition 15 of the more import-
ance, masmuch as, 1n measuring out the quantum of punish-
ment, the prmciple of sympathy and antipathy 1s apt to look
at nothing else A man who punishes because he hates, and
only because he hates, such a man, when he does not find
any thing odious 1n the disposition, 1s not for punishmg at
all, and when he does, he 1s not for carrying the purushment
further than his hatred carries um  Hence the aversion we
find so frequently expressed agamnst the maxim, that the
punishment must rise with the strength of the temptation,
a maxim, the contrary of which, as*we shall see, would be as
cruel to offenders themselves, as 1t would be subversive of the
purposes of purushment.

1 See B I tit [Confinement)



CHAPTER XII
OF THE CONSBQUENCES OF A MISCHIEVOUS ACT

§ 1. Shapes n which the mischief of an act may show itself .

1 HirerTo we have been speaking of the various articles Recapuutation
or objects on which the consequences or tendency of an act
may depend- of the bare act itself of the arcumstances 1t may
have been, or may have been supposed to be, accompanied
with of the consciousness a man may have had with respect
to any such circumstances. of the intentions that may have
preceded the act of the motwes that may have given birth
to those mntentions and of the disposition that may have been
indicated by the connexion between such intentions and such
mottves We now come to speak of consequences or tendency
an article whuch forms the concluding link 1n all this cham of
causes and effects, mvolving in 1t the materiality of the whole
Now, such part of this tendency as 1s of a mischievous nature,

15 all that we have any direct concern with, to that, therefore,
we shall here confine ourselves

2 The tendency of an act 15 muschievous when the Mischief of an
consequences of 1t are mischievous, that 1s to say, erther the 2 the aggre-
certain. consequences or the probable The consequences,ﬁ?,;hf{v",z,
how many and whatsoever they may be, of an act, of which consequences
the tendetcy 15 mischievous, may, such of them as are
muschievous, be conceived to constitute one aggregate body,
which may be termed the mischief of the act. -

3 Ths muschief may frequently be distinguished, as 1t were, The muschief of
mto two shares or parcels. the one contaiming what may be " o primary
called the pnimary muschief, the other, what may be called or secondary
the secondary. That share may be termed the primary, which
it sustamed by an assignable individual, or a mulatude of
assignable individuals. That share may be termed the secondary,
which, taking 1ts origin from the former, extends itself exther
over the whole community, or over some other mulatude of
unassignable individuals.

R
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Primary— 4 The primary muschief of an act may agan be distin-
:;‘5:,’:;{,’,:’ guished mto two branches: 1. The onginal: and, 2. The
derivative By the origimal branch, I mean that which alights
upon and is confined to any person who 1s a sufferer m the
first mstance, and on lus own account the person, for mnstance,
who 1s beaten, robbed, or murdered By the denvatve
branch, T mean any share of mischief which may befall any
other assignable persons m consequence of his being a sufferer,
and no otherwise These persons must, of course, be persons
who n some way or other are connected with im Now
the ways n which one person may be connected with
another, have been already scen they may be connected 1n
the way of inferest (meaning self~regarding interest) or merely
n the way of sympathy And again, persons connected with a
wen person, mn the way of mterest, may be connected with
m etther by affording support to him, or by denving 1t
from hum !
Thesecondary— 5. The secondary muschief, agam, may frequently be seen
12 ‘g"’"" o to consist of two other shares or parcels the first consisting of
anger
pamn; the other of danger. The pain which it produces 15 a
pan of apprehension a pamn grounded on the apprehension
of suffering such mischiefs or mnconveniences, whatever they
may be, as 1t 1s the nature of the primary mischief to produce
It may be styled, m one word, the alarm  The danger 1s the
chance, whatever 1t may be, which the multitude 1t concerns
may m consequence of the primary muschief stand exposed
to, of suffering such mischiefs or inconvemences For danger
1s nothing but the chance of pam, or, what comes to the same
thing, of loss of pleasure.
Example 6 An example may serve to make this clear. A man
attacks you on the road, and robs you You suffer a pan on
the occasion of losing so much money 2 you also suffered a
am at the thoughts of the personal 1ll-treatment you appre-
ended he mght give you, m case of your not happening to
satsfy his demanfs 3 These together constitute dfc original
branch of the primary muschief, resulting from the act of

1 See Chap w1 [Sensmbility}

® Viz, a pan of privation  See Chap v [Pleasures and Pains}, 17

? Viz, a pain of apprehension, grounded on the prospect of orgamcal pam,
or whatever other muschiefs might have ensued from the il treatme t Ib 30
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robbery. A creditor of yours, who cx¥cctcd you to pay hum

with part of that money, and a son of yours, who expected

you to have given him another part, are in consequence

disapponted. You are obliged to have recourse to the bounty

of your father, to make good part of the deficiency These

muschiefs together make up the derivative branch  The report

of this robbery circulates from hand to hand, and spreadsitself

n the neighbourhood It finds 1ts way into the newspapers,

and 1s propagated over the whole country. Various people,

on this occasion, call to mind the danger which they and their

friends, as 1t appears from this example, stand exposed to m

travelling, especially such as may have occasion to travel

the same road On this occasion they naturally feel a certan

degree of pamn slighter or heavier, according to the degree of

ill-treatment they may understand you to have recerved, the

frequency of the occasion each person may have to travel in

that same road, or its neighbourhood, the vicimty of each

person to the spot, his personal courage, the quantity of

money he may have occasion to carry about with him, and a

variety of other circumstances This constitutes the first part

of the secondary muschief, resulting from the act of robbery,

viz, the alarm  But people of one description or other, not

only are disposed to concerve themselves to mncur a chance of

bemng robbed, 1n consequence of the robbery commutted

upon you, but (as will be shown presently) they do really

incur such a chance And 1t 15 this chance which constitutes

the remamning part of the secondary mischief of the act of

robbery, viz, the danger.

7 Let us see what this chance amounts to, and whence 1t The danger,

whnence 1t arises

comes How 1s 1t, for instance, that one robbery can con-""; past offence

tnibute to produce another? In the first place, 1t 15 certan that affords no direct

1t cannot create any direct motive A motive must be thc}i"“::r'f foa

prospect of some pleasure, or other advantage, to be enjoyed

n future but the robbery in question 1s past nor would it

furmsh any such prospect were 1t to come for 1t 1s not one

robbery that will furnish pleasure to him who may be about

to commit another robbery The consideration that 1s to

operate upon a man, as a motive or inducement to commit a

robbery, must be the 1dea of the pleasure he expects to denve
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gsh the fruats of that very robbery. but this pleasure exists
mdependently of any other robbery -

8. The means, then, by which one robbery tends, as 1t
should seem, to produce another robbery, are two 1. By

force of restram- suggesting to a person exposed to the temptation, the 1dea of

tng motives;

1424

commutting such another robbery (accompamnied, perhaps,
with the beltef of its facility) In this case the influence 1t
exerts applies itsclf, i the first place, to the understanding.
2JBy weakening the force of the tutelary motives which tend
to restran lum from such an action, and thereby adding to
the strength of the temptation® In this case the mnfluence
applies 1tself to the will These forces are, 1. The motive of
benevolence, which acts as a branch of the physical sanction
2 The motve of self-preservation, as against the pumshment
that may stand provided by the political sanction 3 The fear
of shame, a motive belonging to the moral sanction 4. The
fear of the divine displeasure, a motive belonging to the
<rehgious sanction  On the first and last of these forces 1t has,
perhaps, no mnfluence worth msisting on  but 1t has on the
other two

9 The way in which a past robbery may weaken the force

1 Those issumg il which the political sanction tends to prevent a future

from the politscal

sanchion

robbery, may be thus conceived The way m which tus
sanction tends to prevent a robbery, 15 by denouncing some
particular kind of pumishment against any who shall be
guilty of 1t the real value of which punishment will of course
be diminished by the real uncertanty as also, 1f there be any
difference, the apparent value by the apparent uncertainty.
Now this uncertamty 1s proportionably mcreased by every
mstance 1 which a man 15 known to commait the offence,
without undergomg the punishment Tlus, of course, will be
the case with every offence for a certain time, 1n short, until
the punishment allotted to 1t takes place If punsshment
takes place at last, this branch of the muschief of the offence
15 then at last, but not ull then, put a stop to

1 See Chap x1 [Dispositions], 40

2 To wit, 1 virtue of the pan 1t may give a man to be a witness to, or other-
wise conscrous of, the sufferings of a fellow-creature especially when he 1s
himself the cause of them 1 a word, the pam of sympathy See Chap v
[Pleasures and Pains}, 26
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10. The way mn which a past robbery may weaken the force 2 Those issumng
with which the moral sanction tenz to prevent a future/rom the moral
robbery, may be thus concetved The way mn which the

moral sanction tends to prevent a robbery, 1s by holding forth

the mdignation of mankind as ready to fall upon hum who

shall be guilty of 1t. Now this mdignation will be the more
formudable, according to the number of those who join mn 1t

it will be the less so, the fewer they are who join m 1t But

there cannot be a stronger way of showing that a man does

not jom mn whatever indignation may be entertamed agamst

a practice, than the engaging in 1¢ humself It shows not only

that he lumself feels no indignation agamnst 1t, but that 1t seems

to hum there 1s no sufficient reason for apprehending what
indignation may be felt agamst 1t by others Accordingly,

where robberies are frequent, and unpumshed, robberies are
commutted without shame It was thus amongst the Grecians

formerly 1 It 1s thus among the Arabs still

11 In whichever way then a past offence tends to pave the It is saud r0
way for the commussion of a future offence, whether by ;’r{ﬁ;‘:’:c e”g}."“
suggesting the 1dea of commutung 1t, or by adding to the example
strength of the temptation, 1n both cases 1t may be sad to
operate by the force or influence of example.

12 The two branches of the secondary mischuef of an act, The alanm and
the alarm and the danger, must not be confounded though :tzui‘;‘"gg;m "
mntimately connected, they are perfectly distunct either may ed, are distin-
subsist without the other The neighbourhood may beguishable
alarmed with the report of a robbery, when, m fact, no
robbery either has been commutted or 15 1n a way to be com-
mitted a neighbourhood may be on the pont of bemg
disturbed by robberies, without knowing any thing of the
matter. Accordingly, we shall soon percerve, that some acts
produce alarm without danger others, danger without alarm

13. As well the danger as the alarm may again be divaded, Both may have
each of them, mto two branches the first, consisting of so :z"ﬁ:"’ ;‘;oﬁ“or
much of the alarm or danger as may be apt to result from the s ohers
future behaviour of the same agent the second, consisting of
so much as may be apt to result from the behaviour of other

1 See Hom Odyss L xx 1 395,10 L w 1 71 Platode Rep L't p. 576,
edit Fian Thucyd L 1—andsee B 1 nit [Offences against external secunty]
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persons such others, to wit, as may come to engage 1n acts
of the same sort and tendency.
The prmary 14, The distinction between the primary and the secondary
:z":if“'::;‘j,gf consequences of an act must be carefully attended to. It1s so
mischievous,  just, that the latter may often be of a directly opposite nature to
and the secon- the former In some cases, where the primary consequences
dary benefital o€ the act are attended with a muschuef, the secondary con-
sequences may be beneficial, and that to such a degree, as
even greatly to outweigh the mischief of the primary, Thus
15 the case, for mstance, with all acts of pumshment, when
propetly applied Of these, the primary mischief being never
intended to fall but upon such persons as may happen to have
commutted some act which 1t 1s expedient to prevent, the
secondary mischuef, that 1s, the alarm and the danger, extends
no farther than to such persons as are under temptation to
commut 1t mn which case, mn as far as 1t tends to restrain them
from commtting such acts, 1t 15 of a beneficial nature.
Analysis of the 15 Thus much with regard to acts that produce positive
g’lﬁ?‘:;”'c’h ’t’;”’ef’“ pam, and that immediately This case, by reason of its sum-
mischsef of an  plicity, seemed the fittest to take the lead But acts may
act may show  produce muschief n various other ways, which, together with
wself those already specified, may all be comprised by the following
abridged analysis
Mischief may admit of a divasion 1n any one of three ponts
of view. 1 According to its own nature 2 According to 1ts
cause 3 According to the person, or other party, who 1s the
object of 1t 2 With regard to 1ts nature, 1t may be erther simple
or complex® when simple, 1t may either be positive or negative .
ositive, consisting of actual pain negative, consisting of the
foss of pleasure. Whether simple or complex, and whether
positive or negative, 1t may be either certain or contingent,
When 1t 1s negative, 1t consists of the loss of some benefit

1 To the former of these branches 15 opposed so much of the force of any
pumishiment, as 1s said to operate 1n the way of reformation to the latter, so much
as 15 saud to operate 1n the way of example See Chap xmu [Cases unmeet],
par 2 note

? There may be other pomnts of view, according to which muschief nught
be divided, besides these but this does not prevent the division here given
from being an exhaustive one A line may be divided m any one of an infimty
of ways, and yet without leaving in any one of those cases any remamnder
See Chap xv1 [Division] 1 note

3 Chap v [Pleasures and Pamns] 1
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or advantage: this benefit may be matersal in both or either of
two ways* 1. By affording actual pleasure- or, 2. By averting
pamn or danger, which 1s the chance of pamn that 15, by affording
security In as far, then, as the benefit which a mischief tends
to avert, 15 productive of security, the tendency of such
muschuef 1s to produce insecurity. 2. With regard to its cause,
muschief may Ec produced either by one single acton, or not
without the concurrence of other actions if not without the
concurrence of other actions, these others may be the actions
etther of the same person, or of other persons 1 either case,
they may be exther acts of the same kind as that in question, or of
other kinds 3 Lastly, with regard to the party who 1s the
object of the mischuef, or, 1 other words, who 15 1n 2 way
to be affected by it, such party may be either an asstgnable!
mdividual, or assemblage of individuals, or else a2 mulatude
of unassignable mdividuals When the object 15 an assignable
individual, this individual may ether be the person himself
who 1s the author of the muschuef, or some other person When
the individuals who are the objects of 1t, are an unassignable
mulatude, this mulutude may be either the whole pohtical
community or state, or some subordinate division of it Now
when the object of the mischief 1s the author himself, 1t may be
styled self-regarding when any other party 1s the object, extra-
regarding when such other party 1s an mdividual, 1t may be
styled private when a subordmate branch of the community,
semi-public when the whole community, public Here, for
the present, we must stop To pursue the subject through its
mferior distinctions, will be the business of the chapter
which exhubits the division of offences 2

The cases which have been already illustrated, are those 1 —applied to the
which the primary muschuef 15 not necessarily otherwise than a preceding cases
simple one, and that posiive present, and therefore certain
producible by a single action, without any necessity of the
concurrence of any other action, either on the part of the same
agent, or of others, and having for 1ts object an assignable
mdividual, or, by accident, an assemblage of assignable
mdividuals extra-regarding therefore, and private. Thus
Enmary mischief 15 accompanied by a secongary- the first

ranch of which 1s sometimes contingent and semetnimes

1 See Chap xv1 [Division] 4 note 8 Chap xvi



272 PRINCIYLES Or MORALS AND L.GISLA 1LION

certan, the other never otherwise than contingent: both
extra-regarding and semui-public: . other respects, pretty
much upon a par with the primary muschief. except that the
first branch, viz the alarm, though mferior 1n magmtude to
the primary, 15, m pomnt of extent, and therefore, upon the
wholie, n pomt of magmitude, much superior

—to examples 16, Two mstances more will be suﬂfacnt to illustrate the

Z,fh'::g"th';“,ﬁu_ most material of the modifications above exhibited.

chief 1s less con- A man drinks a certain quantity of hiquor, and mtoxicates

spicuoys himself The mtoxication m this partlcu(}ar wnstance does hum

ﬁff'g,leo; sl O sOTE of harm. or, what comes to the same thing, none that

intoxicanon 15 perceptible  But 1t 15 probable, and indeed next to certain,
that a given number of acts of the same kind would do him
a very considerable degree of harm more or less according
to hus constitution and other circumstances for this 1s no more
than what experience manifests every day It 1s also certam,
that one act of this sort, by one means or other, tends con-
siderably to ncrease the disposition a2 man may be n to
practise other acts of the same sort for this also 1s verified by
expenience Thus, therefore, 15 one instance where the mischief
producible by the act 1s contingent, in other words, m which
the tendency of the act 1s no otherwise mischievous than m
virtue of its producing a chance of mischief This chance
depends upon the concurrence of other acts of the same kind,
and those such as must be practised by the same person.
The object of the miaschief 15 that very person himself who 15
the author of 1t, and he only, unless by acaident  The muschaef
1s therefore private and self-regarding.

As to 1ts secondary muschuef, alarm, 1t produces none 1t
produces indeed a certam quantty of danger by the mfluence
of example but 1t 15 not often that this danger will amount to
a quantity worth regarding

Example 1I 17 Agan A man omuts paymng his share to a public tax
Non-payment  This we see 15 an act of the negative kind * Is thus then to be
of a tax
placed qun the list of mischievous acts? Yes, certamly.
Upon what grounds? Upon the following To defend the
commumty agamnst 1ts external as well as its mternal adver-
sartes, are tasks, not to mention others of a less mdispensable
nature, whach cannot be fulfilled but at 2 considerable expense.

1 See Chap vu [Actions] 8
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But whence 1s the money for defraymg this expense to come?
It can be obtamned m no other manner than by contributions
to be collected from individuals; 1n a2 word, by taxes The
uce then of these taxes 1s to be looked upon as a kind of
enefit which 1t 1s necessary the governing part of the com-
mumuty should recerve for the use of the whole ThJSdI:roduce,
before 1t can be applied to its destination, requures that there
should be certain persons commussioned to receive and to
apply it Now if tﬁesc persons, had they recerved it, would
have applied 1t to 1ts proper destination, 1t would have been
a benefit the not putting them m a way to receive 1t, 1s then
a muschief But 1t 15 possible, that if received, 1t mught not
have been apphed to its proper destinaton, or that the ser-
vices, 1n consideration of which 1t was bestowed, mught
not have been performed It 1s possible, that the under-
officer, who collected the produce of the tax, mught not
have paid 1t over to lis principal 1t 1s possible that the
principal might not have forwarded 1t on according to 1ts
farther destination, to the judge, for instance, who 1s to protect
the community agamst 1ts clandestine enemies from within,
or the soldier, who 1s to protect it against its open enermies
from without 1t 1s possible that the judge, or the soldier,
had they recerved 1t, would not however have been induced
by 1t to fulfil their respective duties- 1t 1s possible, that the
judge would not have sat for the punishment of crimmals,
and the decision of controversies 1t 1s possible that the soldier
would not have drawn his sword in the defence of the com-
munity These, together with an ifimity of other nter-
mediate acts, which for the sake of brevity I pass over, form
a connected chamn of dumnes, the discharge of which 1s necessary
to the preservation of the commumty. They must every
one of them be discharged, ere the benefit to which they are
contributory can be produced. If they are all discharged,
that case the benefit subsists, and any act, by tending to mter-
cept that benefit, may produce a mischief But if any of them
are not, the benefit fails. 1t fails of 1tself 1t would not have
subsisted, although the act m quesuon (the act of non-pay-.
ment) had not been committed The benefit 1s therefore

contingent, and, accordingly, upon a certamn supposition,
Q
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the act which consists m the averting of 1t 1s not a mischievous
one But this supposition, m any tolerably-ordered govern-
ment, will rarely indeed be verfied In the very worst~
ordered government that exusts, the greatest part of the duties
that are levied are paid over according to their destination-
and, with regard to any particular sum, that 1s attempted to be
levied upon any particular person upon any particular occa~
ston, 1t 1s therefore manifest, that, unless it be certain that it
will not be so disposed of, the act of withholding 1t 1s a
muschievous one

The act of payment, when referable to any particular sum,
especally if 1t be a small one, might also have failed of proving
beneficial on another ground and, consequently, the act of
non-payment, of proving mischievous It is possible that the
same services, precisely, might have been rendered without
the money as with 1t If, then, speaking of any small limited
sum, such as the greatest which any one person 1s called upon
to pay at a time, a man were to say, that the non-payment of
1t would be attended with mischievous consequences; this
would be far from certamn but what comes to the same
thing as 1f 1t were, 1t 1s perfectly certain when applied to the
whole It 1s certam, that 1if all of a sudden the payment of
all taxes was to cease, there would no longer be any thing
effectual done, either for the maintenance of justice, or for
the defence of the community agamst 1ts foreign adversaries
that therefore the weak would presently be oppressed and
myured 1n all manner of ways, by the strong at home, and
both together overwhelmed by oppressors from abroad
Upon the whole, therefore, 1t 1s mamifest, that m this case,
though the mischief 1s remote and contingent, though m 1ts
first appearance 1t consists of nothing more than the intercep-
tion of a benefit, and though the individuals, in whose favour
that benefit would have been reduced mto the exphat
form of pleasure or security, are altogether unassignable, yet
the maschievous tendency of the act 1s not on all these accounts
the less indisputable  The mischief, in point of intensity and
duration, 1s indeed unknown 1t 1s uncerfain 1t 1s remote But n
pount ‘of extent 1t 1s 1immense, and 1n pomt of fecundity, preg-
nant to a degree that baffles calculation
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18, It may now be time to observe, that it 1s only m the No alarm, when

case where the muschuef 15 extra-regarding, and has an assign- "Z';.‘:g;“ﬁ‘c
able person or iersons for 1ts object, tl%at so much of theﬁbjm
secondary branch of it as consists i alarm can have place
When the individuals 1t affects are uncertamn, and altogether
out of sight, no alarm can be produced as there 1s nobody
whose suffermgs you can see, there 1s nobody whose sufferings
you can be alarmed at  No alarm, for instance, 1s produced by
non-payment to a tax If at any distant and uncertan period
of tume such offence should chance to be productive of any
kind of alarm, 1t would appear to proceed, as indeed 1mme-
diately 1t would proceed, from a very different cause It
mught be immediately referable, for example, to the act of a
legislator, who should deem 1t necessary to lay on a new tax,
1 order to make up for the deficiency occasioned m the pro-
duce of the old one Or 1t might be referable to the act of an
enemy, who, under favour of a deficiency thus created m
the fund allotted for defence, might nvade the country,
and exact from 1t much heavier contributions than those
which had been thus withholden from the sovereign ?

As to any alarm which such an offence mught raise among
the few who mught chance to regard the matter with the eyes
of statesmen, 1t 1s of too slight and uncertain a nature to be

worth taking nto the account

§ 2. How Intentionality, &c. may influence the mischief
of an act.

19 We have seen the nature of the secondary muschuef, Secondary ms-

chief influenced
which 1s apt to be reflected, as 1t were, from the primary, n by The stte of

the cases where the mdividuals who are the objects of the meagent's mimd
muschief are assignable It 15 now time to examme mto the

! The mvestigation mught, by a process rendered obvious by analogy, be
extended to the consequences of an act of a beneficial nature In both 1nstances
a third order of consequences may be reckoned to have taken place, when
the wnfluence of the act, through the medium of the passive faculty of the
patient, has come to affect hus active faculty In this way, 1 Evil may flow
out of evt] —1nstance, the exertions of dustry put a stop to by the exnncnion
of inducement, resulung from a continued chain of acts of robbery or extor-
tion 2 Good out of ewil —instance, habits of depredation put a stop to by a
steady course of punishment 3 Ewil out of good —instance, habits of industry
put astop to by an excesstve course of gratwitous bounty 4 Good out ¢f good —
instance, a constant and increasmg course of industry, excited and kept up
by the rewards afforded by a rerular and increasine market for the fruts of 1t
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arcumstances upon which the production of such secondary
muschief depends  These circumstances are no others than the
four articles which have formed the subjects of the four
last preceding chapters viz 1 The mtentionahty, 2. The
consciousness 3 The motive 4 The disposittion It1s to be
observed all along, that 1t 1s only the danger that 1s immediately
governed by the real state of the mind m respect to those
articles 1t 15 by the apparent state of 1t that the alarm 1s
governed. It 1s governed by the real only mn as far as the
apparent happens, as 1n most cases 1t may be expected to do,
to quadrate with the real The different nfluences of the
articles of mntentionality and consciousness may be repre-
sented in the several cases following,.
Case 1 20 Case 1. Where the act 1s so completely unintentional,
Involuntariness o5 to be altogether mvoluntary In thus case 1t 15 attended with
no secondary mischuef at all
A bricklayer 1s at work upon a house  a passenger 1s walking
m the street below A fellow-workman comes and gives the
bricklayer a violent push, m consequence of which he falls
upon the passenger, and hurts bim It 1s plain there 1s nothing
1n this event that can give other people, who may happen to
be m the street, the least reason to apprehend any tﬁ"u.ng n
future on the part of the man who fell, whatever there may
be with r<:garc{J to the man who pushed him
Case 2 21 Case 2. Where the act, though not unintentional, 1s
g”’"'e""""“l' unadvised, mnsomuch that the mischievous part of the con-
y with heed-
lesstiess sequences 1s unintentional, but the unadvisedness 1s attended
with heedlessness. In this case the act 1s attended with some
small degree of secondaty muschief, m proportion to the
degree of heedlessness
A groora bemng on horseback, and nding through a fre-
quented street, turns a corner at a full pace, and rides over a
Easscnger, who happens to be gomng by It 1s plain, by this
ehaviour of the groom, some degree of alarm may be
produced, less or greater, according to the degree of heedless-
ness betrayed by hum- according to the quickness of lus pace,
the fulness of the street, and so forth He has done muschuef,
1t may be said, by his carelessness, already who knows but
d;;t on other occastons the like cause may produce the like
eftert?
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22 Case 3 Where the act 1s misadvised with respect to a  Case 3
arcumstance, which, had 1t existed, would fully have excluded f‘;":”{e’;’:“’m‘{_
or (what comes to the same thing) outweighed the primary ﬁmo’:., i
mischief and there 15 no rashness in the case. In this case the ouf rashuess
act 15 attended with no secondary muschuef at all.

It 1s needless to multiply examples any farther.

23 Case 4 Where the act 1s misadvised with respect to a  Case 4
arcumstance which would have excluded or counter- f’fl’;’:‘;ﬂ";ﬂ ' lﬁ’{
balanced the primary mschief i part, but not entirely: and cation, withour
still there 1s no rashness In this case the act 15 attended wach rashness
some degree of secondary muschief, in proportion to that part
of the primary which remamns unexcluded or uncounter-
balancccf

24 Case 5. Where the act 15 misadvised with respect toa  Case 5
arcumstance, which, had 1t exasted, would have exc}iuded or Mussupposal,

with rashness
counterbalanced the primary muschief entirely, or n part and
there 1s a degree of rashness in the supposal In this case, the
act 1s also attended wath a farther degree of secondary muschuef,
in proportion to the degree of rashness

25 Case 6. Where the consequences are completely mten-  Case6

tional, and there 1s no missupposal 1 the case. In this case the Consequences
completely in-
sccondary mischief 1s at the highest tentional, and

26. Thus much with regard to mntentionality and con-free from ms-
sciousness We now come to consider m what manner the #7P%%
secondary mischief 1s affected by the nature of the motive z:u"e‘:“;ﬁ:{ ‘

Where an act 15 pernicious 1n 1ts primary consequences, the not away the
secondary mlschlc? 1s not obliterated by the goodness of the ;'e“;‘:;fr of the

Y con=
motive, though the motive be of the best kind For, not- sequences.
withstanding the goodness of the motive, an act of which
the primary consequences are pernicious, 1s produced by 1t
the mstance m question, by the supposiion It may, there-
fore, n other nstances  although this 1s not so likely to happen
from a good motive as from a bad one *

1 An act of homuade, for mstance, 1s not rendered innocent, much less
beneficial, merely by 1ts proceeding from a prinaiple of rehgion, of honour
(that 15, of love of reputation) or even of benevolence When Ravaillac
assassinated Henry IV 1t was from a prinaple of religion  But thus did not
so much as abate from the muschief of the act It even rendered the act sull
more mischievous, for a reason that we shall see presently, than 1f it had
origmated from a prinaple of revenge When the conspirators against the
late king of Portugal attempted to assassinate him, 1t 1s sad to have been from
a prinaple of honour  But this, whether it abated or no, wall certamly not be



278 PRINCIPLES OF MORALS AND LEGISLATION

Nor the benefi- 27 An act, whuch, though permcious m its primary con~

aalness sequences, 15 rendered m other respects beneficial upon the
whole, by virtue of 1ts secondary consequences, 1s not changed
back agamn and rendered permcious upon the whole by the
badness of the motive- although the motive be of the worst
kind 2

But 1t may 28 But when not only the primary consequences of an

dggravale the ¢t are pernicious, but, m other respects, the secondary like-

h »
ﬁ';fi,:ﬂ:;‘::;"f,se wise, the secondary muschief may be aggravated by the nature

mischievous  of the motive: so much of that mischief, to wit, as respects
the future behaviour of the same person

Butnotthemost 29 It 15 not from the worst kind of motive, however,

tn the case of the 5 the secondary muschief of an act receives 1ts greatest

worst molwes
aggravatlon
It does the more, 30 The aggravation which the secondary muschtef of an

:{‘;ﬂ':g’l': = act, m as far as 1t respects the future behaviour of the same
tendency of the person, recetves from the nature of a motive 1n an indivadual

:;wm’e f;: pro- case, 1s as the tendency of the motive to produce, on the part
uce Such acts  of the same person, acts of the like bad tendency with that of

. the act 1n question.
—which 15 as 31 The tendency of a motive to produce acts of the like

::fn's‘:';"cg;h ad Lind, on the part of any given person, 1s as the strength and
thought to have outweighed, the mischief of the act Had a son of Ravaillac’s,
as n the case before supposed,” merely on the score of filial affection, and not
1n consequence of any participation 1n hus crime, put lum to death n order to
rescue lum from the severer hands of justice, the mouve, although 1t should
not be thought to afford any proof of a mischievous dispostion, and should,
even 1n case of pumshment, have made such rescuer an object of pity, would
hardly have made the act of rescue a beneficial one

1 The prosecuton of offences, for mstance, proceeds most commonlyfrom
one or other, or both together, of two motives, the one of which 1s of the self-
regarding, the other of the dissoctal kind viz pecumary interest, and 1ll-
will from pecumary interest, for mstance, whenever the obtaiming pecuntary
amends for damage suffered 1s one end of the prosecution It 15 common
enough indeed to hear men speak of prosecutions undertaken from public
spint, which 1s a branch, as we have seen,® of the prinaiple of benevolence
Far be 1t from me to deny but that such a prinaple may very frequently be
an ingredient 1n the sum of motives, by which men are engaged 1n a proceed-
mg of this nature But whenever such a proceeding 15 engaged gom the
sole 1nfluence of public spirit, uncombined with the least tincture of self-interest,
of dl~wall, 1t must be acknowledged to be a proceeding of the heroic kind.
Now acts of heroism are, 1n the very essence of them, but rare for if they were
common, they would not be acts of heroism But prosecutions for cimes are
very frequent, and yet, unless 1 very particular circumstances indeed, they
dre never otherwise than beneficial

2 Chap xi. [Dispostion] 15 b See Chap x [Motives] 25
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constancy of 1ts mfluence on that person, as apphed to the
production of such effects.

32. The tendency of a species of motive to give birth to General efficacy
acts of any kind, among persons m general, 1s as the strength, ;’nfot‘,'w’?‘h‘;:‘, o
constancy, and extensweness! of its influence, as applied to the measured
production of such effects

33. Now the motives, whereof the influence 1s at once most 4 mischevous
powerful, most constant, and most extensive, are the mouves 7, 7.
of physical desire, the love of wealth, the love of ease, the fom a selfc
love of Life, and the fear of pain all of them self-regarding regarding than
motives The motive of displeasure, whatever it may be m,‘,‘,’i’fﬂmﬁom .
pomt of strength and extensiveness, 1s not near so constant
m 1ts mfluence (the case of mere antltgathy excepted) as any
of the other three A pernicious act, therefore, when comm-
ttted through vengeance, or otherwise through displeasure,
1s not near so mischievous as the same pernicious act, when
commutted by force of any one of those other motives 2

34 As to the motive of religion, whatever 1t may some-—so even when
times prove to be m pomt of strength and constancy, 1t 1s not }j, % f;}'",:ﬁf
mn pomnt of extent so universal, especially mn 1ts application to gion
acts of a muschievous nature, as any of the three preceding -
motives. It may, however, be as umaversal 1n a particular state,
or in a particular district of a particular state It 1s Lable
indeed to be very irregular m 1ts operations It 1s apt, however,

to be mfrequently as powerful as the motve of vengeance,

motive

3 Chap 1v [Value]

"3 gt 15 for this reason that a threat, or other personal outrage, when comm-
Jtted on a stranger, 1 pursuance of a scheme of robbery, 1s productive of
mof muschief 1n society, and accordingly 15, perhaps, every where more
sevdeely punished, than an outrage of the same kind offered to an acquaintance,
1n prosecution of a scheme of vengeance No man 15 always 1n a rage  But,
at all umes, every man, more or less, loves money  Accordingly, although a
man by his quarrelsomeness should for once have been engaged in a2 bad
action, he may nevertheless remain 2 long whale, or even hus whole hfe-time,
without engaging i another bad action of the same kind for he may very
well remawn his whole hfe-ume without engaging 1n so wiolent a quarrel
nor at any rite will he quarrel with more than one, or a few people at a ime
But 1f 2 man, by hus love of money, has once been engaged 1n a bad action,
such as a scheme of robbery, he may at any ume, by the influence of the same
motive, be engaged 1n acts of the same degree of enormity For take men
throughout, ng 2 man loves money to a certain degree to~day, 1t 1s probable
that he will love 1t, at least in equal degree, to-morrow  And if 2 man 1
disposed to acquure 1t 1n that way, he will find inducement to rob, whereso-

ver and whensocver there ate people to be robbed
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or mndeed any other motive whatsoever. It will sometimes
even be more powerful than any other mouve. It 1s, at any
rate, much more constant! A pernicious act, therefore, when
committed through the motve of religion, 1s more mus-
chievous than when commutted though the motive of dl-will.
How the secon- 35 Lastly, The secondary muschuef, to wat, so much of it
:"31{4 e:c“:;”‘;{ ¥ as hath re?cct to the future behaviour of the same person,
disposnon ~ aggravated or lessened by the apparent depravity or benefl
cence of his disposition. and that 1n the proportion of such
apparent depravity or beneficence
Connexion of 36, The consequences we have hitherto been speaking of,
:Z'csce:’d“': the are the natural consequences, of which the act, and the other
chapter ¢ arncles we have been considermg, are the causes® conse-
quences that result from the behaviour of the individual, who
1s the offending agent, without the mterference of political
authority We now come to speak of punishment which, n
the sense in which 1t 1s here considered, 1s an a;?ﬁtial con~
sequence, annexed by political authority to an offensive act,
1 one nstance, mn the view of putting a stop to the produc-
tion of events similar to the obnoxious part of its natural
. consequences, 1n other mstances.

! If'a man happen to take 1t into tus head to assassinate with s own hands,
or with the sword of justice, those whom he calls heretics, that 1s, people
who thunk, or perhaps only speak, differently upon a subject which neither
party understands, he will be as much inchined to do thus at one time as at
another Fanaticism never sleeps 1t 1s never glutted 1t 15 never stopped by
phalanthropy, for 1t makes a ment of tramphng on philanthropy 1t 1s never
stopped by conscience, for 1t has pressed conscience mto its service  Avarice,
lust, and vengeance, have piety, benevolence, honour, fanaticism has nothing
to oppose 1t



CHAPTER XII

CASES UNMEET FOR PUNISHMENT
§ 1. General view of cases unmeet for punishment

1. Tue general object which all laws have, or ought to The end of law
have, i common, 1s to augment the total happiness of the s sugment
community, and therefore, 1n the first place, to exclude, as P
far as may be, every thing that tends to subtract from that
happness: in other words, to exclude mischief.

2. But all pumshment 1s muschief. all punishment in ttself But punishment
1s evil Upon the principle of utility, 1f 1t ought at all to be* ™ "
admitted, 1t ought only to be admutted 1n as far as 1t promuses
to exclude some greater evil.?

1 What follows, relative to the subject of purushment, ought regularly to be What concerns
preceded by a disiinct chapter on the ends of pumishment  But having litde the end, and  —
to say on that particular branch of the subject, which has not been said before, several other
1t seemed better, 1n a work, which wall at any rate be but too volummous, topics relative to
to omut this title, reserving it for another, hereafter to be published, inttuled pumshment, dis~
The Theory of Pumshment 2 To the same work I must refer the analysis of the missed to an-
several possible modes of punishment, a partcular and minute examination other work
of the nature of each, and of 1ts advantages and disadvantages, and vanous
other disquisitions, which did not seem absolutely necessary to be nserted
here A very few words, however, concerning the ends of pumshment,
can scarcely be dispensed wnth

The unmediate principal end of pumshment 15 to control achon This Conaise view of
action 1s either that of the offendcr, or of others that of the offender 1t controls the ends of pun-
by 1ts influence, exther on his wall, 10 which case 1t 15 said to operate in the 1shment
way of reformation, or on hus physical power, 1n whach case 1t 1s said to operate
by disablement that of others 1t can influence no otherwise than by its influence
over therr walls, 1in which case 1t 1s said to operate 1 the way of example
A kind of collateral end, which 1t has a natural tendency to answer, 1s that of
affording a pleasure or sansfaction to the party injured, where there is one,
and, n general, to parties whose ill-will, whether on a self-regarding account,
or on the account of sympathy or antpathy, has been exated by the offence
This purpose, as far as 1t can be answered grans, 15 a benefiaal one  But no
pumsl‘;mmt ought to be allotted merely to this purpose, because (setting aside

2 Ths 1s the work which, from the Author’s papers, has since been pubhshed
by Mr Dumont 1n French, in company with The Theory of Reward added to1t,
for th@purpose of mutual illustraton It 13 in contemplation to pubjish them
both 1 English, from the Author’s manuscripts, with the benefit of any
amendments that have been made by Mr Dumont [Note to Edition of 1823 ]

"1
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Therefore ought 3, It 15 plam, therefore, that i the following cases punish-

not to be ad-
mitted

1 Where
groundless

2 Inefficactous

3 Unprofitable

4 Or needless

ment ought not to be inflicted

1. Where 1t 1s groundless where there is no mischief for 1t
to prevent. the act not bemg mischievous upon the whole.

2 Where 1t must be mefficacious- where 1t cannot act so as
to prevent the muschief.

3. Where 1t 15 unprofitable, or too expensive: where the
muschief 1t would produce would be greater than what it
prevented

4. Where 1t 15 needless where the muschief may be pre-
vented, or cease of itself, without t. that 15, at a cheaper rate

§2 Cases in which punsshment 1s groundless

These are,

1 Where there 4. 1 Where there has never been any mischief where no

has never been
any mschief as

muschief has been ptoduced to any body by the act in question

i the case of Of this number are those 1 which the act was such as might,

consent

2 Where the
mischief was
outweighed as
mn precawiion

agansf calamity,
and the exercise

of powers

on some occasions, be muschievous or disagreeable, but the
person whose mnterest 1t concerns gave his consent to the
performance of 1t1 This consent, provided it be free, and
farrly obtained,! 1s the best proof that can be produced, that,
to the person who gtves it, no mschuef, at least no immediate
muschief, upon the whole, 15 done For no man can be so
good a judge as the man lumself, what 1t 15 gives him pleasure
or displeasure

5 2 Where the mischief was outweighed although a mis-
chief was produced by that act, yet the same act was necessary
to the production ofy a benefit which was of greater value?
than the muschief This may be the case with any thing that
1s done 1n the way of precaution agamst mstant calamuty, as

us effects i the way of control) no such pleasure ts ever produced by punish-
ment as can be equivalent to the pun  The punishment, however, which 1s
allotted to the other purpose, ought, as far as 1t can be done without expense,
to be accommodated to this  Satisfaction thus admumstered to a party injured,
1n the shape of a dissocial pleasure,® may be styled a vindictive sansfaction or
compensation as a compensation, admirustered 1n the shape of a self-regarding

rofit, or stock of pleasure, may be styled a lucraive one See B 1 ut w1

Compensation] Example 15 the most important end of all, m proportion
as the number of the persons under temptation to offend 1s to one

! See B I at [Jusuficatons] % See supra, Chap v [Value]

® See Chap. x [Motives]
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also with any thing that 1s done 1n the exercise of the several
sorts of powers necessary to be estabhshed 1n every com-
munity, to wit, domestic, judicial, mihtary, and supreme?
6. 3. Where there 1s a certamnty of an adequate compensa~3 —or will, for
tion. and that 1n all cases where the offence can be commutted ¢ iy be
cured by come
Thus supposes two things* 1 That the offence 15 such as admits pensaron
of an adequate compensation 2. That such a compensation
1s sure to%e forthcoming. Of these suppositions, the latter
will be found to be a merely 1deal one- a supposition that
cannot, mn the umversality here given to 1t, be venfied by
fact It cannot, therefore, i practice, be numbered amongst
the grounds of absolute impumty. It may, however, be
admutted as a ground for an abatement of that punishment,
which other considerations, standing by thcmsc[l)vcs, would
seem to dictate 2

§ 3 Cases in which punishment must be inefficacions
These are,

7 1 Where the penal provision 1s njot established untl after 1 Where the
the act 15 done  Such are the cases, 1. Of an ex-post facto law,f;"n‘:i i
where the legislator himself appomnts not a2 pumshment till 4 sm,

after the act 1s done 2 Of a sentence beyond the law; where 1 4n ex-post-

the judge, of lis own authorty, appomts a pumshment Ctznl:'f;m_
which the legislator had not appomted legal sentence

8 2 Where the penal provision, though established, 1s not2 Or 1s nor

made known as
conveyed to the notice of the person on whom 1t seems intended g law mot

that 1t should operate Such 1s the case where the law has gficenrly
omutted to employ any of the expedients which are necessary, promulgated
to make sure that every person whatsoever, who 15 within

the reach of the law, be apprized of all the cases whatsoever,

m which (being 1n the station of life he 15 m) he can be
subjected to the penalties of the law.?

! See Book I ut [Justificanons)

® Thus, for example, seems to have been one ground, at least, of the favour Hence the
shown by perhaps all systems of laws, to such offenders as stand upon a fooung favour shown
of responsibility shown, not directly indeed to the persons themselves, to the offences of
but to such offences as none but responsible persons are likely to have the responsible
opportumty of engaging 1 In particular, this seems to be the reason why offenders such
embezzlement, i certain cases, has not commonly been punished upon the as simple mer-
fooung of theft nor mercantle frauds upon that of common shatpimg 2 cantile frawds

? Sce B II Appendix, tit w [Promulgation)

& See ut [Simple merc Defraudment]
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3 Where the 9. 3 Where the penal provision, though 1t were conveyed
Z‘tf"‘e‘;”_'f‘r‘fmb‘ to a man’s notice, could produce no effect on him, with respect to
any act’ as i, the preventing im from engaging in any act of the sort i
[a] Infeney  question. Such s the case, 1. In extreme mfancy, where a man
has not yet attained that state or disposition of mind m which
the prospect of evils so distant as those which are held forth by
(6} Insamsty  the law, ias the effect of influencing his conduct 2 In insanity,
where the person, if he has attamed to that disposition, has
sice been gcpnved of 1t through the mfluence of some per-
[c] Intoxicanon manent though unseen cause 3 In intoxication; where he has
been deprived of 1t by the transient mnfluence of a visible
cause such as the use of wine, or optum, or other drugs, that
act i this manner on the nervous system which condition
1s indeed neither more nor less than a temporary msamty
produced by an assignable cause !
4 Or not from 10 4 Where the penal prowision (although, being con-
:ﬁ: ::d';::;‘:i" veyed to the party’s notice, it maght very well prevent his
as n, "engagig 1 acts of the sort m question, provided he knew
that 1t related to those acts) could not have this effect, with
regard to the individual act he 1s about to engage in to wit,
because he knows not that it 15 of the number of those to
which the penal provision relates ‘This may happen, 1 In the
[a] Uninten-  case of umntentionality, where he mtends not to engage, and
fonalsty thereby knows not that he 1s about to engage, i the act n
which eventually he 15 about to engage® 2 In the case of

In wnfancy and ' Notwithstanding what s here said, the cases of infancy and intoxacation
wntoxscatton the (as we shall see hereafter) cannot be looked upon i practice as affording
case can hardly sufficient grounds for absolute impumity But this exception mn point of
be proved to  practice 1s no objection to the propriety of the rule 1n point of theory The
come under the ground of the exception 1s neither more nor less than the difficulty there 1s of
rule ascertaiming the matter of fact viz whether at the requisite pont of fime the
party was actually 1n the state 1n question, that 1s, whether a given case comes
really under the rule Suppose the matter of fact capable of bemng perfectly
ascertaned, without danger or nmustake, the impropriety of pumshment would
be as indubitable in these cases as 1n any other *
The reason for The reason that1s commonly assigned for the establishing an exemption from
not purnshung  purushment in favour of nfants, msane persons, and persons under mtoxication,
in these three 13 etther false i fact, or confusedly expressed ¢ phrase 1s, that the will
cases is com-  of these persons concurs not with the act, that they have no vicious will, or,
monly put upon that they have not the free use of their will But suppose all this to be true?
a wrong footing What 15 1t to the purpose? Nothing except in as far as it imples the reason
given 1n the text
% Sec Chap viu. [Intenttonality]

2 See BT ot 1v [Exemptions], and ue vi [Extenuations]
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unconsciousness, where, although he may know that he 1s[b] Uncon-
about to engage 1 the act 1tse%f, yet, from not knowing a] sclousness
the matenal circumstances attending 1t, he knows not of the
tendency 1t has to produce that mischief, 1n contemplation of
which 1t has been made penal in most nstances. 3 In the case
of missupposal, where, although he may know of the tendency [] Missupposat
the act has to produce that degree of mischief, he supposes 1t,
though mustakenly, to be attended with some circumstance,
or set of circumstances, which, 1f 1t had been attended wath, it
would either not have been productive of that mischief, or
have been productive of such a greater degree of good,
as h:ls determuned the legislator 1n such a case not to make 1t

enal t
d 11. 5. Where, though the penal clause might exercise a full 5 Or 15 acted on
and prevailing influence, were 1t to act alone, yet by the pre-by an epposie
domnant mfluence of some opposite cause upon the will, 1t o 7p Jorce
must necessanly be meffectual, because the evil which he sets
himself about to undergo, mn the case of s not engaging
the act, 1s so great, that the evil denounced by the penal
clause, mn case of his engaging 1n 1t, cannot appear greater
This may happen, 1 In the case of physical danger, where the [a} Physical ~
evil 15 such as appears likely to be brought about by the un- %"
assisted powers of nature 2 In the case of a threatened mischief, (6] Threatened
where 1t 15 such as appears likely to be brought about through mischief
the mtentional and conscious agency of man

12 6. Where (though the penal clause may exert a full and6 — or the

prevailing nfluence over the will of the party) yet hus physical bodrly ogans
Jacultses (owing to the predomunant mfluence of some physical fﬁ";::,{,:,::,"_
cause) are not mn a condition to follow the determination of non as under
the will mnsomuch that the act 1s absolutely mvoluntary Suchp, .~

1s the case of physical compulsion or restramt, by whatever pulsion or

trant
! See Chap 1x [Consciousness) resvam

? The nfluences of the moral and religious sanctions, or, n other words, of Why the m-
the motives of love of reputation and religion, are other causes, the force of which fluence of the
may, upon particular occasions, come to be greater than that of any pumsh- moral and reh-
ment which the legislator 15 able, or at least which he wall think proper, to gious sanctions
:gpl¥ These, therefore, 1t will be proper for hum to have his eye upon. But s not men-

e force of these influences 15 vanable and different in different tumes and tioned 1  the
places the force of the foregong influences 1s constant and the same, at all same view
tumes and every where These, thercfore, it can never be proper to look upon
as safe grounds for establishing absolute impunity owng (as m the above-
nientioned cases of mfancy and wtoxication) to the umpracticabiity of
ascertanune the marter of fact
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means brought about, where the man’s hand, for mstance,
1s pushed against some object which hus will disposes him not
to touch, or tied down from touching some object which Ius
will disposes hum to touch

§ 4. Cases where punishment 1s unprofitable

These are,

\ Where,mthe 13. 1. Where, on the one hand, the nature of the offence,
sort of cae 1 o the other hand, that of the purushment, are, m the ordinary
question, the ,
pumishmens State of things, such, that when compared together, the evil of
would produce  the latter will turn out to be greater than that of the former.
il q;:"ic:h"" 14 Now the eval of the punishment divides itself into four
would branches, by which so many different sets of persons are
Evil producshle affected. 1. The evil of coercion or restramt or the pan which 1t
by @ punish- gives a2 man not to be able to do the act, whatever 1t be, which
ment—its four
branches—viz DY the apprehension of the punishment he 1s deterred from
[a] Restramt  doing  Thus 15 felt by those by whom the law s observed
(8] Apprehen- 2. The evil of apprehension or the pain which a man, who has
ston exposed hlmsel{ to purushment, feels at the thoughts of
- undergomg 1t Thus 1s felt by those by whom the law has been
broken, and who feel themselves m danger of 1ts being executed
[c] Sufferance  upon them 3 The evil of sufferance! or the pain which a
man feels, in virtue of the punishment tself, from the time
when he begns to undergo 1t Thus 1s felt by those by whom
the law 15 broken, and upon whom 1t comes actually to be
(4] Derwawe executed 4 The pamn ofP sympathy, and the other derivative
evils evils resulting to the persons who are m connection with the
several classes of orignal sufferers just mentioned 2 Now of
these four lots of evf, the first will be greater or less, accord-
g to the nature of the act from which the party 1s restramed
the second and third according to the nature of the punushment
which stands annexed to that offence
(The evil of the 15 On the other hand, as to the evil of the offence, this
%ﬁf"gf_ will also, of course, be greater or less, according to the nature
cordmg to the Of each offence The proportion between the one evil and the
nature of the  other will therefore be different n the case of each particular

Hee, catnot
;,’{fje;;,‘,‘,‘,,;'; offence The cases, therefore, where punishment 15 unprofit-

here ) ¢ 1 See Chap v [Pleastres and Pamns]
? See Chap xu [Consequences] 4
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able on this ground, can by no other means be discovered,
than by an exammation of each particular offence, which s
what will be the busmess of the body of the work.

16 2. Where, although m the ordinary state of things, the2—0Or m the
evil resulung from the pumishment 15 not greater than the :’;d“"‘::::}l o
benefit whach 15 likely to result from the force with which 1t reason of
operates, during the same space of time, towards the exclud-
ing the evil of the offences, yet 1t may have been rendered
so by the influence of some occasional circumstances. In the
number of these circumstances may be, 1 The mulutude of[a] The muln-
delinquents at a particular juncture, bemng such as would 8de of delin-
ncrease, beyond the ordinary measure, the quantum of the qents
second and third lots, and thereby also of a part of the fourth
lot, 1n the evil of the pumshment 2 The extraordinary value (5] The value
of the services of some one delinquent, n the case where? ¢ 7"""{
the effect of the pumshment woulg be to deprive the com- T <
mumty of the benefit of those services 3 The displeasure [] The dis-
of the people, that 15, of an mdefinite number of the members P’“‘l“" of the
of the same commumty, m cases where (owing to the m-*%*
fluences of some occasional incident) they happen to concerve,
that the offence or the offender ought not to be punished at
all, or at least ought not to be pumshed 1n the way mn question
4 The displeasure of foreign powers, that 1s, of the governing (4] The ds-
body, or a considerablc number of the members of some pleasre "f,
foreign community or commumties, with which the corn-fmﬂ‘g'I potvers
mumity 1n question 1s connected

§ 5. Cases where punishment is needless.

These are,

17. 1 Where the purpose of putting an end to the practice 1 Where the
may be attained as clgcctually at a cheaper rate by mstruction, mschuef 1s to be
for nstance, as well as by terror- by mformuing the undcr-f,ﬁ:;g'z,,:‘“a
standing, as well as by exercising an immediate influence on o
the will Thus seems to be the case with respect to all those By mstruction.
offences which consist m the disserminating pernicious prin-

c1i1cs m matters of duty, of whatever kind the duty be,

whether political, or moral, or religious. And this, whether

such principles be dissemunated under, or even without, a

sincere persuasion of their being beneficial 1say, even without
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for though 1n such a case 1t 1s not mnstruction that can prevent
the wnter from endeavouring to mnculcate his princi %cs, yet
it may the readers from adopting them* without which, his
endeavouring to mculcate them will do no harm. In such a
case, the sovereign will commonly have little need to take an
active part if 1t be the interest of one individual to inculcate

rinciples that are permicious, 1t will as surely be the mterest of
other individuals to expose them But if the sovereign must
needs take a part 1n the controversy, thg pen 1s the proper
weapon to combat error with, not the sword.



CHAPTER XIV

OF THE PROPORTION BETWEEN PUNISHMENTS
AND OFFENCES

1. WE have seen that the general object of all laws 1s to Recapitulation
prevent mischuef, that is to say, when 1t 15 worth while, but
that, where there are no other means of doing this than
punishment, there are four cases 1 whach 1t 15 not worth
while

2 When 1t is worth while, there are four subordinate Four obsects of
designs or objects, which, i the course of hus endeavours to pumshment
compass, as far as may be, that one general object, a legisla-
tor, whose views are governed by the principle of utility, .
comes naturally to propose to himself v ¥

3 1. His first, most extensive, and most eligible object, 1s tst Objett—to
to prevent, 1n as far as 1t 1s possible, and worth while, allgl'fe‘r';':;‘ -
sorts of offences whatsoever ! mn other words, so to manage,
that no offence whatsoever may be commutted.

4 2 Butif 2 man must needs commut an offence of some 2nd Object—to
kind or other, the next object 1s to induce lum to commut an prevent the
offence less mischievous, rather than one more mischievous, *”™
of two offences that will ether of them swt lus purpose.

5. 3 When a man has resolved upon a particular offence, 3rd Obrect—ew0
the next object 15 to dispose him to do no more muschief than keep down the
15 necessary to his purpose mn other words, to do as lttde ™
muschief as 1s consistent with the benefit he has 1n view

6. 4 The last object 15, whatever the muschief be, which 1t ath Object—to
1s proFosed to prevent, to prevent it at as cheap a rate as x’p:':“"" least
possible

7. Subservient to these four objects, or purposes, must be Rules of pro-
the rules or canons by which the proportion of punishmentss 77

between puntsh-
to offences 1s to be governed ments and

offences
By offences I mean, at present, acts which appear to lum to have a tendency
to produce muschicf .
* The same rules (it 1s to be observed) may be applied, wath littde vaniation, The same rule
to rewards as well as punshment 1n short, to motives n general, which, applicable to

T "9
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Rule 1 8. Rule 1. The first object, 1t has been seen, 1s to prevent,
?:":":}hth':” m as far as 1t 15 worth whale, all sorts of offences, therefore,
f,}ifue The value of the punishment must not be less in any case than

what is sufficient to outweigh that of the profit* of the o}ence.’

If 1t be, the offence (unless some other considerations,
mdependent of the punushment, should mtervene and operate
efficactously 1n the character of tutelary mouves?) will be
sure to be committed notwithstanding®. the whole lot of

niotives. 1 according as they are of the pleasurable or panful kind, are of the nature of
general. reward or pumshment and, according as the act they are apphed to produce
1s of the posinve or negative kind, are styled impelling or restraming. See
Chap x [Motves] 47
Profit may be of * By the profit of an offence, 15 to be understood, not merely the pecumary
any other kind, profit, but the pleasure or advantage, of whatever kind 1t be, which a man
as well as reaps, Or expects to reap, from the gratfication of the desire which prompted
pecumary hum to engage 1n the offence 2
Impropriety of It 1s the profit (that 15, the expectation of the profit) of the offence that
the notion that constututes the impelling motive, or, where there arc several, the sum of the
the pusushment 1mpeling motves, by ,which a man 15 prompted to engage mn the offence
ought not to 1n- It 1s the punishment, that 1s, the expectation of the pumshment, that consu-
crease with the gutes the restraming motive, which, erther by utself, or conjunction with
temptation others, 15 to act upon hm 1 a ¢ontrary direction, so as to mduce hum to abstain
- from engaging 1n the offence Accidental circumstances apart, the strength of
the temptation 15 as the force of the seduang, that s, of the impelling monve
or motives To say then, as authors of great ment and great name have said,
that the pumshment ought not to increase with the strength of the temptation,
1s as much as to say 1n mechanics, that the moving force or momentum of the
power need not mncrease I proportion to the momentum of the burthen
 Beccara, det diletts, § 6,1d trad par Morellet, § 23
3 See Chap x1 [Dispositions] 29
4 It 13 a well-known adage, though 1t 15 to be hoped not a true one, that
every man has his price It 1s commonly meant of a man’s virtue  Thus saying,
though 1n a very different sense, was strictly venified by some of the Anglo-
Saxon laws by which a fixed price was set, not upon a man’s virtue indeed,
but upon his hfe that of the sovercign himself among the rest For 200
shullings you might have killed a peasant for six times as much, 2 nobleman
for six-and-thirty tumes as much you might have kulled the king ® A king
those days was worth exactly 7,200 slullings If then the heir to the throne, for
example, grew weary of waing for 1t, he had a securc and legal way of
gratifymng hus impattence  he had but to kil the king with one hand, and pay
humself with the other, and all was nght An earl Godwin, or a duke Streon,
could have bought the Lives of a whole dynasty. It s plain, that if ever 2 king
1n those days died 1n hus bed, he must have had something else, besides thus law,
to thank for it This bemng the production of a remote and barbarous age,
the absurdity of 1t 1s presently recogmized but, upon exammation, 1t would be
found, that the freshest laws of the most civalized nanons are conunually

2 See Chap x [Motives) § 1
b Wilkins Leg Anglo-Sax p 71,72 See Hume, Vol I, App 1 p. 219.
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punsshment will be thrown away- it will be altogether in-
efficacious.t
9. The above rule has been often objected to, on account The propriety of
of 1ts seeming harshness: but this can only have happened i‘:!*’”gth";} he
for want of 1its beng properly understood. The strength of tempsanos for a
the temptation, cefens parubis, 1s as the profit of the offence. ground of abate-
the quantum of the pumshment must rise with the profic et no obet-
of the offence ceterss parsbus, 1t must therefore nse with the
strength of the temptation Ths there 1s no dlsputm% True
it 15, that the stronger the temptation, the less conclusive 1s
the indication which the act of delinquency affords of the
depravity of the offender’s disposition? So far then as the
absence of any aggravation, ansing from extraordmary
depravity of disposition, may operate, or at the utmost, so
far as the presence of a ground o? extenuation, resulung from
the mnocence or beneficence of the offender’s disposition,
can operate, the strength of the temptation may operate m
abatement of the demand for pumshment But 1t can never
operate so far as to mndicate the propnetg of making the
unishment neffectual, which 1t 1s sure to be when brought
Eclow the level of the apparent profit of the offence
The partial benevolence which should prevail for the
reduction of 1t below this level, would counteract as well
those purposes which such 2 motive would actually have n
view, as those more extensive purposes which benevolence
ought to have n view 1t would be cruelty not only to the
public, but to the very persons in whose behalf it pleads mn
its effects, I mean, however opposite 1n 1ts intention  Cruelty
to the public, that 15 cruelty to the mnocent, by sufferng
them, i%r want of an adequate protection, to lie exposed
to the mischief of the offence* cruelty even to the offender

himself, by pumishing him to no purpose, and without the

falling into the same error # Thus, m short, 1s the case wheresoever the pumsh-
ment 1s fixed while the profit of delinquency 15 indefimte or, to speak more
preaisely, where the punishment 15 imated to such a mark, that the profit of
delinquency may reach beyond 1t

1 Sec Chap zmu [Cases unmeet], § 1

* See Chap x1 [Dispositions], 42

R Sec 1n ﬁamaﬂu the English Statute laws throughout, Bonapari’s Penal
Code, and the recently enacted or not enacted Spanish Penal Code —Note by
the Author, July 1822
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chance of compassing that beneficial end, by whch alone
the mtroduction of the evil of punishment 1s to be jusufied.
Rule 2 10. Rule 2. But whether a given offence shall be prevented

Venture more
sgamst @ grea 1T 3 GIVED degree by a given quantity of punishment, 1s never

offence than ¢ any thing better than a chance, for the purchasing of which,
smallone  whatever punishment 1s employed, 1s so much expended m
advance. However, for the sake of giving 1t the better

chance of outweighing the profit of the offence,
The greater the mischief of the offence, the greater is the expense,
which it may be worth while to be at, n the way of punishment 1
Rule 3 11. Rule 3 The next object 1s, to mduce a man to choose

Cause the least 510, 05 the least muschuevous of two offences, therefore
of two offences

o be prefered  Where two offences come in competition, the punishment for the
greater offence must be sufficient to induce a man to prefer the less 2
Rule 4 12 Rule 4 When a man has resolved upon a particular

Pumsh for each (g e the next object 15, to mnduce him to do no more
particle of the

mischief muschuef than what 1s necessary for hus purpose. therefore
The pumishment should be adpusted m such manner to each
particular offence, that for every part of the mischief there may be a
. motwe to restram the offender from gwing birth to 1t
Rule 5 13 Rule 5. The last object 15, whatever mschuef 15 guarded

5;;':’::1 nchone 2gamnst, to guard agamnst 1t at as cheap a rate as possible

special reason therefore

Example—In- 1 For example, 1f 1t can ever be worth while to be at the expense of so
cendiarism and horrible a punishment as that of burning alive, 1t will be more 5o 1n the view
comng of preventing such a crime as that of murder or incendtarism, than in the view
of preventing the uttering of a piece of bad money See B I . [Defraud-
ment touching the Con] and [Incendiansm]
2 Bspr desLoix, L w1 ¢ 16
Example —In 3 If any onc have any doubt of this, let hum concerve the offence to be
blows gwen and divided 1nto as many separate offences as there are distinguishable parcels of
money stolen  muscluef that result from 1t Let 1t constst, for example, 1n a man’s giving you
ten blows, or stealing from you ten shulings  If then, for giving you ten blows,
he 1s pumshed no more than for giving you five, the giving you five of these
ten blows is an offence for which there 15 no punishment at all which beng
understood, as often as a man gives you five blows, he will be sure to give
you five more, since he may have the pleasure of giving you these five for
nothing In hike manner, if for stealing from you ten shtlings, he 1s punshed
no more than for stealing five, the stealing of the remaiming five of those ten
shillings 15 an offence for which there 18 no punishment at all Ths rule 1s
violated 1n almost every page of every body of laws I have ever scen
The profit, 1t 15 to be observed, though frequently, 15 not constantly, pro-
portioned to the muschief for example, where a thief, along wath the things he
covets, steals others which are of no use to lum  This may happen through
wantonness, indolence, preaipitagon, &c¢ &c
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The pumishment ought in no case to be more than what is
necessary to bring it into conformity with the rules here given

14. Rule 6. It 1s further to be observed, that owing to the Rule6.
different manners and degrees in which persons under different ﬁ:‘n‘::f ni‘;"'"
arcumstances are affected by the same exciung cause, ainfluencng
punishment which 1s the same m name will not always either sensibility
really produce, or even so much as appear to others to pro-
duce, m two different persons the same degree of pamn
therefore

That the quantity actually mflicted on each individual offender
may correspond to the quantity intended for similar offenders in
general, the several cirenmstances influencing sensibibity ought
always to be taken into account *

15 Of the above rules of proportion, the four first, we may Comparatve
percerve, serve to mark out the limits on the side of diminu- :{’,:l‘,’e ";fd:’;‘
tion, the limits below which a punishment ought not to be
diminished the fifth, the limits on the side of increase, the
lirmts above which it ought not to be ucreased. The five first
are calculated to serve as guides to the legislator the sixth
15 calculated, m some measure, indeed, for the same purpose,
but prinaipally for gmding the judge mn lus endeavours to
conform, on both sides, to the mtentions of the legislator.

16 Let us look back a little The first rule, 1n order to g}““;m"";]‘f:"‘;f’:
render 1t more convenuently applicable to practice, may need punishment,
perhaps to be a little more particularly unfolded It 15 to be must be taken
observed, then, that for the sake of accuracy, 1t was necessary, ':: ::ﬁ';'}‘y
mnstead of the word quantity to make use of the less perspicuous certainty and
term value For the word guantity will not properly mclude proximity
the circumstances either ofg certainty or proximity circum-
stances which, in estimating the value of a lot of pam or
pleasure, must always be taken into the account2 Now, on
the one hand, a lot of pumishment 1s a lot of pam; on the
other hand, the profit of an offence 15 a lot of pleasure, or
what 15 equivalent to 1t. But the profit of the offence 15 com~
monly more certain than the punishment, or, what comes to
the same thing, appears so at least to the offender It 1s at any
rate commorEy more immediate It follows, therefore, that,
n_order to mamtam its superiority over the profit of the
offence, the pumshment must have 1ts value macE: up in some

! See Chap w1 [Sensibility] * Sec Chap 1v [Valuel
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other way, 1n proportion to that whereby 1t falls short mn the
two pomts of certainty and proximity Now there 15 no other
way m which 1t can recerve any addition to 1ts value, but by
recetving an addition i pomt of magnitude. Wherever then
the value of the punishment falls short, either mn pomnt of
certainty, or of proximity, of that of the profit of the offence, 1t
must receive a proportionable addition 1n pomt of magnitude

17 Yet farther To make sure of giving the value of the
pumshment the superiority over that of the offence, 1t may be
necessary, mn some cases, to take into the account the profit
not only of the mdwidual offence to which the pumshment 1s
to be annexed, but also of such other offences of the same sort

offences of the a5 the offender 1s likely to have already commutted without

same habit

Rule7
Want of cer-
tanty must be
made up 1n
magnitude

Rule 8

So also want of

proximity
Rule 9

detection. This random mode of calculation, severe as 1t 1s,
1t will be 1mpossible to avoid having recourse to, m certain
cases m such, to wit, in which the profit 15 pecuniary, the
chance of detection very small, and the obnoxious act of such
a nature as mndicates a habit for example, m the case of
frauds against the comn If 1t be not recurred to, the practice of
commuttng the offence wall be sure to be, upon tfnc balance
of the account, a gamful practice That bemng the case, the
legislator will be absolutely sure of not being able to suppress
it, and the whole pumshment that 1s bestowed upon 1t will be
thrown away In a word (to keep to the same expressions
we set out with) that whole quantity of punishment will be
mmefficacious.

18 Rule 7 These things bemng considered, the three
following rules may be laid down by way of supplement and
explanation to Rule 1

To enable the value of the pumishment to outweigh that of the
profit of the offence, 1t must be ncreased, i point of magmstude, in
proportion as it falls short tn pownt of certanty,

19 Rule 8. Punishment must be further increased in pownt of
magmtude, 1 proportion as st falls short 1n point of proximaty.

20 Rule g Where the act 1s concluswely indicative of a habt,

For acts wdica- sych an increase must be gien to the punishment as may enable it

twe of a habst
punish as for the

habut

to outweigh the profit not only of the indwidual offence, but of such

.

11t 15 for this reasom, for example, that simple compensation 1s never
looked upon as sufficent punishment for theft or robbery
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other like offences as are likely to have been committed with 1m-~
punity ’l?' the same offender

21. There may be a few other circumstances or considera- The remarming
tions which may mfluence, m some small degree, the demand les are of less

smportance

for pumshment but as the proprety of these 1s erther not so
demonstrable, or not so constant, or the application of them
not so determinate, as that of the foregoing, 1t may be doubted
whether they be worth putting on a level with the others. )

22, Rule 10. When a pumishment, which in pomt of quality Rule 10
15 particularly well calculated to answer its ntention, cannot exist;“’: I:rl;e f::}:a:{
m less than a certan quantity, 1t may sometimes be of use, for the w guannty
sake Z[ employmng it, to stretch a little beyond that quantity which,
on other accounts, would be strictly necessary

23 Rule 11 In particular, this may sometimes be the case, Rule 11
where the punishment proposed 15 of such a nature as to be par-P ";’;‘:ﬁ“gﬁ;ﬁ’
ticularly well calculated to answer the purpose of a moral lesson * , ’

24 Rule 12, The tendency of the above considerations 15 Rule 12
to dictate an augmentation m the pumishment the following :34::3;: o
rule operates m the way of diminution There are certain which may ren-
cases (1t has been seen?) n which, by the influence of accidental der pumshment
arcumstances, purishment may be rendered unprofitable “"Profitable =
in the whole 1n the same cases 1t may chance to be rendered
unprofitable as to a part only. Accordingly,

In adyusting the quantum of pumishment, the circumstances, by
which all pumishment may be rendered unprofitable, ought to be
attended to

25 Rule 13. It 15 to be observed, that the more various Rule13
and minute any set of provisions are, the greater the chance 1s i",::”:mp:ﬁ"}'l:_
that any article in them will not be borne 1n mind without proportions may
which, no benefit can ensue from 1t. Distinctions, which are beeglected

1 A pumshment may be said to be calculated to answer the purpose of a A punishment
moral lesson, when, by reason of the ignomuny 1t stamps upon the offence, 1t applied by way
15 calculated to inspire the public with sentiments of aversion towards those of moral lesson,
pernicrous habits and dispositions with which the offence appears to be con- what
nected, and thereby to inculcate the opposite beneficial habats and disposiions

It 15 this, for example, if any thing, that must jusnfy the apphication of so Example —In
severe a punushment as the infamy of a public exhibition, hercinafter proposed, simple corporal
for hum who lifts up his hand against a woman, or agamst s father See myuries
B I ut [Simp corporal mnjuries]

It 15 partly on this prnciple, I suppase, that military legislators have justfied Example —In
to themselves the inflicang death on the soldier who lifts up bus hand against milstary laws

tus supenor officer
% See Chap xu {Cases unmeet], § 4
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more complex than what the conceptions of those whose
conduct 1t 15 designed to mfluence can take 1n, will even be
worse than useless The whole system wall present a confused
appearance and thus the effect, not only of the proportions
established by the articles 1n question, but of whatever is
connected with them, will be destroyed.! To draw a precise
line of direction m such case seems impossible. However, by
way of memento, 1t may be of some use to subjomn the follow-
mng rule.

Among provisions designed to perfect the proportion between
punishments and offences, if any occur, which, by their own par-
ticular good effects, would not make up for the harm they would do
by adding to the ntricacy of the Codf, they should be omusted.®

Aumliary foree 26 It may be remembered, that the pohtical sancuon,

:{o":f 5’;’;"“’" bemg that to which the sort of punishment belongs, which in

religious sanc- this chapter 1s all along 1n view, 1s but one of four sanctions,

tion, not here which may all of them contribute their share towards pro-

Zg,‘;""df" "~ ducing the same effects It may be expected, therefore, that
m adjusnng the quanaty of poliical punishment, allowance
should be made for the assistance 1t may meet with from
those other controlling powers True 1t 15, that from each
of these several sources a very powerful assistance may
sometimes be dertved  But the case 15, that (setting aside the
moral sanction, 1 the case where the force of 1t 1s expressly
adopted mto and modified by the political®) the force of
those other powers 1s never determimate enough to be depen-
ded upon It can never be reduced, ike pohtical pumshment,
into exact lots, nor meted out m number, quantity, and value.
The leguslator 1s therefore obhiged to provide the full comple-
ment of punishment, as if he were sure of not recerving any
assistance whatever from any of those quarters. If he does,
so much the better but lest he should not, 1t 1s necessary he
should, at all events, make that provision which depends
upon himself

1 See B II ut [Purposes), Append tit [Composiion]

Proportionality  * Notwithstanding this rule, my fear s, that in the enswng model, I may
carried very far be thought to have carned my endeavours at proportionabty too far Hither-
1n the present 10 scarce any attention has been paid to it  Montesquieu scems to have been
work—why  almost the first whodas had the least idea of any such thing In such a matter,

therefore, excess seemed more ehigable than defect The difficulty 1s to invent.

that done, 1f any thing seems superfluous, 1t is easy to retrench
? See B I tit [Pumishments]
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27. It may be of use, in this place, to recapitulate the Recapitulation.
several circumstances, which, 1n estabhishing the proportion
betwixt purushments and offences, are to be attended to.
These seem to be as follows:

1 On the part of the offence:

1. The profit of the offence,

2 The muschief of the offence;

3 The profit and muschief of other greater or lesser
offgnces, of different sorts, which the offender may
have to choose out of,

4 The profit and mischief of other offences, of the same
sort, which the same offender may probably have
been guilty of already.

2. On the part of the punishment

5 The magmtude of the pumishment. composed of 155
mtensity and duration,

6. The defictency of the punishment m pownt of cer-
tainty,

7 The defictency of the punishment in pownt of prox-
mity,

8 The quality of the punishment;

9 The accaidental advantage m pomnt of quahty of a

pumshment, not strictly needed mn pomt of quan-

tty,

10. The use of a punishment of a particular quality, 1n the

character of 2 moral lesson
3 On the part of the offender

11 The responsibility of the class of persons in a way to
offend,

12. The sensibility of each particular offender,

13 The particular menits or useful quahties of any par-
ticular offender, m case of a purushment which
mught deprive the community of the benefit of

em,

14 The multitude of offenders on any particular occa-
sion.

4 On the part of the public, at any particular conjuncture:

15 The mchnations of the people, for or agamnst any
quantity or mode of punishment; :

16. The mnchnations of foreign powers
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5. On the part of the law; that 15, of the publc for a contin-

uance
17 The necessity of making small sacnifices, mn pomt of
proportionality, for the sake of simplicity.

The meety here 28 There are some, perhaps, who, at first mght, may look

observed vinds-

cated from the
charge of m-
utility

upon the nicety employed in the adjustment of such rules, as
so much labour lost for gross ignorance, they wall say, never
troubles itself about laws, and passion does not calculate  But
the evil of 1gnorance admuts of cure!* and as to the proposi-
tion that passion does not calculate this, like most of these
very general and oracular propositions, 1s not true  When
matters of such importance as pain and pleasure are at stake,
and these m the highest degree (the onfy matters, mn short,
that can be of importance) who 1s there that does not calcu-
late® Men calculate, some with less exactness, indeed, some
with more but all men calculate I would not say, that even
a madman does not calculate.? Passion calculates, more or
less, in every man m different men, according to the warmth
or coolness of their disposiions according to the firmness or
wnitability of their munds according to the nature of the
motives by which they are acted upon Happily, of all
passions, that 1s the most given to calculation, f}r,om the
excesses of which, by reason of 1ts strength, constancy, and
universality, soctety has most to apprehend 2 [ mean that which
corresponds to the motive of pecuntary mterest® so that these
nuceties, if such they are to be called, have the best chance of
bemng efficacious, where efficacy 15 of the most importance.

1 See Append t1t [Promulgation]

2 There are few madmen but what are observed to be afraid of the strait
waistcoat

3 See Chap xu [Consequences], 33



CHAPTER XV

OF THE PROPERTIES TO BE GIVEN TO A LOT OF
PUNISHMENT

1. It has been shown what the rules are, which ought to be Propertes are o
observed 1n adjusting the proportion between the punishment ”:03;’;:;':" by
and the offence  The properties to be given to 2 lot of purush-""¥
ment, 1 every mstance, will of course be such as 1t stands 1n
need of, m order to be capable of being apphed, in conformity
to those rules the guality will be regulated by the quanuty

2 The first of those rules, we may remember, was, that Property 1
the quantity of punishment must not be less, mn any case, than Vanabirty
what 15 sufficient to outweigh the profit of the offence since,
as often as 1t 15 less, the whole lot (unless by accident the
deficiency should be supplied from some of the other sanc-
tions) 1s thrown away 1t 1s mefficacious  The fifth was, that
the purushment ought in no case to be more than what 1s
required by the several other rules since, if 1t be, all that 1s
above that quanuty 1s needless The fourth was, that the
punishment should be adjusted in such manner to each
individual offence, that every part of the muschuef of that
offence may have a penalty (tﬁat 1s, a tutelary motive) to
encounter it otherwise, with respect to so much of the offence
as has not a penalty to correspond to 1t, 1t 1s as if there were
no punmishment 1n the case Now to none of those rules can a
lot of punishment be conformable, unless, for every varia-
ton m pomt of quantity, m the mischief of the species of
offences to which 1t 1s annexed, such lot of punishment
admuts of a correspondent variation. To prove this, let the
profit of the offence admut of a multitude ofli> degrees. Suppose
it, then, at any one of these degrees. if the punishment be
less than what 1s suitable to that degree, 1t will be inefficacious,
1t will be so much thrown away 1f 1t be more, as far as the
difference extends, 1t will be needless, 1t will therefore be
thrown away also i that case. :

The first property, therefore, that ought to be given to 2

799
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lot of punishment, 1s that of being vamable n pomt of
quantity, m conformity to every variation which can take
place m either the profit or mischief of the offence. Thus
property mught, perhaps, be termed, m 2 single word,
variability

Property 2 3 A second property, mtimately connected with the

Equabliy  former, may be styled equability It will avail but httle, that
a mode of punishment (proper m all other respects) has been
established by the legislator, and that capable of beng
screwed up or let down to any degree that can be required;
of, after all, whatever degree of 1t be pitched upon, that same
degree shall be liable, according to arcumstances, to produce
a very heavy degree of pan, or a very shight one, or even
none at all In this case, as in the former, if circumstances
happen one way, there will be a great deal of pain produced
which will be necdless if the other way, there will be no pain
at all appled, or none that will be efficactous A purishment,
when liable to this irregulanty, may be styled an unequable
one when free from it, an equable one. The quanuty of
pam produced by the punishment will, 1t 1s true, Sc end 1n a
considerable degree upon circumstances distinct From the
nature of the purushment wself upon the condition which
the offender 15 m, with respect to the arcumstances by which
a man’s sensibihity 1s liable to be mfluenced But the influence
of these very circumstances will in many cases be reciprocally
nfluenced by the nature of the punishment m other words,
the pam which 1s produced by any mode of pumshment,
will be the jomt effect of the punishment which 15 applied
to hum, and the circumstances m which he 1s exposed to 1t.
Now there are some pumshments, of which the effect may be
hable to undergo a greater alteration by the mfluence of such
foreign circumstances, than the effect of other punishments 1s
hable to undergo  So far, then, as this 1s the case, equability or
unequability may be regarded as properties belonging to the
putushment 1tself

Punishments 4. An example of a mode of punishment which 1s apt to be

;,‘;"";;;';t bt fo unequable, 1s that of banishment, when the locus a quo (or place

this respect the party 15 banushed from) 1s some determmate place appom-
ted by the law, which perhaps the offender cares not whether

he ever see or no This 15 also the case with pecuniary, or
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gquasi-pecuniary punishment, when 1t respects some Earticuht
spectes of property, which the offender may have been pos-
sessed of, or not, as it may happen. All these punishments
may be split down 1nto parcels, and measured out with the
utmost nicety: being divisible by time, at least, if by nothing
else. They are not, therefore, any of them defective n pont
of variability: and yet, in many cases, this defect in pownt of
equability may make them as unfit for use as if they were.

5. The third rule of proportion was, that where two Property 3
offences come m competition, the pumshment for the greater Gommensur-
offence must be sufficient to induce a man to prefer the less. Punu%mmts-
Now, to be sufficient for this purpose, it must be evadently
and uniformly greater: greater, not 1n the eyes of some men
only, but of all men who are liable to be mn a situation to take
therr choice between the two offences, that s, mn effect, of
all mankind In other words, the two pumishments must be
perfectly commensurable Hence anses a third property, which
may be termed commensurabslity: to wit, with reference to
other pumshments.2

6 But pumshments of different kinds are m very few How two lots of
mstances umformly greater one than another, especially when {,’:’:’c’:’d':::;"""
the lowest degrees of that which 1s ordinarily the greater, are perfectly com-
compared with the hughest degrees of that whuch 1s ordinanly mensurable
the less, m other worci, pumsimcnts of different kinds are in
few instances uniformly commensurable. The only certam
and umversal means of making two lots of punishment
perfectly commensurable, 1s by making the lesser an ingredient
mn the composition of the greater This may be done 1n exther
of two ways 1 By adding to the lesser punishment another
quantity of punishment of the same kind 2 By adding to 1t

1 By the Englsh law, there are several offences which are purnushed by a
total forferture of moveables, not extending to immoveables Thus 1s the case
with suiaide, and wath certan species of theft and homucide In some cases, thus
15 the pnncipal pumishment 1n others, even the only one  The consequence
18, that if a man's fortune happens to consist in moveables, he 15 nuned, if in
immoveables, he suffers nothing.

2 Sec View of the Hard-Labour Bull, Lond 1778, p 100

For the 1dea of this property, I must acknowledge myself indebted to an
anonymous letter 1n the St James’s Chromcle, of the 27th of September, 1777,
the author of which 1s totally unknown to me If any one should be disposed
to think hightly of the mstruction, on account of the chanpel by ‘which 1t was
first communicated, let hum tell me where I can find an 1dea more ingenious
or onemnal
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another quannty of a different kind. The latter mode 1s not
less certain than the former for though one cannot always be
absolutely sure, that to the same person a given punishment
will appear greater than another given pumishment, yet one
may be always absolutely sure, that any given pumshment,
50 as 1t does but come into contemplation, will appear greater
than none at all

7 Agam Pumshment cannot act any farther than mn as far
as the 1dea of 1t, and of 1ts connection with the offence, 1s
present in the mind The 1dea of 1t, if not present, cannot act
at all; and then the punishment itself must be mefficacrous
Now, to be present, it must be remembered, and to be
remembered 1t must have been learnt  But of all punishments
that can be 1magined, there are none of which the connection
with the offence 15 either so casily learnt, or so efficaciously
remembered, as those of which the idea 1s already m part
associated with some part of the 1dea of the offence which 15
the case when the one and the other bave some circumstance
that belongs to them 1n common When thus 15 the case with
a pumshment and an offence, the punishment 1s said to bear
an analogy to, or to be charactenstic of, the offence ! Charac-
tenisticalness 13, therefore, a fourth property, which on this
account ought to be given, whenever 1t can convemently be
given, to a lot of punishment.

8 It 1s obvious, that the effect of this contrivance will be

punishment the yhe oreater, as the analogy 1s the closer The analogy will be

most eminent]
charactemstie, 1 the closer, the more material? that arcumstance 15, which 1s 1n

that of retalie- common Now the most material circumstance that can

fion

belong to an offence and a punishment mn common, 1s the
hurt or damage which they produce The closest analogy,
therefore, that can subsist between an offence and the punish-
ment annexed to 1t, 15 that which subsists between them when
the hurt or damage they produce 1s of the same nature m
other words, that which 1s constituted by the circumstance
of 1dentity n pomt of damage?® Accordingly, the mode of

1 See Montesq Esp des Loix, L xm, chap 1v He seems to have the
property of charactenisticalness in view, but that the 1dea he had of 1t was very
mdistinct, appears from the extravagant advantages he attnbutes to 1t

2 See Chap vu [Actions], 3

* Besides ¢hus, there arc a vanety of other ways 1 which the punishment

may bear an analogy to the offence This will be secn by looking over the
table of punishments
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punishment, which of all others bears the closest analo
to the offence, 1s that which in the proper and exact sense of
word 1s termed retaliation Retahation, therefore, mn the few
cases i which 1t 15 practicable, and not too expensive, wall
have one great advantage over every other moﬂi of punish-
ment

9 Agan It 1s the 1dea only of the pumshment (or, m Property S
other words, the apparent punishment) that really acts upon the Exemplanty.
mund; the pumshment itself (the real pumshment) acts not
any farther than as giving nise to that idea It 1s the apparent
punishment, therefore, that does all the service, I mean 1n the
way of example, which 1s the principal object.? It 1s the real
punishment that does all the mischief 2 Now the ordinary and
obvious way of increasing the magmtude of the apparent
punishment, 1s by increasiag the magmtude of the real The
apparent magmtude, however, may to a certamn degree be
mncreased by other less expensive means- whenever, therefore,
at the same time that these less expensive means would have
answered that purpose, an additional real pumshment 1s
employed, this additonal real punishment is needless  As to
these less expensive means, they consist, 1. In the choice of a
particular mode of punushment, a pumshment of a particular
quality, independent of the quanuty® 2 In a particular set
of solemnities distinct from the pumishment 1t$e1f})and accom-
panying the execunion of 1t.4

10. A mode of pumushment, according as the appearance of The most effec-
it bears a greater proportion to the reality, may be said to be ”‘“g“":}' of
the more exemplary Now as to what concerns the choice of jspment com
the punishment itself, there 1s not any means by which a given plery 15 by
quantity of punishment can be rendered more exemplary, than ;'::‘I';:’g of
by choosing it of such a sort as shall bear an analogy to the " =
offence. Hence another reason for rendering the puushment
analogous to, or 1 other words characteristic of, the offence.

11. Punishment, 1t 15 still to be remembered, 15 1n itself an Property 6
expense 1t 1 mn 1tself an evil 8 Accordingly the fifth rule of 4
proportion 15, not to produce more of it than what s

demanded by the other rules. But thus 1s the case as often as

1 See Chap xm [Cases unmeet}, § 1, 2 note 2Ib §4 par m
? See B I ut [Pumshments) 4 See B. Il tit. [Execution)
8 Ch xn [Cases unmeet], par m
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any particle of pain 15 produced, which contribuges nothing
to the effect proposed. Now if any mode of punishment 15
more apt than another to produce any such superfluous and
needless pawn, 1t may be styled unfrugal; if less, it may be
styled d[mgal. Frugality, therefore, 1s a sixth property to be

wished for 1n a mode of punishment.
Frugality 12. The perfection of frugality, m a mode of punishment,
":f:‘l’;f;o;”m 1s where not only no superfluous pam 1s produced on the
Secumuary Ea.rt of the person punished, but even that same operation,
pumshment by which be 1s subjected to pamn, 15 made to answer the pur-
pose of producing pleasure on the part of some other person.
Understand a profit or stock of pleasure of the self-regarding
kind. for a pleasure of the dissocial kind 1s produced almost
of course, on the part of all persons n wlfjxosc breasts the
offence has excited the sentiment of dl-will Now thus 15 the
case with pecuniary pumishment, as also with such punish-
ments of the quasi-pecuniary kind as consist 1n the subtraction
of such a species of possession as 1s transferable from one
party to another. The pleasure, indeed, produced by such
an operation, 1s not mn general equal to the pamn!: it may,
however, be so 1 particular circumstances, as where he, from
whom the thing 15 taken, 1s very rich, and he, to whom 1t 1s
given, very poor- and, be 1t what 1t will, 1t 1s always so much
more than can be produced by any other mode of pumshment
Exemplanty 13. The properties of exemplanty and frugality seem to
‘:‘:ﬂ{’i‘fg"’g;ﬁf; pursue the same immediate end, though by different courses.
7 Both are occupied m dimimishing the ratio of the real sufferg
to the apparent. but exemplarity tends to increase the apparent,

frugahity to reduce the real

Other properties 14 Thus much concerming the properties to be given to
‘ffm'm": tor im- pumshments n general, to wiatsocvcr offences they are to be
? apphied Those which follow are of less importance, either
as referring only to certain offences n particular, or depend-
ing upon the mfluence of transitory and local circumstances.
In the first place, the four distinct ends into which the main
and general end of punishment 1s divisible,? may give rise
to so many distinct properties, according as any particular
mode of purushment appears to be more particularly adapted
to the compassing of one or of another of those ends. To that

1 Ib note ? Sce Chap xm: [Cases unmeet], par 2 note
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of examph, as bemng the principal one, a particular property
has already been adapted. There remams the three inferior
ones of rq/%’rmation, disablement, and compensation.

15. A seventh property, therefore, to be wished for i a Property 7
mode of pumshment, 15 that of subserviency to reformatson, or ,,}om:,?,fy m
reforming tendency. Now any pumishment 1s subservient to
reformation 1n proportion to 1ts quantity* sice the greater the
punishment a man has experienced, the stronger 1s the ten-
dency 1t has to create 1n hum an aversion towards the offence
which was the cause of 1t and that wath respect to all offences
alike But there are certam pumshments which, with regard
to certain offences, have a particular tendency to produce
that effect by reason of their quality- and where this 1s the
case, the punishments in question, as apphed to the offences i
question, will pro tanto have the advantage over all others
This mfluence will depend upon the nature of the motve
which 15 the cause of the offence the pumshment most
subservient to reformation will be the sort of punishment
that 1s best calculated to mnvalidate the force of that mouve

16 Thus, 1n offences origmating from the mouve of 1ll-—apphed to
will,* that punishment has the strongest reforming tcndcncY, :{,{g‘f;s,ﬁr_'ﬂ,?f
which 15 best calculated to weaken the force of the irascible
affectons. And more particularly, in that sort of offence
which consists 1 an ogsnnatc refusal, on the part of the
offender, to do something which 1s lawfully required of him,?
and m whch the obstinacy 15 1n great measure kept up by hus
resentment against those who have an mterest i foraing hum
to comphance, the most efficactous purushment seems to be
that of confinement to spare diet

17 Thus, also, n oﬂinccs which owe their birth to the —to offences
jomt mnfluence of indolence and pecumary interest, that f,',:ﬂ":"ni’:ﬁo',:d
punishment seems to possess the strongest reforming ten-to pecumary
dency, which 1s best calculated to weaken the force of the merest
former of those dispositions  And more particularly, mn the
cases of theft, embezzlement, and every species of defraud-
ment, the mode of pumishment best adapted to this purpose
seems, 1n most cases, to be that of penal labour.

18. An eighth property to be given to a lot of punishment Property 8
In certain cases, 15 that of efficacy with respect to disablement, or, ,gf::,’ 0 dise
! See Chap x [Motives] % See B I ut [Offences agamst fustics],  ablement
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as 1t might be styled more briefly, disabling efficacy. This 1s 2
property which may be given m perfection to a lot of punish-
ment, and that with much greater certainty than the property
of subserviency to reformation. The mnconvemence 1s, that
this property 1s apt, in general, to run counter to that of
frugality there bemg, 1 most cases, no certan way of
disabling a man from domng nuschief, without, at the same
time, disabling him, m a great measure, from dong good,
either to humself or others The mischief therefore of the
offence must be so great as to demand a very considerable
lot of punsshment, fot the purpose of example, before 1t can
warrant the application of a punishment equal to that which
1s necessary for the purpose of disablement ‘
—is most con- 19 The punishment, of which the efficacy i this way s
Pl pumshe the greatest, 1s evidently that of dedth In this case the efficacy
ment of 1t 1s certain  Thus accordingly 1s the pumshment pecubarly
adapted to those cases m which the name of the offender,
so long as he lives, may be sufficient to keep a whole nation
m a flame This will now and then be the case with com-
petitors for the sovereignty, and leaders of the factions m avil
wars though, when apphied to offences of so questionable a
nature, m which the question concerming crimmality turns
more upon success than any thing else, an nfliction of this
sort may seem more to savour of hostihty than pumshment
At the same time this pumshment, 1t 15 evident, 15 m an
emimnent degree unfrugal, which forms one among the many
objections there are aganst the use of 1t, 1 any but very
extraordimary cases !
Other pumsh- 20 In ordnary cases the purpose may be sufficiently
ments 1 which anoyered by one or other of the varous kinds of confinement
1t 15 to be found
and banishment of which, impnisonment 15 the most strict
and efficacious. For when an offence 1s so circumstanced that
1t cannot be committed but m a certan place, as 1s the
case, for the most part, with offences against the person,
all the law has to do, mn order to disable the offender from
committing 1t, 1s to prevent hus being in that place In any of
the offences which consist in the breach or the abuse of any
kind of trust, the purpose may be compassed at a still cheaper
rate, merely by forferture of the trust, and i general, in any
1 See B T ut [Pumshments]
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of those offences which can only be commutted under favour
of some relation 1 which the offender stands with reference
to any person, or sets of persons, merely by forfeiture of that
relation: that 15, of the right of contmumng to reap the advan-
tages belonging to 1t This 1s the case, for mnstance, with any
of those oﬂ%nces which consist i an abuse of the privileges of
marrage, or of the hiberty of carrying on any lucrative or
other occupation.

21 The ninth property 1s that of subserviency to compensa- Property 9
tion This property of pumshment, if 1t be vindictive com-fo‘::;‘;'n”;:":‘o{l o
pensation that 15 1n view, will, with httle vanation, be m
proportion to the quantity- 1f lucrative, 1t 1s the pecuhar and
characteristic property of pecuniary pumshment

22. In the rear of all these properties may be ntroduced Property 10
that of populanty, a very flecting and indeterminate kind of Fopulanity
property, which may belong to a lot of pumshment one
moment, and be lost by 1t the next. By populanty 1s meant
the property of being acceptable, or rather not unacceptable,
to the bulk of the people, among whom 1t 15 proposed to be
established In strictmess of speech, 1t should rather be called
absence of unpopulanty for 1t cannot be expected, in regard to
such a matter as punishment, that any species or lot of 1t
should be positively acceptable and gratefuf to the people 1t1s
sufficient, For the most part, if they have no decided aversion
to the thoughts of 1t Now the property of characters-
ticalness, above noticed, seems to go as gr towards concihat-
ng the approbation of the people to 2 mode of pumshment,
as any msomuch that popularity may be regarded as a kind
of secondary qualty, depending upon that of characteris-
ticalness * The use of inserting this property m the catalogue,

15 chiefly to make 1t serve by way ofp memento to the legislator
not to mtroduce, without a cogent necessity, any mode or
lot of punishment, towards which” he happens to percerve
any violent aversion entertamed by the body of the people.

23 The effects of unpopularity in a2 mode of punishment Miscuefs re-

are analogous to those of unfrugality. The unnecessary pain, /g from the

! The property of characterssticalness, therefore, 15 useful 1 a mode of Charactenstical-
punishment 1n three different ways 1 It renders a mode of punishment, before ness renders a
infliction, more easy to be borne in mund 2 It enables it, espectally after inflic- punishmens,
tion, to make the stronger impression, when 1t 15 there, that 1s, renders 1t the 1 memorable
more exempiary, 3 It tends to render 1t more acceptable to the people, that 15, 2 exemplary
1t renders 1t the more popular 3 popular
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unpopulanty of which denominates pumshment unfrugal, 15 most apt to be
“_ﬁ:‘,'c';":'t'e"n"’"_ that which 1s produced on the part of the offender. A portion
among the  of superfluous pain 1s m like manner produced when the
people, and  pumishment 1s unpopular: but wmn this case 1t 15 produced on
« wealness in ¢ the part of persons altogether innocent, the people at large.
This 15 already one muschuef, and another 15, the weakness
which 1t 15 apt to itroduce mto the law  When the people
are satisfied wath the law, they voluntanly lend their assistance
1 the execution. when they are dissatisfied, they wall naturally
withhold that assistance, 1t 1s well if they do not take a positive
part in raising impediments Thus contributes greatly to the
uncertainty of the purushment, by which, 1n the first instance,
the frequency of the offence receives an mcrease. In ‘process
of time that deficiency, as usual, 1s apt to draw on an crease
n magmtude: an addition of a certan quantity which other-
wise would be needless.t
This property 24 Thus property, 1t 1s to be observed, necessarily supposes,
supposes 4 pre- ony the part of the people, some prejudice or other, which
Judice which the
legrslator ought 1t 1 the busimess of the leguslator to endeavour to correct. For
10 cure if the aversion to the pumishment 1n question were grounded
’ on the principle of utihty, the punishment would be such as,
on other accounts, ought not to be employed: in which case
1ts popularity or unpopularity would never be worth draw
nto question. It is properly therefore a property not so muc
of the punishment as of the people- a disposition to entertain
an unreasonable dishke agamst an object which menits their
approbation. It 1s the sign also of another property, to wat,
indolence or weakness, on the part of the legislator 1 suffer-
ing the people, for the want of some instruction, which ought
to be and mught be given them, to quatrel with theirr own
wnterest. Be this as 1t may, so long as any such dissatisfaction
subsists, 1t behoves the legaslator to have an eye to 1t, as much
as 1f 1t were ever so we%lugroundcd. Every nation 1s lable
to have 1ts prejudices and its caprices, which 1t 1s the business
of the legislator to look out for, to study, and to cure ?
Property 11 25 The eleventh and last of all the properties that scem
Remissbilty 16 be requisite i a lot of punishment, 1s that of remissiblity.s

. 1 SesChap xm [Cases unmeet], § v.
3 See Chap xu1 [Cases unmeet], § 1v par 1v
® See View of the Hard Labour Ball, p 109
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The general presumption 1s, that when punishment 1s applied,
umshment 1s nccdét)zl: that 1t ought to be applied, and Slcre-
ore cannot want to be remitted. But m very particular, and

those always very deplorable cases, 1t may by accident happen

otherwise. It may happen that pumishment shall have been
mnflicted, where, according to the mtention of the law 1tself,
1t ought not to have been inflicted: that 1s, where the sufferer
1s mnocent of the offence At the time of the sentence passed
he appeared guity: but since then, accident has brought his
innocence to hght This being the case, so much of the des-
tined punishment as he has suffered already, there 1s no help
for. The business 1s then to free him from as much as 15 yet
to cothe But is there any yet to come? There 1s very httle
chance of there being any, unless 1t be so much as consists of
chromcal punishment: such as impnsonment, banishment,
penal labour, and the bke So much as consists of acute
pumshment, to wit where the penal process itself 1s over

presently, however permanent the pumshment may be m

1ts effects, may be considered as trremussible  Thus 15 the case,

for example, with whipping, branding, mutlation, and
capital punishment The most perfectly irremissible of any
1s capstal punushment  For though other punishments cannot,
when they are over, be remitted, they may be compensated
for, and although the unfortunate vicim cannot be put
mnto the same condition, yet possibly means may be found
of putting him into as good a condition, as he would have
been m 1f he had never suffered This may in general be done
very effectually where the pumshment has been no other than
pecuniary

There 1s another case in which the property of remissibility
may appear to be of use this 1s, where, although the offender
has been justly punished, yet on account of some good
behaviour of his, displayed at a time subsequent to that of the

.commencement of the punishment, it may seem expedient

to remit a part of it. But thus 1t can scarcely be, 1f the propor-

uon of the punishment 1s, 1n other respects, what 1t ought to

be. The purpose of example 1s the more unportant object, in

companson of that of reformation * It 1s not very hkcily, that

less punishment should be required for the former-purpose
1 See Chap xan [Cases unmeet], 2 note
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thin for the latter. For it must be rather an extraordinary
case, 1f a purushment, whach 1s sufficient to deter a man who
has only thought of it for a few moments, should not be
sufficient to deter a man who has been feeling 1t all the time.
Whatever, then, 1s required for the purpose of example, must
abide at all events. 1t 1s not any reformation on the part of the
offender, that can warrant the remutting of any part of it.
if 1t could, a man would have nothing to do but to reform
immedately, and so free himself from the greatest part of
that pumishment which was deemed necessary In order,
then, to warrant the remitang of any part of a punishment
upon this ground, 1t must first be supposed that the punish-
ment at first appointed was more than was necessary Yor the
purpose of example, and consequently that a part of 1t was
nee?;ess upon the whole This indecd, 15 apt enough to be the
case, under the imperfect systems that are as yet on foot
and therefore, during the contnuance of those systems, the
property of renussibility may, on this second ground hikewise,
as well as on the former, be deemed a useful one. But this
would not be the case i any new-constructed system, in
which the rule of proportion above laid down should be
observed In such a system, therefore, the utlity of this
property would rest solely on the former ground

26. Upon taking a survey of the various possible modes of
punushment, 1t will appear evidently, that there 1s not any one
of them that possesses all the above properties 1n perfection
To do the best that can be done in the way of puishment, 1t
will therefore be necessary, upon most occasions, to compound
thermn, and make them mto complex lots, cach consisting of
a2 number of different modes of punishment put together
the nature and proportions of the consutuent parts of each
lot being different, according to the nature of the offence
which 1t 1s designed to combat

27. It may not be amuss to bring together, and exhibit n
one view, the eleven properties above established. They are
as follows

Two of them are concerned 1n establishing a proper propor-
tion between a single offence and 1ts punishment, viz.

1. Vanabihty.

2 Equabihity.
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One, 1n establishing a proportion, between more offences
than one, and more unisi.ments than one; vz,

3. Commcnsurabxll:ty.

A fourth contributes to place the pumishment in that situa-
uon in which alone 1t can ll;e efficacious, and at the same time
to be bestowing on 1t the two farther properties of exem-
planty and popularity, viz

4. Charactensticalness

Two others are concerned 1n excluding all useless punish-
ment, the one mndirectly, by heightening the efficacy of what
1s useful, the other 1 a direct way, viz

5. Exemplanty.

6. Frugalhty.

Three others contribute severally to the three inferior ends
of punishment; viz. '

7 Subserviency to reformation.

8. Efficacy mzsabhng

9 Subserviency to compensation

Another property tends to exclude a collateral muschuef,
which a particular mode of purushment 1s hable acaidentally
to produce, viz

10 Populanty

The remaiming property tends to palhate a mischief, which
all punishment, as such, 1s hable acadentally to produce, viz.

11 Remissibihity

The properties of commensurabiity, charactenstcalness,
exemplanty, subserviency to reformation, and efficacy m
disabling, are more particularly calculated to augment the profir
which 1 to be made by pumshment frugahty, subservien
to compensation, populanty, and remssibility, to dimms
the expense vartability and equability are alike subservient
to both those purposes

28. We now come to take a general survey of the system Comnection of
of offences. that 15, of such acts to which, on account of the ;h‘:; "’Lj‘hﬂ"”:""'
muschievous consequences they have a natural tendency to pro=" ¢ *
duce, and 1n the view of putting a stop to those consequences,
it may be proper to annex a certamn artifictal consequence,
consising of punishment, to be mnflicted on the aut%ors of
such acts, according to the principles just established.



CHAPTER. XVI
DIVISION OF OFFENCES

§ 1. Classes of Offences.

Dustinction be- 1 IT 15 necessary, at the outset, to make a disunction betw‘;:cn

tween what are

offences and
Method pur-
sued in the
Jollowing
divistons

such acts as are or may be, and such as ought to be offences.

1 This chapter 1s an attempt to put our ideas of offences mto an exact
method The particular uses of method are vanous but the general ope 13, to
enable men to understand the things that are the subjects of it To understand
a thing, 1s to be acquathred wath 1ts qualines or properues  Of these propernes,
some are common to 1t with other things, the rest, pecullar  But the qualites
which are peculiar to sy one sort of thing are few indeed, 1 companison
with those which are common to 1t with other things To make 1t known mn
respect of 1ts difference, would therefore be domng httle, unless 1t were made
known also by 1ts genus To understand 1t perfectly, a man must therefore be
mformed of the points 1n which 1t agrees, as well as of those i which 1t dis-
agrees, with all other things  When 2 number of objects, composing a logical
whole, are to be considered together, all of these possessing with respect to
one another 2 certain congruency or agreement denoted by a certain name,
there 1s but one way of giving a perfect knowledge of their nature, and that 1s,
by distnbutng them mto a system of parcels, each of them a part, exther of
some other parcel, or, at any rate, of the common whole This can only be
done 1 the way of bipartiion, dividing each supertor branch into two, and
but two, immediately subordinate ones, beginming with the logical whole,
dividing that into two parts, then each of those parts into two others, and so
on These first disinguished parts agree 1n respect of those properties which
belong tothe whole they duffer 1n respect of those properties which are peculiar
to cach To divide the whole into more than two parcels at once, for example
mto three, would not answer the purpose, for, 1n fact, 1t 1s but two objects
that the mind can compare together exactly at the same ime  Thus then, let
us endeavour to deal with offences, or rather, strictly speaking, with acts
which possess such properties as scem to indicate them fit to be consututed
offences The task 1s arduous, and, as yet at least, perhaps for ever, above our
force There 1s no speaking of objects but by their names but the business of
giving them names has always been prior to the true and perfect knowledge
of their natures Objects the most dissimilar have been spoken of and treated
as if their properties were the same  Objects the most sumilar have been spoken
of and treated as 1f they had scarce anything m common Whatever dis-
covenies may be made concerning them, how different soever their congruen-
cies and disagreements may be found to be from those which are indicated by
therr names, 1t 1s not without the utmost difficulty that any means can be
found out of expressing these discoveries by a conformable set of names
Change the import of the old names, and you are 1n perpetual danger of beng
musunderstood ntroduce an entire new set of names, and you are sure not
to be underdtood at all Complete success, then, 1s, as yet at Jeast, unattamnable.
But an attempt, though imperfect, may have its use and, at the worst, 1t may

219
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Any act may be an offence, which they whom the community what ought
are m the habit of obeying shall be pleased to make one: that % ¥
18, any act whuch they shall be pleased to prohubit or to punish. .
But, upon the principle of utility, such acts alone ought to be
made offences, as the good of the commumnity requires should
be made so
2. The good of the communuty cannot requure, that any act No acf oughe to
should be made an offence, which 1s not lable, in some way be an offence

but what 15
or other, to be detrtmental to the commumity. For 1n the case gmental to -
of such an act, all punsshment 1s groundless 1 the communsty.

3. But if the whole assemblage of any number of indivi- To be so, st must
duals be considered as constitunng an 1maginary compound b detmmental to
body, % commumty or poliuical state, any act ghat 1s detrimental more of its
to any one or more of those members 1s, as to so much of 1ts members
effects, detrimental to the state

4. An act cannot be detrimental to a state, but by being These may be
detrimental to some one or more of the mdividuals that com- ;’“O’I'X""b" o
pose 1t. But those mdividuals may either be assignable?* or
unassignable.

5. When there 1s any assignable individual to whom anif uss}nable.
offence 1s detrimental, that person may either be a person other ::; K/ ender”
than the offender, or the offender himself others

6 Offences that are detrimental, n the first mnstance, to  Class 1
assignable persons other than the offender, may be termed by Private offences
one common name, offences against individuals  And of these
may be composed the 1st class of offences To contrast them
with offences of the 2nd and 4th classes, 1t may also sometimes
be convenuent to style them private offences  To contrast them
at the same time with offences of the 3rd class, they may be
styled private extra-regarding offences

7. When 1t appears, m general, that there are persons to  Class 2.
whom the act 1n questdn may be detrimental, but such f}';:fs““"
persons cannot be mdividually assigned, the arcle wathm

accelerate the arnival of that perfect system, the possesuon of which wnll be
the happmess of some maturer age Gross 1gnorance desgnes no difficulties;
imperfect knowledge finds them out, and struggles with them- 1t must be
perfect knowledge that overcomes them
1 See Chap xu, [Cases unmeet], §u 1
! That 13, esther by name, or at least by description, 1n such manner as to Persons assign-
be sufficiently disinguished from all others, for mstance, by the apcumstance able, how
of being the owner or occupter of such and such goods, See B I ut, [Persona~
tion], supra, Chap xu [Consequences], 15
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whuch 1t appears that they may be found, s either of less
extent than that which comprises the whole community, or
not. If of less, the persons compnsed within this lesser circle
may be considered for this purpose as composing a body of
themselves, compnsed within, but disingushable from,
the greater body of the whole commumty The circumstance
that constitutes the umon between the members of this lesser
body, may be either their ressdence within a particular place,
or, mn short, any other less exphicit principle of union, which
may serve to disungush them from the remamnmg members
of the commumty In the first case, the act may be styled
an offence aganst a nesghbourhood 1n the second, an offence
agamst a particular class of persons m the community

Offences, then, aganst a class or neighbourhood, may,
together, constitute the 2nd class of offences.! To contrast
them with private offences on the one hand, and public on
the other, they may also be styled semi-public offences.

8 Offences, which in the first instance are detrimental to
the offender himself, and to no one else, unless 1t be by their
bemng detrimental to bimself, may serve to compose a thard
class To contrast them the better with offences of the first,
second, and fourth classes, all which are of a transitive nature,
they might be styled mtransitive? offences, but still better, self-
regarding

9 The fourth class may be composed of such acts as ought
to be made offences, on account of the distant mischief which
they threaten to bring upon an unassignable indefimte
multitude of the whole number of individuals, of which the
community 1s composed, although no partacular individual
should appear more likely to be a sufferer by them than

1 With regard to offences agamnst a class or neighbourhood, 1t 15 evident,
that the fewer the indivaduals are, of which such class 15 composed, and the
narrower that neighbourhood 15, the more likely are the persons, to whom
the offence 13 detnmental, to become assignable, msomuch that, 1n some
cases, 1t may be difficult to determune concermng a given offence, whether it be
an offence agamst individuals, or agamnst a class or neighbourhood It 1s
evident also, that ‘the larger the class or neighbourhood 15, the more 1t
approaches to a comadence with the great'body of the state  The three classes,
therefore, are lable to 2 certam degree, to run mto one another, and be
confounded But this 15 no more than what 13 the case, more or less, with all
those 1deal compartments under which men are wont to dustnbute objects

for the convemence of discourse
3 See Chap. vu [Actions), 13
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another. These may be called public offences, or offences
against the state.
10. A fifth class, or appendix, may be comﬁ‘oscd of such  Classs.

Muluform
acts as, according to the arcumstances i which they are offences, iz

commutted, and more particularly according to the purposes 1 Offences by
to which they are applied, may be detrimental i any one of falsehood.

the ways 1n which the act of one man can be detrimental to ﬁg,,fjf‘ pa
another These may be termed multiform, or heterogencous

offences.? Offences that are 1n this case may be reduced to two

11 Offences by falsehood 2 Offences against trust See also par xx to The imperfec-
xxx and par lxvi Maturer views have suggested the feability, and the tons of lan-
means, of ndding the system of this anomalous excrescence Instead of con- guage an
sideriug these as so many diwrsions of offences, divided nto genera, correspon- obstacle to
dent and collateral to the several genera disinguished by other appellations, arrangement
they may be considered as so many speafic differences, respectively applicable
tp those genera  Thus, in the case of a simple personal inyury, 1 the operation
of which a plan of falsehood has been employed 1t seems more stmple and
more natural, to consider the offence thus commutted as a particular spectes
or modification of the genus of offence termed a simple personal iury, than to
consider the sumple personal injury, when effected by such means, as a modifica-
tion of the diviston of offences entitled Offences through falsehood Bv this means
the arcumstances of the mntervention of falschood as an wnstrument, and of the
existence of a particular obligation of the nature of a trust, will be reduced
to a par with vanous other classes of aircumstances capable of affording grounds
of modification, commonly of aggravation or extenuation, to various genera of
offences 1nstance, Premeditation, and conspiracy, on the one hand, Provocation
recesved, and sntoxscation, on the other Tﬁxs class wall appear, but too plamly,
as a kind of botch 1n companson of the rest. But such 1s the fate of saience,
and more particularly of the moral branch, the disttibution of things must
n a great measure be dependent on thewr names arrangement, the work of
mature reflecion, must be ruled by nomenclature, the work of popular
caprice

In the book of the laws, offences must therefore be treated of as much as
possible under their accustomed names Genencal terms, which are 1n con-
tinual use, and which express 1deas for which there are no other terms 1n use,
cannot safely be discarded 'When any such occur, which cannot be brought
to quadrate with such a plan of classificatton as appears to be most convement
upon the whole, what then 1s to be done? There seems to be but one thing,
which 15, to retain them, and annex them to the regular part of the system mn
the form of an appendix Though they cannot, when entire, be made to rank
under any of the classes established mn the rest of the system, the divisions
to which they give title may be broken down into lesser divisions, which may
not be alike intractable By this means, how discordant soever wath the rest
of the system they may appear to be at first sight, on a closer mspection they
may be found couformable

Thus must inevitably be the case with the names of offences, which are so Irregularity of
vanous and umiversal m their pature, as to be capable, cach of them, of domng ghus class,
whatever maschuef can be done by any other kind or kinds of offences whatso~
ever Offences of this desciption may well be called anomalous

Such offences, 1t 15 plain, cannot but show themselves equally intractable —which could
under every kind of system Upon whatever principle the system be con- mot be avoided
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great heads' 1 Offences by falsehood: and 2. Offences aganst

trust *

§ 2. Divisions and sub-divisions

Dwisions of 11, Let us see by what method these classes may be farther
Class 1. sub-divided. Furst, then, with regard to offences against
(1) Offences

agamnst person, mdividuals

(2) Property, In the present period of exstence, a man’s being and well-

8; Ré’;::ﬁﬁ:: bemng, hus happiness and his secunty, m a word, his pleasures

(5) Person and and his immumity from pains, are all dependent, more or less,
property; (6) n the first place, upon hus own ({Jerson, 1n the next place, upon

P d
sanom TP the exterior objects that surround lum  These objects are either

things, or other persons. Under one or other of these classes
must evidently be comprised every sort of exterior object, by
means of which hus interest can be affected. If then, by meaps
of any offence, a2 man should on any occasion become 2
sufferer, 1t must be m one or other of two ways* 1. absolutely,
to wit, immedately in lus own person, in which case the
offence may be said to be an offence aganst hus person, or,
2 relatively, by reason of some materialg relation! which the

on :my other  structed, they cannot, any of them, with any degree of proprnety, be confined
plan to any one division If; therefore, they constitute a blemush in the present
system, 1t 15 such a blemish as could not be avoided but at the expense of a
greater The class they are here thrown into will traverse, 1 1ts subordinate
ramifications, the other classes and divisions of the present system true, but so
would they of any other An iuregulanty, and that but a superficial one, 15 2
less evil than continual error and contradicion  But even this shght deviaton,
which the fashion of language seemed to render unavoidable at the outser,
we shall soon find occaston tocorrect as we advance  For though the first great
parcels into whach the offences of thus class are divided are not referable, any
of them, to any of the former classes, yet the subsequent lesser subdivisions are
1 See Chap via [Actions], 3 and 24
In what manner  1f, by reason of the word relation, this part of the division should appear
pleasure and  obscure, the unknown term may be got nd of in the following manner
pam depend up- Our 1deas are denved, all of them, from the senses, pleasurable and pamful
on the relation ones, therefore, among the rest consequently, from the operation of sensible
a man bears to objects upon our senses A man’s happmness, then, may be said to depend
exterior obfects more or less upon the relation he bears to any sensble object, when such
object 15 1n a way that stands a chance, greater or less, of producing to him, or
averting from him, pan or pleasure Now thus, 1f at all, 1t must do 1n one or
other of two ways; ¥ In an active way, properly so called, viz by motion
or, 2 In a passtve or quicscent way, by moved to, or acted upon
and 1 echer case, erther, 1 10 an smmediate way, by acung upon, or bemng acted
on by, the organs of sense, without the intervention of any other external
object or, 2 1n a more or less remote way, by actng upon, or being acted on by,
some other external object, which (with the intervention of a greater or less
number of such obrects, and at the end of more or less consderable mtervals
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before mentioned exterior objects may happen to bear,
the way of causality (see chap vun. Actions, par. 24) to his
happiness. Now 1n as far as a man 1s 1n a way to derive erther
happiness or secunity from any object which belongs to the
class of things, such thing 1s said to be hus property, or at least
he is said to have a property or an interest therein: an offence,
therefore, which tends to lessen the facility he might otherwise
have of denving happiness or secunty from an object which
belongs to the class of things, may be styled an offence against
his propertyn With regard to persons, 1n as far as, from objects
of this class, a man 15 1n a way to denive happmess or secunty,
it 1s i virtue of their servicess in virtue of some services,
which, by one sort of inducement or another, they may be
disposed to render him.! Now, then, take any man, by way
of example, and the dlspasmon whatever 1t may be, which he
may be mn to render you service, either has no other connec-
ton to give birth or support to 1t, than the general one which
binds lhim to the whole species, or 1t has some other connec-
tion morc particular In the latter case, such a connection
may be spoken of as consututing, m your favour, a kind of
ficunous or ncorporeal object of property, which 1s styled
your condition  An offence, therefore, the tendency of which
1s to lessen the facility you mught otherwise have of denving
happiness from the services of a person thus specially con-
nected with you, may be styled an offence against your
condition 1n life, or simply agamst your condiion Conditions
in hfe must evidently be as various as the relations by which
they are constituted. This will be seen more particularly
farther on. In the mecan time those of husband, wife, parent,
child, master, servant, ciizen of such or such a aty, natural-

of nme) will come at length to act upon, or be acted upon by, those organs
And ths 1s equally true, whether the external objects 1n question be things or
persons  It1s also equally true of pamns and pleasures of the mund, as of those of
the body all the difference 1s, that 1n the production of these, the pleasure or
pamn may result immcdiately from the perception which it accompantes® m
the production of those of the mind, 1t cannot result from the action of an
object of sense, any otherwise than by association, to wat, by means of some
connection whuch the perception has contracted with certain prier ones,
lodged already in the memory 2
1 See Chap x [Monves]

2 Sec Chap v [Pleasures and Pamsj 15, 31 Chap x [r:douvcs], 39,
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born subject of such or such a country, may answer the
purpose of examples.

Where there 15 no such particular connection, or (what
comes to the same thing) wﬁcre the disposition, whatever 1t
may be, which a man 1s i to render you service, 1s not con~
sidered as depending upon such connection, but simply upon
the good-wall he bears to you, 1 such case, 1n order to express
what chance you have of deriving a benefit from hus services,
a kind of fictitious object of property 1s spoken of, as being
constituted 1 your favour, ang 1s called your reputation.
An offence, therefore, the tendency of which 1s to lessen the
facihty you mught otherwise have had of denving happmess
or security from the services of persons at large, whether
connected with you or not by any special tie, may be styled
an offence agamnst your reputation It appears, therefore, that
if by any oﬂ%ncc an mndividual becomes a sufferer, 1t must be
1n one or other of the four points above mentioned, viz his
person, his property, his condition m life, or his reputation
These sources of distinction, then, may serve to form so
many subordinate divisions  If any offences should be found
to affect a person 1n more than one of these pomts at the same
time, such offences may respectively be put under so many
separate divisions, and such compound divisions may be
sub-joined to the preceding simple ones  The several divisions
(sstmple and compound together) which are heremafter
established, stand as follows 1 Offences agamnst person
2 Offences against reputation 3 Offences agamst property
4 Offences aganst condition § Offences agamst person
and property together 6 Offences agamnst person and reputa-
tion together !

12 Next with regard to semu-public offences Pamn, con-
sidered wath reference to the time of the act from whch 1t 1s
hable to 1ssue, must, 1t 15 evident, be either present, past, or
future In as far as 1t 15 either present or past, 1t cannot be the

1 Subsequent consideration has here suggested several alterations The
necessity of adding to property, power, in the character of a distingwishable as
well as valuable object or subject-matter of possession, has presented 1tself to
view and 1n regard to the ficutious entity here termed conditton (for shortness
instead of saymng condition 1 life), 1t has been observed to be a sort of composite
obyect, compounded of property, reputation, power, and right to services  For thus
composite object the more proper place was therefore at the tail of the several
stmple ones —Note by the Editor, July, 1822
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result of any act which comes under the description-of a semi-
public offence: for if 1t be present or past, the individuals who
experience, or who have experienced, 1t are assignable.! There
remains that sort of muschief, wiich, if 1t ever come to exust
at all, 1s as yet but future* muschief, thus circumstanced, takes
the name of danger.? Now, then, when by means of the act of
any person a whole neighbourhood, or other class of persons,
are exposed to danger, this danger must esther be mrentional
on his part, or ummntentional® It unintentional, such danger,
when 1t 1s gonverted into actual muschief, takes the name
of a calamity offences, producaive of such danger, may be
styled semi-public offences operating through calamity, or, more
briefly, offences through calamity 1f the danger be mtentional,
wsomuch that 1t mught be produced, and might convert
ttself into actual muschief, without the concurrence of any
calamuty, it may be sad to ongmate 1 mere delinquency
offences, then, which, without the concurrence of any
calamity, tend to produce such danger as disturbs the secunty
of a local, or otflcr subordinate class of persons, may be
styled sems-public offences operating merely by delinguency, or
more briefly, offences of mere delinquency .
13 With regard to any farther sub-divisions, offences Sub-dwnsions of
through calamity will depend upon the nature of the several "ﬂ;:"‘"’ ”";"‘3"
calamuties to which man, and the several things that are of mesed
use to him, stand exposed These will be considered m
another place 4
14 Semu-pubhc offences of mere dehnquency will follow 2 Offences of
the method of division applied to offences agamnst mdividuals ™ere_delin~
quency,
It will easily be conceived, that whatever pamn or incon- ey corres-
venience any given mndividual may be made to suffer, to the 50"4 with }he
danger of that pamn or inconvenience may any number of {1 2
mdn%nduals, assxgpnablc or not assignable, b}c, exgoscd. Now " e
there are four pomnts or articles, as we have seen, n respect
to which an mdividual may be made to suffer pamn or

! Supra, 1v note % See Chap xu [Consequences]

3 See Chap v [Intentionality]

4 See B I ut {Semu-public offences] In the mean time that of pestilence may
serve as an example A man, without any intention of giving birth to such a
calamuty, may exrosc a neighbourhood to the danger of it, by breaking
guarantme or violanng any of those other preventive regulations which

overnments, at cértain conjunctutes, may find it expedient to haverecourse to,

or the purpose of guarding against such daneer
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mconvemence. If then, with respect to any one of them, the
connection of causes and effects 1s such, that to the danger of
suffering 1n that article 2 number of persons, who individually
are not assignable, may, by the delinquency of one person,
be exposed, such article will form a ground of disinction on
which a particular sub-division of semu-public offences may
be established. 1if, with respect to any such article, no such
effect can take place, that ground of distinction wall he for
the present unoccupied. ready, however, upon any change
of arcumstances, or m the manner of viewing the subject,
to receive a correspondent subdivision of offences, if ever 1t
should seem necessary that any such offences should be
created. .

15 We come next to self-regarding offences; or, more
properly, to acts productive 1n the' first nstance of no other
than a self-regarding muschief. acts which, if n any nstance
1t be thought fit to constitute them offences, will come under
the denommaton of offences aganst one’s self This class
will not for the present give us much trouble For 1t 1s
cvident, that m whatever pomnts a man 1s vulnerable by the
hand of another, mn the same pomts may he be concerved to
be vulnerable by lis own Whatever:divisions therefore
will serve for the first class, the same wil serve for this
As to the questions, What acts are productive of a mischief
of this stamp? and, among such as are, which it may, and
which 1t may not, be worth while! to treat upon the footmng of
offences? these are pomts, the latter of which at least 1s too
unsettled, and too open to controversy, to be laid down with
that degree of confidence which 1s implied in the exhibition
of properties which arc made use of as the groundwork of an
arrangement Properties for this purpose ought to be such as
show themselves at first glance, and appear to belong to the
subject beyond dispute

16 Public offences may be distributed under eleven divi-
sions # 1. Offences aganst external secunty. 2. Offences

! See Chap xu [Cases unmeet], §1v

? In this part of the analyss, I have ?ound 1t necessary to deviate m some
degree from the ngid rules of the exhaustive method I set out with By me,
or by some one else, this method may, perhaps, be more strictly pursued at
some matutrer period of the science At present, the bencfit that nught result
from the unre] observance of 1t, scemed so precarious, that I could not
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against justice. 3. Offences agamst the preventive branch of the
police. 4. Offences agamnst the public force. 5. Offences agamst
the positive increase of the national felicity. 6. Offences agamnst
the public wealth. 7. Offences aganst population. 8. Offences
against the national wealth 9 Offences aganst the sovereignty.
10. Offences aganst religion. 11. Offences agamnst the national
interest 1n general. The way in which these several sorts of
offences connect with one another, and with the mterest of
the publ, that 1s, of an unassignable multitude of the ndi-
viduals of which that body 1s composed, may be thus con-
cetved.

17. Mischief by which the interest of the public as above Connection of
defined may.be affected, must, if produced at all, be produced ;’;’m;o':’s ﬁ;;'e
cither by means of an influence exerted on the operations of wigh another.
government, or by othér meaiss; Without the exerton of such
mfluence.! To begin with the latter case: muschuef, be 1t what
1t wall, and let 1t happen to whom 1t wall, must be produced
either by the unassisted powers of the agent i question, or
by the mstrumentality of some other agents. In the latter
case, these agents will be either persons or things. Persons
agamn must be either not members of the commumty m
question, or membérs Mischief produced by the instrumen-
hclg doubung whether it would pay for the delay andfrouble Doubtless
such a method 15 emunently mstructive  but the fahgue of following 1t out 1s
so great, not only to the author, but probably also to the reader, that if carned
to 1ts utmost length at the first attempt, 1t might perhaps do more disservice
in the way of disgust, than service in the way of informatnon  For knowledge,
like physic, how salutary soever mn 1tself, becomes no longer of any use, when
made too unpalatable to be swallowed Mean ume, 1t cannot but be 2 mortfy-
ing crrcumnstance to a writer, who 1s sensible of the :importance of hus subject,
and anxous to do 1t justice, to find humself obliged to extubit what he percerves
to be faulty, wath any view, how indisunct soever, of something more perfect
bcfo:gns eyes If therebe any thing new and orngimnal in this work, 1t 15 to
the exhaustive method so often aimed at that I am indebted for it It wall,
therefore, be no great wonder 1f I should not be able to quut it without reluc-

tance On the other hand, the marks of stiffness which will doubtless be per-
ceived 1 a mulatude of places, are chiefly owing to a sohatous, and not per-

fectly successful, pursuit of this same method New instruments are m
handled at first wath perfect case N
1 The 1dea of government, it may be observed, 1s mtroduced here withoug j\ 5

a@_& picparawon, The fact of ms being ¢stablished, T assume as notonous]

and the necesuty of it as ahike obwious and incontestable Observationg

mdicating that necesuty, if any such should be thought worth looking at

this view, may be found by turning to a passage in a former chafyer, whc!%

they were mcidentally adduced for the purpose of dlustranon  See Chap xu

[Conscquences), § xvi.
v

&
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taity of persons, may accordingly be produced by the

instrumentality either of external or of internal adversanes.
Now when 1t 1s produced by the agent’s own unassisted
powers, or by the mstrumentality of internal adversares,
or only by the mstrumentality of things, 1t 1s seldom that 1t
can show 1tself 1n any other shape f(settmg aside any mfluence
it may exert on the operations of government) than either
that of an offence against assignable individuals, or that of
an offence against a local or other subordinate class of persons

If there should be a way 1n which rmschief cansbe produced,
by any of these means, to individuals altogether unassignable,
1t will scarcely be found conspicuous or important enough to
occupy a title by 1tself 1t may accordingly be referred'to the
muscellaneous head of offences against the national interest n
general The only mischief, of any considerable account,
which can be made to impend mdisciminately over the whole
number of members i the community, 1s that complex kind
of mischief which results from a state of war, and 1s produced
by the instrumentality of external adversanes, by their being
provoked, for mstance, or invited, or encouraged to nvasion.
In this way may a man very well bring down a muschaef,
and that 2 very heavy one, upon the whole community n
general, and that without taking a part in any of the mjunes
which came i consequence to ic offered to particular
individuals.

Next with regard to the mischief which an offence may
bring upon the public by its mfluence on the operations of
the government This 1t may occasion either, 1 In a more
immediate way, by 1ts influence on those operations themselves:
2. In a more remote way, by 1ts influence on the nstruments
by or by the help of which those operations should be per-
formed or 3 In a more remote way sull, by its influence
on the sources from whence such instruments are to be derived.
First then, as to the operations of government, the tendency
of these, 1n as far as 1t 1s conformable to what on the prinaple

1 Seeinfra, hv note Even this head, ample as 1t 15, and vague as it may seem
to be, will not, when examined by the prinaiple of aulity, serve, any more
than another, to secrete any offence whxcﬁ has no title to be placed there To
show the faam or loss of pleasure which 1s likely to ensue, 1s a problem, which
before a legislator can justfy himself in adding the act to the catalogue of
offences, he may 1n thus case, as in every other, be called upon to solve
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of utiity 1t ought to be, 1s in every case cither to avert
mischief from the commumnty, or to make an addition to the
sum of positive good.! Now muschief, we have seen, must
come either from external adversaries, from internal adver-
sartes, or from calamittes With regard to muschief from
external adversaries, there requires no further division. As to
muschief from internal adversaries, the expedients employed for
averting 1t may be disunguished nto such as may Ec applied
before the discovery of any mischievous design 1n particular,
and such as cannot be employed but n consequence of the
discovery of some such design. the former of these are
commonly referred to a branch which may be styled the
preventive branch of the police. the latter to that of justice 2
Secondly, As to the instruinents which government, whether
mn the averting of evil or mn the producing of positve good,

1 For examples, see infra, iv note Thus branch of the business of govern-
ment, a sort of work of supererogation, as it may be called, in the calendar of
pohtical duty, 15 comparanvely but of recent date It 1s not for this that the
untutored many could have onginally submitted themselves to the domumon
of the few It was the dread of evil, not the hope of good, that first cemented
socieues together Necessartes come always before luxunes The state of
language marks the progress of ideas Time out of mund the military depart-
ment has had a name so has that of justice the power which occupies nself in
prevenung muschuicf, pot tll lately, and that but a loose one, the pohice for
the power which takes for us object the mntroducnon of posiive good, no
peculiar name, however inadequate, scems yet to have been devised

? The funcuons of jusuce, and those of the police, must be apt 1n many
points to rin oné fite ansthér @ipecially as the business would be very badly
managed if the same persons, whose more particular duty 1t 1s to act as officers
of the police, were not upon occasion to act 1 the capaaty of officers of
justice The i1deas, however, of the two funcuons may sull be kept distinct
and I sece not where the hne of separation can be drawn, uniess 1t be as above

As to the word police, though of Greek extracuon, 1t seems to be of French
growth 1t1s from France, at least, that it has been tmported into Great Britain,
where 1t still retains 1ts foreign garb in Germany, if it did not onginate there,
1t has at least been naturalized. Taken all together, the 1dea belonging to 1t
scems to be too mulnfarious to be suscepuble of any single defimtion
‘Want of words obliged me to reduce the two branches here specified 1nto one.
Who would have endured in thus place to have seen two such words as the
phthano-paranomsc or crime-preventing, and the phthano-symphone or calamsty-
preventing, branches of the police? the inconveniences of umang the two
branches under the same denomunation, are, however, the less, inasmuch as
the operations requisite to be performed for the two purposes will n many
cases be the same  Other functions, commonly referred to the head of police,
may be referred either to the head of that power which occupies itself n
promoting in a posiave way the increase of the nauonal fehaty, gr of that
?Vluch cmploys itself 1 the management of the public wealth See infra,

v o=
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can have to work wath, these must be cither persons or things.
Those which are destined to the partc function of
guarding against muschief from adversaries m general, but
more particularly from external adversanes,® may be dis-
tunguished from the rest under the collective appellation of
the public military force, and, for conciseness’ sake, the military
force The rest may be characterised by the collective appella-
tion of the public wealth Thirdly, with regard to the sources
or funds from whence these mstruments, howsoever appled,
must be denived, such of them as come under #he denomina-
tion of persons must be taken out of the whole number of
persons that are m the community, that s, out of the total
population of the state so that the greater the populatisn, the
greater may cateris paribus be this branch of the public wealth,
and the less, the less. In hike manner, such as come under the
denomunation of things may be, and most of them commonly
are, taken out of the sum total of those things which are the
separate properties of the several members of the commumty

the sum of which properties may be termed the national
wealth-2 so that the greater the national wealth, the greater
ceterss parsbus may be this remaiming branch of the public
wealth, and the less, the less It 1s here to be observed, that
if the mfluence exerted on any occasion by any individual
over the operanions of the government be pernicious, 1t must

1 It1s from abroad that those permcious enterprises arc most apt to oniginate,
which come backed with a greater quantrey of physical force than the persons
who are m a2 more particular sensé the officers of justuce are wont to have at
their command Maschief, the perpetration of which 1s ensured by a force of
such magnitude, may therefore be looked upon m general as the work of
external adversaries Accordingly, when the persons by whom it 1s perpetrated
are 1n such force as to bid defiance to the ordinary efforts of justce, they loosen
themselves from their original denomnation 1n proportion as they increase
in force, tll at length they are looked upon as being no longer members of the
state, but as standing altogether upon a foonng with external adversanes
Give force enough to robbery, and 1t swells mto rebelion give permanence
enough to rebellion, and 1t settles into hostility

Z It must be confessed, that m common speech the distnction here
cstablished between the public wealth and the natcnal wealth 18 but 1n-
differently settled nor 1s thus to be wondered at, the 1deas themselves, though
here necessary to be disnngmshed, being so frequently convertible But I am
mustaken if the language will furnish any other two words that would express
the disuncuon beteer Those m question wall, I imagmne, be allowed to be
thus far well chosen, that 1f they were made to change their places, the 1ntport
given to them would not appear to be quite so proper as that winch 1s given
to them as they stand at present
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be 1n one or other of two ways: 1. By causing, or tending to
cause, operations nof to be %erfotmed which ought to be
performed, 1 other words, by impeding the operations of
overnment. Or, 2 By causing operations to be performed
which ought not to be performed; m other words, by mis-
directing them Lastly, to the total assemblage of the persons’
by whom the several political operations above mentioned
come to be performed, we set out with applying the collec=
uve appellaton of the government. Among these persons
there commoniy! 15 some one person, or body of persons whose
office 1t 1s to assign and distribute to the rest their several
departments, to determine the conduct to be pursued by each
in the performance of the particular set of operations that
belongs to him, and even upon occasion to exercise his
function 1mn his stead Where there 1s any such person, or
body of persons, he or 1t may, according as the turn of the
phrase requires, be termed the sovereign, or the sovereignty.
Now 1t 15 evident, that to mmpede or misdmrect the
of the sovereign, as here described, may be to impede or
musdirect the operations of the several departments of govern-
ment as described above.

From this analysis, by which the connection between the
several above-mentioned heads of offences 15 exhibited, we
may now collect a defimtion for each article By offences
against external security, we may understand such offences
whereof the tendency 1s to bring upon the pubhc a mischief
resulung from the hostthues of foreign adversaries By
offences aganst justice, such offences whereof the tendency 1s
to impede or musdirect the operations of that power which 1s
employed 1 the business of guarding the pughc aganst the
muschiefs resulting from the delinquency of internal adver-
saries, as far as 1t 1s to be done by expedients, which do not
come to be applied 1 any case nI( after the discovery of some
particular design of the sort of those which they are calculated
to prevent By offences against the preventive branch of the police,
such offences whereof the tendency 1s to impede or masdirect

1 1 should have been afraid to have said necessanly  In the Umited Provinces,
n the Helvetic, or even mn the Germamc body, where 15 that one assembly
in which an absolute power over the whole resides? where was there mn the

Roman Commonweaith? I would not undertake for certam to find an answer
to all thesc quesnons
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the operations of that power which 1s employed n guarding
agamnst muschiefs resulting from the delinquency og nternal
adversaries, by expedients that come to be apphed beforehand,
or of that which ts employed 1 guarding agamst the mischsefs
that might be occasioned by physical calamities By offences
against the public force, such offences whereof the tenden
1s to impede or musdirect the operations of that power whxgi
15 destined to guard the public from the mISCthFS which may
result from the hostility of foreign adversanes, and, n case
of necessity, m the capacity of munisters of*justce, from
muschuefs of the number of those which result from the dehin-
quency of mternal adversares
By offences aganst the ncrease of the national felicity, such
offences whereof the tendency 1s to tmpede or musapply the
operations of those powers that are employed in the conduct-
mg of vanous establishments, which are calculated to make,
mn so many different ways, a posiive addition to the stock of
pubhic happiness By offences against the public wealth, such
offences whereof the tendency 15 to dimimsh the amount or
musdirect the apphcation of the money, and other articles of
wealth, which the government reserves as a fund, out of
which the stock ofg mnstruments employed m the service
above mentioned may be kept up By offentces agamst popula-
tion, such offences whereof the tendency 1s to diminish the
numbers or impair the polincal value of the sum total of
the members of the commumty By offences aganst the
national wealth, such offences whereof the tendency 1s to
dimimnush the quanuty, or mmpair the value, of the things
which compose the separate properties or estates of the several
members of the commumty.

18 In thus deduction, 1t may be asked, what place 1s left for

offences agamst religion? This we shall see presendy For combating the

religron with
the foregosng
ones

vartous kinds of offences above enumerated, that 1s, for com-
bating all the offences (those not excepted which we are now
about considering) which 1t 1s m man’s nature to commut,
sthe state has two great enginet, punishment and reward punish-
ment, to be applied to all, and upon all ordinary occasions-
teward, to be apphed to a few, fgr particular purposes, and
gpon extraordinary occasions But whether or no a man
has done the act which renders him an object meet for punish-
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ment or reward, the eyes of those, whosoever they be, to
whom the management of these engines 1s entrusted cannot
always see, nor, where 1t 1s pumshment that 1s to be adminis~
tered, can their hands be always sure to reach um. To supply
these deficiencies mn pomt of power, 1t 1s thought necessary,
or at least useful (without which the truth of the doctrme
would be nothing to the purpose), to inculcate into the minds
of the people the belief of the existence of a power applicable
to the same ‘purposcs, and not hable to the same deficiencies-
the power ota supreme mwvisible being, to whom a disposition
of contributing to the same ends to which the several msatu-
tions already mentioned are calculated to contribute, must for
this purpose be ascribed It 1s of course expected that thus
power will, at one ime or other, be employed i the pro-
motmg of those ends and to keep UE and strengthen thus
expectation among men, 1s spoken of as bemng the employment
of a kind of allegorical personage, feigned, as before,! for
conventence of discourse, and styled religion  To dimumsh,
then, or musapply the influence of rehigion, 1s pro tanto to
diminush or musapply what power the state has of combatng
with effect any of the before-enumerated kinds of offences;
that 15, all kinds of offences whatsoever. Acts that appear
to have this tendency may be styled offences against religion.
Of these then may be composed the tenth division of the class
of offences agamnst the state ®

1 See par xvu wich regard to fustice

? It may be observed, that upon this occasion I consider religion in no other
bght, than 1n respect of the mfluence 1t may have on the bappiness of the
present life  As to the effects 1t may have 1n assuning us of and prepanng us for
a better hife to come, this 1s 2 matter which cones not withun the cogmzance
of the legislator  See ut [Offences aganst rehigion])

I say offences against religion, the fictitious entity not offences agamst God,
the real being  For, what sort of pawn should the act of a feeble mortal occasion
to a being unsuscepuble of pain? How should an offence affect im? Should 1t
be an offence against his person, his property hus reputation, or his condinon?

It has commonly been the way to put offences aganst rebgion foremost.
The 1dea of precedence 1s naturally enough connected with that of reverence.
"Bk Aws dpyueofa. But for expressing reverence, there are other methods
encugh that are Jess equivocal And i point of method and perspicuuey, 1t 18
evident, that with regard to offences against religion, nether the nature of the
muschuef whach 1t 18 their tendency to produce, nor the reason there may
be for pumishing them, can be understood, but from the consideranon of the
several muschiefs which result from the several other sorts of offgnces In 2

pohtcal view, 1t 1s only because those others are muschievous, that offences
agamst relizion are so too
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Connection of 19 If there be any acts which appear liable to affect the
l‘{"“" 44"t state m any one or more of the above ways, by ?_pcratmg in
national
interest m prejudice of the external secunity of the state, or of 1ts mternal
zﬂzﬂd wih  security; of the public force, of the mcrease of the national
rest felicity; of the public wealth, of the national population; of
the national wealth; of the sovereignty, or of religion; at the
same time that 1t 15 not clear mn which of all these ways they
will affect 1t most, not but that, according to contingencies,
they may affect 1t in one of these ways only or i another;
such acts may be collected together under a miscellaneous
division by themselves, and styled offences against the national
interest in general. Of these then may be composed the eleventh
and last division of the class of offences against the states
Sub-dwisions of ~ 20. 'We come now to class the fifth consisting of multiform
2’;;“‘ 3 emi-  offences These, as has been already intimated, are either
Dinsions of  Offences by falsehood, or offences concerning trust Under the
offences by head of offences by falsehood, may be comprehended, 1
Jalsehood Simple falsehoods 2 Forgery 3 Personation 4. Perjury.!
Let us observe 1n what particulars these four kinds of false-
hood agree, and 1n what they differ.
Offtnces by 21 Offences by falsehood, however diversified 1n other
Jalsehood, 1 parpiculars, have this i common, that they consist m some
what they agree
with one . abuse of the faculty of discourse, or rather, as we shall see
other hereafter, of the faculty of mfluencing the sentiment of belef
n other men,? whether by discourse or otherwise The use
of discourse 1s to influence belief, and that n such manner as
to give other men to understand that things are as they are
1 Thus division of falsehoods, 1t 1s to be observed, 15 not regularly drawn
out that bemg what the nature of the case will not here admut of Falsehood
may be infimtely diversified 1n other ways than these In a particular case, for
mstance, simple falsehood when uttered by writing, 1s disinguished from the
same falsechood when uttered by word of mouth, and has had a particular
name given to it accordingly I mean, where it strikes aganst reputation,
n which case, the instrument 1t has been uttered by has been called a libel
Now 1t 1s obvious, that 1n the same manner 1t mught have recetved a disanct
name m all other cases where 1t 15 uttered by wnting But there has not
happened to be any thing w parucular that has disposed mankind i those
cases to give 1t such a name The case 15, that among the mnfinity of circum-
stances by which 1t mughe have been diversified those which constitute 1t 2
libel, happen to have cng:iﬁed a pecuhar share of attention on the part of the
msttutors of language either 1n virtue of the influence which these circum-
stances have on the tendency of the act, or 1n virtue of any particular degree of
force with which on any other account they may have disposed 1t to stnike
upon the imagmation . T

3 Sec B 1 ut [Falsehoods)
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really. Falsehoods, of whatever kind they be, agree in thus:
that they give men to understand that things are otherwise
than as m reality they are.

22. Personatton, forgery, and petjury, are each of them —in what they
dstinguished from other modes of uttering falsehood by #fr
certan spectal circumstances. When a falsehood 15 not
accompanied by any of those circumstances, 1t may be styled
simple falsehood. These circumstances are, 1. The form in
which the falsehood 1s uttered 2 The arcumstance of its
relating or not to the identity of the person of hum who utters
it 3 The solemnity of the occasion on which 1t 1s uttered ?

The particular application of these distinctive characters may
more commodiously be reserved for another place 2

23 We come now tq the sub-divisions of offences by Sub-diwsions of

falschood These will bring us back nto the regular track of 90e% b

falsehood are
analysss, pursued, without deviation, through the four pre- determned by

ccdmg classes the dwisions of
the preceding

By whatever means a muschuef 1s brought about, whether ;¢
falsehood be or be not of the number, the individuals hiable to
be affected by 1t must either be assignable or unassignable.
If assignable, there are but four material articles i respect to
which they can be affected to wat, their persons, their pro-
perties, their reputations, and their conditions 1n life. The case
1s the same, 1f, though unassignable, they are compnsable
any class subordmate to that which 1s composed of the whole
number of members of the state If the falschood tend to the
detriment of the whole state, it can only be by operating n
one or other of the characters, which every act that 1s an
offence aganst the state must assume, viz, that of an offence
aganst external secunity, against justice, aganst the preventive
branch of the police, agamst the public force, agamst the
ncrease of the national felicity, against the public wealth,
agamnst the national population, agamnst the national wealth,
agamst the sovereignty of the state, or agamst its religion.

1 There are two other arcumstances sall more material, viz, 1. The
parties whose mterest 1s affected by the falschood 2 The pomt or article in
wluch that meerest 1s affected These arcumstances, however, enter not mnto
the compositton of the generical character. Their use 15, as we shall see, to
ch:rarctclnze the several species of each genus See B 1 at [Falsehoods)
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Offmces of this  24. It 1s the common property, then, of the offences that
g::“ e belong to this division, to run over the same ground that is
es change

thewr names, n occupied by those of the preceding classes. But some of them,

others not as we shall see, are apt, on various occasions, to drop or
change the names which bring them under this division- this
1s chiefly the case with regard to simple falsehoods Others
retain their names unchanged, and even thereby supersede
the names which would otherwise belong to the offences
which they denominate this 15 chiefly the case with regard
to personation, forgery, and perjury When this circum-
stance then, the circumstance of falsehood, intervenes, m
some cases the name which takes the lead 1s that which
mdicates the offence by its effect, i other cases, 1t & that
which mndicates the expedient or mstrument as 1t were by
the help of which the offence 1s commutted. Falsehood, take
1t by 1tself, consider 1t as not being accompanied by any other
material circumstances, nor therefore productive of any
material effects, can never, upon the principle of utility, con-
stitute any offence atall Combined with other circumstances,
there 1s scarce any sort of permcious effect which 1t may not
be nstrumental 1n producing It 1s therefore rather m com-
pliance with the laws of language, than 1n consideration of
the nature of the things themselves, that falschoods are made
separate mention of under the name and 1n the character of
distinct offences Al this would appear plam enough, if 1t
were now a time for entering into particulars but that 1s
what cannot be done, consistently with any principle of order
or convenience, until the mferior divistons of those other
classes shall have been previously exhibited

Atust—what 25 We come now to offences agamst trust A trust s,
where there 1s any particular act which one party, in the
exerctse of some power, or some right,! which 1s conferred on

Power and 1 Powers, though not a species of nghts (for the two sorts of fictious
nght, why noentuies, termed a power and a right, are altogether disparate) are yet so far
complete defim- included under nghts, that wherever the word power may be employed, the
tion 1s here  word right may also be employed The reason 15, that wherever you may speak
given of them of a person as having 2 power, you may also speak of hum as having a right
to such power but the converse of this propositon does not hold good
there are cases in which, though you may speak of 2 man as having a nght,
you cannot speak of hum as having a power, or 1n any other way make any
mention of that word On vanous occasions you have a right, for nstance, to
the services of the magstrate but if you are a pnivate person, you have no
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him, 1s bound to perform for the benefit of another. Or,
more fully, thus: A party is said to be mvested with a trust,

power over lum- all the power 1s on his ssde  Thus being the case, as the word
right was employed, the word power mught perhaps, without any deficiency
m the sense, have been omutted  On the present occasion however, as 1n speak-
ing of trusts this word 1s commonly made more use of than the word nghe,
1t seemed most eligible, for the sake of perspicuity, to msert them both

It may be expected that, since the word frust has been here expounded, the
words power and right, upon the meaning of which the exposition of the word
trust 13 made to depend, should be expounded also and certamn 1t 1s, that no
two words can stand more in need of 1t than these do  Such exposition I
accordingly set about to give, and indeed have actually drawn up but the
details into which I found 1t necessary to enter for this purpose, were of such
length as to take up more room than could consastently be allotted to them in
this place  With respect to these words, therefore, and a number of others,
such as possession, title, and the hke, which 1n pownt of 1mport are imseparably
connected with them, nstead of exhibiting the exposition tself, T must content
myself with giving a general 1d&a of the plan which I have pursued i framung
1t and as to every thing else, I must leave the import of them to rest upon
whatever footing 3t may happen to stand upon 1n the apprehension of each
reader Power and nght, and the whole tnbe of fictitious enties of this stamp,
are all of them, in the sensc which belongs to them 1n a book of junsprudence
the results of some manifestation or other of the legislator’s wall with respect
to such or such an act Now ¢very such manifcstation 1s erther 2 prohibion,
a command, or thetr respective negations, viz a perrrussion, and the declara~
tion which the legislator makes of hus will when on any occaston he leaves
an act uncommanded Now, to render the expression of the rule more con~
cise, the commanding of a positive act may be represented by the prohibition
of the negative act which 15 opposed to 1t To know then how to expound a
nght, carry your eye to the act which, 1n the arcumstances in question, would
be a violanion of that night the law creates the nght by prohubiung that act
Power, whether over a man’s own person, or over other persons, or over
thungs, 1s constituted in the first mnstance by permussion but n as far as the law
takes an active part in corroborating 1t, it 1s created by prohibioon, and by
command by prohibition of such acts (on the part of other persons) as are
Judged incompatible with the exercise of i, and upon occasion, by command
of such acts as arc judged to be necessary for the removal of such or such
obstacles of the number of those which may occur to impede the exerase of 1t
For every nght which the law confers on one party, whether that party be
an tndividual, a subordinate class of individuals, or the public, it thereby imposes
on some other partv a duty or obligation But there may be laws which com-
mand or prohibit acts, that 15, 1mpose duties, without any other view than the
benefit ofP the agent these generate no nights dunes, therefore, may be exther
extra~regarding or self-regarding extra-regarding have nghts to correspond to
them self-regarding, none

That the exposition of the words pewer and right must, in order to be correct,
enter 1nto a great vanery of details, may be presently made appear One
branch of the system of rights and powers, and but one, are those of which
property 1s composed to be correct, then, 1t must, among other things, be
applicable to the whole tribe of modifications of which property 1s susceptible
But the commands and prohibitions, by which the powers and rghts that com-
pose those several modifications are created, arc of many different forms
ta comprise the exposition in question within the compass of a sincle para-
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when, being mvested with a power, or with a right, there is 2
certain behaviour which, in the exercise of that power, or
of that night, he 1s bound to mantain for the benefit of some
other par?r In such case, the party first mentioned 1s styled
a trustee, for the other party, no name hasever yet been found:
for want of a name, there seems to be no other resource than
to give 2 new and more extensive sense to the word beneficiary,
or to say at length the party to be benefited *

graph, would therefore be impossible to take as many tpmgraphs for 1t as
would be necessary, 1n order to extubit these different forms, would be to
engage 1n a detail so ample, that the analysts of the several possible speaies of
property would compose only a part of 1t This labour, uninviting as 1t was,
I have accordingly undergone but the result of 1t, as may well be imzgined,
seemed too volummous and minute to be exhibited 1 an outline hke the
present. Happily 1t 1s not necessary, except oply for the saentfic purpose of
arrangement, to the understanding of any tlung that necd be said on the penal
branch of the art of legislanon In 2 work which should treat of the aival
branch of that art, 1t would find uts proper place and 1n such a work, if con-
ducted upon the plan of the present one, 3t would be indispensable Of the
Limits which seem to separate the one of these branches from the other, a pretty
ample description wnll be found in the next chapter from which some further
hights respecung the course to be taken for developing the notions to be
annexed to the words right and power, may incidentally be collected  See 1n
particular, § 3 and 4 See also par 55 of the present chaprer

T maght have cut this matter very short, by proceeding 1n the usual strain,
and saying, that a2 power was a faculty, and that a right was a privilege, and
so on, following the beaten track of defimtion But the inanity of such a
method, 1n cases hike the present, has been already pointed outz a power 1s
not a—any thing netther 1s a nght a—any thing the case 1s, they have neither
of them any supenor genus these, together wath duty, obligatron, and a mulu-
tude of others of the same stamp, bewmng of the number of those ficttious
enuttes, of which the import can by no other means be illustrated than by
show:ng the relation which they bear to real ones

1 The first of these parties 1s styled in the law language, as well as
common speech, by the name here given to hun  The other 1s styled, in the
technical language of the Enghish law, a cestuy que trust 1n common speech, as
we have observed, there 15, unfortunately, no name for hum  As to the law
phrase, 1t 1s anuquated French, and though complex, 1t 1s sull elhpueal, and to
the lughest degree obscure The phrase m full length would run 1n some such
manner as this cestuy al use de qut le trust est créé he to whose use the trust or
benefit 1s created In a particular case, a cestuy que trust 15 called by the Roman
law, fidei~commissarius  In 1matation of this, I have seen um somewhere or
other called in English a fide-commuttee Thas term, however, seems not very
expressive A fide~commuttee, or, as 1t should have been, a fider-commuttee,
seems, lhiterally speaking, to mean one who 1s commutted to the good faith of
another Good faith seems to consist 1n the keeping of a promise  But a trust
may be created without any promse in the case It 13 ndeed common enough
to exact a promuse, 1n order the more effectually to oblige a man to do that
which he 15 made to promse he will do But this 13 merely an aceirdental

a See Fragment of Government, Chap v § 6, note
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The trustee 1s also said to have a trust conferred or smposed
upon him, to be invested with a trust, to have had a trust given
him to execute, to perform, to discharge, or to fulfil. The
party to be benefited, 1s said to have a trust established or
created m hus favour: and so on through 2 variety of other
phrases.

26. Now 1t may occur, that a frust 15 oftentimes spoken of Offences agamst
as a spectes of conditron.! that a trust 1s also spoken of as a::j'}f:;fr'f;""'
species of pr0£erty° and that a condition 1tself 15 also spoken of why ranked’
m the same light It may be thought, therefore, that in the :’“’" separate
first class, the diviston of offences agamst condition should “***™
have been included under that of the offences against property:
and that at any rate, so much of the fifth class now before us as
contamns offences agamnst trust, should have been included
under one or other of those two divisions of the first class.

But upon examunation 1t will appear, that no one of these
divisions could with convenience, nor even perhaps with
propriety, have been mcluded under either of the other two.
It will appear at the same ume, that there 15 an mtimate
connection subsisting amongst them all- msomuch that of the
lists of the offences to which they are respectively exposed,
any one may serve mn great measure as a model for any other.
There are certan oﬁ%nccs to which all trusts as such are
exposed to all these offences every sort of condition will be

circumstance A trust may be created wathout any such thing What 1s 1t
that constitutes a legal obligation 1n any case? A command, express or virtual,
together with punishment appointed for the breach of it By the same means
may an obhgation be constituted 1n this case as well as any other Instead of
the word benefictary, which I found 1t necessary to adopt, the sense would be
better expressed by some such word as benefictendary (a word analagous 1
1ts formation to referendary), were 1t such an one as the ear could bring
wuself to endure  This would put 1t more effectually out of doubt, that the
party meant was the party who ought to receive the benefit, whether he
actually receaves 1t or no  whereas the word beneficary might be understood to
mamate, that the benefit was actually received while 1n offences agamst
trust the muschief commonly 15, that such benefit 1s reaped not by the person
1t was designed for, but by some other for mstance, the trustee
1 It 1s for shortness’ sake that the propositton 1s stated as 1t stands 1n the text

If cnitacally examuned, st mught be found, perhaps, to be scarcely justifiable
by the laws of language For the fictittious entities, characterized by the two
abstract terms, trust and condition, are not subalternate but disparate  To speak
with perfect preciston, we should say that he who 15 invested with a trust is,
on that account, spoken of as being invested with a conditon viz the condi~
tion of a ttl;stcc Wcj| spakfof the condittion of a trustee as we ipeak of the
e ~infag' . dor~f "er
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found exposed at the same time that particular spectes of the
offences agamst trust will, upon their application to particular
conditions, receive different particular denomunations. It
will appear also, that of the two groups of offences into which
the list of those against trust will be found naturally to divide
uself, there 1s one, and but one, to which property, taken mn
1ts proper and more confined sense, stands exposed and that
these, 1n their application to the subject of property, will be
found susceptible of distinct modifications, to which the
usage of language, and the occasion there 1s for disunguishing
them 1n pomt of treatment, make 1t necessary to find names
In the first place, as there are, or at least may be (as we shall
see) condiions which are not trusts,! so there are trusts of
which the idea would not be readily and naturally under-
stood to be included under the word conditron add to whach,
that of those conditions which do mclude a trust, the greater
number mclude other ingredients along with 1t so that the
idea of a condition, if on the one hand 1t stretches beyond the
1dea of a trust, does on the other hand fall short of 1t. Of the
several sorts of trusts, by far the most important are those in
which 1t 15 the public that stands in the relation of benefictary
Now these trusts, it should seem, would hardly present them-
selves at first view upon the mention of the word condition
At any rate, what 15 more matenal, the most important of
the offences against these kinds of trust would not scem to be
mncluded under the denomunation of offences agamst condi-
tion The offences whuch by this latter appellanon would be
brought to view, would be such only as seemed to affect the
mterests of an ndividual of hum, for example, who 1s con-
sidered as being mnvested with that condinon  But m offences
against public trust, 1t 15 the influence they have on the interests
of the public that constitutes by much the most material part
of their permicious tendency the influence they have on the
mterests of any mdividual, the only part of their influence
which would be readily brought to view by the appellation
of offences agamst condition, 1s comparatively as nothing.
The word trust directs the attention at once to the interests
of that party for whom the person m question 1s trustee:
which party, upon the addition of the epithet publc, 15
! Infr- 55
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immediately understood to be the body composed of the
whole assemblage, or an indefinite portion of the whole assem-
blage of the members of the state. The 1dea presented by the
words public trust 1s clear and unambiguous 1t1s but an obscure
and ambiguous garb that that 1dea could be expressed i by
the words public condition. It appears, therefore, that the
principal part of the offences, included under the denomina-
tion of offences aganst trust, could not, commodiously at
least, have been included under the head of offences aganst
condition. .

It 1s evident enough, that for the same reasons neither could

they have been mc%udcd under the head of offences agamnst

ropeety It would have appeared preposterous, and would
ﬁavc argued a total nattention to the leading prinaiple of the
whole work, the principle of utility, to have taken the most
mischievous and alarming part of the offences to which the
public stands exposed, and forced them mnto the lst of
offences against the property of an individual. of that mdivi-
dual, to wit, who m that case would be considered as having
in hum the property of that public trust, which by the offences
m question 1s affected.

Nor would 1t have been less improper to have included
conditions, all of them, under the head of property and
thereby the whole catalogue of offences agamst condinon,
under the catalogue of oﬂ%nces against property. True 1t 1s,
that there are oﬁ%nccs agamst condition, which perhaps with
equal propriety, and without any change in their natare, might
be considered i the hight of offences agamnst property so
extensive and so vague are the ideas that are wont to be
annexed to both these objects But there are other offences
which though with unquestionable propriety they mught be
referred to the head of offences agamnst condition, could
not, without the utmost violence done to language, be forced
under the appellation of offences agamnst property. Property,
considered with respect to the proprietor, imphes mvan:l:{y
a benefit, and nothing else whatever obligations or burthens
may, by accident, stand annexed to 1t, yet i 1tself it can never
be otherwise than beneficial. On the part of the proprietor
1t 1s created not by any commands that are laid on hum, but
by his being left free to do with such or such an article as he
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likes. The obligations 1t 1s created by, are in every instance
laid upon other people. On the other hand, as to condinons,
there are several which are of a mixed nature, importing as
well a burthen to him who stands invested with them as a
benefit: which indeed 1s the case with those conditions which
we hear most of under that name, and which make the
greatest figure

There are even condiions which import nothing but
burthen, without any spark of benefit Accordingly, when
between two parties there 1s such a relation, that one of them
stands m the place of an object of property with respect to
the other, the word property 1s applied only on one side, but
the word condition 1s apphed alike to both 1t 1s but one of
them that 1s sa1d on that account to be possessed of a property;
but both of them are alike spoken of as being possessed of or
bemng mvested with a condition 1t 1s the master alone that 1s
considered as possessing a property, of which the servant, n
virtue of the services he 1s bound to render, 1s the object:
but the servant, not less than the master, 1s spoken of as possess-
mg or being mnvested with a condinon

The case 1s, that if a man’s condition 1s ever spoken of as
constituting an article of his property, 1t 1s 1n the same loose and
mdefinite sense of the word m which almost every other
offence that could be imagmed might be reckoned mto the
list of offences agamnst property If the language indeed were
m every mstance, in which 1t made use of the phrase, obyect of
property, perspicuous enough to pomt out under that appella-
tion the matenal and rcal%y existent body, the person or the
thing m which those acts termumate, by the performance of
which the property s said to be enjoyed, if, i short, mn the
import given to the phrase object of property, 1t made no other
use of 1t than the putting 1t to signify what 1s now called a
corporeal object, this difficulty and this confusion would not
bave occurred. But the import of the phrase object of property,
and 1n consequence the import of the word property, has been
made to take a much wider range. In afmost every case
mn which the law does any thing for a man’s benefit or advant-
age, men are apt to speak of 1t, on some occasion or other, as
conferring on him a sort of property. At the same time, for
one reason or other, 1t has m several cases been not practic~
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able, or not agreeable, to bring to view, under the appellation
of the object of his property, the thing mn which the acts, by the
performance of w}uc{x the property 1s said to be enjoyed, have
their termination, or the person . whom they have therwr
commencement. Yet something which could be spoken of
under that appellation was absolutely requisite? The ex-
pedient then has been to create, as 1t were, on every occasion,
an 1deal being, and to assign to a man this 1deal bemng for the
object of his property and these are the sort of objects to
which men of science, n taking a view of the operations of
the law 1 thus behalf, came, 1n process of nme, to give the
name of imcorporeal Now of these mcorporeal objects of

roperty the variety 1s prodigious, Ficutious entiies of this
Eln have been fabricated almost out of every thing not
conditions only (that of a trustee included), but even reputation
have been of the number Even lberty has been considered
this same pomt of view and though on so many occasions
1t 1s contrasted with property, yet on other occasions, bemng
reckoned mto the catalogue of possessions, 1t seems to have

1 It 15 to be observed, that n common speech, 1n the }ahrasc the obyect of a
man's property, the words the object of are commonly left out, and by an
ellhipss, which, violent as 1t s, 15 now become more famuliar than the phrase
at length, they have made that part of 1t which consists of the words a man’s
property perform the office of the whole In some cases then 1t was only on a
part of the object that the acts 1n question mught be performed and to say, on
this account, that the object was 2 man’s property, was as much as to mtrmate
that they mught be performed on any part In other cases 1t was only certan
particular acts that might be excrcised on the object and to say of the object
that 1t was his property, was as much as to intimate that any acts whatever
might be exercised on 1t Someumes the acts 10 question were not to be exer-
cised but at a future fime, nor then, perhaps, but 1n the case of the happening
of a particular event, of which the happening was uncertamm and to say of an
object that 1t was his property, was as much as to mntumate that the acts m

ueston might be exercised on 1t at any tme Somettmes the object on which
the acts 1n question were to have their termination, or their commencement,
was 2 human creature and to speak of one human creature as being the pro-
perty of another 1s what would shock the ear every where but where slavery
15 established, and even there, when applied to persons 1a any other condition
than that of slaves Among the first Romans, indeed, the wife herself was the
property of her husband, the child, of hs father, the servant, of hus master
In the civilized nations of modern times, the two first kinds of property are
altogether at an end and the last, unhappily not yet at an end, but however
verging, 1t 1s to be hoped, towards extincion The husband’s prop 1
now the company* of his wife, the father's the guardianship and serv:ce:f)?'hxs
child, the master’s, the service of his servant ’

% The consortium, says the English Law
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been considered as a branch of property Some of these
applications of the words property, object of property (the last,
for instance), are looked upon, indeed, as more figurative,
and less proper than the rest but since the truth 1s, that where
the immediate object 1s ncorporeal, they are all of them
improper, 1t 1s scarce practicable any where to draw the hne.
Notwithstanding al{) this lautude, yet, among the relations
m virtue of which you are said to be possessed of a condition,
there 1s one at least which can scarcely, by the most forced
construction, be said to render any other mart. or any other
thing, the object of your property Thus 1s the night of perse-
vering 1n a certain course of action, for mstance, mn the exer-
asing of a certamn trade Now to confer on you thit night,
m a certamn degree at least, the law has nothing more to do
than barely to abstan from forbidding you to exercise it
Were 1t to go farther, and, for the sake of enabling you to
exercise your trade to the greater advantage, prohibit others
from exercising the like, then, indeed, persons might be
found, who 1n a certain sense, and by a construction rather
forced than otherwise, might be spoken of as bemg the
objects of your property- viz by being made to render you
that sort of negatuve service which consists in the forbearing
to do those acts which would lessen the profits of your trade
But the ordmnary right of exercising any such trade or pro-
fession, as 1s not the object of a2 monopoly, imports no such
thing, and yet, by possessing this right, a man 1s said to possess
a condition and by forfeiting 1t, to forfeit his condition
After all, 1t will be seen, that there must be cases in which,
according to the usage of language, the same offence may,
with more or less appearance of propriety, be referred to the
head of offences against condition, or that of offences aganst
property, imndifferently In such cases the following rule may
serve for drawing the line Wherever, 1n virtue of your
possessing a property, or being the object of a property
possessed by another, you are characterised, according to the
usage of language, by a particular name, such as master,
servant, husband, wife, steward, agent, attorney, or the like,
there the word condition may be employed m exclusion of the
word property- and an offence mn which, in virtue of your
bearing such relation, you are concerned, etther in the capaaity
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of an offender, or 1n that of a party injured,-may be referred
to the head of offences aganst condition, and not to that of
offences against property. To gtve an example- Bemng bound,
mn the capacity of land steward to a certain person, to oversee
the repairing of a certain bridge, you forbear to do so; in this
case, as the services you are bound to render are of the number
of those which give occasion to the party, from whom they
are due, to be spoken of under a certain generical name, vz
that of land steward, the offence of withholding them may
be referred td the class of offences agamst condition But
suppose that, without being engaged n that general and mis~
ccﬁaneous course of service, which with reference to a par-
acular person would denomunate you his land steward, you
were bound, whether by usage or {v)y contract, to render him
that single sort of service which consists in the providing, by
yourself or by others, for the repaining of that bridge- 1n thns
case, as there 1s not any such current c?enommanon to whach,
m virtue of your bemg bound to render this service, you stand
aggregated (for that of architect, mason, or the like, 1s not
here 1n question), the offence you commut by withholding
such service cannot with propriety be referred to the class
of offences against condition 1t can only therefore be referred
to the class of offences against property

By way of further distinction, it may be remarked, that
where a man, m virtue of his bemg bound to render, or of
others being bound to render him, certain services, 1s spoken
of as possessing a condition, the assemblage of services 1s
gcncrafly so considerable, 1n point of duration, as to constitute
a course of considerable length, so as on a vanety of occastons
to come to be varied and repeated and 1n most cases, when
the condiion 1s not of a domestic nature, someumes for the
benefit of one person, sometimes for that of another. Services
which come to be rendered to a particular person on a par-
ticular occasion, especially if they be of short duration, have
seldom the effect of occastoming either party to be spoken of
as being mvested with a condition. The particular occasional
services which one man may come, by contract or otherwise,
to be bound to render to another, are mnumerably vanous-
but the number of conditions which have names fnay be
counted, and are, comparatively, but few.
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If after all, notwithstanding the rule here given for separat-
ing conditions from articles of property, any object should
present atsclf which should appear to be referable, with
equal propriety, to either head, the imconvenience would not
be material, since 1 such cases, as will be seen a httle farther
on, which ever appellation were adopted, the hst of the
offences, to which the object stands exposed, would be
substantially the same

These difficulties being cleared up, we now proceed to
extubit an analytical view of the several pBssible offences
agamst trust

Offences agamnst 27 Offences aganst trust may be distngushed, n the

trust—their «
et with first place, mto such as concern the existence of the‘trust in

each other the hands of such or such a persan, and such as concern the
exerase of the functions that belong to 1t Farst then, with
regard to such as relate to 1ts exastence An offence of this
description, like one of any other description, if an offence
1t ought to be, must to some person or other import a preju-

1 'We shall have occasion, a little farther on, to speak of the person in whose
. hands the trust exists, under the description of the person who possesses, or

1s 1n possession of 1t, and thence of the possession of the trust abstracted from
the consideration of the possessor However different the expression, the
import 1s 1n both cases the same  So wrregular and imperfect 1s the structure of
language on this head, that no one phrase can be made to st the 1dea on all
the occastons on which 1t 1s requusite 1t should be brought to view the phrase
must be conunually shifted, or new modified so hkewise 1n regard to condi-
tions, and 1n regard to property The bemng mnvested with, or possessing a
condition, the being 1n posscssion of an article of property, that 1s, 1f the object
of the property be corporeal, the having a legal title (defeasible or indefeasible)
to the physical possession of 1t, answers to the being i possession of a trust, or
the being the person in whose hands a trust exists In like manner, to the
exercise of the functions belonging to a trust, or to a condition, corresponds the
enjoyment of an article of property, that s, 1f the object of it be corporeal,
the occupatron These verbal cﬁscussxons are equally tedious and ndispensable
Striving to cut 2 new road through the walds of junsprudence, I find myself
continually distressed, for want of tools that arc fit to work with To frame a
complete set of new ones 1s impossible  All that can be done 15, to make here
and there a2 new one n cases of absolute necesaty, and for the rest, to patch
up from ume to time the 1mperfections of the old

As to the bipartinon which this paragraph sets out wath, 1t must be acknow-
ledged not to be of the nature of those which to a first glance afford a sort of
itwave proof of their being exhausnve There is not that marked connec-
tion and oppositton between the terms of st, which subsists between contra-
dictory terms and between terms that have the same common genus 1T
1magine, however, that upon examination 1t would be found to be exhaustive
notwithstanding  and that 1t mught even be demonstrated so to be But the
demonstration would lead us too far out of the ordinary track of language
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dice. This prejudice may be distinguished mto two branches-
1 That which may fall on such persons as are or should be
mnvested with the trust 2. That which may fall on the persons
for whose sake 1t 1s or should be instituted, or on other persons
at large. To begin with the former of these branches Let
any trust be concerved. The consequences which 1t 1s in the
nature of 1t to be productive of to the possessor, must, 1 as
far as they are material,! be either of an advantageous or of a
disadvantageous nature 1n as far as they are advantageous,
the trust may %e considered as a benefit or privilege- 1n as far
as they are disadvantageous, 1t may be considered as a
burthen 2 To consider it then upon the footing of a benefit.
The trust either 1s of the number of those which ought by
law to subsist,? that 1s, wh}ch the legislator meant should be

1 See Chap vu [Actions], 3

* If advantageous, 1t will naturally be on account of the powers or nghts
that are annexed to the trust if disadvantageous, on account of the duties

* It may seem a sort of anachronism to speak on the present occasion of 2
trust, condition, or other possession, as one of winch 1t may happen that
a man ought or ought not to have had possession given lhim by the law,
for, the plan here set out upon 18 to give such a view all along of the laws
that are proposed, as shall be taken from the reasons which there are for making
them the reason then 1t would seem should subsist before the law not the
law before the reason Nor 15 this to be demed for, unquestionably, upon the
proncple of utithiey, 1t may be said with equal truth of those operanons by which
a trust, or any other article of property, 15 instututed, as of any other operanons
of the law, that 1t never can be expedient they should be performed, unless
some reason for performing them, deduced from that prinaple, can be
assigned To give property to one man, you must impose obligation on
another you must oblige him to do something which he may have 2 mund not
to do, or to abstain from downg something which he may have a mund to do
in a word, you must 1n some way or other expose him to inconvemence
Every such law, therefore, must at any rate be mischievous 1n the first instance,
and 1f no good effects can be produced to set agamst the bad, 1t must be mus-
chievous upon the whole Some reasons, thercfore, in this case, as 1n every
other, there ought to be The truth 1s, that 1n the case before us, the reasons are
of too vartous and complicated 2 nature to be brought to view 1n an analyncal
outhne like the present Where the offence 1s of the number of those by which
person or reputation are affected, the reasons for prohibiung 1t he on the surface,
and apply to every man alike But property, before 1t can be offended aganst,
must be created, and at the instant of 1ts creanon distmbuted, as 1t were, mnto
parcels of dafferent sorts and sizes, which require to be asuigned, some to one
man and some to another, for rcasons, of which many he a httle out of sight,
and which being different in different cases, would take up more room than
could consstently be allotted to them here For the present purpose, 1t 1s suffi-
clent 1f 1t appear, that for the carrying on of the several purposes of hfe, there
are trusts, and conditions, and other articles of property, which must be
possessed by somebody and that it 15 not every article that can, hor every
article that ought, to be possessed by every body "What articles ought to be
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established, or 1s not If 1t 15, the possession which at any time
Zou may be deprived of, with respect to 1t, must at that time

e etther present or to come* if to come (in which case 1t
may be regarded exther as certain or as contingent), the mvesti~
tive event, or event from whence your possession of 1t should
have taken its commencement, was ecither an event 1 the
production of which the will of the offender should have been
nstrumental, or any other event at large 1 the former case,
the offence may be termed wrongful non-investment of trust m
the latter case, wrongful mterception of trust ! Ieat the ume of
the offence whereby you are deprived of 1t, you were already
mn possession of 1t, the offence may be styled wron%{ul divest-
ment of trust In any of these cases, the effect of the offence
1s etther to put somebody else mnto the trust, or not if not, 1t 15
wrongful divestment, wrongful interception, or wrongful
divestment, and nothing more if it be, the person put mn
possession 1s either the wrong-doer humself, n which case 1t
may be styled usurpation of trust, or some other person, 1
which case 1t may be styled wrongful investment, or attnibution,
of trust If the trust in question 15 not of the number of those
whuch ought to subsist, 1t depends upon the manner i which
one man deprives another of it, whether such deprivation shall
or shall not be an offence, and, accordingly, whether non-
mvestment, mnterception, or divestment, shall or shall not be
wrongful But the putting any body 1nto 1t must at any rate
be an offence and this offence may be either usurpation or
wrongful investment, as before
created, and to what persons, and 10 what cases they ought to be respectively
asugned, are questions wiich cannot be settled here  Nor 15 there any reason
for wishing that they could, since the setthng them one way or another 1s
what would make no difference 1n the nature of any offence whereby any party
may be exposed, on the occasion of any such institution, to sustawn a detriment

1 In the former case, 1t may be observed, the act 1s of the negative kind
1n the latter, 1t will commonly be of the posiive kund

As to the expression non-tnvestment of trust, 1 am sensible that 1t 15 not per-
fectly consonant to the idiom of the language the usage 1s to speak of a person
as being nvested (that 1s clothed) with a trust, not of a trust as of a thing
that 1s sself invested or put on - The phrase at length would be, the non-mvestment
of a person with a frust, but this phrase 15 by much too long-winded to answer
the purpose of an appellanive I saw, therefore, no other resource than to ven-
ture upon the elhpus here employed The ancient lawyers, 1n the construction
of their appellanves, have indulged themselves mn much harsher ellipsises

without struple See above, 25 note It 1s already the usage to speak of a
trust as a thine that vests, and as a thine that may be divested
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In the next place, to consider 1t upon the footing of a
burthen. In this pomt of view, if no other mnterest than that
of the persons hable to be mvested with 1t were considered,
1t 15 what ought not, upon the principle of uuhty, to subsst-
if 1t ought, 1t can only be for the sake of the persons 1n whose
favour it 1s established If then 1t ought not on any account
to subsist, neither non-mvestment, interception, nor divest-
ment, can be wrongful with relation to the persons first men-
tioned, whatever they may be on any other account, in respect
of the manngr 1n which they happen to be performed. for
usurpation, though not likely to be commutted, there 1s the
same room as befgorc so likewsse 15 there for wrongful mvest-
ment, which, 1n as far as the trust 1s considered as a burthen,
may be styled wrongful imposition of trust 1f the trust, bemng
still of the burthensome kind, 1s of the number of those
which ought to subsist, any offence that can be commutted,
with relation to the exastence of it, must consist either mn
causing a person to be in possession of 1t, who ought not to be,
or 1 causing a person not to be in possession of it who ought
to be 1mn the fgrmer case, it must be etther usurpation or
wrongful divestment, as before 1 the latter case, tﬁe person
who 15 caused to be not i possession, 1s either the wrong-
doer himself, or some other 1f the wrong-doer himself, either
at the time of the offence he was 1n possesston of 1t, or he was
not 1f he was, it may be termed wrong ful abdication of trust, 1if
not, wrongful detrectation’ or non-assumption if the person,
whom the offence causes not to be in the trust, 1s any other
person, the offence must be either wrongful divestment,
wrongful non-investment, or wrongful mtetception, as
before 1 any of which cases to consider the trust in the light
of a burthen, 1t might also be styled wrongful exemption from
trust

Lastly, with regard to the prejudice which the persons for
whose benefit the trust 1s wmstituted, or any other persons
whose 1nterests may come to be affected by 1ts existing or not
exasting 1n such or such hands, are hable to sustam  Upon

11 do not find that thuis word has yet been received mto the Enghsh
language In the Latin, however, it 15 very expressive, and 1s used 1n a sense
exactly suitable to the sense here given to 1t Militiam detrectare, to endeavour

to avoid serving mn the army, 15 a phrase not unfrequently met* with 1o the
Ra 1 wpiters
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examunation 1t will appear, that by every sort of offence
whereby the persons who are or should be 1n possession of 1t
are liable, in that respect, to sustamn a prejudice, the persons
now 1n question are also hable to sustamn a prejudice. The
prejudice, m this case, 1s evadently of a very different nature
from what 1t was of in the other but the same general names
will be applicable mn this case as m that If the beneficianes, or
persons whose mterests are at stake upon the exercise of the
trust, or any of them, are hable to sustain a prejudice, resulting
from the quality of the person by whom 1t may be filled, such
prejudice must result from the one or the other of two causes.
1. From a person’s having the possession of 1t who ought not
to have 1t or 2 From a person’s not having 1t who qught.
whether it be a benefit or burthen to the possessor, 1s a
arcumstance that to this purpose makes no difference In the
first of these cases the offences from which the prejudice takes
its nise are those of usurpation of trust, wrongful attribution
of trust, and wrongful mmposinon of trust 1n the latter,
wrongful non-mvestment of trust, wrongful interception of
trust, wrongful divestment of trust, wrongful abdication of
trust, and wrongful detrectation of trust

So much for the offences which concern the existence or
possesston of a trust those which concern the exercise of the
functions that belong to 1t may be thus concetved You aren
possession of a trust the time then for your acting 1n 1t must,
on any given occasion, (neglecting for ssmphary’s sake, the
then present instant) be either past or yet to come If past,
your conduct on that occasion must have been either con-
formable to the purposes for which the trust was instituted, or
unconformable. if conformable, there has been no mischief
m the case 1if unconformable, the fault has been either n
yourself alone, or in some other person, or in both 1 as far
as 1t has lam 1n yourself, 1t has consisted either mn your not
domg something which you ought to do, in which case 1t
may be styled negative breach of trust, or i your doing some-
thing which you ought nof to do 1f m the dong something
which you ought not to do, the party to whom the prejudice
has accrued 1s either the same for whose benefit the trust was
mnstituted, or some other party at large: m the former of these
cases, the offence may be styled positive breach of trust, 1n the
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other, abuse of trust 1 In as far as the fault hies in another person,
the offence on his part may be styled disturbance of trust
Supposing #hé time for your acung m the trust to be yet to
come, the effect of any act which tends to render your
conduct unconformable to the purposes of the trust, may be
either to render it actually and eventually unconformable,
or to produce a chance of its bemng so. In the former of
these cases, 1t can do no otherwise than take one or other of
the shapes that have just been mentioned. In the latter case,
the blame muyst lie either 1n yourself alone, or in some other
person, or mgi)oth together, as before If in another person,
the acts whereby he may tend to render your conduct uncon-
formgble, must be exercised either on yourself, or on other
objects at large If exeraised on yourself, the influence they

ossess must either be suth as operates immediately on your
ll:ody, or such as operates 1mme<¥1ately on yourmind In the
latter case, again, the tendency of them must be to deprive
you etther of the knowledge, or of the power, or of the
inclination,® which would be necessary to your maintaining
such a conduct as shall be conformable to the purposes in
question If they be such, of which the tendency 1s to deprive
you of the inclination 1n question, 1t must be by applymmg
to your will the force of some seducing motive 2 Lastly, Thus
motive must be either of the coerave, or of the allunng kind, 1n
other words, 1t must present 1itself either i the shape of a
muschief or of an advantage. Now 1n none of all the cases
that have been mentioned, except the last, does the offence

1 What 15 here meant by abuse of trust, 1s the exercise of 2 power usurped
over strangers, under favour of the powers properly belonging to the trust
The distinction between what 1s here meant by breach of trust, and what s
here meant by abusc of trust, 1s not very steadily observed 1n common speech
and in regard to public trusts, 1t will even 1n many cases be impercepuble
The two offences are, however, 1o themselves perfectly disinct since the per-
sons, by whom the preyudice is suffered, are in many cases altogether different
It may be observed, perhaps, that with regard to abuse of trust, there 1s but
one species here mentioned, viz that which corresponds to positive breach of
trust monc bemng mentioned as corresponding to negative breach of trust.
The reason of this disinction will presently appear  In favour of the parties,
for whose benefit the trust was created, the trustee 1s bound to act, and there-
fore merely by his domng nothing! they may receive a prejudice but in favour
of other persons at large he 1s not bound to act and g\crcforc 1t 15 only from
some positive act on his pake that any prejudice can ensue to them

 See 1nfra, 54 note, and Chap xvin [Indirect Legislauon]. .

® See Chap xa [Disposiuons), 29
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receive any new denomunation; according to the event 1t is
either a disturbance of trust, or an abortive attempt to be
gulty of that offence In thus last 1t 15 termed bribery, and 1t 15
that particular species of 1t which may be termed active
bubery, or bribe-giving In this case, to consider the matter
on your part, either you accept of the bribe, or you do not
if not, and you do not afterwards commut, or go about to
commit, either a breach or an abuse of trust, there 1s no
offence, on your part, m the case 1f you do accept 1t, whether
you eventually do or do not commut the breach or the abuse
which 1t 15 the bribe-giver’s mtention you should commut, you
at any rate commut an offence which s also termed bribery-
and whch, for distinction sake, may be termed passive babery,
or bribe-taking® As to any farther distnctions, they wnll
depend upon the nature of the parucular sort of trust n
uestion, and therefore belong not to the present place And
‘t]hus we have thirteen sub-divisions of oﬂgnces agamst trust
viz. 1 Wrongful non-investment of trust 2 Wrongful
mterception of trust 3 Wrongful divestment of trust.
4 Usurpation of trust § Wrongful mvestment or atttibu-
tion of trust. 6 Wrongful abdicanion of trust 7 Wrongful
detrectation of trust 8 Wrongful umposition of trust
9 Negative breach of trust 10 Postive breach of trust
11 Abuse of trust. 12 Disturbance of trust 13 Bnbery
28 From what has been said, 1t appears that there cannot
be any other offences, on the part ofP a trustee, by which a
beneficrary can receive on any particular occasion any assign-
able specific prejudice  One sort of acts, however, there are
by which a trustee may be put i some danger of recerving a
prejudice, although nether the nature of the prejudice, nor
the occasion on which he 1s m danger of recetving 1t, should be
assignable These can be no other than such acts, whatever
they may be, as dispose the trustee to be acted upon by a
! To bribe a trustee, as such, 18 1 fact neither more nor less than to subomn
him to be guilty of a breach or an abuse of trust Now subornation 1s of the
number of those accessory offences which every principal offence, one as well
as another, 1s liable to be attended with  See infra, 31 note, and B I ot
[Accessory offences] This particular species of subornation however beng
one that, besides 1ts having a specific name framed to express t, 1s apt to engage
a pecultar share of attention, and to present itself to view n company with

other offences agamst trust, it would have saemed an omussion not to have
mncluded 1t 1 that catalooue
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given bribe wath greater effect than any with which he could
otherwise be actc§ upon or mn other words, which place um
m such carcumstances as have a tendency to mncrease the
quantum of hus sensibility to the action of any motive of the
sort m question? Of these acts, there seem to be no others,
that will admit of a description applicable to all places and
tumes alike, than acts of prodigality on the part of the trustee
But 1n acts of thus nature the prejudice to the beneficiary 1s
contingent only and unhquidated, while the prejudice to the
trustee himsglf 15 certain and liquidated. If therefore on any
occaston 1t should be found advisable to treat 1t on the footing
of an offence, 1t will find 1ts place more naturally 1n the class
of self-regarding ones

29 As to the subdivisions of offences against trust, these The sub-
are perfectly analogous’ to those of offences by falsehood. 5"?"{’:;‘;;" :fﬂm
The trust may be private, semi-public, or public 1t may st are o
concern property, person, reputation, or condition, or any determined by
two or more of those articles at a ime- as will be more :ﬁz :,':c':",‘::; of
particularly explained in another place Here too the offence, dasses
in runming over the ground occupied by the three prior
classes, will 1n some 1nstances change 1ts name, while i others
1t will not

30 Lastly, 1f 1t be asked, What sort of relation there sub-~Connection be-
sists between falsehoods on one hand, and offences concerning Z"’“f':ﬂ‘:g':’:‘f;’
trust on the other hand, the answer 15, they are altogether ond offences
disparate Falsehood 15 2 circumstance that may enter mnto the agamst trust
composition of any sort of offence, those concerning trust,
as well as any other 1n some as an accidental, 1n others as an
essential instrument Breach or abuse of trust are circum-
stances which, 1 the character of acadental concomitants,
may cnter 1nto the composition of any other offences (those
agamst falsehood included) besides those to which they respec-

tively give name

§3 Genera of Class I

31 Returning now to class the first, let us pursue the Analysis nto
distribution a step farther, and branch out the several divisions Eﬁn;::ﬂ"::‘"t::i
of that class, as above exhubited, mnto their respective genera, Class 1
that 15, mto such munuter divistons as are capable of being

1 See Chap w1 [Sensibiiey] 2
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charactensed by denominations of which a great part are
already current among the people ! In this place the analysis
must stop To apply 1t in the same regular form to any of the
other classes seems scarcely practicable to semi-public, as also
to public offences, on account of the interference of local
arcumstances to° self-regarding ones, on account of the
necessity 1t would create of dec1dg.mg prematurely upon ponts
which may appear liable to controversy to offences by false-
hood, and oﬂgnccs aganst trust, on account of the dependence
there 1s between this class and the three former. What remains
. to be done n this way, with reference to these four classes, wall
requure discussion, and will therefore be introduced with more
propriety 1 the body of the work, than in a preliminary
part, of which the business 15 only to draw outlmes
Offences aganst - 32 An act, by which the happiess of an individual 1s
"’n’:}f"i’e"“i'l‘;; e disturbed, 1s exther simple 1n 1ts effects or complex. It may be
i thewr effects, styled simple in ats effects, when 1t affects him in one only of
or complex  the articles or pomts 1 which his mterest, as we have seen, 1s
hable to be a.ﬂgctcd complex, when 1t affects um 1 several
of those pomts at once. Such as are simple m their effects
. must of course be first considered
Offences agamst 33 In a stmple way, that 1s 1n one way at a time, a man’s
gzje‘;;‘_’h"" happiness 1s Lable to be disturbed either 1 By actions refernn.
to his own person 1tself, or 2 By actions referning to sucﬁ
external objects on which hus happmess 1s more or less depen-
dent As to hus own person, 1t 15 composed of two different
patts, or reputed parts, hus body and his mind  Acts which
exert a permcious mnfluence on his person, whether 1t be on
the corporeal or on the mental part of 1t, will opcrate thereon
either immediately, and without affecting his will, or
medsately, through the mtervention of that faculty wiz by
means of the influence which they cause his will to exercise
over his body If wath the intervention of hus will, 1t must be
by mental coercion that 1s, by causing him to will to maintamn,

! In the enumeration of these genera, 1t 1s all along to be observed, that
offences of an accessory nature are not mentioned, unless 1t be here and there
where they have obtamed current names which scemed too much n vogue
to be omutted  Accessory offences are those which, without being the very
acts from which the mischief 1n question takes its immediate nise, are, 1n the
way of causahity, connected with those acts Seec Chap vun [Actions] 24
and B I ut [Accessory offences]
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and thence actually to mamtam, a certan conduct which 1t 1s
disagreeable, or m any other way pemicious, to hum to
maimntain  This conduct may either be posiave or negative-!
when positive, the coercion 1s styled compulsion or constramnt-
when negative, restraint  Now the way i which the coercion
1s disagreeable to him, may be by produang either pam of
body, or only pamn of mund If ﬁam of body 1s produced by
1t, the offence will come as well under this as under other
denommations, which we shall come to presently Moreover,
the conduct-which a man, by means of the coercion, 1s forced
to mantain, will be determimed either specifically and onigin-
ally, by the determination of the particular acts themselves
which he 1s forced to perform or to abstain from, or generally
and mcidentally, by means of his bemng forced to be or not
to be 1 such or such a place But if he 1s prevented from
being 1n one place, he 1s confined thereby to another For the
who%c surface of the carth, like the surface of any greater or
lesser body, may be conceived to be divided mto two, as well
as mto any other number of parts or spots If the spot then,
which he 1s confined to, be smaller than the spot which he 1s
excluded from, lis condinon may be called confinement f
larger, banishment 2 Whether an act, the effect of which 1s to
exert a pernicious nfluence on the person of him who suffers
by 1t, operates with or without the intervention of an act of
his will, the nuschief 1t produces wall either be mortal or not
mortal If not mortal, 1t will either be reparable, that 1s tem-
porary, or irreparable, that is perpetual If reparable, the
mischievous act may be termed a simple corporal injury, 1f
irreparable, an trreparable corporal injury  Lastly, a pamn that
a man experiences in his mind will etther be a pain of actual
sufferance, or a pain of apprehension  If a pain of apprehension,
either the offender humself 1s represented as 1ntcn£ng to bear
a part in the production of 1t, or he 1s not In the former case
the offence may be styled menacement 1n the latter case, as also
where the pamn 1s a pain of actual sufferance, a simple mental

1 Chap vu [Acuoms], 8

3 Of these, and the several other leading expressions which there 1s occasion
to bring to view in the remaimng part o% this analysis, ample defimuons will
be found 1n the body of the work, concetved in termmms legis., To give Ifr:lr;

ticular references to these defimitions, would be encumbenng the page to
purpose
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injury. And thus we have nine genera or kinds of personal
injuries; which, when ranged 1n the order most commodious
for examination, will stand as follows viz 1 Simple corperal
mjuries 2 Irreparable corporal injuries 3 Simple injurious
restrainment. 4 Simple mjurious compulsion! 5 Wrongful
confinement 6 Wrongful bamishment 7 Wrongful hom-
cde. 8. Wrongful menacement 2 9. Simple mental injuries.®

1 Injurnious restramnment at large, and injurious compulsion at large, are her,
styled simple, 1n order to disungwsh them from confinement, bamshmente
robbery, and extortion, all which are, in many cases, but so”many modifica-
tions of one or other of the two first-mentioned offences

To constitute an offence an act of sumple injurious restratnment, or ssmple
mjurious compulsion, 1t 1s sufficient 1f the mfluence 1w exerts be, 1 the furst
place, permicious, 1n the next place, exerted on the person by the medium
of the wall 1t 15 not necessary that that part of the person on which 1t 1s exerted
be the part to which 1t 15 permicious 1t is not even necessary that it should
smmediately be pemicious to either of these parts, though to one or other
of them 1t must be pernicious 1n the long-run, if 1t be permcious at all An
act n which the body, for example, 15 concemed, may be very disagreeable,
and thereby pernicious to him who performs 1t, though neither disagreeable
nor pernicious to hus body for instance, to stand or st 1 public with a label
on his back, or under any other circumstances of ignomny

2 Tt may be observed, that wrongful menacement 1s mncluded as well in
sumple myunous restrasnment as 1 simple njurious compulsion, except 1n the
rare case where the motives by which one man 1s prevented by another from
domg a thing that would have been matenally to his advantage, or induced
to do a thing that 1s materially to hus prejudice, are of the alluring kind

3 Although, for reasons that have been already given (supra 31), no
complete catalogue, nor therefore any exhaustive view, of either semu-pubhic
or self-regarding offences, can be exhibited 1n this chapter, 1t may be a satisfac-
tion, however, to the reader, to sec some sort of lst of them, if 1t were
only for the sake of having examples before hus eyes Such lbists cannot any-
where be placed to more advantage than under the heads of the scveral
divistons of private extra-regarding offences, to which the semi-public and
sclf-regarding offences tn question respectively correspond Concerrung the
two latter, however, and the last more particularly, 1t must be understood
that all I mean by mnserung them there, 15 to exhibit the nuschief, if any,
which 1t 1s of the nature of them respectively to produce, without deciding
upon the question, whether it wouid be worth while [see Chap xm Cases
unmeet] in every mstance, for the sake of combating that mischief, to mtro-
duce the evil of punishtment In the course of this detail, 1t will be observed,
that there are several heads of extra-regarding private offences, to which
the correspondent heads, either of semi-public or self-regarding offences or of
both, are wanting The reasons of these defictencies will probably, 11 most
mstances, be evident enough upon the facc of them Lest they should not,
they are however specified 1n the body of the work They would take up too
much room were they to be mserted here

1 Semi-pusric oreENces through calamity Calamaties, by which the persons
or properties of men, or both, are hable to be affected, seem to be as follows
1 Pesnlence or contagion 2 Famine, and other kinds of scaraty 3 Mischuefs
producible by persons deficient 1 pomt of understandine such as mnfants,
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34. We come now to offences against rephtation merely. Offence agamst
These require but few distinctions In pom¥ of Yepaitation PO
there 15 but one way of suffering, which 15 b J€sing 2 por-

tion of the good-will of others. Now, n resi)ect of the good-

will which others bear you, you may be a loser 1n either of

two ways 1 By the manner in which you are thought to

behave yourself, and 2 By the manner i which others behave,

or are thought to behave, towards you. To cause people to

think that you yourself have so behaved, as to have been

guilty of anywof those acts which cause a man to possess less

than he did before of the good-will of the communty, 1s

what may be styled defamation  But such 1s the constitution

1diots, and mamacs, for want of their being properly taken care of 4 Mischief
producible by the ravages of ndxious ammals, such as beasts of prey, locusts,
&c &c 5 Collapsion, or fall of large masses of solid matter, such as decayed
buildings, or rocks, or masses of snow 6 loundation or submersion 7 Tem-
pest 8 Bhght, 9 Conflagranon 10 Exploston In as far as a man may
contribute, by any imprudent act of his, to give birth to any of the above
calamities, such act may be an offence In so far as a man may fail to do what 1s
mcumbent on lhum to do towards preventing them, such fadure may be an
offence

11 Semi-pubLIC OFFENCES of mere debnquency A whole neighbourhood
may be made to suffer 1 Simple corporal ijunies 1n other words, they may
be made to suffer mn pomnt of health, by offensive or dangerous trades or
manufactures by seling or falsely puffing off unwholesome medicmes or
provisions by poisoning or drying up of springs, destroying of aqueducts,
destroying woods walls, or other fences agamst wind and rain by any kinds
of aruficial scaraity, or by any other calamiues mtentnionally produced 2 and
3 Simple mjurious restrainment, and simple mmjurious compulsion for
nstance, by obliging a whole ncighbourhood, by dint of threatening hand-balls
or threatening discourses, publicly delivered, to jomn, or forbear to join, m
lluminations, acclamations, outcries, invectives, subscriptions, undertakings,
processions, or any other mode of expresung joy or grief, displeasure, or
approbation, or, 1n short, 1n any other course of conduct whatsoever 4 and 5,
Confinement and banishment by the spoiling of roads, bridges, or ferry-
boats by destroying or unwarrantably pre-occupying public carrages, or
houses of accommodation ¢ By menacement as by incendiary letters, and
tumultuous assemblies by newspapers or handbulls, denouncing vengeance
agamnst persons of particular denomunations for example, against Jews Catho-
hcs, Protestants, Scotchmen, Gascons, Catalomans, &c 7 Simple mental
mjurtes as by distressful, ternfying, obscene, or wrreligious exhibions, such
as exposure of sores by beggars, exposure of dead bodies, extubinons or reports
of counterfeat witchcrafts or apparitions exhibition of obscene or blasphemous
prnts obscene or blasphemous discourses held 1 public spreading false news
of public defeats in battle, or of other msfortunes

1 Self-regarding offences against person 1 Fasung Abstnence from
venery, self-flagellanion, self-munlanion, and other sclf-denyiyg and self-
tormenting pracuces 2 Gluttony, drunkenness, excessive venery, and other
species of intemperance 3 Swicide
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of human nature, and such the force of prejudice, that a man
merely by manifesting lus own want of good-will towards
you, though ever so unjust mn 1tself, and ever so unlawfully
expressed, may mn a manner force others to withdraw from
you a part of theirs. When he does this by words, or by such
actions as have no other effect than m as far as they stand m
the place of words, the offence may be stchd vilification
When 1t 1s done by such actions as, besides their having this
effect, are mjunes to the person, the offence may be styled
a personal insult 1f 1t has got the length of reacking the body,
a corporal msult. 1f 1t stopped short before it reached thae
length, 1t may be styled nsulting menacement And thus we
have two genera or kinds of offences agamnst reputation
merely, to wit, 1 Defamation, and,2 Vilification, or Revile-
ment! As to corporal msults, and nsulting menacement,
they belong to the compound title of offences agamst person
and reputation both together

35 If the property of one man suffers by the delinquency
of another, such property either was n trust with the offender,
or it was not 1f 1t was 1n trust, the offence 1s a breach of trust,
and of whatever nature 1t may be m other respects, may be
styled disstpation 1n breach of trust, or dissipation of property
trust Thus 1s a particular case the opposite one 15 the more
common 1 such case the several ways i which property
may, by possibility, become the object of an offence, may be
thus concerved Offences aganst property, of whatever kind
1t be, may be distinguished, as hath been already intimated,?
into such as concern the legal possession of it, or nght to 1t,
and such as concern only the enjoyment of 1t, or, wl%at 15 the
same thing, the excrcise of that nght Under the former of
these heads come, as hath been already intimated,? the several
offences of wrongful non-investment, wrongful mterception,
wrongful diestment, usurparion, and wrongful attrbution When
mn the commussion of any of these offences a falsehood has
served as an mstrument, and that, as 1t 1s commonly called, a
wilful, or as 1t might more properly be termed, an adviseds
one, the epithet fraudulent may be prefixed to the name of the

11 Semi-pusiic OFFeNCES 1 Calummation and wilficabon of parncular
denominations of persons, such as Jews, Catholics, &c

I SeLr-mBcARDING OFFENCES 1 Incontnence m females 2 Incest

% Supra 27 3 b, 4 See Chap 1x [Consciousness], 2.
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offence, or substtuted m the room of the word wrongful.
The circumstance of fraudulency then may serve to charac-
terise a particular spectes, comprisable under each of those
generic Ecads in like manner the arcumstance of force, of
which more a little farther on, may serve to characterise
another With respect to wrongful interception mn particular,
the mvestitive event by which the aidle to the thing mn question
should have accrued to you, and for want of which such atle
15, through the delinquency of the offender, as 1t were, nter-
cepted, 1s exther an act of lus own, expressing 1t as hus wall,
that you should be considered by the law as the person who 15
legally m possession of 1t, or 1t 15 any other event,at large m
the fermer case, 1if the thing, of which you should have been
put mto possession, 1s 2 yum of money to a certam amount,
the offence 1s that which has recerved the name of nsolvency,
whuch branch of delinquency, i consideration of the impor-
tance and extent of 1, may be treated on the footing of a
disunct genus of atself !

* The hght in which the offence of insolvency 1s here exhubited, may Payment, what
perhaps at first constderanon be apt to appear not only novel but mmproper -
It may naturally enough appear, that when a man owes you a sum of money,
for wnstance, the right to the money 1s yours already, and that what he with-~
holds from you by not paying you, 1s not the legal title to 1t, possession of 1t,
or power over 1t, but the physical possession of 1t, or power over 1t, only
But upon a more accurate cxamination this will be found not to be the case
What 1s meant by payment, 1s always an act of wmvestinve power, as above
explained, an expression of an act of the will, and not a physical act itisanact
exercised with relation ndeed fo the thing said to be paid, but not 1n a physical
sense exercised upon 1t A man who owes you ten pounds, takes up a handful
of silver to that amount, and lays 1t down on a table at which you are sitting
If then by words, or gestures, or any means whatsoever, addressing humself to
you, he intimates 1t 1s to be his will that you should take up the money, and
do with 1t as you please, he 1s said to have pard you but if the case was, that he
laid 1t down not for that purpose, but for some other, for mstance, to count 1t
and exanune 1t, meanng to take it up agam lmself or leave 1t for some-
body else, he has not pad you yet the physical acts, exercised upon the pieces
of money 1n question, are 1n both cases the same Till he does express a will
to that purport, what you have 1s not, propetly speaking, the legal possession
of the money, or a right to the money, but only a nght to have him, or n s
default perhaps a mumster of justce, compelled to render you that sort of
service, l‘l):uy the rendering of which he 15 said to pay you that 15, to express
such will as above-menuoned, wath regard to some corporeal article, or other
of a certam species, and of value equal to the amount of what he owes yon
or, 1 other words, to exercise 1n your favour an act of mnvestitive power with
relation to some such article >

True 1t 15, that 1n certain cases 2 man may perhaps not be deemed, according
to common acceptation, to have pard you, without rendering you a further

7
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Next, with regard to such of the offences agamnst property
as concern only the enjoyment of the object in question. Thus
object must be etther a service, or set of services,! which should
have been rendered by some person, or elsc an artricle belonging
to the class of things. In the former case, the offence may be
styled wrongful withholding of services * In the latter case 1t may
admit of farther modifications, which may be thus con-
cetved When any object which you have had the physical
occupation or enjoyment of, ceases, 1n any degree, i con-
sequence of the act of another man, and without any change
made 11 so much of that power as depends upon the intrinsie
physical condition of your person, to be subject to that power;
this cessation 1s either owing to change m the mtnnsic
condition of the thing itself, or 1 1ts exterior situation with
respect to you, that 1s, to 1ts bemng situated out of your reach
In the former case, the nature of the change 1s esther such as
to put 1t out of your power to make any use of 1t at all, in
which case the thing 1s said to be destroyed, and the offence
whereby 1t 15 so treated may be termed wrongful destruction-
or such only as to render the uses it 1s capable of being put to

set of services, and those of another sort a set of services, which are rendered
by the exercising of certains acts of a physical nature upon the very thing
with which he 1s said to pay you to wat, by transferring the thing to a certain
place where you may be sure to find 1t, and where 1t may be convenzent for
you to recerve it But these services, although the oblhigation of rendening
them should be annexed by law to the obhiganon of rendering those other
services 1n the performance of which the operation of payment properly
consists, are planly acts of a distinct nature nor are they essennal to the opera~
non by themselves they do not constitute 1t, and it may be performed
without them It must be performed without them wherever the thing to be
transferred happens to be already as much withuin the reach, physically speaking,
of the creditor, as by any act of the debtor 1t can be made to be

Thus matter would have appeared in a clearer kight had 1t been practicable
to enter here into a full examinauon of the nature of property, and the several
modifications of which 1t 1s suscepuble but every thing cannot be done at
once

1 Supra 26

# Under wrongful withholding of servaces 1s included breach of contract for
the obligation to render services may be grounded etther on contract, or upon
other utles m other words, the event of a man's engaging n a contract 15
one out of many other invesntive events from which the night of recaiving
them may takes its commencement See Chap xvn [Limuts], § 1v

Were the word services to be taken 1n 1s utmost lautude (negative included
as well as posiive) this one head would cover the whole law  To this place
then are to-be referred such services only, the wirhholding of which does not
coincide with any of the other offences, for which separate denominations have
been provided .
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of less value than before, in which case 1t 1s said to be damaged,
or to have sustained damage, and the offence may be termed
wrongful endamagement Moreover, n as far as the value which
a thing 1s of to you 1s considered as being lable to be 1n some
degree 1mpaired, by any act on the part of any other person
excrcised upon that thx‘r;F, although on a given occasion no
perceptible damage should ensue, the exercise of any such act
1s commonly treated on the footmng of an offence, which
may be termed wrongful using or occupation.

If the causerof the thing’s failing n 1ts capacity of bemng of
use to you, hes in the exterior situation of 1t with relation to
you, the offence may be styled wrongful detainment 1 Wrongful
detairment, or detention, during any given period of time,
may either be accompanied with the mtenuon of detaiming
the thing for ever {that 1s for an indefinite ime), or not if 1t
be, and if 1t be accompanied at the same time with the inten-
tion of not being amenable to law for what 1s done, 1t seems
to answer to the 1dea commonly annexed to the word em-
bezzlement, an offence which 1s commonly accompanied with
breach of trust?® In the case of wrongful occupation, the
physical faculty of occupying may have been obtamed with
or without the assigance or consent of the propretor, or
other person appearmg to have a nght to afford such assistance
or consent. If without such assistance or consent, and the
occn.:-{;?:on be accompanied with the mntention of detaining
the g for ever, together with the intention of not beng
amenable to law for what 1s done, the offence seems to

1 In the English law, deinue and detammer detinue applied chiefly to
movables, detainer, to immovables Under dennue and detamer cases are also
comprsed, in which the offence consists mn forbeanng to transfer the legal
possession of the thing such cases may be considered as coming under the head
of wrongful non-investment The distinction between miere physical posses-
ston and legal possession, where the latter 1s short-ived and defeastble, seems
scarcely hutherto to have been attended to  In a multitude of 1stances they are
confounded under the same expressions The cause 1s, that probably under
all laws, and frequently for very good reasons, the legal possesuon, with
whatever certainty defeasible upan the event of a tnial, 1s, down to the tme of
that cventy 1n many cases annexed to the appearance of the physical

? In attempting to exhubit the import belonging to this and other names of
offences 1n common use, 1 must be understood to speak all along with the
utmost diffidence The truth 1s, the import given to them 1s commonly
neither determunate nor umform so that i the nature of things, no defimnon

that can be given of them by a pnivate person can be altogether an exact
one To fix the sense of them belongs only to the legislator
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answer to the 1dea commonly annexed to the word theft or
stealing. If 1n the same circumstances a force 1s put upon the
body of any person who uses, or appears to be disposed to
use, any endeavours to prevent the act, this seems to be one of
the cases 1n which the offence 1s generally understood to come
under the name of robbery

If the physical faculty m question was obtained with the
assistance or consent of a proprictor or other person above
spoken of, and sl the occupation of the thing 1s an offence,
1t may have been etther because the assistance or consent was
not fairly or because 1t was not freely obtamned If not fairly
obtamed, 1t was obtamned by falsehood, which, if advised, 1s
m such a case termed fraud and the offence, if accompanted
with the intention of not being amenable to law, may be
termed fraudulent obtamnment or defraudment® If not freely
obtained, 1t was obtained by force to wit, either by a force
put upon the body, which has been alrecady mentioned, or
by a force put upon the mind If by a force put upon the
mind, or m other words, by the application of coercive
motives,? it must be by producing the apprehension of some
evil which evil, if the act 1s an offence, must be some evil
to which on the occasion 1n question the one person has no
nght to expose the other This 1s one case 1n whach, if the
offence be accompanied with the mtention of detaiming the
thing for ever, whether 1t be or be not accompanied with the
mtention of not being amenable to law, 1t seems to agree wath
the 1dea of what 1s commonly meant by extortion Now the
part a man takes 1 exposing another to the evil m question,
must be either a positive or a negative part In the former
case, again, the evil must either be present or distant In the
case then where the assistance or consent is obtamed by a
force put upon the body, or where, if by a force put upon the
mind, the part taken in the exposing a man to the apprehen-
sion of the evil 1s positive, the evil present, and the object of 1t
his person, and fo at any rate the extortion, thus apphed, be

1 The remamnmg cases comes under the head of usurpation, or wrongful
investment of property The distnction seems hardly hitherto to have been
attended to it turns like another, mentioned above, upon the distinction
between legal possession and physical The same observation may be apphied
to the case of extortion hereafter following

? Vide supra, 27
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accompanted with the mtention of not being amenable to
law, 1t seems to agree with the remammng case of what goes
under the name ot robbery

As to dissipation in breach of trust, this, when productive of
a pecuniary profit to the trustee, seems to be one species of
what 15 commonly meant by peculation Another, and the
only remaming one, seems to consist 1n acts of occupation
exercised by the trustee upon the things which are the objects
of the fiduciary property, for lus own benefit, and to the
damage of the beneticiary As to robbery, this offence, by
the manner in which the assistance or consent is obtained,
becomes an offence against property and person at the same
time* Dissipauon m breach of trust, and peculation, may
perhaps be more commqdiously treated of under the head of
offences agamst trust® After these exceptions, we have
thirteen genera or principal kinds of offences aganst property,
which, when ranged in the order most commodious for
examunation, may stand as follows, viz 1 Wrongful non-
investment of property. 2 Wrongful mterception of pro-
perty 3 Wrongful divestment of property 4 Usurpation
of property 5 Wrongful investment of property 6 Wrong-
ful withholding of services. 7 Wrongful destruction or
endamagement. 8 Wrongful occupation 9 Wrongful detain-
ment 10 Embezzlement 11 Theft 12 Defraudment
13 Extortion 2

We proceed now to consider offences which are complex in
their effects Regularly, indeed, we should come to offences
agamst condition, but 1t will be more converuent to speak

b Usary, which, if 1t must be an offence, 15 an offence commrted with
consent, that 1s, with the consent of the party supposed to be imjured, cannot
mert a place in the catalogue of offences, unless the consent were either unfanly
obtained or unfreely 1n the first case, 1t comnaides with defraudment, in the
other, with extortion

* 1 Semi-puBLIC OFFENCES 1 Wrongful divestment, interception, usurpa-
tion, &c, of valuables, which are the property of a corporate body, or which
arc m the indiscrimuinate occupanon of a neighbourhood, such as pansh
churches, altars relics and other articles appropnated to the purposes of
religion or things which are in the indiscriminate occupation OP the public
at large, such as mile-stones, market-houses, exchanges, public gardens, and
cathedrals 2 Setung on foot what have been,called bubbles, or fraudulent
partnership, or gaming adventures, propagating false news, to raise or sink
the value of stocks, or of any other denomination of property .

11 SeLr-rEcARDING OFmENCES 1 Idleness 2 Gaming 3 Other species of
prodicahty
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first of offences by which 2 man’s interest 15 affected in two
of the preceding pounts at once

36. Furst, then, with regard to offences which affect person
and reputation together When any man, by a mode of
treatment which affects the person, injures the reputation of
another, his end and purpose must have been either his own
immediate pleasure, or that sort of reflected pleasure, which m
certamn circumstances may be reaped from the suffering of
another Now the only immediate pleasure worth regarding,
which any one can reap from the person of anotker, and which
at the same time 15 capable of affecting the reputation of the
latter, 1s the pleasure of the sexual appetite ! Thus pleasure,
then, if rcapeg at all, must have been reaped either against the
consent of the party, or with consgnt If with consent, the
consent must have been obtained either freely and fairly both,
or freely but not fairly, or else not even freely, in which case
the fairness 1s out of the question If the consent be altogether
wanting, the offence 15 called rape 1f not fairly obtamed,
seduction stmply 1f not freely, 1t may be called forcible seduction
In any case, either the offence has gone the length of consum-
mation, or has stopped short of that period, 1f 1t has gone
that length, 1t takes one or other of the names just mentioned
if not, 1t may be included alike in all cases under the denomina-
uon of a simple lascivious injury  Lastly, to take the case where
a man njuring you m your reputation, by proceedings that
regard your person, does it for the sake of that sort of pleasure
which will someumes result from the contemplation of
another’s pamn. Under these arcumstances erther the offence has
actually gone the length of a corporal mjury, or it has rested
i menacement 1n the first case 1t may be styled a corporal
insult, . the other, 1t may come under the name of mnsulting
menacement. And thus we have six genera, or kind of offences,
agamst person and reputation together, which, when ranged
n the order most commodious for consideration, will stand
thus 1. Corporal msults 2 Insulting menacement 3. Seduc-
tion 4. Rape. 5 Forcible seduction 6 Simple lascivious
mjuries 2

! See Chap v [Pleasures and Pams]
* 1 Semi-pusuC OFFENCES—hone
Il Serr-recaRpING OrFeNces 1 Sacnifice of virgimty 2 Indecencies not
public
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37. Secondly, with respect to those which affect person Offences aganst
and property together That a force put upon the person of a2 and
man may be among the means by which the title to property”” ikt
may be unlawfully taken away or acquired, has been already
stated * A force of this sort then 1s a circumstance which may
accompany the offences of wrongful mterception, wrongful
divestment, usurpation, and wrongful investment But m
these cases the mntervention of this arcumstance does not
happen to have, given any new denomination to the offence 2
In all or any pf these cases, however, by prefixing the epithet
forcible, we may have so many names of offences, which may
either be considered as constituting so many species of the
genera belonging to the division of offences against property,
or as so many genera belonging to the division now Eefore us.
Among the offences that concern the enjoyment of the thing,
the case 1s the same with wrongful destruction and wrongful
endamagement; as also with wrongful occupation and wrong-
ful detainment. As to the offence of wrongful occupation, 1t
1s only 1n the case where the thing occupied belongs to the
class of immovables, that, when accompanied by the kind of
force 1n question, has obtamed a parncular name which 1sn
common usc 1n this case 1t 1s called forcible entry forcible
detainment, as applied also to immovables, but only to
immovables, has o%tamcd, among lawyers at least, the name of
forcsble detainer® And thus we may disinguish ten genera,
or kinds of offences, agamst person and property together,
which, omitting for conciseness’ sake the epithet wrongful,
will stand thus 1 Forcible nterception of property 2.
Forcible divestment of property 3 Forable usurpation
4 Forcible investment § Forcible destruction or endamage-
ment 6. Forcible occupation of movables 7 Forable entry.

1 Supra

® In the technical language of the English law, property so acquured 15 sad
to be acquired bv duress

3 Applied to movables, the crrcumstance of force has never, at least by the
technical part of the language, been taken into account no such combination
of terms as foretble occupation 1s n current use  The word detinue 1s apphed to
movables only and {in the language of the law) the word forable has never
been combined with it The word applied to immovables s detamer this is
combined with the word forcible and what 1s siffgular, 1t 1s scarcely 1n use with-
out that word Tt was impossible to steer altogether clear of this technical

nomenclature, on account of the wfluence which 1t has on the body of the
languace
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8. Forcible detamment of movables. 9 Forcible detainment of
immovables 10 Robbery?!
Offences agamst 38 We come now to offences agamst condition A man’s

‘c";"‘jg,'t‘::”;‘ condition or station 1n hife 15 constituted by the legal relation
domesc or D€ bears to the persons who are about him, that 1s, as we have
anl already had occasion to show,? by duties, which, by bemng

imposed on one side, give birth to nghts or powers on the
other These relations, 1t 15 evadent, may be almost infinitely
diversified Some means, however, may bg found of c-
cumscribing the field within which the vanetieg of them are
displayed In the first place, they must ether be such as are
capabze of displaying themselves within the circle of a private
family, or such as require a larger space The conditions
constituted by the former sort of ref;tlons may be styled
domestic those constituted by the latter, kvl

Domestic con- 39 As to domestic conditions, the legal relations by which

ditions grounded they are constituted may be distingwshed mto 1 Such as

relaonships ~ ar¢ superadded to relations purcly natural and 2 Such as,
without any such natural bass, subsist purely by mstitution
By relations purely natural, I mean those which may be said
to subsist between certain persons m virtue of the concern
which they themselves, or certain other persons, have had
the process which 1s necessary to the continuance of the
spectes These relations may be disunguished, i the first
place, mto contiguous and uncontiguous The uncontiguous
subsist through the ntervention of such as are contiguous
The contiguous may be distinguished, mn the first place,
mto connubial, and post-connubial® Those which may be
termed connubial are two 1 That which the male bears
towards the female 2 That which the female bears to the
male ¢ The post-connubal are ether productive or dervative

11 Semi-pusuic Orrences 1 Incendiansm 2 Crimunal inundation
Il SELF-RRGARDING OFFENCES—none
 Supra, 25 note
3 By the terms connubial and post~connubial, all I mean at present to bring to
view 1s, the mere physical umon, apart from the ceremorues and legal engage-
ments that will afterwards be considered as accompanying 1t

Relations— ¢ The vague and undetermuned nature of the ficutious entity, called a rela-
two result from tion, 15, on occasions like the Present, apt to be producnve of a good deal of
every two confusion A relation 1s exther said to be borne by one of the objects which are
objects parties to 1t, to the other, or to subsist between them The latter mode of phrase-

ology 15, perhaps, rather the more common In such case the 1dea seems to be,
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The productive 1s that which the male and female above-
mentioned bear each of them towards the children who are
the immediate fruat of their union, this 1s termed the relation
of parentality Now as the parents must be, so the chuldren
may be, of different sexes Accordingly the relation of
parentality may be disinguished mto four species: 1. That
which a father bears to lus son this 1s termed paternity. 2

That which a father bears to hus daughter this also 15 termed
paternity 3 That which a mother bears to her son thus 1s
called matermity ~ 4 That which a mother bears to her daughter-
this also 1s termed matermity Uncontiguous natural relations
may be distingushed into immediate and remote. Such as are
immediate, arc what one person bears to another 1n con-
sequence of their bearing each of them one simple relation
to some third peffon ° Thus the paternal grandfather 1s
related to the paternal grandson by means of the two different
relations, of different kinds, which together they i to the
father the brother on the father’s side, to the brother, by
means of the two relations of the same kind, which together
they bear to the father In the same manner we might proceed
to find places in the system for the nfinitely diversified
relations which result from the combmations that may be
formed by mixing together the several sorts of relationships by
ascent, relationshups by descent, collateral relanonships, and
relationships by affiniry which latter, when the union between
the two parties through whom the affimty takes place 15
sanctioned by matrimonial solemnities, are termed relation-
ships by marriage But this, as 1t would be a most mtricate
and tedious task, so happily 1s 1t, for the present purpose, an

that from the consideration of the two objects there results but one relation,
which belongs as 1t were in common to them both  In some cases, this perhaps
may answer the purpose very well 1t will not, however, 1n the present case
For the present purpose 1t will be necessary we should conceive two relations
as resulting from the two objects, and borne, since such 1s the phrase, by the
one of them to or towards the other one relanon borne by the first object to
the second another relation bome by the second object to the first Thas
1s necessary on two accounts 1 Because for the relations themselves there
are 1n many instances separate names for example, the relations of guardian-
ship and wardshup 1n which case, the speaking of them as if they were but
one, may be productive of much confusion * 2 Because the two different
relationships give birth to so many condinons which conditions are so far
different, that what 1s predicated and wall hold good of the one, will, 1n vanous
particulars, as we shall see, not hold good of the other
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unnecessary one 'The only natural relations to which it will
be necessary to pay any particular attention, are those which,
when sanctioned by law, give birth to the conditions of
husband and wife, the two relations comprised under the head
of parentality, and the corresponding relations comprised
unAir the head of filkahty or fihation.

What then are the rj;txons of a legal kind which can be
superinduced upon the above-mentioned natural relations?
They must be such as 1t 1s the nature of law to give birth to
and establish  But the relations which subsist u;c%y by institu-
tion exhaust, as we shall see, the whole stocﬁ of relationshups
which 1t 1s 1n the nature of the law to give birth to and
establish. The relations then which can be supermduced.upon
those which are purcly natural, cannot be m themselves any
other than what are of the number of those which subust
purely by nstitution  so that all the difference there can be
between a legal relation of the one sort, and a legal relation
of the other sort, 1s, that in the former case the circumstance
which gave birth to the natural relation serves as a mark to
mdicate where the legal relation 15 to fix 1 the latter case,
the place where the legal relation 15 to attach 1s determined
not by that circumstance but by some other From these
considerations 1t will appear manifestly enough, that for
treating of the several sorts of conditions, as well natural as
purely conventional, in the most commodious order, 1t will
be necessary to give the precedence to the latter Proceeding
throughout upon the same principle, we shall all along give
the prionity, not to those which are first by nature, but to
those which are most simple 1n pomt of descripnon  There
15 no other way of avoiding perpetual anticipatons and
repetitions

Domestic rel- 40 We come now to consider the domestic or famuly

fons which are relations, which are purely of legal mstitution It 1s to these

purely of legal

mstsluition in effect, that both kinds of domestic conditions, considered as
the work of law, are indebted for their onigin  When the
law, no matter for what purpose, takes upon itself to operate,
1n a matter 1 which 1t has not operated before, 1t can only be
by imposing obligationt Now when a legal obligation is
imposed on any man, there are but two ways m which 1t can

* See Chap xvnn [Linuts), §1u
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m the first imstance be enforced. The one 1s by giving the
power of enforcing 1t to the party in whose favour 1t 15 im-
posed- the other 1s by reserving that power to certain third
persons, who, in wvirtuc of their possessing 1t, are styled
ministers of justice In the first case, the party favoured 1s said
to possess not only a right as against the party oblhged, but also
a power over him 1 the second case, a right only, uncorrobor-
ated by power. In the first case, the party favoured may be
styled a superior, and as they are both members of the same
famuly, a domestic superior, with reference to the party obliged:
who, 1n the same case, may be styled a domestic tpfenor, with
reference to the party favoured. Now 1n pomt of possibility,
1t 1s evident, that domestic conditions, or a kind of ficutious

ossession analogous to gomestic conditions, might have been
Fookcd upon as constituted, as well by nghts alone, without
powers on either side, as by powers But 1n point of utility?

! Two persons, who by any means stand engaged to htve together, can
never live together long, bur one of them will choose that some act or other
should be done which the other wall choose should not be done  When ths
15 the case, how 1s the competition to be decided? Laying aside generosity
and good-breeding, which are the tardv and uncertain fruws of long-established
laws, 1115 evident that there can be no certain means of deciding 1t but physical
power which indeed 15 the very means by which family as well as other
compctitions must have been decided, long before any such office as that of
legislator had existence  Thus thon being the order of things which the legasla-
tor finds estabhished by nature, how should he do better than to acquuesce 1n 1t?
The persons who by the influence of causes that prevail every where, stand
engaged to hve together, ar¢, 1 Parent and child, dunng the fancy of the
latter 2 Muan and wife 3 Children of the same parents Parent and child,
by necessity  since, if the child did not hve wath the parent (or with somebody
standing 1n the place of the parent) it could not live at all husband and wafe, by
a choice approachung to necessity  children of the same parents, by the neces-
sity of therr hiving each of them wich the parents  As between parent and chuld,
the necessity there 1s of a power on the part of the parent for the preservauon
of the child supersedes all farther reasoning  As berween man and wife, that
necessity does not subsist The only reason that applies to this case is the
necessity of putting an end to competation The man would have the meat
roasted, the woman boiled shall they both fast nll the judge comes n to dress
1t for them? The woman would have the chuld dressed i1n green, the mam, in
blue shall the child be naked il the judge comes in to dothe 1t? Thus affords
a reason for giving a power to one or other of the parties but it affords
none for geving the power to the one rather than to the other How then
shall the legislator deternune? Supposing it equally easy to give 1t to etther, .
let bum look ever so long for a reason why he should give 1t to the one rather
than to the other, and he may look mn vain ‘But how does the matter stand
already? for there were men and waves (or, what comes to thy same thing,
male and female living together as man and wife) before there were legislators
Looking round hum then, he finds almost every where the male the stronger
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it does not seem expedient: and in pomt of fact, ﬁmbably
owing to the mnvariable perception which men must have had
of the mexpediency, no such conditions scem ever to have
been constututed by such feeble hands Of the legal relation-
ships then, which are capable of being made to subsist within
the circle of a famuly, there remain those only mn which the
obligation 1s enforced by power Now then, wherever any
such power 1s conferred, the end or purpose for which 1t was
conferred (unless the legislator can be supposed to act without
a motive) must have been the producing of a benefit to
somebody 1n other words, 1t must have been conferred for
the sake of somebody The person then, for whose sake 1t 1s
conferred, must either be one of the two parties just men-
tioned, or a third party if one of these two, 1t must be either
the supertor or the inferior If the superior, such supcnor 15
commonly called a master, and the nfenior 1s termed his
servant and the power mav be termed a beneficral one If 1t
be for the sake of the inferior that the power 1s established,
the supertor 1s termed a guardian, and the mnferior hus ward
and the power, being thereby coupled with a trust, may be
termed a fiduaary one 1If for the sake of a third party, the
supertor may be termed a superintendent, and the mfenor s
subordimate.  This third party will erther be an assignable
individual or set of mdividuals, or a set of unassignable
individuals In thas latter case the truse 1s exther a public or 2
semui-public one and the condition which 1t constitutes 1s not
of the domestic, but of the aivil kind. In the former case,

of the two, and therefore possessing already, by purely physical means, that
power which he 1s thinking of bestowing on one of them by eans of law
How then can he do so well as by placing the legal power 1n the same hands
which are beyond companson the morc likely to be in possession of the
physical? 1n thus way, few transgressions, and few calls for pomshment 1
the other way, perpetual transgressions, and perpetual calls for punishment
Solon 1s said to have transferred the same idea to the distribution of state
powers Here then was generalization here was the work of gemius  But 1n
the disposal of domestic power, every legislator, without any effort of gemus,
has becn a Solon So much for reasons » add to which, in point of motives,®
that legislators scem all to have been of the male sex, down to the days of
Cathenine  1speak here of those who frame laws, not of those who touch them
with a sceptre -

2 Social mponves sympathy for the public love of reputanon, &c

b Self-regarding motives or social motives, which are soctal 1n a less extent
sympathy for persons of a particular description  persons of the same sex,
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this third party or principal, as he may be termed, either has
a beneficial power over tﬁc superintendent, or he has not. if he
has, the superintendent 1s hus servant, and consequently so also
1s the subordinate- 1if not, the supenintendent 1s the master of
the subordinate, and all the advantage which the principal
has over hus supermtendent, 1s that of posscssing a set of
nghts, uncorroborated by power, and therefore, as we have
seen,! not fit to constitute a condition of the domestic kind.
But be the congition what 1t may which 1s constituted b
these nights, of what nature can the obligations be, to whxcz
the supenintendent 1s capable of being subjected by means of
them? They are neither more not less than those which a
man ss capaﬁlc of bemng subjccted to by powers It follows,
therefore, that the functions of a principal and hus superinten-
dent comcide with those of a master and his servant, and
consequently that the offences rclauve to the two former
conditions will comncide with the offences relative to the two
latter.

41 Offences to which the condition of a master, like any Offences touch-
other kind of condition, 1s exposed, may, as hath been already e the cond:-
intumated,? be distinguished mto such as concern the existence ton of g master
of the condition 1tself, and such as concern the performance of
the functions of 1t, while subsisung  First then, with regard to
such as affect 1ts existence It 1s obvious enough that the
services of one man may be a benefit to another the condiion
of a master may therctore be a beneficial one It stands ex-
posed, thercfore, to the offences of wrongful non-mvestment,
wrongful snterception, usurpation, wrongful mvestment, and wrong-

Sul dwestment  But how should 1t stand exposed to the offences
of wrongful abdication, wrongful detrectation, and wrongful 1m-
posiion® Certamnly 1t cannot of tself, for services, when a
man has the power of ¢xacting them or not, as he thinks fit,
can never be a burthen  But if to the powers, by which the
condition of a master 1s constituted, the law fit to
annex any obligation on the part of the master, for mnstance,
that of affording mamtenance, or giving wages, to the servant,
or paying moncy to anybody else, it 1s evadent that in virtue
of such obligation the condinon maf become a burthen In
this case, however, the condition possessed by the master will
} Supra, note, page 263 * Vide supra, 27
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not, properly speaking, be the pure and simple condition of a
master . 1t will be a kind of complex object, resolvable nto the
beneficial condition of a master, and the burthensome obliga-~
tion which 1s annexed to 1t. Sull however, if the nature of the
obligation lies within a narrow compass, and does not, 1n
the manner of that which constitutes a trust, mterfere with
the exercise of those powers by which the condition of the
superior 1s constituted, the latter, notwithstanding this foreign
mxture, will still retamn the name of mastershap 1 In thus case
therefore, but not otherwise, the condition of a master may
stand exposed to the offences of wrongful abdication, wrongful
detrectation, and wrongful imposition  Next as to the behaviour
of persons with reference to thus condition, while considered
as subsising  In virtue of 1ts bemg a benefit, 1t 1s exposed to
disturbance This disturbance will either be the offence of a
stranger, or the offence of the servant humself Where 1t 1s
the offence of a stranger, and 1s commutted by taking the
person of the servant, i arcumstances in which the taking of
an object belonging to the class of things would be an act of
theft, or {(what 1s scarcely worth distingusshuing from theft)
an act of embezzlement 1t may be termed servant-stealing

Where 1t 1s the offence of the servant himself, 1t 1s styled
breach of duty. Now the most flagrant species of breach of
duty, and that which includes indeed cvery other, 1s that
which consists in the servant’s withdrawing himself from the
place in which the duty should be performed This species
of breach of duty is termed elopement. Aih.n, mn wirtue of
the power belonging to this condition, 1t 1s hable, on the part
of [Ec master to abuse. But this power 1s not coupled with a
trust The condition of a master 1s therefore not exposed to
any offence which 1s analogous to breach of trust. Lastly, on
account of 1ts bemng exposed to abuse, 1t may be conceived to
stand, 1 pomt ofg possibility, exposed to g'rlbery. But con-
sidering how few, and how wnsigmificagt, the persons are who
are hable to be subject to the power?ere i question, this 1s

1 In most avilized nations there 1s a sort of domestic condinon, n which
the supertor 1s termed a master, while the inferior 15 termed sometumes indeed
2 servant, but more paroculanty and more frequently an apprentice In thus
case, though the supenior 15, 1 pomt of usage, known by no other name
than that of a master, the relanonship 15 1n point of fact 2 mixed one, com-
pounded of that of master and that of euardian
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an offence which, on account of the want of temptation,
there will seldom be any example of in pracice. We may
therefore reckon thirteen sorts of offences to which the
condition of a master 1s exposed: viz. 1. Wrongful non-
investment of mastership. 2. Wrongful interception of master-
ship 3. Wrongful divestment of mastership. 4. Usurpation
of mastership. 5 Wrongful mvestment of mastership. 6.
Wrongful abdication of mastershup. 7. Wrongful detrecta-
tion of mastership 8. Wrongful imposiion of mastership
9. Abuse of mastership. 10. Disturbance of mastership.
11. Breach of duty m servants. 12. Elopement of servants.
13 Servant-stealing

42. As to the power by whicli the condition of a master 1s Varous modes
consututed, this may be either limited ot unlimited, When 1t 15 f servitude
altogether unlimited, the’ condiion of the servant 1s styled
pure slavery But as the rules of language are as far as can be
concerved from being steady on this head, the term slavery 1s
commonly made use of wherever the hmitanons prescribed
to the power of the master are looked upon as inconsiderable
Whenever any such hmitation 1s prescribed, a kind of fictiious
entty 15 thereby created, and, i quality of an incorporeal
object of possession, 1s bestowed upon the servant. thus object
1s of the class of those which arc called nghts. and n the
present casc 1s termed, 1n a more particular manner, a liberty,
and sometimes a privilege, an immumty, or an exemption
Now those limitations on the one hand, and these hibernes
on the other, may, 1t 15 evident, be as various as the acts
(posttive or negative) which the master may or may not have
lEc power of obliging the servant to submit to or to perform.
Correspondent then to the mfimtude of these liberties, 15 the
infinitude of the modifications whuch the condinon of master-
ship (or, as 1t 1s more common to say m such a case, that of
servitude) admts of These modifications, 1t 1s evident, may,
in different countries, be mfintely diversified. In different
countries, therefore, thé offences characterised by the above
names will, if speafically considered, admat of very different
descriptions. I(P there be a spot upon the earth so wretched
as to exhubit the spectacle of purc and absolutely unhmited
slavery, on that spot there wall be no such thing as any abuse
of mastership; which means netther more nor less than that
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no abuse of mastership will there be treated on the footing of
an offence As to the question, Whether any, and what, modes
of servitude ought to be established or kept on foot? this 15 2
uestion, the solution of which belongs to the civil branch of
31:: art of legislanon.
Offences touch- 43 Next, with regard to the offences that may concern
b "{’; :"”d" the condition of a servant It might seem at first sight, that a
servant condition of ths kind could not have a spark of benefit belong-
mg to 1t that it could not be attcndecf with any other con-
sequences than such as rendered it a mere burthen. But a
burthen 1tself may be a benefit, in companson of a greater
burthen. Conceive a man’s situation then to be such, that he
must, at any rate, be in a state of pure slavery Still may 1t be
material to him, and hughly materal, who the person 1s whom
he has for hus master A state of slavery then, under one
master, may be a beneficial state to him, m comparison with
a state of slavery under another master The condition of a
servant then 1s exposed to the several offences to which a
condition, m virtue of 1ts being a beneficral one, 15 exposed
More than thts, where the power of the master 1s imuted,
and the limitations annexed to 1t, and thence the liberties of
the servant, are considerable, the servitude may even be
positively ehigible For amongst those himitations may be
such as are sufficient to enable the servant to possess property
of his own being capable then of possessing property of his
own, he may be capable of receiving 1t from his master
in short, he may receive wages, or other emoluments, from his
master, and the benefit resulting from these wages may be
so considerable a5 to outweigh t%c burthen of the servitude,
and, by that means, render that condion more beneficial
upon the whole, and more eligible, than that of one who 1s
not m any respect under the control of any such person as a

! It may seem at first, that a person who 1s 1n the condition of a slave,
could not have it m huis power to engage in such course of proceeding as
would be necessary, in order to give him an apparcut tde to be reckoned
among the slaves of another master But though a slave 1n pomnt of right, 1t
may happen that he has eloped for mstance, and 15 not a sﬁ?/c in pomnt of

‘' faet or, suppose him a slave 1 pomnt of fact, and ever so vigilantly guarded,
stil a person connected with tum by the ties of sympathy, might do that for
lum whuch, though willing and assentang, he mught not be able to do for hum-

self mlg'.ht forge a deed of donation, for example, from the one master
= ot =r



DIVISION UO: Or:..NC S - 369

master. Accordingly, by these means the conditions of the
servant may be so ehgible, that his entrance mnto 1t, and his
continuance m 1t, may have been altogether the result of his
own choice That the nature of the two conditions may be
the more clearly understood, 1t may be of use to show the
sort of correspondency there 1s between the offences which
affect the existence of the one, and those which affect the
exastence of the other That this correspondency cannot but
be very mumate s obvious at first sight It 1s not, however,
that a given offence in the former catalogue comnades with
an offence of the same name mn the latter catalogue

usurpation of servantship with usurpation of mastership, for
examplc But the case 1s, that an offence of one denommanon
in the one catalogue concides with an offence of a different
denomunation n the other catalogue Nor 1s the comncidence
constant and certam  but hable to conungenaies, as we shall
seec  Furst, then, wrongful non-investment of the condition
of a scrvant, if 1t be the offence of one who should have been
the master, comades with wrongful detrectation of master-
ship if 1t be thé offence of a third person, 1t involves 1n 1t
non-investment of mastership, which, provided the master-
ship be mn the eyes of him who should have been master a
beneficial thing, but not otherwise, 1s wrongful 2. Wrongful
interception of the condition of a servant, if 1t be the offence
of him who should have been master, coinaides with wrongful
detrectanon of mastership 1f 1t be the offence of a third
person, and the mastership be a beneficial thing, it involves
i 1t wrongful interception of mastership 3 Wrongful
divestment of servantshup, if 1t be the offence of the master,
but not othcrwise, coincides with wrongful abdicanon of
mastershup 1f 1t be the offence of a stranger, 1t involves m 1t
divestment of mastership, which, n as far as the mastership
1s a beneficial thing, 1s wrongful 4 Usurpation of servantship
comncides necessarily with wrongful impositon of master-
ship 1t will be apt to mvolve mm 1t wrongful divestment
of mastershup but this only in the case where the usurper,
previously to the usurpation, was in a state of servitude under
some other master §. Wrongful inwestment of servantshi

(the servantship being considered as a beneficial thing

comncides with imposition of mastershup, which, 1f in the eyes
7 .
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of the pretended master the mastership should chance to be a
burthen, will be wrongful 6 Wrongful abdication of ser-
vantship comncides with wrongful divestment of mastershp.
7 Wrongful detrectation of servantship, with wrongful non-
mvestment of mastership 8 Wrongfuf imposition of servant-
ship, 1if 1t be the offence of the pretended master, comades
with usurpation of mastership 1f it be the offence of a stranger,
1t nvolves 1n 1t imposition of mastership, which, 1f n the eyes
of the pretended master the mastership shopld be a burthen,
will be wrongful As to abuse of mastership, disturbance of
mastership, breach of duty 1n servants, elopement of servants,
and servant-stealing, these are offences which, without any
change of denomination, bear equal relation to both.condi-
tions And thus we may reckon thirteen sorts of offences to
which the condition of a servant stands exposed wiz. 1
Wrongful non-mvestment of servantship 2 Wrongful
mterccption of servantship 3 Wrongful divestment of
servantship 4 Usurpation of servansship 5. Wrongful
mvestment of servantship 6 Wrongful abdication of servant-
ship 7 Wrongful detrectation of servantship 8 Wrongful
imposition of servantship 9 Abuse of mastership 10 Dis-
turbance of mastership 11 Breach of duty 1n servants 12
Elopement of servants. 13 Servant-stealing

44. We now come to the offences to which the condition
of a guardian 15 exposed A guardian 1s one who 1s invested
with power over another, living within the compass of the
same farmily, and called a ward, the power being to be cxer-
ased for the benefit of the ward Now then, what are the
cases 1 which 1t can be for the benefit of one man, that
another, living within the compass of the same famuly,
should exeraise power over im? Consider either of the
parties by humself, and suppose him, 1n pomnt of understand-
ing, to be on a level with the other, 1t scems ~vident enough
that no such cases can ever exist! To the production of
hap&mcss on the part of any given person (in like manner as
to the production of any other effect which 1s the result of

! Consider them together 1ndeed, take the sum of the two interests, and
the case, as we have seen (supra, 40), 1s then the reverse  That casc, 1t 15 to be
remembered, proceeds only upon the supposion that the two parties are

obliged to hve together, for suppose 1t to be at ther option to part, the
necesaity of establishing the power ceases.
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human agency) three things it is necessary should concur:
knowledge, mnchination, and physical power. Now as there
1s no man who 1s so sure of being inclined, on all occasions, to
promote your happiness as you yourself are, so nether 1s
there any man who upon the whole can have had so good
opportunitics as you must have had of knowing what 1s most
conducive to that purpose. For who should know so well
as you do what 1t 1s that gives you pain or pleasure? More-
over, as to poweg, 1t 1s mamfest that no supenonty 1n this
respect, on the part of a stranger, could, for a constancy, make
up for so great a deficiency as he must he under 1n respect
of two such matenal pomnts as knowledge and inchnanon
If then+there be a case where 1t can be for the advantage of
one man to be under the power of another, 1t must be on
account of some palpable and very considcrable deficiency,
on the part of the former, mn pomnt of mtellects, or (which 1s
the same thing 1 other words) m point of knowledge or
understanding  Now there are two cases m which such pal-
pable deficiency 1s known to take place These are, 1 Where
a man’s mtellect 1s not yet ::lrrxvcdP at that state n which 1t 15
capable of directing his own inclination m the pursmt of
happimess this 1s the case of mfancy? 2 Where by some
particular known or unknown circumstance hus intellect has
etther never arrived at that state, or having arnived at 1t
has fallen from 1t which 1s the case of msanity
By what means then s 1t to be ascertained whether a man’s
wntellect 15 1n that state or no? For ealubiing the quannty of
sensible heat 1 a human body we have a very tolerable sort of
mstrument, the thermometer, but for exhibiting the quanaty
of intelhgence, we have no such instrument It 15 evadent,
therefore, that the line which separates the quanuty of ntelli-
ence which 1s suthcient for the purposes oc} self-government
me that whieke1s not sufficient, must be, 1 a great measure,
arbitrary Where the insufficiency 1s the result of want of age,
the sufficient quanuty of itclligence, be 1t what 1t may,does
not accrue to all at the same period of their hives. It becomes
therefore necessary for legislators to cut the gordian knot, and
fix upon a particular period, at which ind not before, truly or
not, every person whatever shall be deemed, as far as depends

1 Chap xvn [Linuts), §2 ! See Chap xm [Cases uninect], § ms
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upon age, to be 1 possession of this sufficient quantty.! In
this case then a line 1s drawn which may be the same for every
man, and 1n the description of which, such as 1t 15, whatever
persons are concerned may be certain of agreemng. the ar-
cumstance of tume affording a mark by wiuch the hne m
question may be traced with the utmost degree of micety
On the other hand, where the msufficiency 1s the result of
msanity, there 1s not even this resource. so that here the
legislator has no other expedient than cto appomt some
particular person or persons to give a particular determmation
of the question, m every mstance 1n which 1t occurs, according
to Ius or their particular and arbitrary discreion  Arbitrary
enough 1t must be at any rate, since the only way m which 1t
can be exercised 1s by considering whether the share of
ntelligence possessed by the individual m queston does or
does not come up to the loose and indetermmate 1dea which
persons so appomnted may chance to cntertain with respect to
the quantity whuch 1s deemed sufficient

Duranion 1o be 45 The lhine then being drawn, or supposed to be so, 1t 15

qwentott  expedient to a2 man who cannot, with safety to humsclf, be
left in hus own power, that he should be placed in the power
of another How long then should he remain so? Just so long
as hus mability 1s supposed to continuc that 1s, n the case of
fancy, ull he arrives at that period at which the law deems
him to be of full age 1 the case of msanuty, ull he be of sound
mind and understanding Now 1t 1s evident, that this period,
1n the case of mfancy, may not arrive for a considerable time
and m the case of mnsanity, perhaps never  The duration of
the power belonging to this trust must therefore, m the onc
case, be very considerable, in the other case, indefinite

1 In certan nations, women, whether married or not have been placed
1n a state of perpetual wardship thus has been evidently founded on the noton
of a decaided nferionity m point of intellects on the part of the female sex,
analogous to that wiuch 1s the result of nfancy or wmsanity on the part of the
male  This 1s not the only Instance i which tyranny has taken advantage of
1ts own wrong, alleging as a reason for the domunation 1t exercises, an tm=
becility, which, as far as 1t has been real, has been produced by the abuse of
that very power which 1t 18*brought to jusufy  Anstotle, fascinated by the

rejudice of the times, divides mankind 1nto two disanct spectes, that of
eemen, and that of slaves Certain men were born to be slaves, and ought
to be slaves —Why? Because, they are so
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46 The next pont to consider, 1s what may be the extent of Powers that
162 for as to what ought to be, that 15 2 matter to be settled, not 22 m‘:"ﬁ dutics
ight to be
1n a general analytical sketch, but 1n a Eartlcular and C1rcum- annexed to it
stantial dissertation. By possibility, then, this power may
possess any extent that can be imagmed it may extend to
any acts which, physically speaking, 1t may be 1n the power
of the ward to perform himself, or be the object of if exercised
by the guardian Conceive the power, for a moment, to stand
upon this footing the eondition of the ward stands now
exactly upon a footing with pureslavery Add the obhigation
by which the power 1s turned 1nto a trust the limuts of the
power are now very considerably narrowed. What then 1s
the purport of thus obligation? Of what nature is the course of
conduct 1t prescribes? It 1s such a course of conduct as shall
be best calculated for procuring to the ward the greatest
quantity of happincss which lus faculties, and the arcum-
stances he 1s i, will admut of saving always, in the first place,
the regard which the guardian 1s permitted to show to his own
happiness, and, 1n the second place, that which he 1s obhiged,
as well as permutted, to show to that of other men. This
15, 1 fact, no other than that course of conduct which
the ward, did he but know how, ought, n pomnt of prudence,
to mamtam of himself so that the business of the former 1s
to govern the latter preaisely in the manner in which ths
latter ought to govern himself Now to mstruct each indivi-
dual 1n what manner to govern his own conduct i the
details of life, 15 the particular business of private ethics to
wstruct individuals n what manner to govern the conduct
of those whose happiness, during nonage, 1s commutted to their
charge, 1s the busmess of the art of private cducation The
details thercfore, of the rules to be given for that purpose, any
more than the acts which arc capable of beng commutted n
violation O&Mc rules, belong not to the art of legislation
since, as will be seen more particularly hereafter,! such details
could not, with any chance of advantage, be provided for by
the legislator  Some general outlines might indeed be drawn
by his authonty and, in pomt of fact, some are 1n every
cwvilized state But such regulationsg 1t 1s evadent, must be
hable to great varation- in the first place, accordipg to the

! See Chap xvu [Ligut], €1
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finite diversity of civil conditions which a man may stand
nvested with i any given state 1n the next place, according
to the diversity of local circumstances that may influence the
nature of the conditions which may chance to be established
in different states  On this account, the offences which would
be constituted by such regulations could not be comprised
under any concise and settled denomations, capable of a
permanent and extensive application No place, thercfore,
can be allotted to them here

Offences touch- ~ 47. By what has been said, we are the beter prepared for

;’,’ﬂ‘;ﬁ:ﬁ;ﬂ’:"" taking an account of the offences to which the condinon
question stands exposed Guardianship bemg a private trust,
1s of course exposed to those offences, and no others, by which
a private trust 1s hable to be affected. Some of them, how-
ever, on account of the special quahty of the trust, will admat
of some further particulanty of descripuon  In the first place,
breach of this species of trust may be termed mismanagement of
guardianship* 1 the second place, of whatever nature the
duties are which are capable of being annexed to this condi-
tion, 1t must often happen, that in order to fulfil them, 1t 1s
necessary the guardian should be at a certain particular
place Mismanagement of guardianship, when 1t consists n
the not being, on the occasion n ?ucsnon, at the place in
question, may be termed desertron of guardianship Thurdly,
It 1s mamufest enough, that the object which the guardian ought
to propose to himself, in the exercise of the powers to which
those duties are annexed, 1s to procure for the ward the
greatest quantity of happiness which can be procured for him,
consistently with the regard wluch 1s due to the other interests
that have been mentioned for this 15 the object which the
ward would have proposed to himself, and might and ought
to have been allowed to propose to himself, had he been
capable of governing his own conduct Naw m order to
procure this happiness, 1t 15 necessary that he should possess
a certam power over the objects on the use of w}ucﬁ such
happiness dclli)_ends. These objects are erther the person of the
ward himself, or other objects that are extrancous to him
These other objects ase either things or persons As to
things, then, objects of this class, 1n as far as a man’s happiness
depends upon the use of them, are styled hus property The
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case 15 the same with the services of any persons over whom he
may happen to possess a beneficial power, or to whose
services ie may happen to possess a beneficial nght. Now
when property of any kind, which 1s in trust, suffers by the
delinquency of him with whom 1t 1s 1n trust, such offence, of
whatever nature 1t 1s 1n other respects, may be styled dissipa-
tion in breach of trust and if 1t be attended with a profit to
the trustee, 1t may be styled pecularion? Fourthly, For one
person to exercise a power of any kind over another, it 1s
necessary thac elfe latter should either perform certamn acs,
upon being commanded so to do by the former, or at least
should suﬂgcr certatn acts to be exercised upon himself In this
respect a ward must stand upon the footing of a servant: and
the condinion of a2 ward must, 1n this respect, stand exposed to
the same offences to whith that of a servant stands exposed-
that 1s, on the part of a stranger, to disturbance, which, 1n
particular circumstances, will amount to rheft. on the part of
the ward, to breach of duty which, n parncular circumstances,
may be effected by elopement Fifthly, There does not seem
to be any offence concerming guardianship that corresponds
to abuse of trust 1 mean in the sense to which the last-
mennoned denomunation has been here confined® The
reason 1s, that guardianshup, being a trust of a private nature,
does not, as such, confer upon the trustee any power, either
over the persons or over the property of any party, other than
the beneficrary humself. If by accident 1t confers on the trustee
a power over any persons whose services constitute a part of
the property of the bencficiary, the trustece becomes thereby,
i certain respects, the master of such servants3 Sixthly,
Bnibery also 15 a sort of offence to which, mn this case, there 1s
not commonly much temptation It 1s an offence, however,
which by possibility 1s capable of taking this direction and
must thegam be aggregated to the num%er of the offences to
which the condition of a guardian stands exposed And thus
we have m all seventeen of these offences. viz. 1 Wrongful
non-investment of guardianship. 2 Wrongful intercepuon
of guardianship. 3 Wrongful divestment of guardianship.,
4 Usurpation of guardianship . Wrongful investment
of guardianship 6 Wrongfuf abdication of guardianshup °
1 Supra, 35 * Vide supra, 25. 8 Vide supra, 40.
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7 Detrectation of guardianship 8. Wrongful imposition
of guardianship. 9. Mismanagement of guardianship 10.
Desertion of guardianship. 11. Dissipation mn prejuice or
wardship 12 Peculation m prc_]udfcc of wardshup 13.
Disturbance of guardianshup 14 Breach of duty to guardians.
15 Elopement from guardians 16 Ward-stealng 17
Bnbery m prejudice of wardship

Offences tourh- 48 Next, with regard to offences to which the condition
ing the condwtion f wardship 1s exposed. Those which first affect the existence

of a ward

of the condition itself are as follows 1 “Wrongful non-
mvestment of the condition of a ward. Ths, if 1t be the
offence of one who should have been guardian, comcides with
wrongful detrectation of guardianship if it be the offence of
a third person, 1t 1volves in 1t non-mnvestment of guardian-
ship, which, provided the guardianshup s, in the eyes of him
who should have been guardian, a desirable thing, 1s wrongful
2 Wrongful mterception of wardship This, 1f it be the
offence of him who should have been guardian, comcides
with wrongful detrectation of guardianship if it be the
offence of a third person, 1t mvolves mn 1t mterception of
guardianship, which, provided the guardianshup 1s, m the eyes
of him who should have been guardian, a desirable thing, 1s
wrongful 3 Wrongful divestment of wardship Thus,
if 1t be the offence of the guardian, but not otherwise, comn-
aides with wrongful abdication of guardianship 1f 1t be the
offence of a third person, 1t mvolves i 1t divestment of
guardianship, whuch, 1f the guardianship 15, 1 the eyes of the
guardian, a destrable thing, 1s wrongful. 4 Usurpation of
the condition of a ward an offence not very likely to be
committed This comcides at any rate with wrongful
imposition of guardianship, and if the usurper were already
under the guardianship of another guardian, it will involve n
it wrongful divestment of such guardianship®,_§ Wrongful
investment of wardship (the wardship being considered as a

 Thus effect 1t may be thought will not necessanily take place since a ward
may have two guardians One man then 15 guardian by nght another man
comes and makes himself so by usurpation This may very well be, and
syet the former may continue guardian notwithstanding  How then (it may be
asked) 15 he divested of hus guardmanship>—The answer 1s—Certainly not of the
‘whole of it but, however, of a part of 1t of such part as 1s occupied, if one
may so say, thet 15, of such part of the powers and nights belonging to it as are
exercised, by the usurper
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beneficial thing) this conades with imposition of guardian-
ship, which, 1f i the eyes of the pretended guardian the
guardianship should be a burthen, will be wrongful. 6.
Wrongful abdication of wardship. This comeides with wrong-
ful divestment of guardianship. 7 Wrongful detrectation
of wardshup. This comncades with wrongful nterception of
guardianship 8 Wrongful imposition of wardshup Thus, of
the offender be the pretended guardian, comncides with usurpa-
tion of guardianship 1f a stranger, 1t mvolves 1n 1t wrongful
imposition of guhrcﬁans}up As to such of the offences relative
to thus condition, as concern the consequences of 1t while
subsisting, they are of such a nature that, without any change
of depormination, they belong equally to the condition ofg a
guardian and that of a ward We may therefore reckon
seventeen sorts of offencés relative to the condition of a ward
1 Wrongful non-mnvestment of wardship 2 Wrongful
mterception of wardship 3 Wrongful divestment of ward-
ship 4 Usurpation of wardship 5. Wrongful investment of
wardshup 6 Wrongful abdication of wardship 7 Wrongful
detrectation of wardship 8 Wrongful impositon of ward-
ship 9 Mismanagement of guardianship 10 Desertion of
guardianship 11 Disstpaion 1 prejudice of wardship
12. Peculation 1n prejudice of wardshup 13 Disturbance of
guardianship 14 Breach of duty to guardians 15 Elope-
ment from guardians 16 Ward-stealng 17 Bnbery mn
prejudice of wardshup

49 We come now to the offences to which the condition Offences touch-
of a parent stands exposed and first, with regard to those by :;'ga"“';::f"“’"
which the very existence of the condition 1s affected On d
this occasion, 1n order to see the more clearly nto the subject,
1t will be necessary to distinguish between the natural relanon-
ship, and the legal relationshup which 1s supermduced as 1t
were upo@atural one The natural one being constituted
by a particular event, which, either on account of 1ts bemg
alrcad}; past, or on some other account, 1s equally out of the
power of the law neither 15, nor can be made, the subject of
an offence Is 2 man your father® It 1s not any offence of
mune that can make you not his som Is he not your father?
It 1s not any offence of mmne that can render lum so But
although he does 1n fact bear that relation to you, I, by an
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offence of mine, may perhaps so manage matters, that he
shall not be thought to bear 1t- which, with respect to any legal
advantages which erther he or you could denve from such
relationship, will be the same thing as if he did not. In the
capacity of a witness, I may cause the judges to behieve that
he 1s not your father, and to decree accordingly* or, m the
capaaity of a judge, I may myself decree him not to be your
father Leaving then the purely natural relationship as an
object equally out of the reach of justuce and mjusuce, the
legal condition, 1t 1s evident, will stand expbsed to the same
offences, neither more nor less, as every other condition,
that 1s capable of bemng ether beneficial or burthensome,
stands exposed to Next, with regard to the exercise of the
functions belonging to this condiion, considered as sull
subsisting  In parentahity there must be two persons con-
cerned, the father and the mother The condiuon of a parent
includes, therefore, two conditnons, that of a father, and that
of a mother, with respect to such or such a child Now 1t 15
evident, that between these two partics, whatever beneficiary
powers, and other rights, as also whatever obligations, are
annexed to the condition of a parent, may be shared in any
proportions that can be mmagmed But if in these several
objects of legal creation, each of these two parties have
severally a share, and if the interests of all these parties are 1n
any degree provided for, 1t 1s evident that each of the parents
will stand, with relatnion to the child, 1n two several capacities.
that of a master, and that of a guardian The condition of a
parent then, 1 as far as 1t 1s the work of law, may be con-
sidered as a complex condition, compounded of that of a
guardian, and that of a master To the parent then, 1n quality
of guardian, results a set of duties, mvolving, as necessary to
the discharge of them, certain powers to the child, n the
character of a ward, a set of nghts correspppding to the
parent’s duties, and a set of duties corresponding to his
gowcrs. To the parent agam, 1n quality of master, a set of
enefictary powers, without any other necessary hmitation
o (so0 long as they last) than what 1s annexed to them by the
duties mcumbent on him n quality of a guardian to the
* child, in the character of a servant, a set of duties correspond-
ing to the parent’s beneficiary powers, and without any other
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necessary hmitation (so long as they last) than what 1s annexed
to them by the rights which belong to the child 1n his capacity
of ward. The condition of a parent will therefore be exposed
to all the offences to which either that of a guardian or that
of a master are exposed* and, as each of the parents will par-
take, more or less, of both those characters, the offences to
which the two conditions are exposed may be nomunally, as
they will be substantially, the same Taking them then all
together, the offences to which the condition of a parent 1s
exposed will stahd as follows 1 Wrongful non-mvestment of
parentahty * 2 Wrongful mterception of parentality 3.
Wrongful divestment o%parcntah 4 Usurpation of paren-
tahitye 5. Wrongful mvestment of parentality 6. Wrongful
abdication of parentaity 7 Wrongful detrectanon of
parentality. 8 Wrongfal imposition of parentahty ¢ Mus-
management of parental guardianship 10 Desertion of
parental guardianship 11. Dissipation 1 prejudice of filial
wardship. 12 Peculation 1 prejudice OF fihal wardship
13 Abuse of parental powers 14 Disturbance of parental
guardianship 15. Breach of duty to parents 16 Elopement
from parents 17 Child-stealing 18 Bribery m prejudice of
fihal wardship

50 Next with regard to the offences to which the filial Offences touch-
condinion,? the condition of a son ar daughter, stands exposed. "2 the filal

condition.

1 At first view 1t may seem a solecism to speak of the condition of parentality
as one which 2 man can have need to be mvested with  The reason 15, that 1t
15 not common for any ceremony to be required as necessary to a man's
bemng deemed m law the father of such or such a child But the insutunon
of such a ceremony, whether advisable or not, 1s at least perfectly concervable
Nor are there wanung cases m which 1t has actually been exemplfied By
an article 1n the Romaun law, adopted by many modern nations, an illegiumate
chuld 1s rendered legutimate by the subsequent marrage of his parencs 1 then
a priest, or ather persou whose office 1t was, were to refuse to join a man and
woman 1n matrintony, such refusal, besides being a wrongful nop-investment
with respect to the two matnmomal conditions, would be a2 wrongful non-
nvestmenjgabuzaacntality and fihaton, to the prejudice of any children whe
should have been Jegiimated

% In English we have no word that wall serve to express with proprietry the
person who bears the relauon opposed to that of parent The word child s
ambiguous, being employed 1n another sense, perhaps morc frequently than
m this more frequently m ()'flpouuon to a person of full age, an adult, than in
correlation to 3 parent For the condition 1tself we bave no other word thar’
Silianon  an 1ll-contnved term, not analogods to patermity and matermity the
proper term would have been filrality the word filiation 15 as frequently,
perhaps, and more consistently, put for the act of estabhshing 4 person m the
possession of the condition of filiahty
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The principles to be pursued in the investgation of offences
of this description have already been sufficiently developed

It will be sufficient, therefore, to enumerate them without
further discussion The only pecuhianities by which offences
relative to the condiion 1 question stand distinguished from
the offences relative to all the preceding conditions, depend
upon this one circumstance, viz that it 1s certain every one
must have had a father and a mother at the same time
that 1t 1s not certain that every one must have had a master, a
servant, a guardian, or a ward It will be obferved all along,
that where a person, from whom, if alive, the Benefit would
be taken, or on whom the burthen would be mmposed, be
dead, so much of the mischief 1s extinct along with the object
of the offence There still, however, remains so much of the
muschief as depends upon the advintage or disadvantage
which mught accrue to persons related, or supposed to be
related, 1n the several remoter degrees, to him m question

The catalogue then of these offences stands as follows

1 Wrongful non mvestment of fihatton This, if 1t be the
offence of him or her who should have been recognised as the
parent, comcides with wrongful detrectation of parentahty

if 1t be the offence of a third person, 1t mnvolves 1n 1t non-
mnvestment of parentality, whlcfl, provided the parentality 1s,
in the eyes of him or her who should have been recognised as
the parent, a desirable thing, 1s wrongful 2 Wrongful inter-
ccEnon of fillanon This, if 1t be the offence of him or her
who should have been recogmised as the parent, comcides
with wrongful detrectation of parentahity 1fP 1t be the offence
of a third person, 1t mnvolves 1n 1t terception of parentality,
which, provided the parentality is, 1n the eyes of him or her
who should have been recognised as parent, a desirable thing,
1s wrongful 3 Wrongful divestment of filiation Thus, if 1t
be the offence of him or her who should be zgcogmsed as
parent, comncides with wrongful abdication of parentality 1f1t
be the offence of a third person, 1t involves 1n 1t divestment of
parentality, to wit, of paternity, or of matermty, or of both,
which, 1if the parentality 1s, 1n the eyes of um or her who
should be recognised as parent, a desirable thing, are respec-
‘uvely wrongful 4 Usurpation of filation This comncides
with wrongful 1mposition of parentality, to wit, either of
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paternity, or of maternity, or of both and necessarily involves
in 1t divestment of parentality, which, if the parentality thus
divested were, 1 the eyes of him or her who are thus divested
of 1t, a desirable thing, 15 wrongful 5 Wrongful nvestment
of fihatton (the fikation bemng considered as a beneficial
thing) Ths comcides with imposition of parentality, whach,
if in the eyes of the pretended father or mother the parentahty
should be an undesirable thing, will be wrongful 6 Wrong-
ful abdication of filauon This necessanly comades with
wrongful divestment of parentahity, 1t also is apt to mvolve
m 1t wrongful imposition of parentality, though not neces-
sarily cither to the advantage or to the prejudice of any certain
person  For 1f a man, supposed at first to Lc your son, appears
afterwards not to be yours, 1t 1s certam mdeed that he 1s the
son of some other man, but it may not appear who that other
man1s 7 Wrongful detrectation of fihation This coincides
with wrongful non-investment or wrongful interception of
garcntahty 8 Wrongful imposion of filanon Thus, of 1t

e the offence of the pretended parent, comncides necessarily
with usurpation of parentahty 1fP 1t be the offence of a thurd
person, 1t necessarily mvolves imposition of parentality, as
also divestment of parentality erther or both of which,
according to the circumstance above mentioned, may or may
not be wrongful 9 Mismanagement of parental guardian-
ship 10 Desertion of parental guardianship 11 Dassipation
in prejudice of filial wardship 12 Peculation n prquxﬁce of
fihal wardship 13 Abuse of parental power 14 Disturbance
of parental guardianship 15. Breach of duty to parents
16 Elopement from parents 17 Child-steaing 18 Bribery
mn prejudice of parental guardianship

51 We shall now be able to apply ourselves with some Condinon of 2
advantage to the exammation of the several offences to which ;.ﬁ:;d hes
the mamssaendition, or condition of a husband, stands ex- and nghts, that
posed A husband 15 2 man, between whom and a certain may be annexed
woman, who 1 this case 1s called his wife, there subsists 2* ¥
legal obhgation for the purpose of therr hving together,
and 1n particular for the purpose of a sexual intercourse to
carned on between them This obligation will naturally be
considered 1n four pomts of view. 1. In respect. of its com-
mencement 2 In respect of the placing of 1t 3. In respect
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of the nature of 1t. 4_In respect of its duraton. Farst then,
it 1s evident, that m pomnt of possibility, one method of
commencement 1s as concetvable as another. the ume of 1ts
commencement mught have been marked by one sort of
event (by one sort of signal, as 1t may here be called) as well
as by another. But 1n practice the signal has usually been, as
i powt of utihity 1t ought constantly to be, a contract entered
into by the parties, that 1s, a set of signs, pitched upon by the
law, as expressive of their mutual consent, to take upon them
this condiion Secondly, and thurdly, with regard to, the
placing of the obligations which are the result of the contract,
it 1s evident that they must rest either solely on one side, or
mutually on both. On the first supposition, the conditron 1s
not to be disunguished from pure slavery In this case, exther
the wife must %c the slave of the husband, or the husband
of the wife. The first of these suppositions has perhaps never
been exemplified, the opposing influence of pﬁysrcal causes
being too universal to have ever been surmounted the latter
seems to have been exemplified but too often, perhaps among
the first Romans, at any rate, in many barbarous nations

Thirdly, with regard to the nature of the obligations If they
are not suffered to rest all on one side, certamn rights are
thereby given to the other There must, therefore, be nghts
on both sides. Now, where there are mutual nghts pos-
sessed by two persons, as agamnst each other, either there are
powers annexed to those nights, or not But the persons in
question are, by the supposttion, to hive together 1 which
case we have shown,! that 1t 15 not only expcdicnt, but m a
manner necessary, that on one side there should be powers

Now 1t 15 only on one side that powers can be for suppose
them on both sides, and they destroy one another The
question 1s then, In which of the parues these powers shall be
lodged?® we have shown, that on the principle aé-w+lty the

ought to be lodged in the husband The powers then whch
subsist being lodged m the husband, the next question 1s,
Shall the mterest of one party only, or of both, be consulted
i the exercise of them? 1t 1s evident, that on the principle of
ptilaity the interests of botlt ought alike to be consulted. since
In two persans, taken together, more happmess 1s producible

1 Supra, 40 note
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than 1 one. Thus being the case, 1t 15 mamifest, that the legal
relation which the husband will beat to the wife will be a
complex one: compounded of that of master and that of
guardian.

52. The offences then to which the condition of a husband Offences touch-
will be exposed, will be the sum of those to which the two ¢ condition

: of a husband.

conditions of master and guardian are exposed Thus far the
condition of a husband, with respect to the general outhines
of 1t, stands upon the same fooung as that o? a parent. But
there are certaid reciprocal services, which being the mamn
subject of the matrimonal contract, constitute the essence of
the two matnmomal relations, and which neither a master
nor guardian, as such, nor a parent, at any rate, have usually
been permutted to recetve. These must of course have been’
distinguished from the indiscriminate tramn of services at large
which the husband m his character of master 1s empowered
to exact, and of those which 1n lus character of guardian he
1s bound to render Being thus distinguished, the offences
relatve to the two conditions have, in many instances, n as
far as they have reference to these pecubar services, acquired
particular denomiations In the f}:rst place, with regard to .
the contract, from the celebration of which the legal condi-
tton dates 1ts exastence It 1s obvious that m pownt of pos-
sibiliey, thus contract might, on the part of either sex, SuESlSt
with respect to several persons of Lﬁc other sex at the same
time the husband mught have any number of wives the wife
mught have any number of husbands the husband might enter
nto the contract with a number of wives at the same time.
or, if with only one at a tume, he nught rescrve to himself a
nght of engagmg n a simular contract with any number, or
with only such or such a number of other women afterwards,
durmng the continuance of cach former contract Thus latter
accordinglss.zim the footing upon which, as 1s well known,
marriage 15 and has been established m many extensive
countnes. particularly m all those which profess the Maho-
metan rebgion In point of possibility, 1t 1s evident that the
like hiberty nught be rcscrvedp on the part of the wife: though
m pomt of practice no examples®of such an arrangement
seem ever to have occurred  'Which of all these agrangements
15 1 pomne of utility the most expedient, 1s a question which
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would require too much discussion to answer i the course
of an analytical process like the present, and which belongs
mndeed to the avil branch of legislation, rather than to the
penal ! In Christian countries, the solemnization of any such
contract 1s made to exclude the solemmzatnon of any subse-
quent one durmng the continuance of a former. and the
solemmzation of any such subsequent contract 1s accordingly
treated as an offence, under the name of Polygamy Polygamy
then 1s at any rate, on the part of the man, a particular modifi-
cation of that offence which may be styled tsyrpation of the
condition of a husband As to 1ts other effects, they will be
different, according as it was the man only, or the woman
only, or both, that were 1n a state of matrimony at the ome of
“the commussion of the offence If the man only, then his
offence mvolves 1 1t pro tanto that of wrongful divestment of
the conditon of a wafe, n prejudice of his prior wife 2 If the
woman only, then 1t mvolves 1n 1t pro tanto that of wrongful
divestment of the condition of a husband, m prejudice of her
prior husband If both were alrcady marnicd, 1t of course
wvolves both the wrongful divestments which have just been
mentioned And on the other hand also, the converse of all
this may be observed wath regard to polygamy on the part
of the woman Secondly, As the engaging not to enter mto
any subsequent engagement of the like kind during the con-
tinuance of the first, 1s one of the condinions on which the law
lends 1ts sanction to the first, so another 1s, the inserting as one
of the articles of this engagement, an undertaking not to
render to, or accept from, any other person the services which
form the characteristic object of 1t the rendering or acceptance
of any such service 1s accordingly trcated as an offence, under
the name of adultery under which name 1s also compnised the
offence of the stranger, who, 1n the commussion of the above
offence, 15 the necessary accomphce ThirddasIsturbing
erther of the parties to this engagement, i the possession of
these charactenstic services, may, mn lLike manner, be dis-
tinguished from the offence of disturbing them 1n the enjoy-
sment of the miscellaneous advantages derivable from the

1 See Chap xvn [Limats], §Iv

? In this case also, if the woman knew not of the prior marrage, 1t 1s besides
a species of seduction, and, 1n as far as 1t affects her, belongs to another division
of the offences of this class Vide supra, 36
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same condition; and on whichever side the blame rests,
whether that of the party, or that of a thurd person, may be
termed wrofgful witEholdmg of connubial services. And thus
we have one-and-twenty sorts of offences to which, as the law
stands at present 1 Chnstian countries, the condition of a
husband stands cxposed viz 1 Wrongful non-investment
of the condinon of a husband 2. Wrongful interception
of the condition of a husband 3 Wrongful divestment of
the condiion of a husband 4 Usurpation of the con-
diion of 2 huspahd 5 Polygamy 6 Wrongful investment
of the condition of a husband. 7 Wrongful abdication of
the condition of a husband. 8 Wrongful detrectation of the
conditton of a husband 9 Wrongful imposition of the con~
dition of 2 husband. 10 Mismanagement of marital guardian-
ship. 11 Desertion of mantal guardianshup 12 Dissipation
m prejudice of matrimonial wardship. 13 Peculation m
prejudice of matrimomal wardship 14 Abuse of mantal
ower 15 Disturbance of mantal guardianship 16 Wrong-
ul withholding of connubial services 17 Adultery 18
Breach of duty to husbands 19 Elopement from husbands
20 Wifesstealing 21 Bmbery m prejudice of mantal
guardianship !

53 Next with regard to the offences to which the condition Offences touch-
of a wifc stands exposed From the patterns that have been :}gad:;“f:"d""’"
exhibited already, the comadences and associations that take
place between the offences that concern the exastence of this
condiion and those which concern the existence of the
condition of a husband, may casily enough be apprehended
without farther repetiions The catalogue of tipmosc now
under consideration will be precsely the same m every article
as the catalogue last exhibited

54 Thus much for the several sorts of offences relative to
the seveggl coxs of domestic conditions those which are
constituted by such natural rclanons as are connguous being
included There remamn those which are uncontiguous* of
which, after so much as has been said of the others, 1t wall

11 Semi-pusuc OFEENGES --Falschoods contesung, or dffences agamnst *
justice destroving, the vahidatv of the marnaghs of people of certan descrip- |
uons such as Jews, Quakers, Hugonots, &¢ &c

U SEIr-RPGARDING ORENCES —Improvident marriage on” the part of

nunors
7a
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naturally be expected that some notice should be taken.
These, however, do not afford afiy of that matter which s
necessary to constitute a condition In pomt of fact, no power
seems ever to be annexed to any of them., A grandfather,
perhaps, may be called by the Lw take upon hum the
guardlamhlp of hus orphan grandson: but then the power he
as belongs to hum not as grandfather, but as guardian. In
point of possibihty, indeed, power muight be annexed to these
relations, just as 1t might to any other But still no new sort of
domestic condition would result from 1t ‘sipce 1t has been
shown that there can be no others, that, being constituted by
power, shall be distinct from those which have been already
. mentioned Such as they are, however, they have <his
common with the before-mentioned relations, that they are
capable of importing either benefit or burthen they therefore
stand exposed to the several offences whereby those or any
other relanions are hable to be affected in point of exastence
It might be expected, therefore, that in virtue of these offences,
they should be added to the kst of the relations which are
Liable to be objects of delinquency But the fact 15, that they
already stand included in 1t and although not expressly
named, yet as effectually as if they were On the one hand,
1t 1s only by affecting such or such a contiguous relation that
any offence affecting uncontiguous relations can take place
On the other hand, neither can any offence affecting the
exastence of the contiguous relations be commutted, without
affecting the existence of an indefimite mulatude of such as are
uncontiguous. A false witness comes, and causes 1t to be
believed that you are the son of a woman, who, 1n truth, 1s not
your mother What follows? An endless tribe of other false
persuasions-—that you are the grandson of the father and of the
mother of this supposed mother. that you are the son of some
husband of hers, or, at least, of some man wigiaadnm she has
cohabited the grandson of his father and his mother, and so
on- the brother of their other children, if they have any- the
brother-in-law of the husbands and wives of those children,
« if marnied rhe uncle of the children of those children. and so
. on.—On the other hand} that you are not the son of your real
mother, npr of your real father that you are not the grandson
of either of your real grandfathers or grandmothers, and so
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on without end- all which persuasions result from, and are
included 1, the one origmal E\(isc persuasion of your bemng the
son of this your pretended mother

It should seem, therefore, at first sight, that none of the
offences against these uncontiguous relations could ever come
expressly 1nto question- for by the same rule that one ought,
so 1t mught seem ought a thousand others the offences against
the uncontiguous bemng merged as 1t werc in those which
affect the contigyous relanons  So far, however, 1s this from
bemng the case,sthat in speaking of an offence of this stamp, 1t
1s not uncommon to hear a great deal said of this or that
uncontiguous relationship which 1t affects, at the same time
that nd notice at all be taken of any of those which are
contiguous How happens this? Because, to the uncontiguous
relation are annexed perhaps certain remarkable advantages
or disadvantages, while to all the intermediate relations
none shall be annexed which are 1n companson worth
noticing Suppose Antony or Lepidus to have contested the
relanonship of Octavius (afterwards Augustus) to Caius
Julus Cxsar  How could 1t have been done® It could only
have been by contesting, erther Octavius’s being the son of
Ana, or Atia’s being the daughter of Julia, or Juha's being
the daughter of Lucius Julius Ceesar, or Luciis Juhus Czsar’s
being the father of Caius  But to have been the son of Auna,
or the grandson of Juha, or the great grandson of Luctus Juhus
Cxzsar, was, 1n comparison, of small importance Those nter-
vening relationships were, comparatvely speaking, of no
other use to him than in virtue of their gcmg SO many
necessary links in the genealogical cham which connected
him WB; the sovereign of the empire

As to the advantagesand disadvantages which may happen
to be annexed to any of those uncontiguous relationships, we
have secrmcady that no powers over the correlative person,
nor any corresponding oghgauons, are of the number. Of
what nature then can they be? They are, mn truth, no other
than what are the result either of local and acaidental institu-
tions, or of some spontaneous bias that has been taken by
the moral sanction It would, therefore, be to little purpose
to attempt tracing them out a priori by any exhaustive process-
all that can be done 15, to pick up and lay together some of
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the principal articles 1 each catalogue by way of specimen.
The advantages which a given relanonshrp 1s apt to immpart,
seem to be referable chiefly to the followmg heads 1 Chance
of successton to the property, or a part of the property, of
the correlative person. 2. Chance of pecumary support,
to be yielded by the correlative person, either by appontment
of law, or by spontaneous donatuon 3 Accession of leg

rank; including any legal privileges which may happen to be
annexed to 1t such as capaaty of holding such and such
beneficial offices, exemption from such and su¢h burthensome
obligations, for mnstance, paying taxes, serving burthensome
offices, &c &c 4 Accession of rank by courtesy, ncluding
the sort of reputation which 1s customanly and spontaneously
annexed to distinguished birth and*family alhance whereon
may depend the chance of advancement in the way of
marnage, or mn a thousand other ways less obvious. The
disadvantages which a given relation 1s hiable to impart, seem
to be referable chiefly to the following heads 1 Chance of
being obhged, either by law, or by force of the moral sanc-
ton, to yield pecuniary support to the corrclauve party

2. Loss of legal rank 1including the legal disabilinies, as well
as the burthensome obligations, which the law 1s apt to
annex, sometimes with mjustice enough, to the lower stations

3 Loss of rank by courtesy including the loss of the advan-
tages annexed by custom to such rank 4 Incapacity of
contracting matrimony with the correlative person, where the
supposed consangumuty or affinity hies within the prohibited

degrees.!

! In pursuance of the plan adopted with rclanon to senu-public and self~
regarding offences, 1t may here be proper to exhibit such a catalogue as the
nature of the design will admut, of the several genera or inferior divisions of
public offences e <

[ OrreNces against the EXTERNAL SBCURITY of the state 1 Treason (in
favour of foreign enermues) It may be posittve or negative (negative consisting
for example, m the not opposing the commussion of positive) 2 Espronage (in
favour of foreign nivals not yet enermtes) 3 Injuries to forcigners at large
(ncluding piracy) 4 Injuries to privileged foreigners (such as ambassadors)

U Orrencas acainst Justicy  Offences against judicial trust viz Wrongful
non-mvestment of Judicial trust, wrongful interception of judicaal trust, wrong-
ful divestment of judicial rrust, usurpanon ef judicial trust, wrongful investment
of judicial trust, wrongful abdication of yudicial trust, wrongful detrectation of
Judicial trust, wrongful impositon of judicial trust, breach of judicial trust,
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45. We now come to avil conditions: these, 1t may well Civil conditions
be imagined, may be infinitely vanous as various as the acts

abuse of judicial trust, disturbance of judictal trust, and bribery in preyudice of
Judhaal trust

Breach and abuse of judicial trust may be cither intentional or umnten-
tional Intenttonal 1s culpable at any rate  Unintentional wall proceed either
from madvertence, or from mius-supposal 1if the tnadvertence be coupled with
heedlessness, or the mis-supposal with rashness, 1t 1s culpable 1if not, blameless
For the particular acts by which the exercise of judicial trust may be disturbed
see B 1 nit [Offences agamst justice] They are too mulufanous, and too 1ll
provided with names, to be exhibited here

If a man fads in gulﬂ‘m'xg the duties of this trust, and thereby comes either to
break or 10 abuse 1t, 1t must be through some deficsency 1n the three requisite
and only requisite endowments, of knowledge, inchnauon, and power [See
supra, 27] A deficiency in any of those pomts, if any person be n fault,
may praceed either from his own fault, or from the fauit of those who should
act with or under him  If persons who are n fault are persons mnvested with
Judicial trust, the offence comes ainder the head of breach or abuse of trust 1f
other persons, under that of disturbance of trust

The 1l} effects of any breach, abuse, or disturbance of judicial trust, will
consist 1n the producuon of some article or articles in the hst of the mischiefs
which st ought to be the orniginal purpase of judicial procedure to remedy or
avert, and of those which it ought to be the inaidental purpose of 1t to avord
producing  These are either primary (that 1s immediate) or remote remote are
of the 2nd, 3rd, or 4th order, and so on  The primary are those which import
actuaf pam to persons assignable, and are therefore mischievous in themselves
the sccondary are muschies ous on account of the tendency they have to produce
some article or articles m the catalogue of those of the first order, and are
therefore muschievous in their cffucts Those of the 3rd order are muschievous
only on account of the connection they have 1n the way of productive tendency,
as before, with those of the 2nd order and so on

Primary inconveniences, which 1t ought to be the object of procedure to
provide agamnst, are, 1 The continuance of the mdividual offence stself, and
thereby the mcrease as well as conunuance of the mischief of 1t 2 The con-
tiuance of the whole mischief of the individual offence 3 The continuance of
a part of the nuschief of the mdividual offence 4 Total want of amends on
the part of persons injured by the offence 5 Partial want of amends on the part
of persons njured by the offence 6 Superfluous punishment of delinquents
7 Unjyust pumshment of persons accused 8 Unnecessary labour, expense,
or other suffering or danger, on the part of superior judicial officers 9 Un~
necessary labour, expense, or other sutfering or danger, on the part of mms~
tertal or other subordinate judictal officers 10 Unnecessary labour, expense, or
other suffering or danger, on the part of persons whose co~operation 1s requisite
pro re natd, @ edee®o make up the necessary complement of knowledge and
power on the part of judicial officers, who are such by profession 11 Un-~
necessary labour, expense, or other suffering or danger, on the part of persons
at large, conung under the sphere of the operations of the persons above-
mentioned

Secondary inconveniences are, n the consultative, pre-nterpretauve (or
purely avil) branch of procedure 1 Mismtcgpretation ar adjudication In
the executive (including the penal) branch 2 Total impunity of delinquents
{as favouring the production of other offences of the lihe naturg) 3 Partsal
impunity of delinquents 4 Application of punishment mmproper 1n specie,
though perhaps not mn degree (this lessening the beneficual efficacy of the
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which a man may be either commanded or allowed, whether
for his own benefit, or that of others, to abstain from or to

quantity employed) 5 Unecononucal applicanon of punishment, though
proper, perhaps, as well in specie as m degree 6 Unnecessary pecuniary
expense on the part of the state

Inconveniences of the 3rd order are, 1 Unnecessary delay. 2 Unnecessary
mtricacy

Inconveruences of the 4th order are, 1 Breach 2 Abuse, 3 Dusturbance,
of judicial trust, as above wviz 1n as far as these offences are prehmunary to
and distinct from those of the 2nd and 3rd orders

Inconventences of the 5th order are, Breach of the several regulations of
procedure, or other regulations, made in the view #®obviating the mcon-
veniences above enumerated viz if preliminary and disind®, as before.

III OrrencEs agawnst the PREVENTIVE branch of the pouce 1 Offences
aganst phthano-paranomic trust  (¢pfdvw, to prevent, wapavoula, an offence}
2 O#ences against phthano-symphoric trust (svugopd, a calamity) The two
trusts mav be termed by the common appellation of prophylaciic (rpé, before~
hand, and ¢mrdrrw, to guard agamst) .

IV Orrences agamnst the public FOrRcE 1 Offences against nulitary trust,
corresponding to those agatwnst judicial trust Mihitary desertion as a breach of
military duty, or of military trust Favounng desertuon is a dusturbance of 1t.
2 Offences aganst that branch of public trust which consists 1 the manage-
ment of the several sorts of things appropriated to the purposcs of war
such as arsensals, fortifications, dock-yards, ships of war, arullery, ammuni=
tion, mulitary magazines, and so forth It maght be termed polemo-tamiennic
from wéhemos, war, and raulevs, a steward 2

V' OFENCES agamnst the POSITIVE INCREASE of the NATIONAL rELICTTY ]
Offences against epistemo—threptic trust (dwworyun, knowledge, and rpég, to
nourish or promote) 2 Offences against eupadagogic trust (eb, well, and
radayuwryéew, to educate) 3 Offences against rioso-connal trust  (vooos, a disease,
and xouifw, to take care of) 4 Offences agamst moro~cormal trust (udpos, an
msane person) 5 Offences against ptocho-connal trust  (wrwyol, the poor)
6 Offences aganst antembletic trust  {avrepBdAAw, to bostow 1 reparation of a
lossy 7 Offences against hedonarchic trust  (doval, pleasures, and dpyopar, to
preside over) The above are examples of the principal establishments which
should or maght be sct on foot for the purpose of making, 1n so many different
ways, a posizve addition to the stock of national fehaty To exhibir an ex-
haustive analysis of the possible total of these establishments would not be
a very easv task  nor on the present occasion 1s 1t a neccssary one for be they
of what nature and 1n what number they may, the offences to which thev
stand exposed will, mr as far as they are offences agamst trust, be 1n point of
denomination the same and as to what turns upon the particular nature of
cach trust, they will be of too local a nature to conic within the present plan

All these trusts mught be comprnised under some such gaetals ame a. that
of agatho-poteutic trust (dyabowoiéw, to do good to any onc)

V] Orrences agamst the PUBLIC WEALIH 1 Non-payment of forfeitures
2 Non-payment of taxes, including smugghng 3 Breach of the sevcral

a A number of different branches of public trust, none of which have yet
been providedeaith appellatves, have here been brought to view which then
were best? to com new names for them out of the Greck, or, instead of a word
to make usc of a whole sentence? In English, and in French, there 1 no other

alternative, Ao more than n any of the other southern languages It rests with
the r=der ty Aetery 1 e
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perform. As many different denomunations‘as there are of
persons distimguished with a view to such commands and
allowances (those denominations only excepted which relate

regulations made to prevent the evasion of taxes 4 Offences agamnst fiscal
trust the same as offences against judicial and mihtary trusts  Offences against
the oniginal revenue, not accruing erther from taxes or forfertures, such as that
ansing from the public demesnes, stand upon the same footing as offences
agamst private property 5 Offences agamst demosio-tamsetuic trust (Snuoola,
things belonging to the pubhic, and raplevs, a steward) viz agamnst that trust,
of which the object 1s to apply to their several desunauions such articles of
the public wealth as wag provided for the mdiscrimnate accommodation of
individuals such s pubhic roads and waters, public harbours, post-offices,
and packet boats, and the stock belonging to them, market-places, and other
such public buildings, race-grounds, public walks and so forth Offences
of this description will be apt to comade with offences against agatho-poscutee
trust as above, or with offences agamnst ethno-plutistic trust hereafter men-
uoned, according as the benefit i gquestion 1s considered n atself] or as resulting
from the application of such or such a branch or poraon of the public weaith

VIE OrerNcEs aganst POPULATION 1 Enugration 2 Swiaide 3 Procure-
ment of impotence or barrenness 4 Abornon 5 Unprolific coion 6
Celibacy

VI QCrreNCES against the NATIONAL WBAird 1 Idleness 2 Breach
of the regularions madc m the vicw of preventing the application of industry
to purposes less profitable, i prejudice onurposcs more profitable 3 Offences
agamst ethno-plutisnc trust  (¢6vos, the nation at large, wlovri{w, to enrich)

IX Orrences aganst the SOVEREIGNTY 1 Offences against sovereign
trust corresponding to those agamnst judical, prophvlactnce, mulitary, and
fiscal trusts Offenstve rebellion includes wrongful interception, wrongful
divestment, usurpation, and wrongful investment, of sovereign trust, with the
offences accessory thercto Where the trust 1s 1n a sangle person, wrongful
mterception, wrongful divestnent, usurpauon, and wrongful mvestment
cannot, any of them, be comnutted without rcbellion abdication and detrec-
tanon can ncver be deemed wrongful breach and abuse of sovereign trust
can scarcely be pumished no more can bnibe-taking  wrongful imposinon of 1t
1s scarce practicable When the sovereignty is sharcd among a numbecer
wrongful nterception, wrongful divestment, usurpation, and wrongful
mnvestment, may be comnutted without rebellion none of the offences
against this trust are impracticable nor s there any of them but mught be
punished Defennive rebedhion 1s drsturbance of this trust  Polincal tumults,
polincal defamaton, and polincal vilificanon, are offences accessory to such
disturbance

Sovercign power (which, upon the prinaple of utihity, can never be other
than fiduciagl) 1s exqgcised either by rule or wathout rule 1n the latter case 1t
may be termed autocratic 1n the former case it 1s divided into two branches,
the legislatnve and the executive » In erther case, where the designanon of the
person by whom the power 1s to be possessed, depends not solcly upon mere
physcal events, such as that of natural succession, but 1n any sort upon the wall
of another person, the latter possesses an smpesntive power, or nght of investi-
ture, with regard to the power in question 1n hke manner riiay any person
also possess a divestitive power The powers abdve enumerated, such as judicial
power, mlitary power, and so forth, may thercfore be exercisable by a man,

» Seec Chap xvn [Limats}, § m
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to the conditions above spoken of under the name of domestic
ones) so many civil concfl’gons one mught enumerate Means
however, more or less exphcit, may be found out of circum-
sciibing therr infinitude

What the matenals are, if so they may be called, of whigh
conditions, or any other kind of legal possession, can be made
up, we have already seen' beneficial powers, fiduciary
powers, beneficial rights, fiduciary nghts, relative dutses,
absolute duties But as many conditions as import a power
or night of the fiduciary kind, as possees®d by the person
whose condition 1s n question, belong to the head of trusts.
The catalogue of the offences to which these conditions are
. e}f}POSCd’ comncides therefore exactly with the catalogue of

offences agamnst trust under which head they have been
considered m a general pownt of view under the head of
offences agamst trust and such of them as are of a domestic
nature, 1n a more particular manner in the character of
offences against the several domestic conditions Conditions
constituted by such duties of the relanve kind, as have for
therr counterparts trusts constituted by fiduciary powers, as
well as nghts on the side of the correlauve party, and those

cither directly, proprid manu, or indirectly, manu aliend = Power to be exercised
manu ahend 13 nvesutive, which may or may not be accompanied by divest-
uve Of sovereign power, whether autocrauc, legislative, or executive, the
several public trusts above mentioned form so many subordinate branches
Any of these powers may be placed, erther, 1 1n an individual, or, 2 n a body
politic who may be erther supreme or subordinate Subordination on the part
of a magustrate may be estabhshed, 1 By the person's being pumshable
2 By his being removable 3 By the orders being reversible

X OrreNcEs against RELIGION 1 Offences tending to weaken the force of
the religious sanction including blasphemy and profaneness 2 Offences
tending to musapply the force of the rehigious sanction including false pro-
phecies, and other pretended revelations also heresy, where the doctrine
broached 1s permicious to the temporal mterests of the community 3 Offences
agamst religious trust, where any such 1s thought fit to be established

XI OrreNcEs against the NATIONAL INTEREST in geneggh 1 lgyworal pub-
hcations 2 Offences aganst the trust of an ambassador, or, as it mught be
termed, presbeutic trust 3 Offences agamst the trust of a pnivy-counsellor,
or, as it might be termed, symbouleursc trust 4 In pure or mixed monarchies,
prodigality on the part of persons who are about the person of the sovereign,
though without being mvested with any speafic trust 5 Excessive gaming on
;hc part of thé*same persons & Taking presents from nival powers without
cave

2 In the férmer case, the power might be termed 1n one word, eutochirous
in the Jatter heterochirous (avrés, a man’s own, yelp, 2 hand, érépos, another’s)

<7
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of a private nature, have also been already discussed under
the appellation of domestic conditions The same observa-
tion may be applied to the conditions constituted by such
powers of the beneficial kind over persons as are of a private
nature as also to the subordinate correlauve condinons
consttuted by the duties corresponding to those nights and
powers As to absolute dutics, there 1s no instance of a
condition thus created, of which the mstitution 1s upon the
“principle of utility to be justified, unless the several rehigious
conditions of thtsmonastic kind should be allowed of as
examples. There remamn, as the only materials out of which
the condinons which yet remain to be considered can be
compeosed, conditions consututed by beneficial powers over,
things, conditions constituted by beneficial nghts to things
(that 15, nghts to powers over thgs) or by nights to those
rights, and so on, conditions constituted by nghts to services;
and conditions constituted by the dunes corresponding to
those respective nights Out of these are to be taken those
of which the matenals are the ingredients of the several
modificattons of property, the several conditions of proprietor-
ship Thesc are the conditions, if such for a moment they may
be styled, which having but here and there any speatfic
names, are not commonly considered on the footing of
conditions so that the acts which, if such conditions were
recogrused, mught be considered as offences aganst those
conditions, are not wont to be considered n any other light
than that of offences against property
Now the case 15, as hath been already inumated,! that of
these c1vil conditions, those which are wont to be considered
under that name, are not disunguished by any vniform and
explicit line from those of which the matenals are wont to be
carried to the head of property a set of nights shall, in one
mstancegbe cagsidered as constituting an article of property
rather than a condition- while, 1n another mstance, a set of
nghts of the same stamp 1s considered as consttuting rather a
condition than an arncﬁ: of property. This will probably be
found to be the case 1n all languages and the usage 1s differents
agamn 1 one language from what 1t4s in another From these
causes 1t seems to be impracticable to subject the dlass of avil

! Supra, 17
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conditions to any exhausttve method so that for making a
complete collecton of them there seems to' be no other
expedient than that of searchung the language through for
them, and taking them as they come To exemphfy thus
observation, 1t may be of use to lay open the structure as 1t
were of two or three of the principal sorts or classes of con-~
ditons, comparing them with two or three artcles of property
which appear to be nearly of the same complexion by thas
means the nature and generation, 1f one may so call 1t, ofy both
these classes of 1deal objects may be the mre, clearly under-
stood.

The several sorts of civil conditions that are not fiduciary
,may all, or at least the greater part of them, be comprehended
under the head of rank, or that of profession, the latter word
bemg taken 1n 1ts most extenstve sense, so as to include not
only what are called the hberal professions, but those also
which are exercised by the several sorts of traders, artists,
manufacturers, and other persons of whatsoever station, who
are n the way of making a profit by thair labour Among
ranks then, as well as professions, let us, for the sake of per-
spicusty, take for examples such articles as stand the clearest
ﬁ?om any mixture of cither fiduciary or beneficial power
The rank of kmghthood 1s constituted, how? by prohibiting
all other persons from performng certam acts, the per-
formance of which 1s the symbol of the order, at the same
time that the kmght m question, and his companions, are
permitted for instance, to wear a ribbon of a certain colour
n a certain manner to call himself by a certamn utle to use
an armonal seal with a certain mark on 1. By laymng all
persons but the kmght under this prohbition, the law
subjects them to a set of duties' and since from the discharge
of these duties a benefit results to the person in whose favour
they are created, to wat, the benefit of enjoymg such a share
of extraordinary reputation and respect as men are wont to
yicld to a person thus disunguished, to discharge them 1s to
render him a service. and the duty being a duty of the neganve
«class, a duty, consising 1 the performance of certain acts of
. the negative kind,? the sérvice 1s what may be called a service
of forbearange. 1t appears then, that to generate this condiaon

1 Sec Chap vu [Acuons] 78
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there must be two sorts of services: that which is the 1mme-
diate cause of 1, a service of the negative kind, to be rendered
by the commumty at large that which 1s the cause agam of
this service, a service of the positive kind, to be rendered by
the law

The condition of a professional man stands upon a narrower
footing To constitute this condition there needs nothing
more than a permission given him on the part of the legislator
to perform those acts, in the performance of which consists
the exercise of his+profession. to give or scll his advice or
assistance 1n matters of law or physic to give or sell his
services as employed 1n the executing or overseemg of a
manufacture or prece of work of such or such a kind o sell |
a commodity ofP such or such a sort Here then we sec there
15 but one sort of service requisite, a service which may be
merely of the negative kind, to be rendered by the law. the
service of permitting him to exercise his profession. a service
which, if there has been no prohibinon laid on before, 1s
rendcred by simply forbearing to prohibit him

Now the xdt:a}J objects, which in the cases above specified
are said to be conferred upon a man by the scrvices that are
respectively 1 questton, are m both cases not arucles of
property but condittons By such a behaviour on the part
of the law, as shall be the reverse of that whereby they were
rcsgcctwcly produced, a man may be made to forfeit them
and what he 1s then said to forfeit 1s in neither case his property,
but in one case, hus rank or dignity. mn the other case, hus
trade or hus profession and 1n both cases, his condition

Other cases there are agam in which the law, by a process of
the same sort with that by whch 1t constituted the former of
the two above-mentioned conditions, confers on him an 1deal
object, which the laws of language have placed under the head
of propasty The law permuits a man to sell books that 1s, all
sorts of books in general. Thus far all that 1t has done 15 to
mvest hum with a condition* and this condinon he would
chn]ly ossess, although everybody else in the world were to
sell books Iikewnse. Let the law now take an actiye part in hus .
favour, and prohibit all other persont from selling books of a
certamn description, he remamnung at liberty to scll them asbefore.
It therefore confers on him a sort of exclusive privalege or
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monopoly, which 1s called a copy-right. But by mvesting him
with this nght, 1t 1s not said to mvest im with any new
sort of condition. what 1t mnvests hum with 1s spoken of asan
article of property, to wit, of that sort of property which 1s
termed mcorporeal ! and so on n the case of an engraving, a
mechanical engine, a medicine, or, m short, of a saleable
article of any other sort Yet when 1t gave hm an exclusive
nght of wearing a particular sort of ribbon, the object which
1t was then considered as conferring on him was not an article
of property but a condinon -
By Forbcanng to subject you to certain disadvantages, to
which 1t subjects an ahen, the law confers on you the
, condition of a natural-born subject by subjecting him tocthem,
1t imposes on him the condition of an alien. by confcrring on
you certan privileges or rights, which 1t denues to a roturser,
the law confers on you the condinon of a gentilhomme, by
forbearing to confer on him those privileges, 1t imposes on
hum the condition of a roturier 2 The nghts, out of which the
two advantageous conditions here exemplified are both of
them as 1t were composed, have for ther counterpart a sort
of services of forbearance, rendered, as we have seen, not by
private mdividuals, but by the law wself As to the duues
which 1t creates 1n rendering you these services, they are to
be considered as dutics imposed by the legislator on the
mutusters of justice
It may be observed, with regard to the greater part of the
conditions here comprised under the general appellation of
cunl, that the relations corresponding to those by which they
ate respecuvely constituted, are not provided with appella-
tives The relation which has a name, 1s that which 1s Eomc
by the party favoured to the party bound that which 1s borne
by the party bound to the party favoured has not any. This 1s
a crrcumstance that may help to distinguish ghem frem those
conditions which we have termed domestic In the domestic
conditions, 1f on the one side the party to whom the power

1 The reason probably why an object of the sort here in question 1s referred
®to the head ofeproperty, s, that the chief value of 1t anises from 1ts being
. c?:able of being made a source®of property in the more ordinary acceptations
of the word, that 1s, of money, consumable commoditics, and so forth
* The confitions themselves having nothing that corresponds to them
England, 1t was necessary to make use of foreign terms
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15 given 1s called a master, on the other side, the party over
whom that pdwer 1s given, the party who 1s the object of
that power, 1s termed a servant In the avil conditons this
1s not the case. On the one side, 2 man, 1n virtue of certain
services of forbearance, which the rest of the community are
bound to render hum, 1s denominated a kmght of such or such
an order but on the other side, these services do not bestow
any particular denomination on the persons from whom
such services are due  Another man, i virtue of the legislator’s
rendering that,sofisof negative service which consists 1n the
not prolubiting humn from exercising a trade, invests him at has
option with the condition of a trader. it accordingly denom-
nates bum 2 farmer, a baker, a weaver, and so on: but the
munisters of the law do not, m virtue of their rendenng the
man this sort of negative service, acquire for themselves any
partucular name Suppose even that the trade you have the
right of exercising happens to be the object of a monopoly,
and that the legislator, besides rendering you himself those
services which you derive from the pernussion he bestows on
you, obliges other persons to render you those farther services
which you receive from their forbearing to follow the same
trade, yet neither do they, in virtue of their being thus bound,
acquire any parucular name.

After what has been said of the nature of the several sorts of
civil conditions that have names, the offences to which they
are exposed may, without much difficulty, be imagmed.
Taken by itsclf, every condiion which 1s thus constituted
by a permission granted to the possessor, 15 of course of a
beneficial nature. 1t 15, therefore, exposed to all those offences
to which the possession of a benefit 1s exposed But erther on
account of a man’s bemng obliged to perscvere when once
engaged m 1t, or on account of such other obhigations as may
stand ammexed «w the possession of 1t, or on account of the
comparative degree of disrepute which may stand annexed
to 1t by the moral sanction, 1t may by accident be a burthen.
1t 15 on this account hable to stand exposed to the offences to
which, as hath been seen, cvery thing that pagakes of the.
nature of a burthen stands exposed ‘As to any offences which |
may concern the exercise of the functions belonging to 1t,
if 1t happens to have any duties annexed to 1t, such as those,
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for stance, which are constituted by regulations touching
the exercise of a trade, 1t will stand exposed to so many
breaches of duty; and lastly, whatsoever are the functions
belonging to 1t, 1t will stand exposed at any rate to disturbance.
In the forming however of the catalogue of theg§ offences,
exactness 15 of the less consequence, tnasmuch as'## act, 1f 1t
should happen not to be comprised m this catalogue, and yet
15 m any respect of a permicious nature, will be sure to be found
n some other division of the system of offences 1f a baker
sells bad bread for the price of good, 1t 1s #Xind of fraud upon
the buyer, and perhaps an mjury of the ssimple corporal kind
done to the health of an individual, or a nelgllbourfilood ifa
, clothier sells bad cloth for good at home, 1t 1s a fraud, if to
foreigners abroad, 1t may, over and above the fraud put upon
the foreign purchaser, have permicious effects perhaps in the
prosperity of the trade at ﬁome, and become thereby an
offence against the national wealth. So again with regard to
disturbance f a man be disturbed 1n the exercise of his trade,
the offence will probably be a wrongful interception of the profit
he mught be presumed to have been 1n a way to make by 1t
and were 1t even to appear m any case that a man exercised a
trade, or what 1s less unlikely, a liberal profession, without
having profit 1n his view, the offence will still be reducible to
the head of simple myurious restramment, or simple myurious
compulsion

§ 4 Advantages of the present method.

General 1dea of 56 A few words, for the purpose of giving a general view

the method here

pursued

of the method of division here pursued, and of the advantages
which 1t possesses, may have their use. The whole system of
offences, we may observe, 15 branched out into five classes.
In the three first, the subordinate divisions are taken from the
same source, viz from the consideration®df ther Iifferent
pomts, i respect whereof the imterest of an individual 1s
exposed to suffer By this umformuty, a considerable degree
of light seems to be thrown upon the whole system, partcu-
*larly upon «the offences that come under r}'lc third class:
« objects which have never hitherto been brought mnto any sort

of.l)rdcr. With regard to the fourth class, in settling the prece-
dence between 1ts several subordinate divisions, 1t seemed
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most natural and satisfactory to place those first, the connec-
ton whereof*with the welfare of mndividuals seemed most
obvious and immediate The mschievous effects of those
offences, which tend 1n an immediate way to deprive mndivi-
duals of the protection provided for them against the attacks
of one another, and of those which tend to bring down upon
them the attacks of foreign assailants, seem alike obvious and
palpable. The mischievous quality of such as tend to weaken
the force that 15 provided to combat those attacks, but par-
ucularly the lagrer, #hough evident enough, 1s one link farcher
off n the chain of causes and effects The 1l effects of such
offences as are of disservice only by dimumishing the par-
tculas fund from whence that force 1s to be extracted, such |
effects, I say, though mdisputable, are still more distant and
out of sight. The same thing may be observed with regard
to such as are muschievous only by affecung the umversal
fund. Offences agamnst the sovercignty mn general would not
be muschtevous, if offences of the several descriptions pre-
ceding were not muschievous Nor n a temporal view are
offences agamst religion mischievous, except m as far as, by
removing, or weakeming, or muapplymg one of the three
great 1ncentives to virtue, and checks to vice, they tend to
open the door to the several mischiefs, which it 1s the nature
OFall those other offences to produce As to the fifth class,
thas, as hath alrcady been observed, exhibits, at first view, an
irregulanty, which however seems to be unavoidable But
this srregulanty 1s presently corrected, when the analysis
returns back, as 1t does after a step or two, 1nto the path from
which the tyranny of language had forced 1t a while o
deviate

It was necessary that it should have two purposes mn view
the onc, to exhubit, upon a scale more or less mrnute, a system-
atical engmerargn of the several possible modifications of
delinquency, denominated or undenominated, the other, to
find places 1n the hst for such names of offences as were i
current use* for the first purpose, nature was to set the law,
for the other, custom. Had the nature of the things them- »
selves been the only guide, every such’difference in the manner |
of perpetration, and such only, should have scrved as a ground
for a different denomination, as was attended with a difference
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in pomt of effect. This however of itself would never have
been sufficient, for as on one hand the new language, which
1t would have been necessary to invent, would have been un-
couth, and m a manner unintelhigible so on the other hand
the names, which were before 1n current use, and which, in
spite of all systems, good or bad, must have remamned n
current use, would have continued unexplamed To have
adhered exclusively to the current language, would have
been as bad on the other side, for 1n that case the catalogue of
offences, when compared to that of the muschiefs that are
capable of being produced, would have been altogether
broken and uncomplete
To reconcie these two objects, 1n as far as they seemed to
be reconalable, the following course has therefore been
pursued The logical whole, constituted by the sum total of
possible offences, has been bisected m as many different
directions as were necessary, and the process n each direction
carried down to that stage at which the particular 1deas thus
divided found names 1n current use mn readiness to receive
them At that period 1 have stopped, leaving any munuter
distinctions to be enumerated 1n the body of the work, as
so many species of the genus characterised by such or such a
name If in the course of any such process I came to a mode
of conduct which, though 1t required to be taken nouice of,
and perhaps had actually been taken notice of, under all laws,
m the character of an offence, had hitherto been expressed
under different laws, by different circumlocutions, without
ever having received any name capable of occupying the place
of a substanuve 1n a sentence, I have frequently ventured so
far as to fabricate a new name for 1t, such an one as the idiom
of the language, and the acquamtance I happened to have with
1t, would admut of These names consisting in most instances,
and that unavoidably, of two or three words brought rogether,
1 a language too which admuts not, like the German and the
Greek, of their being melted mnto one, can never be upon a
par, m pomnt of commodiousness, with those univocal appella-
« tives which make part of the established stock
In the choice of names 1 current use, care has been taken to
avoid all such as have been grounded on local distmctions, 1l
founded perhaps 1n the nation in which they received their

-
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birth, and at any rate not apphcable to the arcumstances of
other countries

The analysss, as far as 1t goes, 1s as applicable to the legal
concerns ofy onc country as of another and where, if 1t had
descended mto further details, 1t would have ceased to be so,
there I have taken care always to stop and thence 1t 1s that 1t
has come to be so much more particular in the class of offences
agamnst individuals, than in any of the other classes One use
then of this arrangement, 1f 1t should be found to have been
propetly conducted, will be 1ts serving to pomt out 1 what
1t 15 that the legal interests of all countries agrec, and 1n what
1t 1s that they are lLiable to differ how far a rule that 1s proper
for ore, wd{ serve, and how far 1t will not serve, for another
That the legal nterests of, different ages and countries have
nothing in common, and that they have every thung, are
suppositions equally distant from the truth?

57 A natural method, such as 1t hath been here attcmpted Its  advantages
to exhibit, seems to possess four capital advantages, not to mei:};'“";::""
mention others of mferior note In the first place, 1t affords apprehension
such assistance to the apprehension and to tﬁc memory, asand the memory
those faculties would m vam look for mn any techmcal
arrangement ¢ That arrangement of the objects of any science
may, 1t should seem, be termed a natural one, which takes
such properties to characterisc them by, as men m gencral are,
by the common constitution of man’s nature, mdependently
of any acadental impressions they may have recetved from
the mfluence of any local or other particular causes, accus-
tomed to attend to such, 1n a word, as naturally, that 15 readily
and at first sight, engage, and firmly fix, the attention of any
one to whom they have once been pomnted out Now by
what other means should an object engage or fix a man’s
attention, unless by mnteresting him? and what circumstance
belongimg to a3 action can be more interesung, or rather
what other circumstance belonging to 1t can be at all mterest-
mg to fum, than that of the mfluence 1t promuses to have on

1 The above hints arc offered to the consideration of the few who may
be disposed to bend ther munds to disquisitions of this umaviting nature
to uft the matter to the botiom, and engage 1n the details of illustration, would
recjuuc more room than could m this place be consistently allowed

. See Fragment on Government, pref. p xlv edit 1776 —pref p xlvu
edit 1823

2c .
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his own hapﬁmess, and the happmess of those who are about
him? By what other mark then should he mere easily find
the place which any offence occupied 1n the system, or by
what other clue should he more readily recall 1¢?

58 In the next place, 1t not only gives at first glance a
general ntimation of the nature of each division of offences,
n as far as that nature 1s determined by some one charactenstic
property, but 1t gives room for a number of general proposi-
nons to be formed concerning the particular .offences that
come under that division, m such manaer 3s to exhibit a
variety of other propertics that may belong to them mn
common It gives room, therefore, for the framing of a
,number of propositions concerning them, which, though
very general, because predicated of a great number of articles,
shall be as generally true !

59 In the third place, 1t 1s so contrived, that the very place
which any offence 15 made to occupy, suggests the reason of
its being put there It serves to ndicate not only that such and
such acts are madc offences, but why they ought to be By thus
means, while 1t addresses itself to the understanding, 1t recom-
mends 1tself in some mcasure to the affections By the intima-
tion 1t grves of the nature and tendency of each obnoxtous
act, 1t accounts for, and m some mecasure vindicates, the treat-
ment which it may be thought proper to bestow upon that

1 Imagimne what a condition a science must be i, when as vet there shall be
no such thing as forming any cxtensive proposition relative to 1t, that shall
be at the same time a true one  where, 1t the proposition shall be true of some
of the particulars contained under 1t, 1t shall be false with regard to others
What a state would botany, for example, be 1, 1f the dlasses were 0 con-
trived, that no common characters could be found for than? Yet o this state,
and no better, scems every system of penal law to be, authontative or unau-
thoritative, that has ever yet appeared  Try i1f 1t be otherwise, for mstance,
with the delicta privata et publica, and wich the publia ordmana, and publica
extra~ordinania of the Roman law 2 All this for want of method and hence
the necessity of endeavouring to strike out a new one

Nor 15 this want of method to be wondered at A #%ence so ¥z as that
of ptnal legislation, could hardly have been 1n any better state  Till objects
ar¢ distinguished, they cannot be arranged It 15 thus that truth and order go
on hand m hand It 15 only 1n proportion as the former 1s discovered, that the
latter can be improved Before a certain order 1s established, truth can be but

eimperfectly anpounced but until a certain proportion of truth has been
developed and brought to light, that ordcr cannot be established  The discovery

* of truth leads to the establishment of order and the establishment of order

fixes and propagates the discovery of truth
2 Sec Hemece, Elem p vu §79, 80
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act in the way of punishment. To the subject then 1t 1s 2 kind
of perpetual dpology. showing the necessity of every defalca-
tion, which, for the secunty and prosperity of each mdividual,
1t 1s requisite to make from the hberty of every other. To the
legislator 1t 1s a kind of perpetual lesson serving at once as a
corrective to his prejudices, and as a check upon his passions
Is there a muschie wdlch has escaped him? 1n a natural arrange-
ment, if at the same time an exhausave one, he cannot fail
to find 1t. Is he tempted ever to force mnocence within the

ale of gult? the dihculty of finding a place for 1t advertises
ﬁlm of lus error  Such arc the uses OF a map of umiversal
delinquency, laid down upon the principle of uulity such
the atlvantages, which the legislator as well as the subject,
may denive from 1it. Apide by 1t, and every thing that 1
arbitrary n legislation vanishes An cvﬂ-mtentloncg or pre-
judiced legislator durst not look 1t mn the face He would
Froscnbc it, and with reason 1t would be a satire on his
aws

60 In the fourth place, a natural arrangement, governed as —4 1t 1s alike
1t 15 by a principle which 1s recogiuzed by all men, will serve gppheable fo the
alike for the junsprudence of all nations In a system of ,:;;:mc!a
roposed law, framed m pursuance of such a method, the
anguage will serve as a glossary by which all systems of
posiive law nught be cxplamned, while the matter serves as a
standard by which they mught be tried  Thus illustrated, the
practice of every natton might be a lesson to every other and
mankind might carry on a mutual interchange of experiences
and improvements as casily 1n this as in every other walk of
science If any one of these objects should 1n any degree be
attamed, the labour of this analvsis, severe as 1t has been,
will not have been thrown away

{& Characters of the five classes

61 It has been mentioned® as an advantage possessed by Characters of
this method, and not possessed by any other, that the objects u‘;“bfl’:"r how
comprised under 1t are cast mto groups, to which a variety ofuse ahove "
propositions may be applied in common. A collection of method

these propositions, as applied to the several classes, may be
1 Supra, 58
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considered as exhibiting the distinctive characters of each class
So many of these propositions as can be applied to the offences
belonging to any given class, so many properties are they
found to have n common so many of these common
properties as may respectively be attributed to them, so many
properties may be set down to serve as characters of the class
A collection of these characters it may here be proper to
exhubit The more of them we can bring together, the more
clearly and fully will the nature of the several dasses, and of
the offences they are composed of, be understaod
Characters of 62 Characters of Class 1, composed of privATE offences,
Class 1. or offences agamst assignable mdiwiduals
* 1 When arnved at their last stage (the stage of consumma-
tion*) they produce, all of them, a primary mischuef as well as
a secondary 2
2 The individuals whom they affect i the first nstance?
are constantly assignable This extends to all, to attempts and
preparations, as well as to such as have arrived at the stage of
consummation 4
. 3 Consequently they admit of compensation 8 mn which
they differ (Elrom the offences of all the other classes, as such
4 They adnut® also of retaliation,” m which also they differ
from the offences of all the other classes
5 There 1s always some person who has a natural and
peculiar mnterest to prosecute them  In thus they differ from
self-regarding offences also from semi-public and pubhc
ones, except mn as far as the two latter may chance to involve
a private muschief
6 The muschief they produce 1s obvious more so than that
of semi-public offences and stll more so than that of self-
regarding ones, or even public
7 They are cvery where, and must ever h@, obnoxtous to

! Chap vi [Actions], xiv * See Chap xn [Consequences], 3

3 That 1s, bv thar primary mischief

4 See supra, 31 note, and B I ut [Accessory offences]

& See Chap xw [Cases unmeet], 2, note

® 1 mean, that retahiation is cagable of being applied m the cases 1n question,

« not that 1t ought always to be employed Nor 15 1t capable of being applied
m every indipidual instance of each offence, but only in some mdividual
instance of each species of offence

? See Chap xv [Properties], 8
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the censure of the world more so than semi-public offences
as such, and sull more so than public ones.

8 They are more constantly obnoxious to the censure of
the world than self-regarding offences and would be so
umversally, were 1t not for the mfluence of the two false
principles, the principle of asceticism, and the principle of
antipathy !

9. They are less apt than semi~public and public offences to
require diffesent descriptions? in different states and countries-
in which respgctthvey are much upon a par with self-regarding
ones

10 By certain circumstances of aggravation, they are hable
to be transformed 1nto serm~public offences; and by certaip
others, mnto pubhc -

11. Therc can be no ground for punishing them, unul they
can be proved to have occasioned, or to be about to occasion,
some particular muschief to some particular individual In
this they differ from serm-public offences, and from pubhc

12 In shght cases, compensation given to the mdividual
affected by them may be a sufficient ground for remutung
punishment for if the primary mischief has not been sufficient -
to producc any alarm, the whole of the mschief may be cured
by compensation In this also they differ from semi-public
offences, and from public ones

63 Characters of Class 2, composed of SEMI-PUBLIC Characters of

offences, or offences affecting a whole subordinate class of Class 2
persons

1 As such, they produce no primary muschief The mus-
chief they produce consists of one or other or both branches
of the secondary muschief produced by offences agamst
individuals, without the primary

2 In as far as they are to be considered as belonging to this
class, e persorgwhom they affect in the first instance are not
mdividually assignable

3 They are apt, however, to mvolve or termunate 1n some

I Chap n [Princples adverse]

3 It scems to be from therr possessing these three last pioperties, that the
custom has arisen of speaking of them, or at least of many of them, under,
the name of offences agawnst the law of nature a vague expression, and pro-
d:cuvc of 3 mularude of inconvemences See Chap n [Priuiciples adverse],
14, ote
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primary muschuef of the first order; which when they do, they

advance into the first class, and become private offehices.

4. They admut not, as such, of compensation.

s Nor of retahiation

6. As such, there 1s never any one particular individual
whose exclusive mterest 1t 15 to prosecute them. a arcle of
persons may, however, always be marked out, within which
may be found some who have a greater mterest to prosecute
than any who are out of that circle have .

7 The muschief they produce 1s in general pgetty obvious
not so much so mdeed as that of private offences, but more
so upon the whole than that of self-regarding and pubhc
pnes .

8 They are rather less obnoxious to the censure of the
world than private offences, but they are more so than
public ones they would also be more so than self-regarding
ones, were 1t not for the influence of the two false principles,
the principle of sympathy and antipathy, and that of ascetcism

9 They are more apt than private and self-regarding
offences to require diffcrent descriptions in different countrics
but less so than public ones

10 There may be ground for punishing them before they
have been proved to have occasioned, or to be about to
occaston, mischief to any particular individual, which 1s not
the case with private offences

11 In no cases can satisfaction given to any particular
individual affected by them be a sufhaent ground for remt-
ung punishment for by such satisfaction 1t 15 but a part of the
muschief of them that 1s cured In thus they differ from private
offences, but agrce with public

64 Characters of Class 3, consisting of SELF REGARDING

offences offences against one’s self

1 In individual mstances 1t will often g questienable,
whether they are productive of any primary® mischief at all-
secondary, they produce nonc

2 They affect not any other individuals, assignable or not
assignable, except mn as far. as they affect the offender humself,

‘a Because the person, who in general 1s most hikely to be sensible to the

mischief (if thére 1s any) of any offence, viz the person whom it most affects,
shows by hus conduct that he 1s not sensible of 1t
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unless by possibility in particular cases, and i a very slight
and distant manner the whole state

3 They adwmt not, therefore, of compensation

4. Nor of retaliation

5. No person has naturally any peculiar mterest to prose-
cute them except m as far as 1 virtue of some connection he
may have with the offender, either mn pomt of sympathy
or of mnterest,* a mischief of the derwvative kind? may happen to
devolve upen him 3

6 The muschibf they produce 1s apt to be unobvious and
m general more questionable than that of any of the other
classes.4

7 They are however apt, many of them, to be more
obnoxious to the censurg of the world than public offences,
owmg to the mfluence of the two false prnciples, the
prinaple of asceticism, and the prmaple of antipathy  Some
of them more even than semm-public, or even than private
offence

8 They are less apt than offences of any other class to
require different descriptions in different states and countries 8

9 Among the inducements® to punish them, antipathy
agamnst the offender 1s apt to have a greater share than
sympathy for the pubhc

10 The best plea for punishing them 1s founded on a famt
probabihity there may ic of thar being productive of a
muschief, which, if real, will place them 1n the class of public
ones chiefly m those divisions of it which are composed
of offences aganst population, and offences against the national
wealth

65 Characters of Class 4, consisting of pusLIC offences, or Characters of

offences agamnst the state m general Class 4

! Serghap vi Fignubrhey], 26, 27

¥ See Chap xn |Consequences), 4

3 Among the offences, however, which belong to this class there are some
which m certain countnies 1t 18 not uncommon gor persons to be disposed to
prosccute without any artificial inducement and merely on account of an
anupathy, which such acts are apt to exaate  See Chap u [Pnnaplesadverse), 11,

4 See note 1 in the preceding page '

¢ Accordingly, most of them are apt to pe ranked among offences agamnst
the law of nature Vide supra, Characters of the 1st class, 62, note

¢ I mean the considerations, nght or wrong, which induce or dispose the
legislator to treat them on the footing of offences



408 PRINCIPL:S OF MORALS AND LrGISLA1ION

1 As such, they produce not any pnimary muschief; and
the secondary muschief they produce, which¢consists fre-
quently of danger without alarm, though greav in value, 1s 1n
specie very indeterminate.

2 The mndividuals whom they affect, 1n the first instance,
are constantly unassignable, except mn as far as by accident
they happen to mvolve or termunate 1 such or such offences
aganst mdividuals

3 Consequently they admut not of compensawon.

4 Nor of retaliation ot .

s Nor 1s there any person who has naturally any particular
interest to prosecute them, except mn as far as they appear to
affect the power, or 1n any other manner the private mterest,
of some person 1n authority ..

6 The muschuef they produce, as such, 1s comparatively un~
obwvious, much more so than that of private offences, and more
so likewse, than that of serm-public ones

7 They are, as such, much less obnoxious to the censure of
the world, than private offences, less even than semi-public,
or even than self-regarding offences, unless in partcular
cases, through sympathy to certam persons m authonty,
whose private mterests they may appcar to affect

8 They are more apt than any of the other classes to admut
of different descriptions, 1n different states and countries

9 They are constituted, 1n many cases, by some circum-
stances of aggravauon superadded to a private offence and
therefore, 1in these cases, mvolve the miuschief and exhibat
the other characters belonging to both classes. They are
however, even 1n such cases, properly enough ranked in the
4th class, mnasmuch as the muschief they produce in virtue
of the properties which aggregate them to that class, echipses
and swallows up that which they produce m virtue of thosc
properties which aggegate them to the 1st. o -

10 There may be sufficient ground for pumishing them,
without their being proved to have occasioned, or to be about
to occasion, any particular mischief to any particular indivi-
dual. In this they differ from private offences, but agree with
sermi-public ones Here, a8 in sermi-public offences, the exrent
of the muschyef makes up for the uncertainty of 1t /

11. In no case can satisfaction, given to any particular
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individual affected by them, be a sufficient ground for remit-
ting punishment. In this they differ from private offences,
but agree with semui-public

66, Characters of Class 5, or appendix composed of Chararters of

MULTIFORM Or ANOMALOUs offences; and contamning <% 3
offences by parseHoOD, and offences concerning TRUST

1. Taken collectively, in the parcels marked out by their
popular appellations, they are incapable of being aggregated
to any systematical method of distnbution, grounded upon
the mischief of tHe dffence

2 They may, however, be thrown mto sub-divisions,
which may be aggregated to such a method of distribution

3 These sub-divisions will naturally and readily rank under,
the divisions of the several preceding classes of this system

4 Each of the two great divisions of this class spreads stself
in that manner over aﬁ the preceding classes

s In somc acts of this class, the distinguishing circum-
stance which constitutes the essential character of the offence,
will 1n some instances enter necessarily, n the character
of a crimmative circumstance, mto the constitution of the
offence, msomuch that, without the mtervention of this
arcumstance, no offence at all, of that denomination, can be
committed ! In other instances, the offence may subsist without
it, and where 1t interferes, it comes 1 as an accidental
mdependent circumstance, capable of constituting a ground
of aggravation 3

! Instance, offencey by falsehood, 1n the case of defraudment
? Instance, offunces by falsehood, 1n the case of simple corporal injuries,
and other offences against person
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CHAPTER. XVII

OF THE LIMITS OF THE PENAL BRANCH OF
JURISPRUDENCE

§ 1. Limuts between Private Ethics and the Art of Legislation

1 So much for the division of offences mn general. Now an
offence 1s an act prolibited, or (what comes to the same
. thing) an act of which the contrary 1s commanded, by the
law and what 1s 1t that the law can be employed 1n domg,
besides prohibiting and commanding? It should seem then,
according to this view of the matter, that werc we to have
settled what may be proper to be done with relation to
offences, we should thercby have settled every thing that
may be proper to be done 1 the way of law. Yet that branch
which concerns the method of dealhing with offences, and
which 15 termed sometimes the criminal, sometimes the penal,
branch, 1s umversally understood to be but one out of two
branches which compose the whole subject of the art of
legislation, that which 1s termed the anil beng the other
Between these two branches then, 1t 15 evident enough, there
cannot but be a very intimate connection, so mumate 1s 1t
indeed, that the limits berween them are by no means casy
to mark out The case 15 the same 1n some degree betwceen
the whole business of legislation (civil and penal branches
taken together) and that of pnivate ethics Of these several
limits however it will be in a manner necessary to exhibit
some 1dea, lest, on the one hand, we should seem to leave
any part of the subject that does belong taws untoud ed, or,

1 And the constitutional branch, what is become of 1t? Such 1s the question
which many a reader will be apt to put  An answer that might be given 15—
that the matter of 1t mught without much violence be distnbuted under the

~two other heads But, as far as recollection serves, that branch, notwith-
standing 1ts importance, and 1ts capactty of being lodged separately from the
other matter, had at that ume scarcely presented itself to my view m the
character of 2 distinct onc the thread of my enquuries had not as yet reached
it But in the concluding note of this same chapter, i paragraphs 22 to the
end, the omission may be seen m some measure supphicd

410
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on the other hand, to deviate on any side nto a track which
does not belong to us

In the course of this enquiry, that part of 1t I mean which
concerns the limits between the civil and the penal branch of
law, 1t will be necessary to settle 2 number of points, of which
the connection with the main question might not at first sight
be suspected To ascertan what sort of a thing a law 15, what
the parts are that are to be found i 1t, what 1t must contain
m order to be complete, what the connection 1s between that
part of a body of Iaws which belongs to the subject of pro-
cedure and the rest of the law at large —all these, 1t will be
seen, are so many problems, which must be solved before any
satisfattory answer can be given to the mam question above,
mentioned .o

Nor 1s this their only use for 1t 1s evident enough, that the
notion of a complete law must first be fixed, before the
legislator can 1n any case know what 1t 1s he has to do, or
when his work 15 done

2 Ethics at large may be defined, the art of directingEthies
men’s actidns to the production of the greatest possible general, what
quantity of happiness, on the part of those whose mterest =
1S M ViIew ’

3 What then are the actions which 1t can be 1n a man’s Prwvate ethics
power to direct? They must be either hus own actions, or
those of other agents  Ethucs, 1n as far as 1t 1s the art of direct-
ng a man’s own actions, may be styled the art of sclf~gorem-
ment, ot private ethics

4 What other agents then arc there, which, at the same The art of
time that they are under the nfluence of man’s direction, are 5":""""""”'

s, of legis—

susceptible of happiness® They are of two sorts 1 Other jaon and ad-
human beings who are styled persons 2 Other animals, mmsiranion
which, on account of their interests having been neglected
by thowmsensib-digy of the ancient jurists, stand degraded
mnto the class of things! As to other human bemngs, the art

1 Under the Gentoo and Mahometan religions, the interests of the rest Interests of the
of the amumal creation seem to have met with some attentton Why have mfentor ammals
they not, umversally, with as much as those of human creatures, allowance'improperly
made for the difference 1n point of sensibihity? Because the laws that are have ngglected
been the work of mutual fear, a scnnment which the less rational ammals legislation
have not had thé same means as man has of turming to account Why ought
they not? No reason can be riven If the beine eaten were all, there 1s very
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of directing their actions to the above end 1s what we mean,
or at least the only thing which, upon the printiple of utility,
we ought to mean, by the art of government vhich, 1n as far
as the measures 1t displays itself 1n are of a permanent nature,
1s generally distinguished by the name of legrslation- as 1t 1s
by that of administration, when they are of a temporary nature,
determined by the occurrences of the day
Artof educanon 5 Now human creatures, considered with respect to the
maturity of their faculties, are esther in an adult, or 1n a non-
adult state. The art of government, mn as faf as1t concerns the
direction of the actions of persons in a non-adult state, may be
termed the art of education 1In as far as thus business 1s en-
.trusted with those who, 1n virtue of some private relat8nship,
are 1 the mamn the best disposed ua take upon them, and the
best able to discharge, this office, 1t may be termed the art of
private education 1n as far as 1t 1s exercised by those whose
province 1t 1s to superintend the conduct of the whole com-
munity, 1t may be termed the art of public education

good reason why we should be suffered to eat such of them as we like to eat we
are the better for it, and they are never the worse They have none of those
long-protracted anncipations of future musery which we have The death
they suffer 1 our hands commonly 15, and alwavs may be, a specdicr, and by
that means a less painful one, than that which would await then in the mevi-
able course of nature If the being killed were all, there 15 very good reason
why we should be suffered to kill such as molest us we should be the worse
for their hving, and they ate never the worse for being dead  But 1s there any
reason why we should be suffered to torment them?® Not any that I can sce
Are there any why we should not be suffered to torment them?® Yes, scveral
See B I ut [Cruelty to animals] The day has been, 1 grieve to say 1 many
places 1t 1s not yet past, m which the greater part of the species, under the
denomunation of slaves, have been treated by the law exactly upon the same
footing as, 1n England for example, the infertor races of amimals are stll  The
day may come, when the rest of the aumal creation may acquire thosc nghts
wiich never could have been withholden from them but by the hand of
tyranny The French have already discovered that the blackness of the skin
1s no reason why a human bemng should be abandoned without redress to the
caprice of 2 tormentor 2 It may come one day to Jwmwrecogmizedathat the
number of the legs, the villosity of the shin, or the termination of the os sacrum,
are rcasons equally msufficient for abandoming a sensitive bemng to the same
fate  'What clse 1s 1t that should trace the insuperable line? Is 1t the faculty of
reason, or, perhaps, the faculty of discourse? But a full-grown horse or dog
s beyond companison a more ranonal, as well as a more conversable animal,
than an nfant Uf a day, or a week, or even a month, old But suppose the
« case were otherwise, what would 1t avail? the question 1s not, Can they
reason? nor, Can they talk? but, Can they suffer?

a See Tewis XIVth's Code Noir
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6. As to ethics m general, 2 man’s happimess will depend, Ethes exhibuts
in the first plage, upon such parts of his befl:awour as none but i"‘ rules ‘{
himself are ntkrested mn; n the next place, upon such parts of 2 probiry
1t as may affect the happiness of those about hum In as far as3 Beneficence
his happiness depends upon the first-mentioned part of his
behaviour, 1t 1s said to depend upon hus duty to himself Ethics
then, 1n as far as 1t 1s the art of directing a man’s actions mn ths
respect, may be termed the art of discharging one’s duty
to one’s sclf. and the quality which a man mamfests by the
dascharge of this brn.nc% of duty (:f duty 1t 15 to be called) 15
that of prudence. In as far as his happness, and that of any other
person or persons whose interests are considered, depends
upon such parts of his behaviour as may affect the interests of
those about hum, 1t may be said to depend upon hus duty to’
others, or, to use a phrasc'now somewhat antiquated, tus duty
to his neighbour. Ethucs then, 1n as far as 1t 1s the art of directing
a man’s actions m this respect, may be térmed the art of
discharging one’s duty to one’s nesghbour Now the happi-
ness of one’s neighbour may be consulted 1n two ways. 1 In
a negative way, by forbearing to dimmush it 2. In a positive
way, by studying to increase 1t A man’s duty to hus neighbour
1s accordingly partly negative and partly positive. to discharge
the negative branch of 1t, 1s probity to discharge the posinve
branch, bencficence

7 It may here be asked, How 1t 1s that upon the principle Probuty and
of private ethucs, legislation and religion out of the question, mﬁ‘;;':“ cor
a man’s happiness depends upon such parts of his conduct as perr w,u),’ ’
affect, immediately at least, the happiness of no one but him- prudence
self this 1s as much as to ask, What motwves (independent of
such as legislation and religion may chance to furnish) can one
man have to consult the happiness of another® by what
motives, or, which comes to the same thing, by what obhga-
ttons, ¢an he be hgmd to obey the dictates of probity and bene-
Sicence? In answer to thus, 1t cannot but be admatted, that the
only mterests which a man at all imes and upon all occasions
1s surc to find adequatc motives for consulting, arc his own.
Notwithstanding thss, there are no occasions in which a man
has not some motves for consultutg the happiness of other
men In the first place, he has, on all occasions, the purely
soctal motive of sympathy or benevolence 1n the next place,
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he has, on most occasions, the semu~social mouves of love of
amty and love of reputation. The mouve of rympathy will
act upon him with more or less effect, according to the bias
of his sensibility * the two other motives, according to a
variety of circumstances, principally according to the strength
of his intellectual powers, the firmness and steadiness of hus
mind, the quantum of his moral sensibility, and the characters
of the people he has to deal with

Every at which 8. Now private ethics has happiness for 1ts end and legasla-

s a proper ob- 1y can have no other  Private ethics coneemns every member,

Ject of ethics 1s 4

not of legisla- that 15, the happmess and the actions of every member, of any

tion community that can be proposed, and legislation can concern
_ho more Thus far, then, private ethics and the art of kegisla-
tion go hand 1n hand The end they have, or ought to have,
1 view, 1s of the same nature The persons whose happiness
they ought to have 1 view, as also the persons whose conduct
they ought to be occupied n directing, are precisely the
same The very acts they ought to be conversant about,
are even 1n a great measure the same Where then lies the
difference? In that the acts which they ought to be conversant
about, though m a great measure, are not perfectly and through-
ot the same There 15 no case 1 which a privatc man ought
not to direct his own conduct to the prozﬁlctxon of his own
happmess, and of that of his fellow-creatures but there are
cases 1 which the legislator ought not (in a direct way at
least, and by means of pumshment apphed immediately
to particular individual acts) to attempt to direct the conduct
of the several other members of the commumity Every act
which promuses to be beneficial upon the whole to the com-
munity (himself included) each mdividual ought to perform
of himself but 1t 15 not every such act that the legislator ought
to compel hum to perform Every act which promuses to be
permcious ‘upon the whole to the coggmunity (nmself
mcluded) eacﬁ mdividual ought to abstain from of himself
but 1t 1s not every such act that the legslator ought to compel
him to abstamn from

The limits be-o 9. Where then 15 the line to be drawn?—We shall not have

peen o‘fh‘ Pro far to seek for 1t The busiess 15 to give an 1dea of the cases

private
ethics and legis- 10 Which ethics ought, and m which legislation ought not
latron, marked 1 Chap w1 [Sensibility], 3
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gin a direct manner at least) to interfere. If legislation inter-out by the cases
eres m a diregt manner, 1t must be by pumshment.! Now the “::';;‘;n{”"'r
cases m whlci punishment, meaning the punishment of the ”
pohitzcal sanction, ought not to be mflicted, have been alread
stated 3 If then there be any of these cases in which, althougz
legislation ought not, private ethucs does or ought to mterfere,
these cases will serve to porpt out the hmits between the two
arts or branches of science These cases, 1t may be remem-
bered, are of four sorts 1 Where punishment would be
groundless 2 Where 1t would be mefficacious. 3 Where 1t
would be unprofitable 4. Where 1t would be needless
Let us look over all these cases, and see whether 1n any of them
there es room for the interference of private ethics, at the same
time that there 1s none for the direct interference of legislation®
10. 1 Farst then, as to the cases where pushment would be 1 Neither
groundless In these cases 1t 1s evident, that the restricuve ‘l’:,f:'r:, ;‘:m‘:s,”_ ly
interference of ethics would be groundless too It 1s because, ment 1, ground-
upon the whole, there 1s no evil 1 the act, that legislaon less
ought not to endeavour to prevent it  No more, for the same
reason, ought private ethics
11 2 As to the cases m which pumshment would be -2 How far
effcacions These, we may observe, may be divided mto two f;”:;;,;ﬂ::ﬁhe
sets or classes The first do not depend at all upon the nature cases where
of the act they tumn only upon a defect in the ummg of the pmishment
punsshment The punishment i question 15 no more than g‘::,:i\us e
what, for any thing that appears, ought to have been apphed
to the act m question It ought, however, to have been
applied at a different time, viz, not ull after 1t had been
properly denounced These are the cases of an ev-post-facto
law, of a judicial sentence beyond the law, and of a law not
sufficiently promulgated The acts here in question then
mught, for anything that appears, come properly under
the degartment gven of cocrave legislanon: of cotirse do they
under that of private cthics  As to the other set of cases, n
which punishment would be mefficacious, neither do these
depend upon the nature of the act, that 1, of the sort of act
3 1 say nothing 1n this place of reward because 1t 15 only in a few extra
ordinary cases that 1t can be apphed, and Wecause even where 1t 1s apphed,
1t may be doubted perhaps whether the application of 1t can, properly speaking,®

be termed an act of leguslaion  See infra, § 3
? Chap xm {Cases unmeet]
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they turn only upon some extraneous circumstances, with which
an act of any sort may chance to be accomppnied These,
however, are of such a nature as not only am exclude the
application of legal pumshment, but n general to leave little
room for the influence of private ethics These are the cases
where the will could not be deterred from any act, even by
the extraordinary force of artfjaal pumshment as m the
cases of extreme infancy, msamty, and perfect mntoxication.
of course, therefore, 1t could not by such slegder and pre-
cartous force as could be applied by private ethics The case
1s 1n this respect the same, under the arcumstances of unnten-
tionality with respect to the event of the action, unconscious-
ness with regard to the circumstances, and mis-supposal with
"regard to tEe existence of circumstances whxclllJ have not
existed; as also where the force, even of extraordinary
punishment, 1s rendered moperative by the superior force
of a physical danger or threatened muschief. It 1s evident,
that 1n these cases, 1if the thunders of the law prove impotent,
the whispers of simple morahty can have but httle m.(fucnce
3 How far, 12 3 As to the cases where pumshment would be unprofir-
'I:’e"‘;; lrto;‘i:uld able These are the cases which constitute the great field for
ey the exclusive mterference of private ethics When a pumsh-
ment 1s unprofitable, or 1n other words too expenstve, 1t 1s
because the evil of the pumshment exceeds that of the offence
Now the evil of the punishment, we may remember,! 1s
distnguishable into four branches 1 The evil of cocrcion,
mcluding constraint or restramnt, according as the act com-
manded 1s of the positive kind or the negative 2 The evil of
apprehension 3 The evil of sufferance 4 The denvative
evils resulting to persons in connection with those by whom the
three above-mentioned ongmal evils are sustained. Now
with respect to those origmnal evils, the persons who he
exposed to‘them may be two very differeng sets of pgrsons
In the first place, persons who may have actually comnutted,
or been prompted to commut, the acts really meant to be
rohubited In the next place, persons who may have per-
Eormcd, or been prompted to perform, such other acts as
,they fear may be 1n danger of being mvolved m the punush-
ment designed only for the former. But of these two sets of

1 See Chap xm [Cases unmeet], §1v
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acts, 1t 1s the {Lcl)rmer only that are p#ticious- 1t 15, therefore,
the former cfly that it can be the business of private ethics
to endeavour to prevent The latter bemg by the supposiaon
not muschievous, to predent them 1s what 1t can no more be
the busms:ss of ethics to endeavour at, than of legislanon
It remamns to show how 1t may happen, that there should
be acts really permcious, which, although they may very

roperly come under the censure of private ethics, may yet
gc no fit objects of the legsslator to control

13 Pumishment then, as apphed to delinquency, may be Which u

unprofitable in both or ether of two ways 1 By the exnense ;"‘a’;:'hw "
it would amount to, even supposing the application of 1t to be confined e e
confined altogether to delmquency: 2 By the danger there gwhy
may be of 1ts involving the 1nnocent i the fate designed only
for the gulty Farst therd, with regard to the cases m which
the expense of the pumshment as athed to the guilty, would
outweigh the rogt to be made by 1t These cases, 1t 1s
eviuent, depcn«f upon a certamn proportion between the evil
of the punushment and the evil o? the offence  Now were the
offence of such a nature, that a puushment which, i pomt of
magnitude, should but just exceed the profit of 1t, would be
sufficient to prevent 1t, 1t mught be rather difficult perhaps to
find an wnstance in which such pumshment would clearly
appear to be unprofitable But the fact 15, there are many
cases 11 which a pumishment, m order to have any chance of
bemng efficactous, must, in pomnt of magnitude, be rased a
great deal above that level Thus 1t 1s, wherever the danger of
detection 1s, or, what comes to the same thing, 1s hkely to
appear to be, so small, as to make the pumshment appear m a
high degive uncertamn  In this case 1t 1s necessary, as has been
shown,! 1if pumshment be at all apphied, to raise 1t m pomt of
magnitudc as much as 1t falls short mn point of certamty It
1s evident, however, that all thus can be but guessywork and
that the effect of such a proportion will be rengcred recarious,
by a vanety of arcumstances: by the want GF sufficient
promulgation on the part of the law # by the parucular ar-
cumstances of the temptanon 3 and by the crcumstances

© L8}
1 Chap xav [Proporuon], 17, Rule 7
® Chap xwt [Cases unmeet], § 1 Append ut [Promulgation].
® Chap x [Disposinon], 35, &c

n
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nfluencing the sensibiity of the several individuals who are

exposed to 1t 1 Let the seducing motives be stror's, the oﬁ'cnca
then will at any rate be frequently committed Now ana
then indeed, owing to a comncidence »f circumstances more or
less extraordwnary, 1t will be detected, and by that means
punished But for the purpose of example, which 1s the
principal one, an act of pumshment, considered m self, 15
of no use what use 1t can be of, depends altogether upon the
expectation it raises of similar pumshment, 1 future cases of
similar delmquency But thus future punishment, 1t 15 evident,
must always depend upon detection If ‘thea the want of
detection 1s such as must i general (espeaially to eyes fasa-
nated by the force of the seducing motives) appear too mm-
probable to be reckoned upon, the pumshment, though 1t
should be inflicted, may come to e of no use Here then
will be two opposite evils running on at the same tume, yet
nether of them reducing the quantum of the other the evil
of the disease and the evil of the pamful and mefficac.ous
remedy It seems to be partly owing to some such considera-
tions, that fornication, for example, or the illicit commerce
between the sexes, has commonly either gone altogether
unpumshed, or been purushed 1 a degree mferior to that n
whuch, on other accounts, legislators might have been disposed
to punish 1t

2 By emvelop- 14 Secondly, with regard to the cases m wiuch pohcal

ng the snnocent omishiment, as applied to delinquency, may be unprofitable,
mn virtue of the «fangcr there may be of its involving the
mnocent n the fate designed only for the gulty Whence
should this danger then arise? From the difficulty there may
be of fixing the 1dea of the guilty acuon that 15, of Subjecung
1t to such a defimition as shall be clear and precise enough to
guard effectually against musapplication  Thus difficulty may
arise from-either of two sources the one permanent, to wit,
the nature of the actions themselves the other occasional, 1
mean the Juahiies of the men wlio may have to deal with
those actions 10 the way of government In as far as 1t anses
from the latter of these sources, 1t may depend partly upon
the use whuch the legislator may be able to make of language,
partly upon the use which, according to the apprehension of

! Chap w1 [Sensibility].
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the leguslator, the judge may be disposed to make of it. As faras
igislation 15 concerned, 1t will depend upon the degree of
perfection to gwhich the arts of language may have been
carned, i the.first place, in the nation 1 general; m the
next place, by the legislator n particular. It 1s to a sense of this
difficulty, as 1t should seem, that we may attribute the cantion
with which most legislators have abstamned from subjecting
to censure, on the part of thc‘law, such actions as come under
the notion of rudeness, for example, or treachery, or mgrati-
tude The attgmpt to bring acts of so vague and questionable
a nature under the control of law, will argue either a very
immature age, n which the difficulues which give birth to
that danger are not descricd, or a very enlightened age, n
which ey are overcome ! .
15 For the sake of obtaung the clearer 1dea of the lumits Legistaon how
between the art of legislation and private ethics, 1t may now/# #ecesary for
the enforcement
be time to call to mund the distinctions above established with of she dictates of
regard to ethics mn general The dc%rec m which private prudence
cthics stands 11 need of the assistance of legislation, 1s different
in the three branches of duty above disinguished Of the
rules of moral duty, those which seem to stand least in need
of the assistance of legislation are the rules of prudence It
can only be through some defect on the part of the under-
standing, 1f a2 man be ever deficient i pomt of duty to him-
self If he does wrong, there 1s nothing else that 1t can be
owing to but either some madvertence or some mis-supposalt
‘with fegard to the circumstances on which his happiness
depends It 15 a standing topic of complamnt, that a man
knows too little of humself Be 1t so but 1s 1t 50 certain that
the legislator must know more®? It s plam, that of individuals
1 In certamn countrics, in which the voice of the people has a more especial
control over the hand ot the legislator, nothing can exceed the dread wiuch
they are under of seemng any effectual provision made agawnst the offences
which come under the head of defamanon, parucularly that branct. of 1t which
may be styled the poliic Ly Thus dread scems to depend partly upon the appre-
hension they may thunk it prudent to entertain of a defect in pont of ability
or integnty on the part ot the legislator, partly upon a sumlar apprehension
of a defect m powmt of integrity on the part of the judge
* See Chap 1x {Consciousness)
* Chap w1 [Division], 52 "
On occasions hke this the legislator should pever lose sight of the well~

known story of the ocuhist and the sot A countryman who had hust his eyes
by drinking, went to a celebrated oculist for advice He found hum at table,

nx
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the legislator can know nothing- concerning those pomts of
conduct which depend upon the particular circumstances of
each mdividual, 1t 15 plan, therefore, that hg can determme
nothing to advantage. It 1s only with respece to those broad
Lines of conduct n which all persons, or very large and per-
manent descriptions of persons, may be m a way to engage,
that he can have any pretence for interfering, and even here
the proprety of hus mterferenge will, n most mstances, he
very open to dispute At any rate, he must never expect to
produce a perfect comphance by the merg force of the
sanction of which he 1s lumself the authers All he can hope to
do, 15 to increase the efficacy of private ethucs, by giving
strength and direction to the mfluence of the moral sancion

With what chance of success, for example, would a rgslator
go about to extirpate drunkenness and formication by dint of
legal punishment? Not all the tortures which mgenmty could
mvent would compass 1t and, before he had made any pro-
gress worth regarding, such 2 mass of evil would be produced
by the punishment, as would exceed, a thousand-fold, the
utmost posstble mischief of the offence The great difficulty
would be m the procuring evidence, an object which could
not be attempted, with any probability of success, without
spreading dismay through every famly,! tearing the bonds of
sympathy asunder,? anr% rooting out the mfluence of all the
social motives. All that he can do then, agamnst offences of
this nature, with any prospect of advantage, in the way of
direct legislation, 1s to subject them, mn cases of notonety, to
a shght censure, so as thercby to cover them with a shight
shade of artrficial disrepute.

16 It may be obscrved, that with regard to this branch of
duty, legislators have, i general, been disposed to carry their
mterfcrence full as far as 1s expedient  The great difficuley
here 15, to persuade them to confine themselves within bounds
A thousand htdle passions and prejudices have led them to
narrow the hiberty of the subject in this line, 1n cases n whach

with a glass of wine before im  “You must leave off drinking,’ said the
oculist ‘Tlow so? says the countryman ‘You don’t, and yct methmnks vour
own eyes are nonc of the best "—*That's very true, friend,’ replied the oculist
‘but you are %o know, I love my bottle better than my eyes '

1 Evil of apprchension third branch of the evil of a pumshment Chap.
xm §1v .

* Denvative evils fourth branch of the evil of a punishment b
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the purushment 1s exther attended with no profit at all, or with
none that will make up for the expense

17 The musghief of ths sort of mterference 1s more par- —-Pm:cular}y
ucularly conspieuous 1n the article of rehigion - The reasoning, 1 matfers ¢
in this case, 15 of the following stamp There are certamn’ *
errors, n matters of belief, to which all mankind are prone:
and for these errors m judgment, 1t 1s the determmation
of a Beng of nfimite benevglence, to punish them with an
infimty of torments But from these errors the legislator
himself 1s necossanly free for the men, who happen to be at
hand for hum to gortsdle with, being men perfectly enhightened,
unfettered, and unbiassed, have such advantages over all the
rest of the world, that when they sit down to enquure out the
truth rffative to pomts so plain and so famibar as those mn
question, they cannot faibao find 1t This bemng the case,
when the sovereign sees lus people ready to plunge headlong
mto an abyss of fire, shall he not stretch out a hand to save
them? Such, for example, scems to have been the tramn of
reasoning, and such the mottves, which led Lewss the XIVth
mto those coercive measures which he took for the converston
of heretics and the confirmation of true behevers The
ground-work, pure sympathy and loving-kindness the
super-structure, all the museries which the most determined
malevolence could have devised * But of thus more fully m
another place 2

18 The rules of probity are those, which 1 pomnt of ex- —How far

pediency stand most mn need of assistance on the part of the :;gij:'"fef:’:;‘

11 do not mean but that other motives of a less social nature maght have
ntroduced themselves, and probably, in pownt of fact, did introduce them-
selves, 1n the progress of the cnterpnise But in pomt of possibility, the mouve
above mentioned, when accompanied with such a thread of reasoning, 1s
sufficient, without any other, 10 account for all the effects above alluded to I
any others interfere, therr interference, how natural soever, may be looked
upon as an accidental and messential circumstance, not necessary to the pro-
ducton of the effect  Sympathy, a concern for the danger they appear to be
exposed to, gives birth «(®the wish of freeing them from it, that wish shows
ttself 1 the shape of a command this command produces disobedience
disobedience on the one part produces disappomtment on the other the pain
of disappointment produces 1ll-will towards those who are the authors of i
The affections will often make thus progress in less ume than 1t would take to
describe 1t The sentiment of wounded pride, and other modulcations of the
love of reputation and the love of power, add fucl to the flame A kmnd of
revenge cxasperates the seveniues of coerave policy

? Sec B I e {Self-regarding offences | .
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the ditates of legislator, and m which, in pont of fact, lus mterference has
probuty been most extensive  There are few cases in which 1t would be
expedient to punish a man for hurting himself- but there are
few cases, if any, m which 1t would not be expedient to
punssh a man for mjunng his neighbour With regard to
that branch of probity which 1s opposed to offences against
property, private ethics depends 1n a manner for its very
existence upon legislaon  Legpslation must first determine
what things are to be regarded as each man’s property,
before the general rules of ethucs, on thus head, can have any
particular application. The case 15 the Satne, with regard to
offences aganst the state Without legislation there would
be no such thing as a state no particular persons mvested
. with powers to be exercised for tﬁe benefit of the re8t It 1s
f&lam, therefore, that mm this brapch the interference of the
egislator cannot any where be dispensed with  We must first
know what are the dictates of legislation, before we can know
what are the dictates of prnivate ethucs
—of the dictates 19, As to the rules of beneficence, these, as far as concerns
of beneficence marters of detail, must necessanly be abandoned m great
measure to the jurisdiction of private ethics In many cases
: the beneficial quality of the act depends essentially upon the
disposition of the agent, that 15, upon the mouves by which
he appears to have been prompted to perform 1t upon their
belonging to the head of sympathy, love of amuty, or love of
reputation, and not to any head of self-regarding motives,
brought nto play by the force of poliucal constraint i a
word, upon their being such as denominate his conduct free
and voluntary, according to onc of the many senses given to
those ambiguous expressions 2 The limuts of the law on ths

1 But suppose the dictates of legislation are not what they ought fo be what
are then, or (what 1n this case comes to the same thing) what ought to be,
the dictates @f private ethics? Do they comade with the dictates of legislation,
or do they oppose them, or do they remain neuter? a very interesting guestion
this, but one that belongs not to the present subjet® Tt belongs exclusively
to that of private ethics  Principles which may lead to the solution of 1t may
be seen 1n A Fragment on Government, p 150, Lond edit 1776—and p 114,
edit 1823

« ! If we may believe M Voltaire, there was a time when the French ladies
who thought®hemselves neglected by their husbands, used to petinon pour
« etre embesognées the techmical word which, he says, was appropriated to this

*a Quest, sur 'Encyclop tom 7 art Impussance
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head seem, however, to be capable of being extended a good
deal farther than they seem ever to have been extended huther-
to. In particulyr, 1n cases where the person 1s 1n danger, why
should it not b2 made the duty of every man to save another
from rmuschief, when 1t can be done without prejudicing
himself, as well as to abstain from bringing 1t on ﬁlm? This
accordingly 1s the 1dea pursued in the body of the work 1

20 To conclude this sectyon, let us recapitulate and bring Difference be-
to a pomt the difference between private ethics, considered %:.: j’""';';',::
as an art or xience, on the one hand, and that branch of arr of legistation
junisprudence vshich'contamns the art of science of legislation, recapiulared
on the other. Private ethics teaches how each man may dispose
himself to pursue the course most conducive to his own
happiness, by means of such motives as offer of themselves
the art of legislation (which may be considered as one branch
of the science of junsprudence) teaches how a multitude of
men, composing 2 community, may be disposed to pursue
that course which upon the whole 1s the most conducive to
the happiness of the whole communty, by means of mouves
to be applied by the legislator

We come now to exhubit the hmits between penal and
avil junisprudence  For this purpose 1t may be of use to give
a distinct though summary view of the principal branches
mto which junsprudence, considered n 1its utmost extent, 15
wont to be lelJ:?d

§ 2 Jurisprudence, its branches

21, Junsprudence is a fictinous entity nor can any meamng Junspruden.e,
be found for the word, but by placing 1t m company wath 2o r—
some word that shall be significanive of a real entity. To know
what 15 meant by junisprudence, we must know, for example,
what 15 mcant by a book of junisprudence A book of juris-

purpose This sort of law-proceedings scems not very well Calculated to
answer the deugn acce Mngly we hear nothing of them now-a-days The
French ladies o(s the present age seem to be under no such difficulties

1 A woman's head-dress catches fire water 15 at hand 2 man, instead of
asasung to quench the fire, looks on, and laughs atit - A drunken man, falhing
with his face downwards into a puddle, 15 in danger of suffocation hfung hus
head a htle on one side would save hum  another man sees this and lets him e *
A quantity of gunpowder hes scattered about  toom a man 15 going to 1t
with a hghted candle another, knowing thus, lets um go in without warnng
Who 15 there that m any of these cases would think pumshment tusapplied?
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prudence can have but one or the other of two objects: 1 To
ascertain what the law! 1s 2 to ascertam what 1t ought to be
In the former case 1t may be styled a book of expository juris-
prudence, 1n the latter, a book of censorial jutisprudence- or,
1n other words, a book on the art of legislation

22 A book of expository jurisprudence, 1s erther authorita-
twe or unauthoritative It 1s stylcd authoritative, when 1t 1s
composed by hum who, by repgesenting the state of the law
to be so and so, causeth 1t so to be, that s, of the legislator hum-
self unauthoritative, when 1t 1s the work of anyy other person
at large o,

23 Now law, or the law, taken mdefimtely, 15 an abstract
and collective term, which, when it means any thing, can

<5

mean netther more nor less than the sum total of a number of
individual laws taken together 2 Is follows, that of whatever
other modificatons the subject of a book of Jutls‘Prudencc 1
susceptible, they must all of them be taken from some
circumstance or other of which such individual laws, or the
assemblages nto which they may be sorted, are suscepuble
The circumstances that have given mse to the principal
branches of jurisprudence we are wont to hear of, scem to be
as follows. 1 The eatent of the laws m question n poimnt of
domuon 2 The political c{uahty of the persons whose con-
duct they undertake to regulate 3 The tme of their bemng 1n
force 4 The manner m which they are expressed 5 The
concern which they have with the article of punishment

24 In the first place, m point of extent, what 1s delivered
concerming the laws 1n question, may have reference either to

1 The word law 1self, which stands so much 1 need of a defimtion, must
waut for 1t awhile (see § 3) for there 15 no doing every thing at once In the
mean time every reader will understand 1t according to the notion he has been
aCCuStOmCd to annex to it

' In most of the Buropean languages there are two different words for
distingtushing the abstract and the concrete senses of the word laiw  which
words are s8 wide asunder as not even to have any etymological afhimty
In Latin, for example, there 1s lex for the concrete @hsc, jus for the abstract
in Italian, legge and dinirto 1 French, los and droit 1n Sparush, ley and derecho
1 German, gesetz and recht The English 1s at present destitute of this advan~-
tage

In the Anglo-Saxon, besides lage, and several other words, for the concrete
sense, there wan the word right, answering to the German recht, for the abstract
as may be seen 1n the compound fole-right, and 1n other mnstances  But the word

night having long ago Jost this sense, the modern English no longer possesses
this advantase
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the laws of such or such a nation or nations n particular, or to
the laws of all nations whatsoever: 1n the first case, the book
may be said to relate to local, 1n the other, to universal, jurispru-
dence. >
Now of the infinite variety of nations there are upon the
earth, there are no two which agree exactly m their laws.
certainly not mn the whole perhaps not even m any single
article and let them agreeyto-day, they would disagree to-
morrow This 1s evident enough with regard to the substance
of the laws and 1t would be still more cxtraordinary 1if they
agreed m point of form, that 15, if they were conceived 1n
recisely the same strings of words What 1s more, as the
Fa.ngua es of nations are commonly different, as well as their
laws, 1% 1s scldom that, strictly speaking, they have so much,
as a single word n comman However, among the words that
are approprated to the subject of law, there are some that 1n
all languages arc pretty exactly correspondent to one another-
which comes to the same thing nearly as if they were the
same Of tlus stamp, for example, are those which correspond
to the words power, right, obligation, liberty, and many others.
It follows, that if there are any books which can, properly
speaking, be styled books of umiversal junisprudence, they
must be looked for within very narrow limits Among such
as are cxpository, there can be none that are authontative-
nor even, as far as the substance of the laws 1s concerned, any
that arc unauthoritative To be susceptible of an umversal
application, all that a book of the expository kind can have to
treat of, 1s the unport of words to be, strictly speaking,
umversal, 1t must confine 1tself to termnology Accordingly
the defimtions which there has been occasion here and there to
ntersperse in the course of the present work, and particularly
the defimuon hereafter given of the word law, may be con-
sidered as matter belongmng to the head of universal jurs-
prudence Thus far 1n strictness of speech though m pomnt of
usage, where a man, m laying down what he apprehends to
be the law, cxtends his view to a few of the nauons with
which his own 1s most connected, 1t 1s common enough to
consider what he writes as relating to umversal ;unsprudence
It 15 1n the censonal hine that thete 1s the greatest room for.
disquisitions that apply to the arcumstances of all nations
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ahike* and mn this line what regards the substance of the laws

n question 1s as susceptible of an umiversal application, as
what regards the words. That the laws of all nations, or even
of any two nations, should comcide m all points, would be as
meligible as 1t 15 impossible some leading pomnts, however,
there seem to be, i respect of which the laws of all avihized
nations might, without inconvenience, be the same To mark
out some of these pomnts will, as far as 1t goes, be the busmess
of the body of this work

25 In the second place, with regard to the political quality of
the persons whose conduct 1s the object 8f the law  These
may, on any given occaston, be considered erther as members
of the same state, or as members of different states. m the first
case, the law may be referred to the head of nternall i the
second case, to that of mternationals jurisprudence

Now as to any transactions which may take place between
mndividuals who are subjects of different states, these are
regulated by the internal laws, and decided upon by the
mternal tnibunals, of the one or the other of those states the
case 1s the same where the sovereign of the one has any
immediate transactions with a private member of the other
the sovereign reducing humself, pro re natd, to the condition
of a private person, as often as he submuts us cause to erther
tribunal, whether by claiming a benefit, or defending himself
agamnst a burthen. There remam then the mutual transactions
between sovereigns, as such, for the subject of that branch of
junsprudence which may be properly and exclusively termed
international ®

1 The word nternational, 1t must be acknowledged, 1s a new one, though,
1t 15 hoped, sufficiently analogous and intelligible It 1s calculated to express,
m a more significant way, the branch of law which goes commonly under
the name of the law of nations an appellation so uncharacteristic, that, were 1t
not for the force of custom, 1t wou]dp:ccm rather to refer to intenal junspru-
dence The chancellor D’ Aguesseau has already made, I find, a ssrmlar remark
he says that what 1s commonly called drout des gens, oyght rather to be termed
drost entre les gens 2

? In the imes of James I of England and Phlip IIT of Spain, certain mer-
chants at London happened to have a claim upon Phihip, which hus ambassador
Gondemar did not think fit to sausfy They applied for counsel to Selden,
wgho advised them to suc the Spamish monarch i the court of King’s Bench,
and prosecute hfm to an outlawgy They did so and the shenffs of London

ewere accordingly commanded, 1n the usual form, to take the body of the

-2 (Buvres, Tom u p 337, edit. 1773, 12mo
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With what degree of propriety rules for the conduct of
persons of this description can come under the appellation of
laws, 1s a question that must rest till the nature of the thing
called a law shall have been more particularly unfolded

It 1s evadent enough, that international junisprudence may,
as well as internal, be censomal as well as expository, un-
authoritative as well as authoritanve

26. Internal junisprudenge, again, may either concern all the Internal suns-
members of a state idiscriminately, or such of them onlyﬁ:“‘,‘i‘"’ff"n J
as are connected in the way of residence, or otherwise, with a provincial, locat
particular digniet * Junsprudence 15 accordingly sometimes or particular
distinguished mnto national and provineial  But as the epithet
provincial 1s hardly apphcable to districts so small as many of
thos€"which have laws of their own are wont to be, such 3s
towns, panshes, and manors, the term local (where universal
junisprudence 1s plainly out of the question) or the term
particular, though this latter 1s not very characteristic, might
either of them be more commodious !

27 Thrdly, with respect to time. In a work of the exposi- Jurisprudence,
tory kind, the laws that are 1n question may either be such eni—living.
as are stll in force at the ime when the book 1s wnting, or
such as have ceased to be in force In the latter case the
subject of 1t might be termed ancrent, m the former, present or
liwing yjunsprudence that is, if the substantive jurisprudence, and
no odlcr, must at any rate be employed, and that with an
epithet 1n both cases But the truth 15, that a book of the
former kind 1s rather a book of history than a book of juns-

defendant Philip, wherever 1t was to be found wathun theirr bahwick  As to
the shenffs, Pulip, we may belicve, was i no great fear of them but what
answered the same purpose, he happened on hus part to have demands upon
some other merchants, whom, so long as the outlawry rematned 1n force,
there was no proceeding agamnst Gondemar pad the money » This was -
ternal junsprudence 1f the dispute had been betwixt Phalip and James himself,
1t would have been internatonal »

As 10 the word mntepnational, from thns work, or the first of the works edited
in French by Mr Dumont, 1t has taken root in the language 'Witness reviews
and newspapers

! The term munscipal seemed to answer the purpose very well, ull it was
taken by an Enghsh author of the first enuncnce to signufy internal law in
general, 1n contradistinction to nternational law, and the imagmary layg of
nature It mught sull be used in thus segse, without scrdple, m any other
language -

a Selden’s Table-Talk, ut, Law =~ .
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prudence; and, if the word jurisprudence be expressive of the
subject, 1t 15 only with some such words as history or antiquinies
prefixed. And as the laws which are any where 1n question
are supposed, if nothing af)pcars to the contrary, to be those
which are 1n force, no such cpithet as that of present or living
commonly appears.

Where a Eook 15 so arcumstanced, that the laws which
form the subject of 1t, though mn fgrce at the nme of 1ts be
written, are 1n force no longer, that book 1s neither a book of
living junisprudence, nor a book on the history.of junspru-
dence 1t 1s no longer the former, and 1t ntver yvas the latter
It 1s evident that, owmg to the changes which from ume to
time must take place, 1n a greater or Jess degree, in every body
of laws, every book of junsprudence, which s of an #posi-
tory nature, must in the course of a fc'w ycars, come to pa.rtakc
more or less of this condition

The most common and most useful object of a history of
junisprudence, 1s to exhibit the circumstances that have
attended the establishment of laws actually 1n force  Bur the
expositon of the dead laws which have been superseded, 1s
mseparably interwoven with that of the hving ones which
have superseded them The great use of both these branches
of science, 1s to furnish examples for the arr of legislanon ?

28 Fourthly, mm pomt of expression, the laws in question
may subsist cither in the form of stature or in that of customary
law

As to the difference between these two branches (which
respects only the article of form or expression} it cannot
properly be made appear ull some progress has been made 1n
the defimition of a law

1 Of what stamp are the works of Grovuy, Paffendorf, and Burlamaqui?
Arc they pohucal or ethscal, histonical or jundical, expository or censonal?
—Someumes one thung, sometimes another they scem hardlv w have
setiled the marger wiath themselves A detoct thas to whah all books muast
almost unavoidably be Lable, which take for thar subjgct the pretended law
of nature an obscure phantom, which, 10 the nnagmatons of those who go
i chase of i, puints sometines 1o manners, sometimes 1o Jaws, someurnes to
what law 15, sometimes to what 1t eught to be » Montevquieu sets out upon the
censonal plan bhut long before the comdusion, as if he had forgot lus first
degygn, he throws off the censor, and puts on the anuquanan  Fhe Muarguus
Beccana's book, e first of any acgount that 1 umformly censoral, concludes
2 1t scts out, with penal jursprudence

. & See Chap n [Prnaiples Adverse), 14
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29 Lastly, The most mtncate disinction of all, and that Junsprudence,
which comes most frequently on the carpet, 1s that which mﬁ:’":,;{’""'_
made between the avil branch of junisprudence and the penal,
which letter»is wont, 1 certain circumstances, to receive the
name of arumnal

W hat 15 a penal code of laws? Whata avil code? Of what Quesnon con-
naturc are their contents? Is it that there are two sorts of laws, €T ihe ds
the onc penal the other avil, so that the laws m a penal code the anl branch
are all penal laws, w}ulcqghc laws 1n 2 civil code are all avil ""‘Ld”" penal,
laws? Or 15 1t, that in every faw there 1s some matter which 1s™
of a penal ngtute; and which therefore belongs to the penal
code, and at the same ume other martter which 15 of a avil
nature, and which therefore belongs to the avil code? Or s
it, thlt some laws belong to one code or the other exclusively,
while othery are divided between the two? To answer these
questions 1n any manner that shall be tolerablv sansfactorv, 1t
will be nccessary to ascertamn what a lawe 1s, meaning one enare
but single law and what are the parts into which a law, as
such, 1s capable of being disanguished o, 1n other words, to
ascertamn what the propernies are that are to be found 1 cvery
object which can with propriety recetve the appellanion of a
law This then will be the business of the third and fourth
sections what concens the timport of the word eriminal, as
apphed to law, wall be discussed separatchy m the fiteh !

V Here enas the oneanal work i the state mto wiuch 1t was brought .
November, 1781 What follows 1 now added w lanuars 1799 ceasson  and
Ibe thard tourth, and hitth secnuns miended, as expressed 1 the text, to purpose of ths
have been added to this chapter, will not hete, nor now be gnen, because conduding nate
to ginve them m 3 manner mfcn!‘h vomplete and satstactory, might require
a consderable volume  This volumne will form 2 work ot wselt, closng the
series of works mentoned in the preface
W hat follows here may serve o give a shight wtmanon of the nature of
the task, which such 3 work will have tw achieve 1t will ar the same ume
furmish, not anv thing ke a satnfactory answer 1o the questions menaoned
i the texy, but 2 shght and general indicaton ot the course to be taken for
giving thean such an answer .
What 15 2 law? What the parts of 2 law? The subject of these questions, I
it 15 tu be observed, u the Iagual, the wesl, the meellemal whole, not the By alaw here
phyacal one the Les, and oot the gamite  An enguiry, directed to the latter 15 not meant o
sort of obyect, could nether adiut of dificulty nor afford mstnucoon,  In statute
thit sense whatever 1s given for law by the penon or persons recognueed as
poscang the power of making laws, 18 lw The Mctaqorphoses of @vid,
if thus grven, would be law S0 much amwas embraced by onc and the same
act of authentication, so much as received the touch of the scepere at dne
stroke, 13 oar law 2 whole law, and nothng more A statute (;P CGeorge 1l
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made to substitute an or mstead of an and m a former statute 13 2 complete
law, a statute contaiung an entire body of laws, perfect 1n all 1ts parts, would
not be more so By the word Jaw then, as often as it occurs in the sucteeding
1L pages 1s meant that ideal object, of which the part, the whole, or the mulople,
Every law 1s  or an assemblage of parts, wholes, and muluples nuxed togesher, 13 extubited
etther a com- by a statute, not the statute which exhibits them
mand, or a re«~ Every law, when complete, 1s ather of 2 coerave or an uncoercive nature
vocation of one A coeraive law 1s a command
An uncoeraive, or rather a discocrcive, law 1s the revocation, 1n whole or 1n
, of 2 coercive law
w What has been termed a declaratory law, sogfar as 1t stands distmguished from
A declaratory  eather a coerave or a discoercive law, 1s not properly speaking a law It is
law 15 mot, pro- not the expression of an act of the will exercised at the ume 1t 15 2 mere
prrly speaking, ouficabion of the exstence of a law, ather of the cocrave ot the discocrave
a law kind, as already subsisung of the cxistence of some dodimgnt expressive of
some act of the will, exercised, not at the ume, but at some former penod
If 1t does any thung more than give nformation of ths fact, viz of the prior
exustence of a law of ether the cocrave or the discoeraive kind, it ceages pro
tanto to be what 1s meant by a declaratory law, and assumung either the coerave
| 4 or the discocrave quabity .
Every corrave Every coercnve law creates an offence, that 1S, converts an act of some sort,
law creates an or other 1nto an offence It 15 only by so downg that it can smpose obligation,
offence that it can preduce coercion
vt A law confining itself to the creauon of an offence and a law commanding
A law creating a punishment to be admunustered in case of the comumission of such an offence,
an offence, and are two disinct laws not parts (as they scem to have been generally accounted
one apponnng hutherto) of one and the same law  The acts thev command are altogether
punishment, are different, the persons thev arc addressed to are altogether ditterent  Inwance,
distnct laws  Let no man steal, and, Let the judge cause uhoever 15 convicted of stealing ta be
. o hanged
They mught be stvled, the former, a simply amperavve law, the other a
punitery but the putory, if it commands the pushment ta be inflicted, and
does not merely permit at, 18 as truly imperanve as the other onlv it 1s pumitory
besides, which the other 1s not
vt A law of the discoerave kind, conudered an atself, can have no punmitory
A discoereive law belonging to 1t to recetve the asustance and support of a punstory law,
{aw can have no 1t must first recerve that of 2 simply imperanse or cocrave law, and s o
pumitory ene  this latter that the punstory law wall attach stsclf, and not to the ducoerave
appertaining to one Example, ducoercive law. The shenff has power to kang all such as che
1w but through sudge, procecding in duc course of law, shall order him 1o hang T xample of a coercive
the intervention law, made i support of the above discocrave onc  Let it man hinder the shersff
of a coerave one  from hanging such as the yudge, procecding v due tourse of law, shall order him fo
hang Example of a pumtory law, made in support of the sbove coercive
one Let the judge cause 10 be impnsoned whosoever arsempts to hinder the sheriff
from kanging one, whom the judge, proceeding in due course of law, hay ordered him
1o hang ’
vt But though a smply imperatve law, and the punitom law attached to 1,
But & pumitory are so far distinct laws, that the former contaimy nothing of the latter, and
law involves the the latter, in s direct tenor, contans nothing of the former, yet by implicarion,
stmply impera- and that a necewary one, the pumtorv does mvolve and include the impont of
tve one it be- the umply imperative law to which 1t 13 appended  To say to the judge, Cause
longs 10 to barhanged whoeveg in due form of law ts convicted of gealing, is, (iwugh not a
direct, yet as inteligible a way of itimacng to men 1 geacral thae they must
ndk steal, as to say to them directly, Do not seal and one sees, how much more
likely to be efficacious
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Jt should stem then, that, wherever @ amply imperative aw s to have s . IX
punitory one appended to 1t, the former might be spared altogether 1n which The simply im-
cas, saving the exception (which naturally should seem not hikely to be 3 perative one
frequent one) of 2 law capable of answermg 1ts purpose without such an might drerefore
appendage, there should be no occasion 1n the whole body of the law for any be spared, bt

than punitory, or i other words than penal, laws And this, perbaps, for its expository
would be the case, were 1t not for the necessity of a large quannity of matter mater.
of the expository kund, of which we come now to speak

It will happen in the mstance of many, probably of most, posubly of all X
commands endued wath the force of a public law, that, 1n the expression given Nature of such
to such a command, 1t shall be necessary to have recourw to terms too complex expository
m therr significanon to extubat the requsite sdeas, without the assistance of 2 maier.
greater or less quanutv of matter of an exponitory nature  Such terms, hke the
symbols used . algebraical notanon, are rather substitutes and wndexes 1o the
terms capable of themdelves of exhsbinng the 1deas 1 guestion, than the real
and tatimediate répresentauves of those ideas

Take for imnstance the law, Thow shalt not steal  Such a command, were 1t to
rest there, could never sufhciently answer the purpose of a aw A word of o
vagu®and unexphbat a mcaan can no otherwise perform this office, than by
g g a general tnumation of a vancty of propostions, each requinng.®to
conrvey it to the apprehenuo, a more parucular and ample assemblage of
ternis  Stealing, for example, (according to a2 defirution tiot accurate enough
tor use, but sutficacntly so for the present purpose), 15 the taking of a thing which
15 another's, by one who has no TITLE 30 to do, and 1s.consaous of his having none
Even after this exposion, suppoung 1t a correct one, can the law be regarded
as comipletcly expresied? Certamly not  For what 15 meant by a man's haing
31Tt no take a thing? To be complete, the law must hayv e edubited, amongst
a multtude of other things, two catalogues the one of evenss to which 1t has
given the quality of wnfernng fide i such a case, the other of the events to
which it has given the qualiey of tabing o away What follows? That fora .
man to have solen, for a man to have kad no e to what he ook, esther no one
of the artuddes contained in the fint of those Lists tmust have bappened i his
tavour, or it there has, some one of the number of those contamed in the
second nrust have happened 1o ho projudice

Such then 11 the nature of 3 gencral law  that while the imperatve part of 3, X1
the punctum saliers as it may be termed, of this amfical body, shall not ke up The vasmess of
sbove two or three words, 16 expoutory appendage, withour which that 1 comparatuy
imperative pant could not nghtly perform in oﬂzr;:,) may occupy a connderable bulke 1« wor prau-
volume har e legrda-

But this mav equally be the case with a povate order given w a Gamaly e commands,
Take for instance one tfrom a bookseller to ha toreman. Remove, from thus
shop to my new ore my whole stock, awording (o thu prnied catalogue —Reman e,
from dhns shop to my new one, my whole stock, 13 the impersuve maner of ths
order, the catalogue referred to contaws the expontory appendage

T'he same maw of cxpoutory matter may seeve 1o common for, mav apper- X
tan i commoen o, many commands, many masces of impenaave matter The stme mass
Thus, amongst othgyg things, the watilogue of cwlishive and ablanve cventy, of expestory
with respoct 1o fitles above spoken of {sec No IX of thes note), wall belong . matter may
commun to all or most of the laws constitutive of the vanous offences agans wrre m om-
propenty  Thus, 10 mathemaucal duagrams, one and the sme base shall serve mon for mamy
for a whole dluster of tnangles. [P

Such expostory matier, beng of a complexion s diffesent from the, i~ X
peranve it would be no wonder if the conpeenon of the folmer with the mperatine
should escape the observation which, indeed, 1 perhaps pretty gencrally the dhoracter essen-
cae  And 10 lone a1 say mas of legulative mateer presents soelf, which u kel & law, o
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apt to be com~ not stself imperame or the contrary, or of which the connection with matter
cealed m and by of one of those two descniptions 1s not apprehended, so long and so far the
expostory truth of the proposition, That every law is a command or its opposiite, may Tematn
matter. unsuspected  or appear questionable, so long also may the mcompleteness of
the greater part of those massces of legistative matter, which, wear the com-
lexson of complete laws upon the face of them, also the method to be taken
For rendering them really complete, reman undiscovered
X A circumstance, that will naturally contnbute to mcrease the difficulty of
The conceal-  the discoverv, 1s the great vanety of ways in which the imperation of 3 law
ment 15 favoured may be conveved—the preat vanety of forms which the imperauve part of a
by the multitude law may mdiscimmately asume  some more directly, some less directly
of indirect forms expressive of the imperatve qualiy Thodk shalt not deal Let no man steal
m which 1m~  Whoso stealeth shall be pumshed so and so  1f any man steal, he shall be pumished
perative matter 3o and so  Steahing 15 where a man does 50 and 5o, the pumshmem for steahing 15
~ s apable of 30 and so To wdges 0 and so named, and so and s dvn{?(mcd, belong the
beng couched mlgmzamc of such and such offences, viz stealing—and so on Tnesc are but part
of 2 multitude of forms of words, m any of which the command by which
stealing 1s prohibited mght equally be couched and 1t 15 mamifest to what a
dxm:, m some of them, the imperaus ¢ quahity 18 clouded and conceal® trom
ortimarv apprehension
XV After this explananon, a peneral proposition UF two, that may be lad down,
Number and  muay help to aflord some little insght nto the structure and contenn of 2
nature of the  complete body of laws —So many diferent sorts of offences created 3o many
laws i a code  different laws of the roerave kind 30 many excepiions aken out of the desenip-
how determined nons of thow offences, wo manv laws of the discorrare kind
To class offerices, as hath been attempted to be done in the preceding chapter,
1 therefore to class Jaws to exhibit 3 complete catalogue of all the offences
created by law, tncluding the whole mast of expostory matter necemary for
fixing and extubiting the import of the tertns contamed 1n the several laws,
« by which those offences are respectvely created, would be to exhibit a complete
collection of the laws n furce 1 a word a complete body of law, a pannomion,
if o 1t nught be termed
Xvr From the obscunty in which the hmits of 3 laww, and the distinction betwaxt
General 1dea of 2 law of the avil or amply smperative kund and 3 pumitory law, are narurally
the limuts be- mvolved, results the obscunty of the hmits betwixt 3 avil and a penal code,
twern g awvd betwaxt a aavil branch of the law and the penal
¢ dgdapenalcode The question, What parts of the total mass of legislative marter belong 1o the avil
branch, and what 1o the penal? supposes that divers polincal states, or at least
that some one such state, are to be found, baving as well a cival code a3 a penad
code, each of them complete 1n 16 kind, and marked out by certain hunsta,
But no one such wate has ever vet existed
To put a quesnon to which a true answer can be given, we must substitute
to the foregomp question some such 3 one 2 that which follows
Suppose two masses of legrlative marter to be drawn up at this ame of day,
the onc under the name of a civil code, the other of 4 penal code, each meant
to be complete n s kind—n what general wav, s 1t natural to suppase,
that the differcnt sorts of matter, as sbove disingmshed, gvould be distributed
between them?
To this queshon the following answer seems likely to come as near as any
other to the truth
The avil code would not consist of a collection of avil laws, each complete
in 14ge1f, as well as clear of all penal ones
Neither would the penal code (nmce we have seen that 5t cowld nor) cortust
ofa collection of prtive laws, each not only complete 18 itself, but clear of all
avil ones But ||
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The avil code would conust chicfly of mere masses of expository matter. XVII.
The imperative matter, to wihich those masses of expository matter respecuvely Cohitents of a
appertayned, would be found—not 1n that same code—not 1n the avil code— avid code.
nar in a pure state, frec from all admixture of pumtorv laws, but in the penal
code—ia a state of combination—mnvolved, in manner as above explained,

n 30 many corr@pondent pumtory laws

The penal code then would consist prnapally of punitive laws, mvolving Xvin
the imperative matter of the whole number of avil laws along with whach Contents of a
would probablv also be found vanous masses of expository matter, apper- penal code.
tanng not to the avd, but to the punitory laws. The body of penal law,
enacted by the Empress-Queen Mana Theresa. agrees pretty well with thus
acrount

The mass of legislattve matter ;’ubluhcd n French as well as German, under XIX.
the auspices of § rederic I of Prusua, by the name of Code Fredenc, but never In the Code
established with forge of law,! appears, for example, to be almost wholly Frederw the 1m-
composed of miges of expository marer, the relatton of which to any \m- peranive char-
perative matter appears ta have been but verv imperfectly apprehended acter 15 almos

In that enormous mass of confuaon and inconuistency, the anacnt Roman, lost m the ex-
or, as weis termed by way of emunence, the wml law, the mperatin e matter, posiiory matter
and even all traces of the unperatve character, seein at last to have begn XX
smothered 1n the expository edzste had been the language of pnmaval sun- So i the Roman

licaty esto had been the language of the twelve tables By the ume of law
fmnmm (so thik was the darkness rassed by clouds of commentators) the
penal law had been crammed mto an odd comer of the avil—the whole
catalogue of oflen s, and even of cnimes, lav bunied under a heap of obligations
—unll was hud 10 oprmon-—and the ongmal este had transtormed uself mto
wdetir, 10 the mouths even of the most desputic sovereigns

Among the barbarous nations that prew up out of the rnuns of the Roman XXi
Empre, Law, emerging trom under the mountam of expoutory rubbish, In the harbarian
reassumed for a while the language of command  and then she had umphaty codes 1 stands,

at Jeast, if nothing clse, to recommend her Bnspicuous *
Beudas the ail and the penal, every complete body of law must contain XX
a therd branch, the constisstional Constitutronal

The comsurunonal branch 1 chicfly emploved 1in conferning, on particular code, s com-
clavses of pervons, powers, 1o be excrased for the good of the whale soaety, nexvion wuth the
or of conmderable parts of it, and prescribung dusies to the persans invesied with awo athers,
those powers

The powcees arc principally conststured, n the first instance, by discoeraive -
or perimnsie lawy, operitng 2 cxcepuons to certan laiws of the coerene *
or inperative kind. lusance A4 fax—patherer, as such, may, on such snd such an
ocanen lake such and owh things, without any other TITLE.

The duties are created by imperative laws, addressed to the persons on whom
the powers are conferred  Instane Om s and awh an oudsion, suh and such
a tax-gatherer shall rike nuch and such things  Such and such a yudge chall, 1n sk
and such @ rase, ctuse peroms w0 and w0 offending fo be nanged

The parts which pesform the tuncnon of indicating who the mdivadushy
are, who, i cvery case, shall be conudered as belonging 1w those classes, have -
nerther 3 permusaive Bonplexion, nor an unperause

They are 5o manv masses of expoutory matter, appertaning i common
1o all faws, mto the texiure o which, the names of those classes of persons
have ccavon to be userted. Instance imperauve matter ~——Let the idpe
cause whorver, in due course of law, 14 convicaed of stealimg, to he hamged  Nature of
shoexpuatory matwer ~~Who 15 the person meant by the weord judee? Heowho
has been"invested with that offiue n such atnanner. and in respect of whom po

! Muzabeau sur Ta Monatchie Prusienne, Tom. v. Liy §, p. 215.
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event has happencd, of the number of those, to which the effect 1s given, of

reduang him to the condition of one divested of that office.
XXi11. Thus 1t 15, that one and the same law, one and the same command, will
Thus the matter have wts matter divaded, not only between two great codes, or maimn branches
of one law may of the whole body of the laws, the avil and the penal, but amongst three such

be dinded branches, the cavil, the penal, and the construnonal .
among all three  In countnies, where 2 great part of the law exsts 1n no other sthape, than
codes that of which 10 England 1s called common law but might be more expressively

XXV termed judiciary, there must be a great multitude of laws, the import of whch
Expository cannot be sufficiently made out for practice, without refernng to this common
matter, a great law, for more or less of the expostory matter belonging to them  Thus
quantty of England the exposiuon of the word nitle, that basis of the whole fabric of the
exuss every-  laws of property, 15 nowhere ¢lsc to be found  And, as uncertainty 1 of the

where, 1n no very essence of every parucle of law so denonunated (for phe mnstant 1t 18

vther form tha clothed 1 a certan authontanve form of words 1t shanges its nature, and

that of common passes over to the other denomination) hence 1t 1s that 3 gregt part of the laws

or udiary law 1 being 1n such countnies remain uncertain and mcomplete  What are those
countnies’ To thus hour, cvery one on the surface of the globe

XXV Had the saence of archstecture no fixed nomenclature belongingeto 1t—
Hence the de- wpre there no settled names for disungushing the dafferent sorus of buildings,
plorable state of nor the different parts of the same buiding feam each ather—what would i
the sence of  be? It would be what the saence of legislation, conndercd with respect 1o 1ts
legislation, con- form, remains at present
sidered m res-  Were there no archrtects who could distinguish a dwelhing-houst from a
pect of its form. barn, or 2 ude-wall from 2 cething, what would architects be? They would be

w hat all legsstators are at present,

XXVI From this very shght and umperfect sketch, may be collated not an answer
Occastons t8 the quostions 1n the text but an inumation, and that but an impertect one,
affording an of the course to be taken for giving such an answer, and, at any rate, sume sdea
exemplificanon  of the difficuley, as well as of the necesuty, of the sk
of ‘the diffieslly  If 1t were thought necessary 1o recur o expenience for proofs of thi diffi-
as well as 1m- culty, and this necesuty, they need not be long wanung
portance of this  Take, for mstance, so many well-imeant endeavours on the part of papular
branch of science bodies, and s0 many well-meant recommendauons i wgensous books, to
—altempts o 183train suprense representauve asseinblios trum making laws i such and such
limst the power cases, or to such and such an cffect  Such laws, W aaswer the mtended pur-
of supreme pote, require a perfect mastery 1n the saience of law conndered s rospect of

~epresentative 13 form—ip the sort of anatomv spoken of in the preface tothi work but a
leguslatures or cven a moderate inught nto that science, would prevent their
g couched n those loose and wadequate teems, 10 whah they mav be
observed so frequently to be concened, as a fcrtcm acquaimtance wath the
dictates of utslity on that head would, 1 many, 1 notin most, of those tnstances
ciscounsel the attempt. Kecp o the letter, and in attenipting o prevcnt the
making of bad laws, you wxﬁ find them prolubiing the making of the most
necessary laws, perhaps even of all laws quit the ledter, and thev express no
more than 1f cach man were to say, Your laws shall become ipso facte void, as
often a5 they comtain any thing which 15 not to my mind
Of such unhappy attempts, cxamples may be met wifl m the legnlanon of
manynations but innone inore frequently than in that newly-created nation, one
of the most enlightened, if not the most enlightencd, at thas day on the globe.
XXvir Take for wnstance the Declaration of Rights, enacted by the State of North
Example Carolina, m convention, mn or about the month of September, 1788, and sad
American de- 1o W copied, witk 2 small exception, from one in like manner enscted, by
dagations of  the State of Virpina ! - ‘

rights. 1 llc?achu sur les Etats Urus, Bvo, 1788, vol 1, p 158
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L
~ The followmng, to go no farther, 15 the first and fundamental artcle:

*That there arc certamn natural nghts, of which men, when they form a
spcis) compact, cannot deprive or divest thewr postenity, among which are
e enjoyment of hife and liberty, with the means of acquining, possessing, and
grotecung property. and pursuing and obtainng happiness and safety

Not to dwell 8n the oversight of confimung to postersty the benefit of the
nghts thus declared, what follows? That—as agamst those whom the protec-
tion, thus meant to be afforded, includes—cevery law, or other order, divesting
a man of the emyoyment of iife or hiberty, 15 vord

Therefore this 1s the case, amongst others, with every coercive law

Theretore, a3 agawnst the ns thus protected, e+ ery order, for cxample,
to pay muancy on the score of taxawon, or of debt from individual to mdividual,
or atherwise, 15 void  for the cfiect of g, if comphied wath, 15 ‘to deprve and
devest by, pro mate, of the emgoyment of bberty, viz the hberty of paywg or
not paying as he tunks proper  not 1o menaon the specics opposed to iImprison-
ment, w the cvenofl such 3 mode of cocraon’s being resorted to  ikewnse of
property, winch i stself 3 ‘means of acqunng, possessing, and protecting property,
and of puroung aud ohtaimng happiness and safety

Ther®ore abo, as aganst such persons, cvery order to attack an armed
ercmy m tme of war, i also voud  for, the necessary effect of such an orderes
‘to deprive some of them of theemoyment of bife *

The above-mentioned consequences may suffice for exampics, amongst an
endlew tran of simitlar ones *

Leanng on lus elbow, 1n an attitude of profound and solemu meditation,
‘I bar o mudniiade of things there are” (exclumed the dancng-mastec Marcel)
i a mnuet | "—May we now add"—-and m a faw

' lue Vagean Dedarauon of Raghts, said, i the French work above
quotcd, to have been enacted tie 1t of June, 1776, 1 not mserted wn the pubb-
cauon enttied ' [he Conusnarons of the ser eral independent states of Amenica &«
Pubtlished by order of Conpress Philadelpinag printed  Reprinsed for Stockdale and
Walker [ onden, 1782 though that publicanon contains the form of govern-
nient coacted m the wame convention between the oth of May and the 5th of
Julv i the same year

Hut i that same pubhicanon i contandd a Dalaration of Rights, of the pro-
vince of Vascaanates, dated wothe vear< 1779 and 178, wiluch i it tiese arncle
o4 htde amalar abwo one of the prosine of Pesylrana, dared between
July 15th and September 2dth, tn which the anulanty s rather more con-
uderable

Morcover the farnous Dedaration of Independence published by Congres
July 5th, 1776, alter 2 preambulat opemng. goes on wn these words “iVe hold
these truths 1o be self-evidene  thar ali men are oreated equal e ticy sre enducd
by the creator wnth vt om unalienable nghis  that amongst thow are life, hberry,
and the pursuil of happiness

The Viegunan Dedaration of Raghts 1 thar, 1 seems, which cdams the
honour of having senved 35 3 wodel to those of the other Rrovincees, and in
respect of the above Jeading arude, at leas, to the above-meationed general
Dexclaranon of Independenie  Sec Redherches, & 1 197

Wha can help lamenning, that so ratonal a cause should be rested upon
reasons, 50 much fiteer 1o beger obyecnons, than o remove them?

Bur with men, who are unammous and hearry about measwres, nothing so
weak but may pas in the character of a reasorr nor 15 thus the first i tn

Sworld, where the condution bas supgorted the prenflses, instead of the

prémuses the conclunon .






