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FROM PREFA.CE TO THE FIRST EDITION

“ Tur writer’s purpose is not to say all that can be said
upon the subject, but to provide a clear expositica of
the main principles un'derlying the law of negotiable
instruments and of the rules relating to Bills, Cheques

and Notes as illustrative of those principles.”’
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PREFACE, TO THE FOURTH EDITION

PREPARATION of the present edition had been com-
menced just before the outbreak of the war, and
was then suspended. The previous edition, however,
became sold out and it was thought desirable not to
delay any longer the publication of a new one. “The
war itself, so far, has not been productive of many
decisions within the province of this work—they com-
prise only a small handful arising from the impossibility
of carrying out the duties of the holder of a bill when
they are to be performed in® enemy or occupied
terrltory Apart from these there have been, since
the previous edition of this book in 1980, some twenty-
five reported’;:ases. Among them the Slingsby group
is the, most.notable, partly by reason of the curious
.facts disclosed and partly frolm the number of points
involved ; Hibernian Bank‘ V. G;sin and Hadnson
exploded a view expressed by an esteemed, if- not
judicial, authority; while the procession of ‘inquiries
as to whether in some partlcular set of cu‘bumstd’nces

a Pank "has v has not been gulliy of neghgence in
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paying or receiving .payment of a crossed :chegue,
continued to lengthen. By the Bills of Exchange Act
(1882) Amendment Act, 1982, the Legislature cleared
up a point relating to bankers’ drafts, "upop which the
Courts were thought be at variance. Apart from
amendments necessitated by the foregoing matters,
many passages in the book have beex; reconsidered and
revised and further sections added, including a chapter

n “ Equities >’ and a chapter on Bankers’ Drafts and
Dividend Warrants, in the latter of which an attempt
.has been made to arrive at the nature of such warrants.
A few additional forms have been inserted.

This edition will be found to be slightly larger t.han
the previous one, but the enlargement is almost entxrely
due to the addition of two Appendixes, onc containing
a reprint of the principal Act and the otlller some notes
calling attention to such of the Emergency Legisla-'
tion as refers specifically to negotiable .instruments.
Decisions have been noted up to November, 1948.

BERTRAM JACOBS.

. Novembgr, 1843,



( vii }

CONTENTS

*EXTRACT FROM PREFACE TO FIRST EDITION .

PREFACE TO THE FOURTH EDITION .
TABLE OF+CHAPTERS .. .. ..°
TABLE OF STATUYTES

TABLE OF CASES

TABLE OF EXAMPLES

LIST OF WORKS REFERRED TO
ADDENDA AND CORRIGENDA

PART 1

NEGOTIABLE INSTRUMENTS GENERALLY

CHAPTER
1. —MEANING OF NEGOTIABILITY .
11.—DEFINITION OF NEGOTI4BLE IN‘]TRUMENT
ITI.- WHaT INSTRUMENTS ARE NEGOTIABLE .. .
(V.— ConbIiTioNs oF Transrer Frex FroM EqQurTiEs
V.—THuEe * EqurTties **: THE ** ParTiEs L1aBLE ** ..
VI. -NEGOTIABILITY BY KESTOPPEL
VII. — SEMI-NEG OTIABLE INSTRUMENTS — 1.O. U ’S

.Note on the Use of the Term ** Negotiable *’
»

PART 1I

BILLS OF EXCHANGE, CHEQUES, AND
PROMISSORY NOTES
CHAPTER
VIIL.—FuNcTion: HISTORY: ST4TUTES
= X .2 BinLse OF EXCRANGE. DEFINITLON AND Fonu
Table of Variants of Bill " . To face

PAGE
il

vii

ix

xiv

Xiv

PAGE
1-9
10-18
1424
25-33
34-89
1042
43-46

46 -48

PAGE
.

49-53
54-75
75



vii CONTENTS

CHAPTER . " TAGE
X.—PaARTIES TO*A BnL . ETEEC I .." 716-98
XI.—Lusmrre$ oF Parts 1o Bo 9b-111

XII.—CONSIDERATION FOR BiLL . .. o 112-117,
XIII.—NEGOTIATION OF Brrl .. . e .. 118-129
X1V.—HoLpEm oF B : R1GETS AND Pownns .. 180-185

XV.—Hovupkr : His DuTiEs (I)—PRES.ENTMENT FOR °
ACCEPTANCE AND PRESENTMENY FOR Pay-

MENT 186-156
XVI.—HoLDER : Hxs Dunas (II)—Non:E or DIS-
HONOUR, NOTING, AND ProOTEST .. 157-179
XVII.—HoLper 1IN puk CouUrsE .. .. .. 180-192
XVIII.—DiscHARGE OF BiLL . .. .. .. 198-208
XIX.—INTERVENTION For HONOUR. .. .. .. 204-211
XX.—LosT INSTRUMENTS—BrLL 1N Ser—CoNrLicT
OF Laws .. .. .- .. .. 212-221
XXI.—CrrqQuEs (I)—GENERAL .. . .. .. 222-288
" XXI1I.—Crrques (II)—Crossep Cmmtms . .. 284-249
XXIT1.—CHEQUES (III)—ACCOUNT PavEe : CERTIFIED
CHEQUES .. .. .. 250-252
XXTIV.—BaNkErs’ Dnu'xt‘s: DWIDEND WABBANTS .. 258-268
XXV.—Promissory NoTEs . .. e .. 204274
APPENDIX A.
Notes on the Emergency Legislation o .. 275-277
APPENDIX B. .
Bills of Exchange Act, 1882 .. .. .. .. 278-807

INDEX . . . . .- .. ... 508



(ix )

TABLE OF STATUTES

PAGE

Bank Holidays Act, 1871 ..... biveeneanes heeeriasene Ceesenearee 141, 146
* Bankruptcy Act, 1914 ................., @ -ttt retteeesisereranainsnanas 110
Betting and Loans (Ipfants) Act, I892 .....ciiiiininrinnnniaranns 78, 191
Bills of Exchange Act, 1882, see Appendix B ........ et rrreeariaaas 278
Bills of,Exchanke (Crossed Cheques) Act, 1906 .......cocvviurieraenenn 46
Bills of Exchange (Time of Noting) Act, 1917 ..........ccoviiiiennnnn 174
Bills of Exchange Act (1882) Amendment Act,»1932 .................. 254
Bills of Ladingy Act, 18556 ............ T et aesenarera e 44
British Law Ascertainment Act, 1839 .........cvvtiviiieivurnnrararnn 221
Carriage of Goods by SBes Act, 1924 ........ccoviiiiiiiininnnranrsonens 43
Companies Act, 1920 .......ciiiiiin ittt iiieerssttiiticannannens 85
Conveyancing Acts, 1881 and 1862 ...........c.iiiiiiiiiiiieiinaaneas 3
Currency and Bank Notes Act, 1814 ...ttt iiiiicinnnnaens 16
East India Company Bonds Act, 1811 ........cciiitiiiinnrecnennens et U
Expiring Lawa Continuance Act, 1922 .............iiiiiiiininnnnnnnnn 266
Factors Act, 1889 .......oiiiiiiiietnit ot eaaninaeiieaanessannsenes 44
Foreign Law Ascertainment Act, 1861 ..................cciiiiiiinn, 221
Forfeiture Act, 1870 .....cuirieiiuniienrnioreasstecesssssnansassnnnen 36
Gaming Act, 1684 ... .. ... it it i ittt tia i, 191
“ PR L 191

, O - | J 161

- P T N 191
Infants' Relief Act, 1874 ........... G e e 78
J&dgments Act, 1838 ................ ... it 180
Judicature Acts, 1873-T0 . ....ivuretiirrrniiinieennvessnenasnsenn 3, 6,8
Judicdture, Supreme Court of, (Consolidation) Act, 1985 ............ 126, 212
Law of Property Act, 1925 ...........ccovnivinvana.. 3, 6,7, 8,9, 45, 127
Limitation Act, 1084 .. ..oitnnuiiiiiiire ittt iiieianrasensananasnnan 202
Lunscy and Mental Treatment Acts ........c.ovoviiiivinniiinineenen. 86
Moneylenders Act,»1900 . ...........iiiiiiiei i 109, 191
. O T ) Geeeraneenees 191
National Debt (Conversion) Act, 18@8 ................................ 262
Payment of Bills Act (9 Will. 8,¢.17) ............ et ee s 59
Profnisedry Noted Act, 1704 .....coviririririinniniiriiiinennaannnn, 14
s . , 1888 ........... e 266
Registration of Business Names Act, 1938 ....... L 188
Rovenue Act, 1888 ... i viiiiiiitiiniriereeeeneessocesannnnnns %, 982
Bfle of Goods Act, 1893 ... ... cciiiiieiiriitiiier it ereraanas “
BEAIP ACLE . .rrveiieiiiatenteniaiiaaa i tta et aieaitaarcraraaanaan .- B7
Stamp Act, 1858 ............. e et re e ateianteiat e assasenensnas 281
N T S v.. 87,918
Btatute of Limitations, 1628 . ......cociiiniriiiiiiiinaisiininacaniannnn 208
Bupreme Court Rules, 0. ITT, r. 6 .....ovvvviiiiiiiianenan, e v 107
" o s O.XIV ...l Bee e SRPPRETY 107

., e O. XLIE, r. 80 cooooiiiiiiiiiiiiiiiiiens 128, 212

o y
Tippling Act, 1756 % ....cc.ovviniiiniiinand C g rreranas Ceireees .. 191



TABLE. OF CASES

[ PAGR
ABBoTT v. HENDRIOKS ........ 57
Agra Bank, Re .......... 41, 102
Airey v. Fearnaides ..........
Akrokerri Mines v. Economic
BRRK ..vvvniereaneenrenns 350
Alcock o. 8muth .............. 219
Alexander v. Thomes ........ 67
Allen v. Royal Bank of
Canada .......ccovenen 127, 128
Anon. (1695) ................ 144
Arwone v. Delamirie ........ 182
Auchteroni v. Midiand Bank 226
Austrahan Bank of Commerce
v. Perel .................. 237
Ayres v, Moore ............. 116
BaINEs 1. NATIONAL PROVINCIAL
BANK ...ocvivecnncnnss 290, 231
Baker v. Burch ... .l 154
o. Lupton .............. 241
Banbury v. Lasset .... ..... 60
Bank of Engiand ». Vagliano
Bros. ..ovevenecnneann 58, 72, 7;
Bank of Montreal v. Exhibit
snd Tradmg Co. .......... 201
Bank of Van Diemen’s Land
v, Victoma Bapk .......... 143
Banku Polski ». Mulder .... 88
Barlow v Broadhurst ........ 84
Barnard, Re ................ 86
Bartlett »v. Wells ............ 7
Batemsan v. Joseph ...... 141, 166

v. Mid-Wales Railway Co. 79

Bavins v. London and uth

Western Bank ......... 58, 232
Baxendale v. Bepnett ........ 182
Beardsley v. Baldwin ....... 67
Beuumon{ Re ...... w ...... 430
Bechusnalsnd Exploration Co.

». London g Bank 18, 20
Beldast Banking Co. v. Doherty 78
Bence v. Shearman .... ..... 127
Bevan v, National Bank .... 250
Bigonold, Ez p. .............. 154
Bird, Ez p. ....ovivvvnnan.. 111
Bishop v. Ctrtis ............ 129
Bissell v.qFox ..........,.. » U8
Boehm, In the Goods o] 70

Boyse, Re ...... ceraes - 69. 153

Brandao v. Baroetl ...... - 32

Brandts . Dunlop .......... 5

Britanwua Electric Lam|
Works v. Mandler .... 153, 154

British Trade Corpuration, Re 271
Bromage 1 Lioyd ........ 38, 92
Brook v. Hook .............. 38
Brooks v. Elking ......... 46, 266
Brown v. Kudger ............ 82
Burbidge v. Manners ........ 194
CADMAN v. LUBBOCE .. ...... 1423
Campbell ». French ...... 66, 139

Capital and Counties Bank v. -
Gordon ........... 243, 245, 264
Carpenters Co. ¢. Bntish

Muotual Banking Co 231, 249
Chamberisin ». Young ...... 70
Chapman v Smethurst .. ... 84
Childers v. Bulpois .......... 46
Clarke v. London and County

Bank ............ci0000ann 246
Clutton v Attenborough .. 73, @4
Cobn ». Boulken .... . 63, 64, 107
Coleban v Cooke ........... .« 66
Colling ¢. Butler ............ 142
Colomal Bank v. “ady ...... 16

Commussioners of Taxation v.
English, Scottish, and Aus-
trahhlan Bank,

Conflans Stone Quarry Co. v.

Parker ..........cc0cenuns 19
Cornelius v Banque Franco
Berbe .... ............ 141, 220
Cowie v. Stirhng *........ L [+
Cronch v, Crédit Foncier
1Q, 18, 20, 85
Crumplin v. London Joint
Btock Bank ........... 47,
Cunliffe v Whitehead .......
Curtice v London City and
Midlsnd Bank ............
DaNDO v. BODEN ........... 107
Daun and Vallentin . Shei-
WOM ............. @ e s sven 70
Davig ». Clatke ............ 86
——*v. Reilly ¢....... Se.... =128
Dearle v. Hn{? ............ . 8



TABLB OF OABES x1

Decroix &® Meyer

De La Courtifr v. Bellamy .. 58

Dermatine Co. v. AsBworth *.. 87
A

Deuters v. Townsend ........ 128
Dickinson, Re .............. 188
—— ve Valpy ..-co.iiiallnn 82
District Savings Bagk, Re .. 222
Dizxon v.*Bovill ... ........ 16
v. Johnsen ............ 166
Duncafl, Fox & Co. v. N, & 8,
Wales Bank ........!. ... 100
Dunn v. Jefferson ........... 95
L _J
EpBLsTRIN v. ScHULER ®. 18, 19, 20
Edie v. East India Co. ...... 19
Edwards v, Walters ........ 198
Elungton v. Cooke Hill ..... 115
Elliot v. Bax-Ironside ....... 84
Embiricos v. Anglo-Austnian
Bank ......cco0cviinnn, 219
Esdaile v. Bowerby .......... 168
Evans v. Phillpotts ....... .. 46
FALOKE ©. B800TTISH TMPERIAL
InsoRaNGE CO. ............ 206
Fanshawe v. Peet ........... 88
Ferrow's Bank, Re .......... 229
Fenwick, Stobart & Co., Re
167, 168, 172
Fielder v. Marshall ..., ... 61, 265
Fielding v. Corry ........... 163
Fine Art Bociety v Unbion
Benk .......cociiiiiin.nn 1§
Firth v. Thrush ............ 166
Fisher v. Calvert ...... ..... 59
Fleming ». Bank of New
Zealand ................... 225
Foley v. Hill ...w..ovient 2256
Follett v. Moorer ............ 63
Foster v. Mackinnon ...... 87, 38
G#DEN; 0. NBWPOUNDLAND
8aviNgs BANE -........... 252
«General Estates Co., Re .... 40
George, Re ...........c.nnn 17
George v. Burrey ............ 19

@ibbons v. Westminster Bank 225

Giles ». Bourne ............ 56
Gillespie, Re, ex p. Roberts .. 108
Glasscock v. Balls .......... 188
Glenie v. Bruce Smith .... 95, 182
Glyn v. Baker .............. 14
Goldfarb v. Bartlett ........ 162
Goldman vy Cox ............ 74
Gomersall, Re .......... ... 30

@Boch, He, ex p.oJudd .... %5, 182
Good v. Waiker

PAGK
Goodwin v. Robarts .... 8, 16, 18,
. 50

m. ’
Gordon v. Bondon City and
Midland Bank

Go:ﬁier v. Mieville .......... 18
Gpuld ©. Coombs ... 46, 266
Goy & Co., Re .............. 40
Gray v. Milner ,............ 61

Great Western *Ry. Co. wv.
London and County Bank .. 244

Green v. Wyan ............ 100
Greenslade v. Dower ........ 832
Greenwood v. Martine Bank
38, 81
Griffin v. Weatharby ........ 102
Griffiths ». Dalton .......... 95
Guaranty Truet Co. of New
York v. Hannay ....... 59, 221
Guildford Trust ». Goss .... 183
Hagus v. FRENGH .......... 56
Halstead v. Skelton ......... 89
Hampstead Guardians v. Bar-
clays Bank ............... W7
Hannan's Lake View v. Arm-
BATODE . .vvvinnannnnanaenn 246
Harmer v. Steele ........... 196
Haseldine v. Winstanley ..,. 202
Hsatch v. Searles ............ 27
Hayward, Ez p. ............ 87
Hedley v. Bainbnidge ........ 82
Herdan v. Wheeler ........ 96
Hibermian Bank v. Gysm and
Hanson ........... 68, 242, 2556
Hul v. Beap ............ .. 153
Hitcheock v. Edwards ...... 187
Hitchings and Coulthorst &
Co. v». Northern Leather Co.
of Amenca ............... 92
Holdsworth v. Hunter ...... 71
Holmes v. Jacques .......... 70
v. Kermson ............ 66
Holland +«. Manchester and
District Banking Co. ......

Molt v. Heatherfield giust .. 5
ong K and anghaj
FBankingqngorporation v.BLo
Lee 8h
Hopley v. Dufresne
Houghton & Co. v. Nothard ., 85
House Property Co. v. London

County and Westginster
Bank .......c.ciiiieennnnn. 251
Hutchem v. Manpington .... 171
Hutley v. Peacock ......... « 78
> s »
ImpPRRIAL BANK OF CANADA 0.
Baxt gr Hammwrox .... 194, 253



xii TABLE OF

. PAGE PAGR

Imperisl Land Co. of Mar London and River Pi fe BAnk
seilles, Re .......geeeecsns 41 v. JBank %Lwerpool 194

Imperial Loan Co. v. %ione .. 85 TLondon and Universal Ban¥
Importers Co. v. Westminster v. Clancarty .............. 107

gﬁ ................ 245, 251 London Jomt Stock Bank o

Ingham v. Primrose .... 182, 199 o Macmillan ......%.

. Simmens ...... 7 ,

Jenxing 0. CooMpEs .... 106, 182 Y- Sunmens 17, %, 83
Jones, Ex p. ......erciren.ns M'CaLl v, TAYLOR 4....... 68, 87
v. Gordon ........ 28 28, 31 McCall Bros. v. Hargreaves * 96
~—— v. Merionethshire Bmld- Macdonald ». Whitfield ...... 100

ing Society ......e....0 116, 185 M&cdon&ld & Co. v. Nash &
Jones (R.E) & Co.v. Waring -~ = Co. ............gu.-ueen 96, 182

and Gillow ...... 182, 185, 195 M’ Len.u v. C]ydesdsle Banking
Josolyne v. Roberts ......... 27 L0 T ..116
Macleod v. Snee ............ 80
Kmoniey, Maxstep & Co. o. Martin ». Boure ............ 51

DUBART ....cnvverscecnnns 159 v, Chaantry ... ... ... ... a3
Keitb v. Burke ............. 167 Marzetti v, Williams ........ 995
Kemmedy o Thomas ........ 145 Mason v. Luck .......... 61, 265
Kettle v. Dunster and Wake- Mathews ». Williams, Brown
K&\eld . Z ................... 2% & Co.

g v. ZiMmermsnl ........ May v. Chapmsan ........ 83, 187
King and Boyd v. Porter .... 229 Megchant Iganking Co. v
Kinlan ©. Ulster Bank ...... 226 Pheenix Bessemer Co. ...... 40
Kiricwood v. Carroll ......... 267  Maver & Co. v. Sze Hai Tong
Kleinwort ». Comptoir d'Es- Banking Co. ...vununsin..

COMPEe .« .vvvevvvarenransns 244: Midland Bank v Inland
Koch ». Dicks ............. - 20 Revenue Commissioners 57
Koechlin v. Kestenbsum .... 219 ___ . "Reckitt ............. as
Kreditbank Cassel v. Schenkers Miller v. Race .. ... ... ... . 1'0,

89,481, 85 1 -~ v, Thomson ......... 82, 2
TAcAVE o. Creprr Lyonnais 244 Morris v, Bethell ........... . 87
Ladbroke & Co. v. Todd .. 244, 250 Morrison v. Kemp .......... 82
Landes v. Marcua .......... 83 v. London County and
Tawes v. Rand ............. 229 Westminster Bank ........
Lawrence v. Wilcocks ....... 107 Motor Traders’ Guarantee Cor-
Lesch v. Buchanan ........ 89, 81 poration v, Midland Bank .. 247
Teask v. Scott -.......c.0... 46 N .
Lebesupin v. Crispin -...... 107 Nathen v Ogdens = e 10
Lewis v. Clay ............ 87, 38 National Bank v. Bilke 69, 243, 250
Lickbarrow v. Mason ........ 44 National Park ank v
Ligget (Liverpool) v. Barclays Berggren ...... LA .. 188.
ank ...l National :
Lilley v. Rankin ........ 117, sl ghles Corporation v o
Lindo v. Unsworth ...s. 163, 16(\ New London Credit Syndicate
Litt® v. Slackford .......... . NOale ...cooeveennarnsn.
Liverpool Back v. Walker ... 129 Normes v. Ricketts ........
Lloyd v. Howard ............ 92  North and South Insurance
Lloyds Bank v. Chartered Corporation v. National Pro-
Bank of Inodia 239, 47  yipcial Bank .............. 7
—— v. Savory & Co. ....... 49 North and South Wales Bank
—— v. Swiss Bankverein .. 83, Macheth ............. 4
London and ~County Bank Tt
v.°London %and River Plate ODBLL v. CORMACK ...%...... 86
Bank ...6.....c.ci0en 16e 17, 27 Ettinger v. Cobn ....... w: - 266
London and Mediterranepn Ose Gesellschaft® v. Jewish =
Benk, Be ........... 8.-.. 19 Colonial Trust ............ 241



¢ TABLE, OF CAJES

PAGE
Parrz v, BEGAN ............ 96
Psrindge” v. Bank of England 259
Patienge v. Townley o...... « . 1560
Pewoﬁ v. Purssell .......... 187
—— v. Rhodes .............. 29
Pennimngfon v. Crossley ...... 241
Peruvian Railways Co., Re .. 179
Peto v. Reynolds ... .2....... 60
Peyrae v. Wilkjpson ........ 107

Picker ». London and County

Bank ................. a... 19
Polhill v. Walter ,........... 84
Prospenty, Ltd. v. Lloyds

Benk ....... AP

[ ]

B. v. BARTLEIT ............. (N
~— v. Bowerman .......... 222
~—— v. Randall ............. 70
Rann v. Hughes ............ 112
Raphael v. pk of England

, 32, 184
Reid ». Rigby .............. 82
Rimault v. Cartwright .... . 197
Robert & Co. v. Marsh ...... 68
Robmson v. Benkel ...... 65, 294
~— v, Midland Bank ...... 39, 81
Rogers v. Whiteley .......... 226
Rolin v. Steward ............ 225

Ross v. Lopdon County and

Westminster Bank ........ 6
Ruff v. Webb ........cc0ves 58
Rimball ». Metropolitan Bank

17, 19
RueseM v. Phillips ........ 87, 89
Rutherford, Re .........c.... 203
SOHAVERIEN v. MORRIS ...... 146
Bcholfield v. Londegporough .. 102
Bchroeder v. Centsal Bank .. 101
Scoti, v. Bevan .............. 106
Shaw v. Holland .... 106, 119, 182
Sheffield v. London Joint Stock

- Bk .ot 92, 33
Shaelds, Re ...viiiiiiiiann.. 222
Biggers v. Nicholls .......... 89
Simmons v, London Joint

tock Bank ............. 16, 80
Sifhgsby v. District Bank .. 120

238, 240, 241, 248
v, Westminster Bank 248, 260,
262

—

xiil
PAGE

8hngsby v, Westminster Bank
) T 248
Bmith v. Bohe"pe ........... 64
— v King ...ovviiiien 78
— . Nnghtmgnle .......... 64
—— v. Prosser ........... 94, 182
Virtue ..........o... 8%
Soltykoﬂ, Re «ovvvveiiiirnnn, 71

Bouchette v. Lonlon County
and Westminster Bank .... 246
Bterling v. Barclays Bank .. 225
Btocks v. Dobson ........... 0
Studdy v. Beesty ............ 167

Swan v. North British Austra-
lasian Co. ............. v 80
Swinburne, Ke .............. 230
TaLBY v OFFICIAL RECRIVES . . §
Taylor v. Kymer ....... N | |
—— v, Truemap ............ wal
Thackray v. Blackett ........ 2138

Thairlwaell v. Great Northern
Ralway .............. eee 361
Turner v. Leach

UNDERWOOD 0. BANE OF LiVER-

POOL AND MARTING ........ 247
VENABLES v. Baring Bros. .. 18,30
Vinden v. Hughee ......... 78, T4
SNALTER§ v. NEARY ...... 19268, 137
Warwick v. Bruce .......... 7
Watkin v. Lamb ............ 95
Webb, Hale & Co. v. Alexan-

drna Water Co. ......... 16, 19
Wegersloffe v. Keene ........
West London Commercisl

Bank v. Kiteon ............ 83
Westmmster Bank +. Hilton 230
Wheeler ». Young .......... 147
Whistler v. Forster ...... 25, 126
Willis v. Barrett ............ 69
Wirth v, Welfef ............ 267
Wc key . Pole ............. 29
Woolf v. Hamilfon ...... 116, 185
Woollatt v. Stanley ......... 20‘2
Wright v. Maidstone ... .... 13
Yaree, BExp, ...ooovvvii 76, 119
—— v. Nash ............... 70
Young ». Grote .... 183, 183, 283



'( xiv

PAGE
1. Bank Note ..............
2. Exchequer Bl .......... 20
3. Bhare Warrafit .......... 21
4. 8enip .. 22
5. Circular Note ............ 22
6. Bearer Debenture ........ 23
7. Treasury Bill ............ 23
8. India Government Bond .. 24
3. Buenos Aires Loan Bond . 24
10 Bill of Lading .......... 43
1. 10U, i 45
12, Bill of Exchange ....... 54
13. " v aveeaas b5
14w, by eneesan 61
15. - br eereunn 64
16. " Ve eweann 65
7. L, . e 66
18. 'I‘able of Varmnts of Ball
facing 78
19. Acceptance .............. %N
20. 31 meeeenenaanen 90
21, 3y eemmeenaeaneas 90
22. L e 91
23. Notnce of Dishonour ..... 161
24. Forewgn Bill ............ 170

LIST OF WORKS

Anson's lLaw of Contract.

Aske's Law Relating to Customs
and Usages of Trade

Blackwood's Encyclopmdia.

Byles on Bills.

Chalmers’ Bills of Exchange.

Encyclopedia of the Laws of Bng-
land.

Halsbury's Laws of Fhgland.

Hart's Law of Banking.

Jeuks' Early History of Negotiable
Instruments.

Jenks' Short History of Englsh
Law.

Law Quarterly Review

Law Times Newspaper.

Leake on Centracts,

Mozley and Whiteley's Law Dic-
tionary.

Paget's Law of Banking. ¢

EXAMPLES

PAGRE
25. Foreign Bill ............. 170
26, Inland BYl ......... so... 170
1. y1 e 17]
28. Protest .............. .. 177
. A 177
30. Ar‘ceptnn(e tor Honour 206
31. Bill m Set ..., 214
32. Cht‘que ...... e 223
33, Vel 224
34. General Croseing ........ 435
35. . Ve aeenaes . 235
36. " BN 235
37. , e 236
38. Special Croesing ........ 236
39. s e eeaeese 236
40. Crossing ° a/( payee ' .. 250
41. Bankers’ Draft .......... 253
42. Dividend Warrant ....... 255
43. ’ h eenaaes 256
44. " 1 eeseaan 256
5., 0t e 257
46. Certmcata of Deduchon of
Income Tax ............ 257
47 Dividend Warrant ....... 258
48. Promissory Note ........ 266

REFERRED TO

Pollock's Principles of Contract.
Smith’s Leading «Cases.
Mercantile Law.

re

Stephen's Commentaries on the
Laws of England.
Btephen's Digest® of the ‘Law o4

Ewidence.
Stiebel's Company Law snd Prece-
dents.
Story on Bills.
Stroud's Judicial Dictionary.
Sweet's Law Dictionary.
Thomas' Principles of Banking.
Warren's Choses tn Action.
Wharton's Law Lexicon.
White and Tudor’s Equat
Wilhs' Lectures og
Securities.
Wrottesley andy Jacobs™ Law and
Practice of *Criminal Appeals.

Cases.
egotiable



Cxv)

ADDENDA AND CORRIGENDA

PacE ix.—For Limitation Act, 1834, read Limitation Act, 1938.

Pagg, 5.—The statement in the fext as to the validity of an
equitable assignment of s legal share in action in the absence of con-
sideration for the assignment and footnote (s) must be regarded as
inaccurate. Halt v. Heatherfield Trust cited in the footnote in fact
decided that such an aSsignment is valid. To be.in a position to sue,
however, the equitable assignee must either join the assignor in the
action or obtain a legal assignment by proceedings for specific per-
formance against the assignor.

Until Holt v. Heatherfield Trust there appears to have begp a
real doubt as to the validity of an equitable assignment without con-
sideration and, as indicated in the footnote, the Bills of Exchange
Act, 1882 makes the rights conferred by s. 31 (4) (set out post, p. 126)
available to an equitable assignee for value.

PaGe 35.--The capital letters of the first paragraph have become
displaced and, commencing second line, should read as follows:—

matured B had become indebted to A for, say, goods sold and
delivered. If B had not parted with the instrument, then upon

¢ its maturity A would be entitled by way of set-off or counterclaim
to mect B’s claim to the extent of any indebtedness on the part of
Br C, however, is not concerned. A’s ‘‘ personal defence’’ againmst
B is out of the picture as between A and C, however material it
may be as between A and B.

Pace 62.—In line 9 omit the word *'‘not ™.
In footnote (@) substitute: ‘‘ Although there may happen to exist
person of that name’’.

PacE, 100.—!‘01' ‘““drawee” in second line of note (b) read

"drawer "',
*

Pace 124. —Footnote (z) should be,footnote {z).

*
sPace 158.—Insert the letter ‘‘-A’’ between the words ‘‘ but’' and
"happens ”’ in the ninth line.

Paces 186 and 187.—The, paragraph headed Rights and Powers
f Holder in Due Course shbuld read as follows: A holder in due
ourse has, of course, all the rights and powers of a holder as set
ut in Chapter XIV, ante. In addition the Act providds that ®here
hglder is a holder in due.course > *

““he holds the bill free from any defect of title of prior parties,
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possession (c). It is, moreover, a legal (d) as opposed to an
equitable (e) chose m acfion (f). To get clesrly at.'t.hev present
distinction between ‘the transfer (9} wmter vivos of neggtiable
instruments and that of other legal choses in action, it is
necessary to indicate shortly how the latter stood origipally in
respect of the quality of assignability (g) and 4he steps by which
they arrived at the position in which they stand te-day.

Assignability of Choses in Action at Common Law (h).—Now,
for reasons variously stated, the Courts of Qommon Law refused
their aid (except on behalf of the Crown) to the enforcement

{c) ** Chose in possession, where the person has not only the right to enjoy but
also the actual enjoyment of the thing ' (Wharton's Law Lexicon, tbid)

(d) ' Legal choses 1n action are said to be those enforceable by action at law,
such gs debts, " (Warren, Bk I, Chap IID)

(e} " Equitable choses in action or, as they are somelimes siyled, choses n
equity, which comprise choses enforceable only by suit 1n equily, of which kind
are the followng —a legacy * (Warren, supra)

() It must be observed, however, that mtrinsically a negoliable nstrument 1s
merely a prece of paper with some writing upon it When it 13 saird that a
negotiable 1nstrument 18 a chose 1 action, the statement has reference to the right
to cleim uvnder the ipstrument, from a person lLiable thercon The instrument
itself 1n the hands of the person entitled to claim lhe performance of the obligation
s, of course, a chose in possession Indeed, as will be seen further on, a nego-
tiable instrurnent might be described roughly as o chose, in possession which,
merely by virtue of such possession, conkrs a chose i action upon the possesspr
** The absolute benefit of the confract 18 attached to the ownershup of the document
which, according to ordinary rules, would be only evidence of the contract”
(Pollock on Contracts) In other words. although it 18 convenient to speak of a
negotiable instrument as a chose n action, the latter 13 really the obligation con
tained 1n the instrument, and not the instrument itself

(g) * Trensfer " appears originally to have been applwed lo the making over
of choses 1n possession, more particularly of land, and assignment ' lo the
making over of choses in action To-day, the two expresfions are treated as
interchangeable *

(h) The Common Law was the name given to the collection of rules and
maxiums, based in part upon the old Anglo-Saxon cusloms, gradually formulated
by the Courts which grew out of the strong central Governmgent resuléng from
the Norman Conquest. ' Whatever glse the Normen Conquest may or may nol
have done, it made the old haphazard state of legal aflairs for ever impossibil
‘The natural desire of the gpuquerors §o make the most of their new acquisition,
the exfeptional administrative and clerkly skill of the Normans, the mtroduction
of Continental politics, the rapid growth of the country in wealth and civilisabitn,
s00on proved the old customs to be inadequale For some time, no one could tell
what was going to take their place In the end, there emerged a new nalional
taw, some of i1t based on immemorial nalive usage, some of it unconsciously
imported from foreign liferature, not a liitle xmposed by the sheer command of a
new and immensely stronger centrsl government ' (Jenks' Short History of English
Law). The tnbunaln which evolved and admimstered the new law were, more
perticflarly, the ®Courts of King's Bench, Common Pleas, and ExcMequer These
remained in exustence until the ?udfcalure Acts, 1§73—1875, transferred their juris-
digtion to the newly cestablished Supreme Court of Judicaturg;eso that the Comnon
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of the tgansfer inter vivos of a chose in action (i), and the
benefit bf o Lontract could not be assigned so as to enable the
assigmee to sue on‘it in his own name (j). *

The difficulty was met to some extent in practice by the
assigner granting the assignee a pawer of attorney enabling the
latter to sue the *debtor in the name of the former (k), but
the possibility of employing this expedient in’ no way affects
the validity of the rule just stated, since technically it was not
the assignee who sued, but the assignor, who did so by his
attorney the ‘ussigne‘a. The expedient, moreover, was a some-
what clumsy one, owing to the questions which might arise
as to the original validity or continued efficacy of the power
of attorney, e.g., the death, lunacy, etc , of the assignor operated
a8 a revocation of the power (I); and, of course, as the Caurts
took regard only to the nominal plaintiff, the debtor could set
up any defence he had against the assignor without regard to
the assignee.

There was available also the doctrine of novation, under
which the debtor becomes bound to the assignee if he recognises
the latter as his creditor But this, in effect, amounts to a
tripartite agreement between the assignor, the debtor and the
agbignee, involving the extinguishment of the original obligation
betwgen the assignor and the debtor and the substitution of a
fresh obligation between the debtor and the assignee, who might
thus, in a sense, be said to step into the shoes of the assignor

Law, in the widest sense of the term, may be said to be that part of the law of
England which, before the Judicature Acts, was sdministered by the three Courts
referred to, as opposed to Equity, the part administered by the Court of Chancery
(see note (n), post, p. %)

(1) ** The medieval Common Law had the greatest dislike to the assignment of
wgifts witich could only be enforced by legal proceedings, the Courts taking the
vigw that such a transaction was, in cfle®, transferring s law-suit, and thus
encou~sging maintenance, barratry, and other evils” (Jenks' Short History of
English Law) On the other hand—' The® origin of ®%he rule was attribged by
Coke to the * wisdom and policy of the founders of our law ' in discouraging
maintenance and htigation but 1t 15 better explained as a logical consequence of
the archaic view of a contract as creating a striclly personal obligation hetween
the creditor and the debtor " (Pollock on Contracts) The foregoing do not
exhaust the reasons assigned for the rule (see Warren, Bk I, Chap. I)

() The transaction, however, was not a nuility, as payment to *the assignee
would discharge the debtor

(k) See Wagren, Bk. II, Chap. I . .

(1) This state of affairs was remedied to somp extent by the Convgyancmg Acts,
1881 .and 1882, the prpvisions of which, 1n relation®to powers of attorney, are now
embodied in es. 126—128 of the Law of Properly S\c‘t, 1925,
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and to take over his rights. The process, therefore, is mnot
strictly assignment. .The'new creditor is not really *assignee of
the original creditor@® right, but acquires*a con;plebely fresh right,
although against the same debtor and co-extensive with that
possessed by the original creditor (m). P
. v

Assignability ‘of Choses in Action in Equity (n?).—Whatever
the reasons which moved the founders of.the Common Law to
refuse to countenance the assignment of choses in action, they
did not find favour with the builders of the latdr jurisdiction
m Equity. Not only did the Court of Chancery recognise and
enforce the assignment of equitable choses in action (o), those,
that is to say, which were of its own creation, but it went to
the wssistance of the helpless assignee of a legal chose in action.
It recogmised the assignment as valid in Equity, 1¢, as an
equitable assignment, and enforced it by giving the assignee

(m) For the rules governing Novaltion, sece Chitly on Contracts (9th ed), p 285

(r) ‘' The most 1mporlant sense of the word Equiy 1s that ip which )i denoles
a parl of the general law of England, as opposed to what 18 called the Common
Law The distinction 1s purely historical, and arose from the fact that in former
tumes the Common Law Courts provided no remedy 1n many cases where one was
required Hence the custom grew up of applying for redress in such cases either
fo the King in Parliament or to the Kiwg in Council, who referred the maltgrs
to the Chancellor In later tidles petibons were presented to the Chancellor
direct The Chancellor, being an ecclesiastic, and keeper of the King's conscience,
did not feel bound to follow the rules of the Common Law but gave such' relief
as he thought the petitioner or plaintiff entitled to 1in equity and gocd conscience
For a long Lime equity ' was an indefinite stendard of right and wrong, and was
regarded as having the function of mitigating the rigour and supplying the defects
of the Common Law without any limitation except the personal opinions of each
Chancellor, but 1n more modern times equity became as fixed in its principles, and
as ncapable of introducing new remedies without the authorly of Parliament,
as the Common Law ilself At the ime of the passing of the Judicature Acts,
equitly was to be regarded as parl of the law of England, distinguished from the
Common Law only by reason of its being, or having originally been, adminstered
in different Courts, the principal of ﬁhlch was the Court of Chancery, and by &
different procedure In many cases the Chancery and Common Law Courts had
concurrent jurisdiction, whils 1n other ,cases the same right gave rise to different
remedies 1n law and 1n equity, and in others the rules of law and equity were in
direct conflict . Various statutes were from time to time passed, giving she
Common Law Courls jurisdiction to recogmise and enforce equitable rights, and
finally,+by the Judicature Acts, the superior Courts of Equity and Common Law
were amalgamated, the rules of law and equity on certain points were asmmilated,
and on all other points where there 18 a difference or confhict belween Equity and
Common Law, the rules of Equity are to prevaill Every Division and Judge of
the Supreme Court of Judicature 18 now bound to recognise and give effect to
all eqitable ridnis and liabilities appearing incidentally and in She course of
any action or«matler " (Byrne's(Law Dictionary)

(0) See ante, p 2, note ()
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the right.tc‘ call upon the assignor to Jend his name as nominal
plaintiff in an action against the debtor M the Common Law
Courts (offering him at the same time ar’ indemnity against
the costs of the action), and, if he refused, to join him with
the debtor in proceedings in the Court of Chancery itself. And
since th8 merging®of the different Courts into Divisions of the
same [ourt ‘effected by the Judicature Acts (p), and the
adjustments in remedtes and procedure consequent thereon, the
rule with regard to the equitable assignment «f legal choses
in action stards simgly that the assignee can, with the consent
of the assignor (for which the assignor is entitled to an
indemnity against costs), sue the debtor in the appropriate Court
by joining the assignor as co-plaintiff with himself, or, if such
consent is withheld, as co-defendant with the debtor (q)™

It is necessary to bear in mind four points in connection
with the foregoing —(i) No rules have been imposed as to the
mode of effecting a valid equitable assignment. It may be
formal or informal, in writing or oral, or by some evidentiary
act, such as the handing over of a document witnessing the
obligation assigned (r) (ii) If there 18 no consderation for the
assignment—in other words, if, the t.ransaction is a gift—the
assignee may find raised against him a question which cannot
as yet be said to have been set at rest by the Courts, vis.,
whether consideration is requisite for the validity of an equitable
assignment (8)  (iii) Although the assignment is complete, at

v

(p) See ante, p "2, note (h)

(q) See Warren, Bk VII Chap I, and Chitty on Contracts (9th ed), p 277

(r) '* The mode or form of assignment 1s absolutely immaterial provided lhe
integtion of the parties 1s clear ''  per Lord Macnaghlen in Tailby v Official
S¥cewer (1888), 13 App Cas 523, 58 L J Q B 75. 60 L T 162, and see Brendts
v sDunlop, [1905] A C 454 741 J K BﬁSS, 93 L T 495

(¢) See White & Tudor’'s Leading Cases 1n Equty ‘9!]1 ed ), pp 105, 108, and
compare Chitty on Contracts (8th ed ), p 282° In Holt v Heatherfield Trust,e{1942}
2K B.1; 111 L J K B 465, 166 L T 251, 58 T 1. R 275, a legal chose
action had been assigned withoul consideration and 1t was submitled that as the
assignment was equitable 1t was i1nvalid Against this, 1t was contended, first,
that an equilable assignment did not require consideration, and, secondly, that the
assignment was a legal assignment 1n accordance with s 136 of the Law of
Property Act, 1925 (post, p 6) Atkinson, J, described the first contention as
rawsing a ‘' difficult question '’, bul held that he need not delermine il as he was
satisfied that the assignment fell within the statutory provision® mentionetd A
discussion of the topic would be beyond the scopg of this work, Qut it may be
pointed out, as regagds the equitable assignment of negotiable insiruments, that
1l seems to have been the view of the framers of 1he' codifying Bills of Exchange
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any rate as between agsignor and assignee, thzlopt notice
to the debtor, the. absence of such notige msey résult n
the assignee being® deprived of the fruits ‘of the transaction
by events occurring subsequently. If the sassignor snould
make a second assignment,«and the second assignee & such
for value and without notice of the first assignment, the
second assignee ‘will, if he 1s the first to give notrxce of his own
assignment to the debtor, gain priority over the first assignee ()
{1v) Finally the assignment 18 subject to equities, that 18 to say,
** The assignee can scquire no gresfer rights under the
assignment than those enforceable by the assignor, and he
therefore takes subject to all defences existing in respect of
the nght assigned which would be available against the assignor
seelng to enforce the right assigned, provided that the matters
on which such defences are based occurred before notice of the
assignment was given to the person hable " (z}, and, 1t mav
be added provided also that the debtor has not by the ternis
of hie contract with the assignor precluded himself from setting
up such equities against an assignee (y)

Assignability of Choses in Actlon by Statute.—1ln the latter
half of the nineteenth ctntury”we get further advances, tlus
time by the Legislature, in facilitating the assignment of,legal
choses In action For example pohcies of hife and manne
msurance and shares m public companies are made assignable
at law, so that the assignee can sue mm his own name and
without joinder of the obligor More general was the provison
of the Judicature Act, 1878, 8 25 (6) (now the Law of Property
Act, 1925 < 136) making assignable in law all debts and other
legal choses 1n action, provided that (1) the a.sm'gnment' 18 Dot
by way of charge merely, (1) 1t 18 in writing under the hand of

the sssignor, and (m1) express' notice 1n writing of it 18 given to
*

Act, 1882, that the then law in respect of equitable assignments of negotiable
instrumenis was that consideration was eseential to such assignments as s 31 (4)
which providec for the case of the equitable assignee of a bill, gives him his righta
onlv if be hds given value for it (sec post p 126)

(1) The rule 1n Dearle v Hall (1823), 3 Russ 1

(r) White & Tudor (9th ed), p 136, ncluding those which haye arsen since
the date of the assignment but before the notice  Stocks v Dobson (1853), 4 De
GM&G Tl 22L J Ch 834 .

() This hmilation of the geheral rule 1s dealt with mor. fylly, post Chap VI



THE MEANING OF NEGOTIABILITY. 7

the debter, Subject to these conditions, the assignee may
ignore the assignos and sue the debtor in® his own name; but
the rile is preserved that the assignee takes “subject to equities,
or, in other words, the assignor cannot give a better title than
be has® got. ’

It will be seen, therefore, that in the assigyment of a legal
chose ip actioh the position in ordinary cases now is that either
of twc courses may We adopted—

(i) The assignee may be content with an equitable assign-
ment, in which came the comparatively simple conditions set
out ante, p. 5, will apply, but which will render it necessary
for him te join the assignor in proceedings against the debtor.

(ii) Or he may prefer a legal assignment, in which case the
more stringent conditions Iaid down supra will apply, althugh
he will, on the other hand, have the advantage of baing sble
to sue the debtor in his own name and without joining the
sssignor either as plaintiff or defendant In either case, it will
have been observed, the assignee takes ‘' subject to equities '".

We are now able to approach the special position occupied
by negotiable instruments in respect of transferability inter

vivos and its effects o
»

Assignability of Choses in Action under the Law Mer
chant (z).—One class of chose in action, in relation to the above
qualities, stood apart from the course of development pursued by

,choses in action generally. This clase consisted of the mercantile

obligations contained in the documents which came to be known

as negotiable 1matruments. The special usages regarding them,

recogniged by merchants between themselves, came also to be

rg.éognised by the Courts, althoughgthey differed from the legal

rules otherwise apphcable to the ohligations pf which they formed
]

k) “ The lex mercatorta, or law merchant, 1& a body of legal principles
founded on the customs of merchants i1n their dealings with each other, and
though at firsl distinct from the- Common Law, afterwards becoming incorporaied
mto it  Though part of the general law of England, it 1s distinguished by a
separate name, because 1t applics to particular subjects principles more or less
different from those which the Common Law recognmises 1 other matlers, and also
because those principles were ingrafted into our own municipal system by gradual
adoption from ¢he lexr mercatoria or general body of European usdges, n nfatters
relating to commerce ' (Encyclopedia of the Rawg of England, sub "' Lex Mer-
catoria ”). For an secpunt of the Law Merchant ¢n relalion lo bills of exchange
in this country, see post, Chap VII .
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part (a). By these usages, known as the Law Mgrchant, the
obligation contained in such a document was.removed from the
Common Law rule,*which rendered futile any attempt to 4ssign
completely a chose in action without the consent of the debtor,
and it was treated as fully #ssignable by the simple protess of
delivery (cr indorsement and delivery): and a8 it was uhaffected
by the Common Law rule, so the subsequent mbdifications of
that rule in Equity and by Statute were* superfluous in regard
to it. Although it was a chose in action, it never needed the
assistance of Equity to make it assignable at all, afthough it was
a lagal chose in action, it did not need sub-section 6 of section 25
of the Judicature Act, 1873 (now section. 136 of the Law of
Property Act, 1925), to make it assignable so as to enable the
assiffnce to sue in his own name. And not only was it fully
assignable at Common Law, but the Common Law never
annexed to its assignability any such conditions as were
annexed by Egquity or Statute to their respective methods
of assignment. Thus, no consideration was necessary, as
was possibly the case in the former (b); it was not essential
for it to be not by way of charge merely, and in writing, as in
the latter (c}; and notice was nof material, as in each (d). Above
all, under favourable circimstances (¢), the assignee would take
free from equities, i.e., without subjection to defences.with
which the debtor might have met the assignor; in other words,
the assignor might be able to confer a better title to the instru-
ment and to the obligation contained in it thap he himself had

(a) But the recognition was, itself, 1n accordance with normal judicial practice.
‘“ The law merchant 1s neither more nor less than the usages of merchants and
traders in the different departments.of trade, ratified by the decisions of Couris™of
law, which, upon such usages bemg proved before them, have adopted them s
scitled law with a view tq the mtere;t of trade and the public convemence In
thus acting, the Courts of lJaw have proceeded om the well known principle of
law that, with reference to transaclions in the different departments of trgde,
Courts of law, in giving effect to the contracts and dealings of the parties, will
assume that the latter have dealt with one another on the footing of some custom
or usage prevailing generally in that particular department By this process, what
before was ysage only, unsanctioned by legal decision, has become engrafled upon
or incorporaled with the Common law ™  see Goodwin v Robarts (18755, L R
10 Exch 337, per Cockburn, CJ, at p 346

(b)tAnte, p. %8

{c) Tbid. ¢ ¢

(d) I1bwd .

(e} What thesc are will gppear, post, Chap IVv.
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got. Itds this last which may be said o be the decisive attribute
of negotiability as distinct from mere assignability (f), i.e., which
servés to distingdish negotiable instrumeilts from assignable
obligations generally (g). Bearing in mind, therefore, that the
two qhalities for which we must eearch are transferability inter
vivog by delivery &nd transferability free from equities, we now
reach phe mdre precise definition of a negotiabfe instrument.

Ll

(f) * There 1s, of course, a great difference between negotiability and assign-
ability, the former being a frnnsfer in the widest sense and often giving the
transferee a beffer title %hnn that of his transferor. So that a transferee of a
negotiable instrument for which he has given value, and which he has taken 1n
good faith and without notice of any defect or fraud—in other words, one who 18
a holder in due course—acquires a right of action independently of privity of con-
tract with the obligor, is not prejudiced by any defects in the Ltle of the
intermed:iate or of any previous transferor, and cannot be met with any of those
‘equities ' to which a claim under a mere ordinary assignment of a chase I
action may be subject by way of defence ' (Warren, Bk II, Chap I, note)

(g) It 18, perhaps, scarcely necessary to point out that the fact that the rights
under a negotiable nstrument are invested wilh their own special mode of assign-
ment does pnot deprive them of the modes of assignment altaching to choses 1n
aclion generally, e g, the device available at Common Law of a power of attorney
giving the assignee power to sue in the name of the assigner (ante, p 3), hownever
archatc, 18 still available, as well as assignment under the Law of Properly Act,
1925 (ante, p G), while equitable assignment (ante, p 4) will arise, for nstance
uvpon declaration of lrust, or where the instrument requires indorsement to effect
a complete delivery and 1s handed over without 1t (see 1n relation to bills, post,
p 125 In each ca-t the appropriafe gondxlmns and lunitations will, of course,
apply a
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CHAPTER II.,

DEFINITION OF NEGOTIABLE INSTRUMENT.

Some Unsatisfaotory Definitlons (a) —1. “®Negotiables instru-
ments, those the tight of action upon which is, by exception from
the Common Law rule, freely assignable from one to ancther
(Wharton's Law Lexicon)

Nowadays, substantially all choses in action in writing can be
described in the terms of this definition, as an instrument may be
said to be '’ freely assignable’ although some formalities are
necessary to the assignment. And it omits all reference to the
qualily of the instrument which enables it to be assigned free
from equities

2. ‘* An instrument is, properly speaking, negotiable when the
legal right to the property secured by it 1s transferred from one
man to another by its delivery '’ (Smith’s Mercantile Law).

This also omits the all-important point of transferability free
from equities. On the other point, although it 18 more precise
than the previous definition, it is still too wide. There are
documents other than neggotiabke instruments the delivery of
which will pass the legal right to the property secured by them,
6.g., bills of lading.

8. ““On the important question of what is meant by a
negotiable instrument, it may be laid down as a safe rule that
where an instrument is by the custom of trade fransferable like
cash by delivery, it is also capable of being sued upon by the
person holding it pro tempore, and it is then entitled to the name
of a negotiable metrument *’ (¢) (Halsbury’s Laws of England).® -

Here, again, the definitibn is silent on the element of
transfgrability free frotu equities. As in the previous cases, it
appears to assume that, if an instrument is transferable by
delivery, it follows of necessity that it is also transferable free

{a) The, possitbly somewhat carping, criticisms which folow the definitions are
not intended suggest that the respective authors were unaware of the true
qualities of a negotiable instrument the context in each case shows the contrary.
They ase offered ®nerely as a device for stressing such qualities uponethe attention
of the reader. o ¢

(¢) From the notes to Miller Race, mm Smith’s Leading Gases, and approve
in Crouch v Crédu Foncier (J873, 1 R 8 Q B. 378, at p° 381
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from equitjes. But this is not so. , For example, a cheque
deprived of .ite quality of transferability éree from equities by
being crossed ‘‘ ot negotiable ”~ (d) remdins transferable by
delivery, but the assignee will occupy no better position than the
assigndr (e). ’

4. ‘A pegotiable instrument is one the property in which 1s
acquired by any one who takes it bona fide and for value, not-
withstanding any defect of title in the person from whom he took
it ; from whlch it follows that an instrument cannot be negotiable
unless it is such, and in such a state, that the true owner could
transfer the contract or engagement contained therein by simple
delivery of the instrument '’ (Willis' Lectures on Negotiable
Securities).

This definition is, in s sense, the converse of the previous
ones, a8 it assumes that, if the assignee takes free from equities,
the instrument must necessarily have been assignable by
delivery (f). But this is open to dispute, as an instrument is at
least conceivable which might not be assignable by delivery, and
which, nevertheless, would give the assignee a title free from
equities. Apart from this, objection may be taken to the words
,and in such a state ', as, if thpy were correct, they would mean
that s bill payable to the holder, and therefore requiring indorse-
ment by him to enable him to negotiate it, is not a negotiable
instrument so long as he chooses not to negotiate it and therefore
holds it unindorsed—& proposition manifestly untenable.

o

5 Negotiable instruments are ** & cless of promises in writing,
the benefit of which is assignable in such a way that the promise
may be enforced by the assignee of the benefit without previous
rstice. to the. promisor, and without the risk of being met by
defences which would have been good against the assignor of the

promise '’ (Anson’s Law of Contraget). 2
»

—

(d) See post, p 242

(e) T1bid It 1s the assumption in question that 1s 1involved in lbe expressiol
" negotiable by delivery "'. But ** That expression tends to mislead, 1t only means
transferable by delivery, but as I have lold you, ' transferable by delivery ™ is
only one of the conditions of negotiability ' (Willis, Lecture I). The distinetion
between negotiability and transferability by delivery may be furiher studied by a
comparison of Taylor v Trueman (1830), M. & M 433, and Waylor ve Kymer
(1832), 3 B. & Ad 920; 1 L J K B 1l4.¢

() And, further pn, Willis expressly stales ht bel:ef that the P.m part of s
definytion could be shown to involve the second
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This seems to assumg that immateriality of ngtiee to the
debtor is equivalent to assignability by delivery; but an instru-
ment might be assignable in the way méntionéd in the defirfition,
and at the same time not be assignable by mere delivery, e.g.,
a policy of marine insurancesis assignable by indorsement or in
other custorary manoer, but the requiremeft of notice to the
underwriter is not imposed. :

6. “* An iistrument is negotiable when it is such that the
title to the debt or other right secured by it passes, unaffected by
any defect or want of title of the deliverer, y the ‘mere delivery
of the instrument, to any one who takes it for value in good
faith; that is to say, honestly believing the deliverer to be the
true owner of the instrument or else to be suthorised by the true
owrmer to dispose of it *’ (Encyclopedia of the Laws of England).

The objections here are that ‘‘ mere delivery ’ is not always
sufficient—indorsement may also be necessary (g)—and in
addition to *‘ for value in good faith "’ the taker of the instru-
ment must have taken it when complete and regular on the face
of it (h).

KA Batisfactory Deflnition.—" A negotisble instrument is obne
which is, by a legally recogmsed custom of trade or by laWw,
transferable by delivery or by indorsement and delivery in.such
circumstances that (a) the holder of it for the time being may sue
on it in his own name, and (b) the property in it passes free fromn
equities to a bona fide transferee for value notwithstanding any
defect in the title of the transferor” (Thoma8’s Principles of
Banking).

This brings out clearly the qualities of a negotiable instru-
ment. The only objection which can be taken is that the words
‘“by a legally recogmsed custom of trade or by law '’ are
supesluous. They are history rather than definition, inasmuch
as they state how the instrument came by its qualities rather than
the gualities themselves.

Suggested Definitlon.—It is submitted that the two charac-
teristjcs of < negotiable instrument, wviz., transferability by

x
L4

(gl See post, Chap IV.
J(h) Ibid.
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delivery gnd transferability free from equities, are independent,
and the pofsession of one does not follow ,necessarily from the
possession of the cther. - Further, that the qualities of such an
instrument are potential, and the instrument is none the less to
be deseribed as negotiable because gt the particular moment the
conditions do not happen to be present which will enable the
holder to transfer it by delivery or the transferee to acquire it
free from equities. ,The following definition is accordingly
suggested : —

‘A negofiable {pstrument is a document evidencing an
obligation, of such a nature that the mere delivery of it may
operste as a complete legal transfer of both document and
obligation, and the possession of which, upon such transfer, may
enable the transferee to hold the document and enforce the obliga-
tion evidenced by it against the parties liable upon it, notwith-
standing any defect in the title of the transferor '’(i).

The word ‘“ may *’ in the foregoing definition is used because
the characteristics mentioned only apply if certain conditions are
tulfilled. What these conditions are we have still to inquire.

Nature of Ingulry.—It will be seen that such inquiry must
rabge itself under three heads:’-~ o

(13 What are the instruments which are recognised by the law
as negotiable ?

(2) What are the conditions which will enable the mere

, delivery of such an instrument o operate as a complete legal

transfer of both the instrument and the obligation which it
embodies, and further enable the transferee to retain the instru-
ment and enforce the obligation embodied in it, free from any
de’fect in the title of the transfergr?

(8) What is meant by a defect in the tjtle of the transferor,
otherwise an equity? and what is meant by *‘ parties liable ’?

The first of these questions will be dealt with in Chapter III,
the second in Chapter IV, and the third in Chapter V.

*

(1) Or, more concisely, a negotiable instrument is an obligatian in writing of
such a nature thal, under the requisite conditions, the mere delivery of the instru-
ment will operate as a complete legal iransfer thereof and entitlé the trarsferee
to cnforce the obligation against the parties ltable on the instrum,ni free from
equities.
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CHAPTER III.

WHAT INSTRUNMENTS ARE noomnu.

NEecgoTiaBLE instiuments are said to be (A) negotmble by statute
or (B) negotiable by usage.

(A) Negotinbility by Statl}te. .

Although the above time-honoured classification has been
adopted here, it is difficult to point to any instrument to which
negotiability has been sunexed in the first instance by statute,
andmthe only thing which can be stated with certainty is that
certain instruments have received statutory, in addition to
judicial, recognition as possessing the quality of negotiability.

For example, bills and cheques were clearly negotiable by
usage before their negotiability was recognised by statute.
Promissory notes are said to bave been made negotiable by the
Promissory Notes Act, 1704, but the Act appears to have been
passed only for the removal of doubts raised by a decision which
was not generally accepted as cofrect at the time it was given (4).
Bills, cheques, and notes are now all dealt with by the Bi)ls of
Exohange Act, 1882, and form the subject of Part II of this work.

Again, the bonds of ** John Company ' are said to have been
msade negotiable by the East India Company Bonds Act, 1811,
and they were certainly not negotiable before (Glyn v. Baker
(1811), 13 East 509). It is, however, questionable whether the
statute, in terms, did more than meake them transferable by
delivery, and whether the mcxdent of negotiability was not’ taciuly
annexed by the Courts actmg upon what, no doubt, was tHe
intengion of the Legidlature (i.

And dividend warrants are negotiable instruments ty usale
althoygh they have received statutory recognition as such. For
example, those issued under the provisions of the National Debt
(Conversioch) Act, 1888, were, by section 80 (5) thereof, directed

(a) Soe remnrks of Byles and of Chalmers on this statute.
{b) See remirks of Willis, Le‘mre II. For form of present bond of Government
of India, see post, p. 24.
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to be deemed cheques. and’the negotmt;xhty of dividend warrants
generally why recognised by section 95 of the Bills of Exchange
Act, J1862, which epplied to them the pravisions of the Act
relating to crossed cheques (c).

Bimilarly with regard to bankers, drafts which, already recog-
nised asenegotiable by usage, received statutory recognition by
the Bills of Exchange Act (1882) Amendment Att, 1982, making
applicable to them the above mentioned provisions relating to
crossed cheques of the Act of 1882 (c).

Passing reference may be made to currency notes for £1 and
10e. issued by the Treasury under the Currency and Bank Notes
Act, 1914, which were recognised as negotiable by being made
by the Act legal tender for any amount throughout the United
Kingdom. The Treasury no longer issues them, but the Bank
of England, under statutory authority, now issues bank notes of
the same denominations (d).

(B) Negotiability by Usage.

When it is said that an instrument is negotiable by usage,
what is meant is that the Courts have either recognised the
instrument as negotiable or will do so if the question of its
negotmblhtv should be brought into isfue before them. What,
then,eare the requirements of the Courts which must be satisfied
before they will recognise an instrument as possessing the quality
of negotiability ? These requirements may be stated thus: (i) The
‘terms of the instrument must not be incompatible with or such
as to negative the idea of negotiability in association with it;
(ii) the obligation evidenced by the instrument must be of
8 nature consonant with the commercial function of a negotiable
mﬁrument (m) the instrument must belong to a class which is
then being treated by the mercantile community as negotiable.

(1) Compatibility of Terms.—The imstrument may iteelf be
8o worded as to negative its negotiability either by an express
statement as to its non-negotiability (e.g., postal orders, which
bear the legend ‘‘ non-negotiable ** across their fece), or by other

(¢) See post, Chap. XXIV. . 9
(d) Previously, the éowest defiomination of nole ILued by the Bank was £5.
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words expressly or 1mphedly prohibiting transfer or mdmatmg an
intention that it shopld Dot be transferable at all of should mot
be transferable by .mere delivery or should enly be transferable
subject to equities. Hence Post Office Orders (Money Orders).
have been held not to be negotiable (Fine Art Society v. Union
Bank (1886), 17 Q. B. D. 705; 56 L. J. Q. B. 70; 556 L. T.
536) (e). Bo, where payment is confined to a particular person
named 1n the instrument, or where it appears that the right to
enforce the obligation evidenced by the instrument can only pass
by transfer in the books of a company (London and=County Bank
v. London and River Plate Bank (1887), 20 Q. B. D. 232) (),
the instrument is not negotiable

«(i1) Compatibility of Funotion.—It may he assumed that
the Courts will not recognise as negotiable an instrument the
obligation under which is other than monetary. This proposition
has been stated thus (g):—

‘“ A negotiable instrument must be a contract to pay
money or deliver another negotiable security representing money
(Goodwin v. Robarts (1876), 1 App. Cas. 476; 45 L. J. Ex. T48;
85 L. T. 179); therefore a promise in writing to deliver 1,000 tons
of iron to the bearer is nok negotfable, and gives no right of actidbn
to the possessor (Dizon v. Bovill (1856), 8 Macq. H. L. 1),”

Demur may be made to the insertion of the word ‘‘ negoti-
able " in the expression ‘‘ another negotiable security *’. A share
certificate is not a negotiabie instrument (Colonial Bank v. Cady
(1890), 15 A. C. 267; 60 L. J. Ch 131; 63 L. T. 27) (h), although
a share warrant is (Webb, Hale & Co. v. Alexandria Water Co.

(1905), 93 L. T. 889; 21 T. 1.. R. 572) (i). But a scrip certifi-
N . L

(e) It was held that Post Office &ders require receiping by the payee excépt
when presented for payment through, a bank, and that the exception did not
make ®hem transferable by mere delivery, the Post Office regulations being such
as to prevent them acquiring the character of negotiable instruments. .

(f) Reversed on appeal on other points (1888), 21 Q. B D. 535; 57 L. J. Q. B.
601; 64 L. T. 37,

(g) Pollock on Contracts.

(h) But itemay be issued 1n such a form as to estop the company from disputing
the title of the holder for the time being (ibid.). See Negotiability by Estoppel,
post, Chap. VI

(i) In Simm3ns v. London Joint Stock Bank, [1891] 1 Cm, at p. 298,
Bowen, L.J., Sexpresses a doubi 88 to whether either share certificates or share
warranis can be entifled to tBe description of negoliable sinstrument Bul the
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cate, i.¢., a document givi;:lg the bearer or holder for the time
being a righ%.to shgres after the instalmen®s upon such shares
are dely paid, may* be negotiable whether it entitle the owner
to a share certificate or to a share warrant (Rumball v. Metro-
politan*Bank (1877), 2 Q. B. D. 194; 46 L. J. Q. B. 346; 36
L. T. 246). The, rute may, therefore, perhaps be. stated thus:—
The obligation upon a negotiable instrument must be either
the payment of moneysor the delivery of a security for money.

(itl) Mem;ntlle Kecognition (k).—As to this the following
points may be noted:—

(a) Usage is a question of fact to be proved by the evidence
of persons who are able to swear to the existence of the fact.
But usage, whether in relation to the question of the treatment
of an instrument as negotiable or in relation to any other question,
differs from other questions of fact generally in that, not only is
the onus of proof upon the one asserting the existence of the
usage, but it must be established by evidence of a really com-
pelling character. If the evidence for and against the existence
of the usage is nearly balanced, the tribunal should prefer the
negative, i.e., refuse to find in fawour o£ the usage (1).

(8) The evidence of usage must be that of an actual practice
to trefit the instrument as negotiable, and must not consist of
expressions of belief that such usage exists. But the fact that

Jearned Lord Justice was here classing together two documents essentially different
from the pomnt of view of the maller we are now discussing. Both share certi-
ficates and share warrants evidenca the ownership of shares in a company, which
shares enlitle the owner to partake of the profita of the compauy during its life
and to share 1n the distribution of surplus assets in winding-up Bul the share
cer! eate &ertifies swch righls only an the person named therein, and a transferee
canloblam them only by getting himself subsMtuled in ihe books of the company
for the transferor, for which purposc he yields up to the company the old cert-
ficate and gets a fresh one in his own name. It cann®t therefore be negotpable
(sce London and County Banh v London and Riwer Plate Bank, ante, p 16) A
share warrant, however, gives the above rights to the bearer or holder for the
{ime being, and the company plays no parl in any transfer. Hence 1t may be
negoltable

(k) For the ensuing suggestions we are largely indebted to Aske's Custom and
Usages of Trade, Part 1II, Chap IV, and Appendix A of which should be consulted
for fuller information and authorities.

() The question put to a wilness as lo the usage is in a genemal form, e.g.,
" Are the documents in question dealt with as. negotiable instrumepts ? " See
London Joint Stock Bgnk v. Simmons, [1892] A. (.. 201; 61 L J Ch. 723; 66
L. T. 625, judgment of Herschell, L.J.

N.I. 2
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the usage can be shown to be of recent origin will not,prevent the
Court from giving effect to it (Bechuanaland« Exploration Co. v.
London Trading Bank, [1898] 2 Q. B. 658; 87 L. J. Q. BT 987;
79 L. T. 270; Edelstein v. Schuler, [1902] 2 K. B. 144; 71 L. J.
K. B. 572; 87 L. T. 204). * ¢

(y) The usage need not be as to the particular instrument
in question, but may be directed to the class to which it kelongs,
e.g., if it is sought to prove that instruménts emanating from a
certain company are negotiable, it need not be shown that the
instruments of that particular company &re being so treated,
bui it is sufficient to prove thai similar instruments of other
companies are being so treated (Venables v. Baring Bros., {1892]
3 Ch 527;: 61 L. J Ch 609; 67 L. T. 110).

(8} There is no distinction between an English and a
foreign (m) instrument in respect of the ability to prove
negotiability by usage. In Goodunn v. Robarts (1876), 1
App. Cas. 476; 4b L J. Ex. 748, 85 L. T 179, a foreign
Government issued e loan, subscribers to which paid by instal-
ments The bonds were to be issued after the instalments were
paid; but pending such issue the subseriber was given serip, the
bearer of which was entitled t¢ the bond when the instalments
were paid. Upon proof of usage of negotiability in the stock
markets of Europe, 1t was held that a bank which had taken such
scrip for value and in good faith was entitled to the rame,
although acquired through a person who bad obtained them
fraudulently. This decision did not square with the earlier one
of Crouch v. Crédit Foncier (1873), L. R. 8 Q B. 374, but was
approved and followed in Berhuanaland Exploration Co. v.
London Trading Bank, and Edelstiein v Schuler, supra,

(s) But when it is soughf to prove the negotiability by usage
of g foreign instrums.ent, tke.usage shown must be that of the
English market (see the evidence in Gorgier v. Mieville (1824),
3B. &C.45;2L. J. (0.s.) K. B 206;4 D. & R 641) (n). The
fact that an instrument is negotiable abroad will not make it

(m) " Foreign ~° ncludes ' colomal ',

(n} The acttal decision in this case was lo the effect that the bowds of a foreign
Government {.re negotiable if they ure recognised as such py the usage of merchants
in this country, provided that (' be not necessary to do any gct out of this country
to render their transfer valdd



negotiablg here, ‘and it must b€ shown to be negotiable by the
usage of merchants | in this country (Picker v London and County
Banking Co. (1887); 18 ¢ B. D. 515; 56 L. J. Q B. 299). It
is submitted that the foreign status is immaterial.

({) The usage to be established i the case of any particular
instrumefit may haVe become judicially noticed so as to render
proof upnecessary, e.g., it was held in the case of ‘‘ bearer
bonds * in Edelstern ve Schuler, ante, p. 18, that the usage had
been proved so often that no further proof was now needed.
But “* the poiﬁt at wiich custom ceases to require to be evidenced
is not determined by any fixed rule. Itr proof in a single case by
no means necessarily entitles it to judicial notice afterwards. . . .
Cases in which a custom har been established will naturally
afford strong evidence in its support in future cuses, and the
oftener it is proved the less evidence will usually be adduced to
prove it again. It is not enough that the custory has been
admitted or stated in terms for the purpose of argument in former
cases ; it must have been found by a jury, or w Judge ucting as
a jury, as a fact on evidence ' (o) DBut when once the usage
has been fully recognised judicially within the meaning of this
rule, such recognition it conclusive (Edie v. East India ("ompany
(1’761), 2 Burrows 1216) (p) *

5 Af
ixamples of Instruments Negotiable by Usage.— Fxamples
JQ!L instruments whose negotiability has been recognised by the
,Co}ns 80 a8 to pender superfluous further cvidence in support
of (it are Bank Notes (Miller v. Race (1758), 1 Burr. 452);
%ﬂe‘ggﬁr Bills (Wookey v Pole (1820), B. & Ald. 1); Bankers’
rafts gnd Dividend Warrants (g); Share Warrants (r) (Webb,
Hgle & Co. v. Alexandna Water Gw. (1905), 93 L. T. 339, 21
T. L. R. 572); Scrip (r) (Rumball v. Mectrgpolitan Bank, ante,
p. 17; Circular Notes (Conflans Quarry Co. v. Parker (1867),
L. R . 8C P . 1;37 L.J. C.P 51; 17 L. T. 283). Bearer

(0) Aske.

(p) No doubt an instrument which has become negoliable by usfge may by
usige cease to be recognised as negoliable, butl the writer 1s unable lo offer any
instance of thig happening [ .

(g) Dealt with further, post. Chap XXIV ,

(r) For dlsllncllon.helwn en share (warrants an. share ccrh[wales, and their
relationship to scrip, see ante, p. 16.
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Debentures (Bechuanaland Exploration Co. v. Londoy Trading
Bank, ante. p. 18, followed in Edelstemn v Schulgf ihd (8));
Treasury Bills (t); and various Colonial and Foreign Bearer
Bonde (u)

EXAMPLE 1 BANK NOTE ().

Barx or ENGLAND ’
H L]
—%‘734
I promse to pay the Bearer orn Demand tHe sum of Five pounds.
1811 Oct 26 London 25th Oct 1811
£F1ve For the Gov: and CompY of the
Bank of England
H
- — 96734
a4
J. G. MaInz,
Chief Oashier.
EXAMPLE 2 EXCHEQUER BILL
£100
THIS EXCHEQUER BILL gntitles * or Order to

claim payment of ONE YYUNDRED POUNDS, at the Bank of
England, out of the Consolidated Fund, at the expiration of any period
of Twelve months, not later than Five years, from the date hereof

INTEREST on this Bill will be puid half yearly, at the Bank of
England, at such rate per centum per annum as shall be notified from
time to time, in the London Gazette, by the Commissioners of Her
Majesty’s Treasury

THIS BILL may be paid for the sum of ONE HUNDRED
POUNDS, and Interest accrued thereon, to the Receivers and

7 T [

(8) These cases may be taken tg overrulc Crouch v Crédil Foneter (1873),
L R 8 Q B 374, which had already been doubled in Goodwin v Robarts (187%),
L R 10 Ex 387, at p 35¢ But & debenture 1s not necessarily negotiable nor is
B evéu prima facie so Prima facie no doubt a debenture 1s not a negotiable
instrument, and 18 only assignable 1n like manner and subject to the like éon-
ditions as an ordinary chose in action, but the question must be determined by
relerence to the form of the particular instrument, the usage of the money market,
and the facts of the particular case "' (Chalmers) 1In the cases ciled the debentures
were payable to bearer

(t) As to these, see Encyclopedia of English Law, sub nom , and Chalmers.

(u) For those which have been recogmised up to the presenl, see Chalmers,
and Willis (Table at end of Lecture II)

(z) Bank Aoles are subject to ‘certain statutory regulations as to 1ssue, but
apart from this are substanle promissory notes p:yable €n demand
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Collectors, ¢ i in the United ngdom of any of the Public Revenues,
Aids, Taxes or Supplies, or to the account of Hey Mn]esty 8 Exchequer
at the,Bank of Engand atsany time in the last six months of every
year, commencing from the day of the date hereof in which it shall
have currency by Law.
* . R. E. WELBY,
. * Secretary to Her Ma_;esf/y s Treasury.
* If this blank is not filled up, this Bill will be plud to Bearer.
N.B. This Bill will be paid off or exchanged an 11th March, 1887.
Notice of payent or exchange and of the date when the Bill
MUSTebe delivered for that purpose, will be published in the
London Gazette not later than Twenty Ome days before the
said 11th March.

Specimen of the ten Coupons attached to above —
EXCHEQUER BILL INTEREST CERTIFICATE.

£100
Per Acts 28 Vic. Cap. 26 & 52 Vic Cap. 6.

This Coupon entitles the Bearer to Interest on the above sum for
the half year to 11th March 1897.
R. E. WELBY,
Secretary to Her Majesty’s Treasury.

_AXAMPLE 3. SHARE WARRANT.

William Brown & Company, Limited.
Registpred under the Companies Act, 1829.

Capital £10,000 divided into 10,000 shares of £1 each.
No. 49, 100 shares.

This i8 to certify that the bearer of this warrant is entitled to 100
fully paid shares in the above companygnumbered 501 to 600 inclusive,
subject to the articles of association of the company and subject also
to the conditions indorsed on this warrant.

Given under the Common Seal of the Company this 4th day of
December, 1929.

The Common Seal of the Company was hereunto affixed in® the
presence of

WiiLiaM Brown,

Birectorsa
CHaRLES , THOMAS,
Frank Rosgrrs, Secretalry



22 NEGOTIABLE INSTRUMENTS.
. L]

EXAMPLE 4. SCRIP.

Ths Coumpany, , LiMrfen.
The Bearer of this Certificate has paid £3 on apphcatmn and
allotment. .

The remaining payments, to complete the price of £964%, are to
be made at our,Counting House as follows:—

£6 on 25th July 1929. ‘
£10 6s. 0d. on 12th November 1929.
The Bearer has the option of paying in fujl on the 25th July 1929
under discount at the rate of 2% per annum.

The failure to pay up the remaining Instalments when due will
render all previous payments hable vo forfeiture.

This Senip will be exchanged 1n due course at our Counting House
fot & £20 Bond with the half-vearly Coupons attached, the first Coupon
due 14th May 1330.

(Signature, Company or their brokers.)

145, Leadenhall Street, E.C.
20th June. 1929,

EXAMPLE 5 CIRCULAR NOTE.
Lroyps Bang, LimiTep. .

Circular Note for £10 Sterling. No.

To the Bankers named in London 19
our Letters of Indiration. ) ‘
GENTLEMEN,

This Note will be handed to you by M, .« whoee

Signature you will find on our,leuter of Indication of which
is the holder. Be so (good as to pay the equivalent of Ten Pounds
Sterling according to “the exchange of the day upon London ag&m:t
draft upon our Bank.
We have the honour to be, Gentlemen,
Your obedient Servants,

For Lioyps BaNg LiMITED.
Countersigned Signed .
Principal
FOreign Department.
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, EXAMPLE 6. BEARER DEBENTURE (y).

. TaE CoMPANY, Lnn'mn.‘
Issue of £ in debentures of £ each,
1 The Company, Limited (hereinafter called the
Cqmpany), hereby covenants to pay the bearer hereof the sum of
£ ‘on the day of , 18  or on such earlier

day as the principal moneys hereby secured shall Decome payable in
accordance with the congtions endorsed hereon.
2. The Company will in the meantime and until repayment of

the said sum gf £ pay interest at the rate of £ per
cent. per annum on tne said sum of £ by equal half-yearly
payments on the day of and the day of

in each year in accordance with the coupons annexed
hereto.

3. The Company hereby charges by way of floating security wjth
the payments aforesaid all its undertaking and assets whatscever, etc.

4. This debenture 15 issued subject to and with the benefit of
the conditions endcrsed hereon.

Given under the common seal of the Company this day
of , 19

EXAMPLE 7. T?EASURY BILL.

Due 8th March, 1912, ¢
. TREASURY BiLL.

Per Acts 40 Vic. c. 2. and 82 Vic. c. 6.

03'0366 . A )
£1000 000366
London, 8th December, 1911,

-THI® TREASURY BILL entitles* or Order to Payment

of ONE THOUSAND POUNDS at she BANK OF ENGLAND out
of the Consolidated Fund of the United Kinggom on the 8th duy of
March 1912’

ROBERT (HALMERS,

Secretary to His Magjesty's Tregsury.
* If this Blank be not-filled 1n, the Bill will be paid tq Bearer.

(y) Adapted from Stiebel's Company Law and Precedents. ill be observed
that the instrdment is 1n subsltance a promssory note with a ple ge of coflateral
security, as authorlsed by s. 83 (3) of the Bill§ o‘ Exchange Act, .’582 {see post,
p. 267,
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EXAMPLE 8 BOND OF INDIAN GOVERNMENT.
No. G 39 ¢ £100 «ONE HUNDRED

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
does Acknowledge to have received of James Dunsmure the sum of
ONE HUNDRED POUNDS ewhich the said Secretary of State n
Council promises to repay to the said James Dusmure or hes Assigns
with Interest for the same from the Thirtieth day of September 1nstant
after the rate of Four Pounds for One Hundred Pounds for a'year at
the EAST INDIA HOUSE 1m LONDON ¢én TWELVE MONTHS
NOTICE to be given by the said Secretary of State in Council in the
London Gazette or on TWELVE MONTHS Natice to Be given by the
said James Dunsmure or his Assigns to the sard Secretary of State in
Council 1n wrnting at the EAST INDIA HOUSE aforesaid For the
true payment whereof 1n manner aforesaid the said Secretary of State
m Council does hereby bind and charge the Revenues of India in the
Pefial Sum of TWO HUNDRED POUNDS

In Witness wheleof three Members of the said Council have here-
unto set their hands this twenty second day of September, 1858

No G 38
(Signatur.) (Signature)
(Srgnature)
Countersigned, (Swgnature)

(Swgnature)

Note.—On the back hereof, Pates and amount of 1nterest
¢

EXAMPLE 9 BUENOS AIRES LOAN BOND

The Government of the Province of Buenos Aires will on the lst
day of October, 1945, or on such earlier day as the principal moneys
hereby secured shall become payable according to the conditions of the
General Bond above referred to pay to the bearer of this Bond at the
office of Emile Erlanger & Co 1n London or at the Credit Mobilier
Frangaise 1n Paris or at the Nationalbank fur Deutschland in Berlin
the sum of TWENTY POUNDS STERLING and will in the meantime
pay interest thereon at the rate of Five per cent per annum “hy
equal half yearly payments to ‘e made on the 1st day of Apnl and
the 1st day of Octobe# in each year on presentation of the Coupon
correipondmg to such payment. .

This Bond 18 one of a series of Bonds of like tenor and effect 1n
denominations of £20 and £100 each for sums amounting 1in the
aggregate to £1,500,000 issued or to be 1ssued by the said Government
and all the Bonds of this series shall rank par: passu without preference
or priority one over another whether by reason of date of issue or
otherwise, anli the holder of this Bond and the holders vf the other
Bonds of tht same series arp entitled alike to the benefit of the General
Bond of which a copy is printed on the back hereof *

.
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. . CHAPTER 1IV.

CONDITIONS OF TRANSFER FREE FROM EQUITIES (a).

TaE conditions which will enable the transferog of a negotiable
instrument to transfer it by simple delivery so as to enable the
transferee to hold it ahd sue upon it in his own name, free from
matters whigh may affect the title of the transferor, are as
follows : (a) the instrument must be in, or be put into, a deliver-
sble state; (b) it must be apparently complete and regular;
(c) the transfer must be for value; {d) the transfer must be
bona fide on the part of the transferce. .

(a) Dellverable State.—I'or example, if the instrument is not
paysble to bearer but to the transferor or to the order of the
transferor it must be indorsed. i.¢., signed by the transferor.
In Cunliffe v. Whitehead (1837), 3 Bing N. C. 828;6 L. 3. C. P.
255; 5 Scott 31; 6 D. P. C. 63; 3 Hodges 182, a statement of
claim was held to disclose no cause of action because it alleged
only delivery to the plaintiffs ofethe neﬂotmble instrument upon
which the action was breught, and nof’ indorsement, the instru-
ment®not being payable to bearer (b).

The indorsement may be made after delivery, but in such case
the transferee takes the instrument subject to any defects to
, which it may haye become subject between the time of delivery
and the time at which the indorsement is made. E.g., in
Whistler v. Forster (1863), 82 L. J. C. P. 181; 14 C. B. (v.5.)
248; 8 L. T. 317, the plaintiff had become the holder in good
faith and for value of a negotiable imstrument, viz., a cheque. It
was, however, payable to order and so rgquired indorsement.
This the plaintiff had omitted to obtain at the time. Afterwards
he did obtain it, but before doing so had received notice that the

(a) It may be mentioned here that the umplication of this heading may mislead.
There are certain defects which will defeat even a bona fide holder Yor value or
holder in due course. See post, Chap. V, under ‘' Parties liable "

(b) Of course, such transfer by delivery withoul indorsement is ot wholly, void.
The transferee "becomes an equilable transferee of a legal chose in action whose
position is described ante, p. 5, i.e., he may qua) by jomning the person whose
indorsement is requirfd and his claim is subject equities.
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cheque had been originally obtained from the defendant, the
drawer, by fraud. Jt was held that the .plaintjﬁ could not
recover, as the instrument was not in‘as deliverable state st the
time of the transfer, and had not been put into such a state before
the plaintiff had received notice of the defect. ‘‘ The yeneral
rule of law is undoubted that no one can trhnsfer a better title
than he himself*possesses. Nemo dat quod non habet. To this
there are some exceptions, one of which, arises out of the rule
of the law merchant as to negotiable instruments. . . . This
rule, however, is only intended to favour transfers ih the ordinary
and usual manner, whereby a title is acquired according to the
law merchant, and not to a transfer which is valid in equity
according to the doctrine respecting the assignment of choses in
acéior; and it is therefore clear that, in order to acquire the
benetit of this rale, the holder must, if it be payable to order,
obtsin ar indorsement, and that he is affected by notice of g
fraud received before he does so. T1Intil he does so he is merely
in the position of the assignee of an ordinary chose in action,
and has no better title than his assignor ”’ (per Willes, J.).

(b) Complete and Regula?,—An ipstrument which i8 on
the face of it incomplbte or irregular, ie., wanting in or
depsrting from some essential feature, is not such ar will enable
a transferee to claim freedom from equities For example, in
relation to bills of exchange, wherc a holder has express powersa
to complete an Incompiete or inchoate instrumpent (c), such a
holder cannot himseif be a ‘' holder in due course ”’ (d). The
present rule is, perhaps, only ar application of the rule presently
to be dealt with—that the holder, in order to claim freedom from
equities, must take bona fida The matter was so put in a case
where a bill of exchange which had been incomplete at its
inceftion was being sued for. *‘ As to s bona fide holder the
question of the effect of the acceptance or indorsement having
been® written on a blank piece of paper can be of no importance,
unless he, can be fastened with notice of that imperfection. If
the holder has notice of the imperfection he can be in no better

' (¢) See post, p. 93.

(d) See post, p. 33, note (m), and Chap. xvil,
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position ,than the person who took it in blank, as to any right
against the.a.cceptqr or indorser who gave ib in blank. But if he
be a*bona fide holder without notice, he must have taken the
negotiable instrument in a perfect shape and in terms a complete
contratt '~ (per Stuart, V.-C., in .Hatch v. Searles (1854), 2
BSm. & G. 147; 24 L. J. Ch. 22) (e). .

(¢) For Yalue.—It is unnecessary in this place to enter into
a discussion of the question of what constitutes value or con-
sideration in The eye of the law. For this reference may be made
to those works which treat of the law of contract generally. But
reminder may be made of two points: —

(i) That the question of adequacy is irrelevant to ap inquiry
into the validity of an alleged consideration, provided that ie is
not purely illusory. In London and County Banking Co. v.
London gnd River Plate Bank (1888), 21 Q. B. D. 535; 57 L. J.
Q. B. 601; 61 L. T. 87, the defendants’ manager stole from the
defendants certain negotiable instruments and disposed of them.
They were acquired by the plaintiffs bona fide and for value. The
manager subsequently obtained them by fraud from the plaintiffs,
and restored them to the defendants, who were unaware that the
instruments had ever been out Of theie possession. It was held
that the defendants were entitled to retain the instruments, as it
was to be presumed that they received them in pursuance of the
manager’s obligation to restore them, and that they were there-
fore bona fide holders for value. Again, in Lloyds Bank v. Swiss
Bankvercin (1912), 28 T. L. R. 501; 17 Com. Cas. 280, the
defendants entrusted H. with some securities for a specific
purpose. H. used them for his own purposes. On the defendant
demanding back these securities, H. gave them other negotiable
securities of similar value, some of which belonged to the
plaintiffs. The defendants did not know tRat H had no right to
deal with the plaintiffs’ securities. It was held that the
defendants were entitled to retain these as being bona fide helders
for value within the meaning of London and County Bt.znking Co.

(e) In that case 1t was held that a person who takes & complete instgament,
as to which, however, he has notice that a predecessor 1n title k it 1n ap
incomplete form, will not be a holder without notjce of defect if it transpires that
the one who compleled the bill had no right to do so.
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v. London and River Plate Bank, supra. The defgndents also
called in a loan of £15,000 from H. H. gave them a cheque which
the defendants ascertained H. would not be able to meet. ‘They
thereupon gave the cheque back to H., *and he gave them
negotiable securities to a similar amount, which included some
helonging to the.plaintiﬁs, and with which 1. was not althorised
to deal. The defendanis were ignorant of this want of authority.
It was held that, although they were bonu fide holders of these
securities, they were not holders for value, as they knew that
the cheque which they returned in order *to obtain them was
worihless. The plaintiffs, therefore, succeeded in this part of
their claim.

(i) That the question of adequacy may be a material element
in coming to a decision upon the good faith of a transaction.

In relation to negotiable instruments, the above point has been
stated thus: ‘' Though, since the repeal of the usury laws, the
fact of taking s bill at & considerable undervalue is not, of itself,
sufficient to affect the title of the holder, it is an important
element in considering whether the man who gave the undervalue
was acting bona fide in ignorance and error, or was assisting in
committing a fraud, and @voided making inquiries because they
might be injuricus to him ** (headnote to Jones v. Gordon (1877),
2 A C 616; 47 L. J. Bk. 1; 87 L. T. 477). In that case the
London agent of a firm drew bills upon the firm for the amount
of £1,727. The firm accepted the bills. At the time both
drawer and acceptors were hopelessly insolvent and contem-
plating bankruptcy, and the transaction was concocted in order
to defraud the creditors of the acceptors. The drawer offered
the bills to the plaintiff, who before purchasing képt them for a
time and made inquiries. e ascertained that the acceptors
wereein difficulties, bt that they had some assets and might be
able to pay something. He did not inquire as to the solvency
of the drawer. He gave only £200 for the bills. The acceptors
afterwards went bankrupt. It was held that the plaintiff had
notice sufficient to put him on his guard, and that he must
therefore be deemed to be affected with notice of the, fraud, and
that therefore he could not- prove for the whole amount of the
bills, but only for the 42200 which he gave ‘for them. The
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question of undervalue becomes, therefore, germane in connec-
tion with tHe, condifion now to be dealt with.

(d) Bona Fide.—Upon the question of what constitutes good
faith in the taking of & negotiable instrument the following may
be stated:—

(i) Good faith is a question of fact, and not of law (f), and
relates to the state of mind of one who takes the instrument.
‘“ Good faith or bad faith is a question of fact depending on the
circumstances of the individual case’ (per Lord Mansfield,
Peacock v. Rhodes (1781), 2 Doug. 833).

(ii) It means, of course, all absence of knowledge of any
defect in the title of the person from whom the instrument is
talen o

(iii) It means, further, the absence of suspicion as to the
existence of any defect. Once the taker of the instrument has
a suspicion that something is wrong, he is put upon inquiry, i.c.,
he must pursue those suspicions until they are confirmed or
allayed. If they are in fact allayed, although upon evidence that
might not have satisfied an acuter person, nevertheless the
condition of bona fides is satisfieq. But if he suspects that there
is something wrong, and refrains from ifquiries lest his suspicions
should be confirmed, he is not acting in good faith. ‘' If the
facts and circumstances are such that the jury, or whoever has
to try the question, comes to the conclusion that he was not

 honestly blunderipg, but that he must have had a suspicion that

there was something wrong, and that he refrained from asking
questions not because he was an honest blunderer, but because
he thought in his own secret mind: I suspect there is something
wrong, and if 1 make further inquiry, it will be no longer my
suspecting it, but my knowing it, and then 4 shall not be able to
recover—I think that is dishonesty ”” (per Lord Blackburh in
Jones v. Gordon, ante, p 28).

(iv) The knowledge of facts from which defects might have
been inferred or which should have excited suspicion, will not

(133 1} may be stated generally that the words good faith ' hage no tecl.mxcal
legal stgmﬁcahon, but are fo be taken in thaxr ordinary signification and mean
simply honesty n belief, purpose, or conduct " gEncyclopmdm of the Laws of
England, ¢.v. Good’Fuxth "y See also Stroud’s Judicial Dictionary.
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constitute bad faith, if in fact there was no such ‘inbrence or
suspicion. ‘‘ The qusestion is not whether the person who tock
the instrument ought to have suspected, but whether He did
suspect, and I believe the view 1 am now presenting has been
recognised by the decision ob the House of Lords in Simhons v.
London Joint Stock Bank (g). In considering whethér a man
is a bona fide Rolder you are to determine what knowledge he
had, not what knowledge he might or eught to have had, or
what inquiries he ought to have made. You arg to determine
what was the state of hisz mind, not what would ha%e been under
the circumstances the state of another person’s mind, or what
courge another person would have pursued ' (Willis, Lecture I).
In other words, it is an error to suppose ‘‘ that the doctrine of
comstructive notice onters into the consideration of the meaning
of bona fides when we speak of a bonu fide holder '’ (ibid.).

{v) Negligence, however gross, is not mala fides. ‘1 fully
recognise the imfportance of maintaining the well-established
principle that neghgence or carelessness on the part of the holder
of a bill is not of itself sufficient to deprive him of his remedies
for procuring its payment '’ (per Baggallay, L.J., Re Gomersall
(1875), 1 Ch. D., at p. 146) (k). In Raphael v Bank of England
(1855), 17 C. B. 161; 2® L. J. C. P. 33, some bank notes had
been stolen and a ciroular notifving the theft, with a list of the
stolen notes, sent to bankers and monev changers, including
Messrs. V. & Co., who duly received it  One of the notes was
changed by V. & Co. The head of the firm, who carried out the
transaction, swore that he did not call to mind the ecircular at the '
time he changed the note, and, this being believed, was found
a8 a fact at the trisl. Tt was held that the note was taken bona
fide within the meaning of the rule (). Again, in Venables v.
Baring Bros., [1892J 3 Ch. 527, 61 L. J. Ch. 609; 67 L. T.
110, American railway bonds, acknowledging indebtedness to

(g) Post, p 33, auth nom London Joint Stock Bank v Stmmons.

(h) See also per Byles, J., i Swan v North British Australian Co. (1863),
2H & C 184

(1) The #ifeet of this case has been staled thus: ' That a man who takes a
note or bill of exchange honestly and truly for value, although he had the means
at hiz command of determimng whether the note or bill was one that he ought
fo take, but fpr the moment forgot to use those means, is entitled to asscrt himself
to be the true owner, and to agsert his righl 1n the instrumept against every other
person ' (Willis, Lecture I)
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‘“ bearer & apd promising to pay the ‘‘ holder ”’ the principal and
the ‘‘ bearer ¥’ theeinterest on presentatioh of coupons, were
stolen” and came into the hands of the plaintiff for value. The
theft had been advertised, and the plaintiff would have known of
the thelt before he purchased had he not been negligent. It was
held thet the instruments were negotiable, ,and that the
negligence did not disentitle the plaintiff from claiming as bona
fide holder. .

(vi) But the matters dealt with in the two preceding para-
graphs may be elements in the consideration of the question of
whether there was bad faith, although thev will not of themselves
constitute bad faith. ‘* I consider it to be fully established that
if value be given for a bill of exchange, it is not enough to show
that there was carelessness, negligence, or foolishness in not
suspecting that the bill was wrong, when there were circum-
stances that might have led a man to suspect that. All these
are matters which tend to show that there was dishonesty in
not doing it, but they do not in themselves make a defence to an
action upon a bill of exchange "’ (per Lord Blackburn in Jones
v. Gordon (ante, p. 28), at p. 620 of 2 A. C).

(vil) When, however, vhere ¥8 knogledge or suspicion of a
defect, it need not be in respect of uny particular defect, or it
may be suspicion of some other than the actual defect. *'1 do
not think it neccssary that he should have notice of what the
particulur wrong was. If a man, knowing that a bill was in the
hands of a person who had no right to it, should happen to think
that perhaps the man had stolen it, when if he had known the
real truth, he would have found, not that the man had stolen it,
but that he had obtained it by false pretences, I think that it
would not have made any differenc® if he knew there was sorme-
thing wrong about it und took it. If he take it in that way, he
takes it at his peril ' (per Lord Blackburn in Jones v. Gordon
(ante, p. 2B), at p 629 of 2 A. C.).

(viii) The adequacy of the value paid for the instrument may
be a very important consideration in the determinatidn of the
question of good faith. In other words, if the price paid by the
holder is wholly incommensurate with the value of the instrument
as known to the®holder, the fact points ‘to knowledge or at least



82 NEGOTIABLE INSTRUMENTS.
’

suspicion of some defect on his part. " On the other hagd, where
the price given is a.really good one, that of itself will go far to
negstive bad faith in the transaction, o far as the purchase was
ooncerned. In Raphael v. Bank of England (ante, p. 30), for
example, the fact that the bankers had given the full fact value
for the note was deemed substantially conclusive as to their bona
fides (see per Jervis, L.C.J.).

(ix) When the holder has not purchased outright, but has
merely advanced money upon the security of the instrument, he
can only be a bona fide holder for value to the extent of his
oharge. This is, of course. an application of the ordimary rule
as between mortgagor and mortgagee (k). But if he transfers
the instrument to a person who takes it bona fide for value
without knowledge ihat the transferor had only a limited interest
in it, the transferee can claim upon the instrument to its full
amount.

(x) When the holder, otherwise bona fide and for value, takes
from a person whom he knows or suspecis to have merely a
limited interest, he acquires no larger interest than that of him
trom whom he has taken In Sheffield v. London Joint Stock
Bank (1888), 18 A. C. 338; 57 L. J. Ch. 986; 58 L. T. 785, =
money dealer deposited ‘ securities with a bank to cover his
general overdraft. The Court found as a fact that the,bank
knew that the securitiee were not the absolute property of the
customer, but that he had, or probably had, only made advances
upon them Furthermore, the Court came to the conclusion
that the bank officials, when they took the instruments, knew that
the person from whom they took them was not the owner and
had only a limited interest therein. ‘‘ He was a money dealer;
he lent money to customers on securities which they deposited
with him. He pledged those securities to the banks who supplied
him with the money. The banks knew that in most cases, if
not in all, the securities which he deposited with them were not
his own absolute property. That information was conveyed by
the nature and extent of his business '’ (per Lord Macnaghten).

(k) It may he mentioned thal a banker has a genersl liem upom securities
deposited by a customer. But such lien may be negatived, as, for example, where
the securities have been deposited merely for safe custody. See Brandao v. Barnett
(1846), 3 C. B. 519; 12 Ci. & ¥ 767,
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It was beld that the bank were holders only to the extent of the
advances made by.the customer to his clints, and not to the
exter®t of the advances made by the bank to their customer.

(xi) When the holder, otherwise bona fide and for value, takes
from a°person whom he knows to beean agent, this fact alone will
not limit his interest to the extent of the interest which the agent
had suthority to convey, but such interest will’ be co-extensive
with what the holder sbelieved to be comprised in the authority
of the agent. For example, in London Joint Stock Bank v.
Simmons, [1802] A. C. 201; 61 L. J. Ch. 723; 68 L. T. 625, a
broker deposited negotiable instruments with his bank as security
for advances. The bank did not know whether the instruments
belonged to the broker, or whether they belonged to the broker’s
clients, or whether in the latter case he had authority to deal
with them, and they made no inquiries. In fact they belonged
to clients, and he had no authority to deal with them. It was,
held that the mere fact that the bank knew that their customer
was & broker and that the instruments might have come within
either of the above categories did not of itself constitute a
sufficient warning tc the bank to put them on inquiry and prevent
them from becoming holders in good faith (I).

(xii) A holder is in the positio‘n of a dona fide holder for value,
if he,claims through a bona fide holder for value, slthough he
himself has not taken for value and has notice of the defect in

- title, unless he is particeps criminis in regard to the fraud or other

irregularity constituting the defect. In May v. Chapman (1847),
16 M. & W. 353, a partner got the acceptance of a bill by the
firm and fraudulently indorsed it to X in payment of his private
debt. X indorsed it to Y, who took it bona fide and for value
and wifhout notice of the fraud. Y indorsed the bill to Z, who
took with notice of the fraud, but without in any way being a
party to it. It was held that as Z was not a party to the feaud
he was entitled to the benefit of the manner in which Y took the
bill, and that he could therefore recover it from the firm (my.

() The Court felt thal it was difficult to reconcile its decision with that in
Sheffield v. London Joint Stock Bank, ante, p. 32, and so it held thal the earlier
case turped upon 1its own special facls.

{(m) In the gase of instruments falling within the Bills of Exchange Act,1882,
& holder who takes bona fide for value is called a ** holder in gduc course ".
The term is frequenjly employed n conpection with negotiable instruments in
general.

N.I. 3
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CHAPTER V. ¢

. . -
THE ‘‘EQUITIES": THE “ PARTIES LIABLE". °
It will be recalled that the outstanding attribute of a negotiable
instrument, apart from the simplicity of its method of transfer,
is that if scqujred bona fide for value, it is held free from
equities, i.e., defects in the title of the transferor, and the holder
can claim upon it against all parties liable upon it. It remains
to inquire what is meant by the expressions ‘' ?quities *’ and
‘‘ parties liable ** respectively.
““ Equitics.”

The nature of an equity, and why it is so called, may be
indicated by a simple illustration. A holds the bond of a foreign
government (the negotiability of which has been admitted or is
proved) expressed to be payable to A. DBy fraudulent misrepre-
sentation, B gots A to transfer the instrument to B by inddrse-
ment and delivery. A, on discovering the fraud, is entitled,
pursuant to the rule derived from the equitable jurisdiction of
the Courts, to avoid the transaction and get back the instrument
from B. In other words, B’s title is subject to & defect which,
from the nature of it, is shortly ‘described as an '‘ equity . But
before A is able to exercise his rights, B transfers the instruyment
by indorsement to C. When the instrument matures, the foreign
government defsults and B is not worth suing, and the only
solvent party from whom C can hope for payment is A. Can C
sue A? The answer is that if C did not give value for the
instrument, or if at the time he acquired the instrument he was
aware of B’s fraud, he took the instrument subject to the equity
mentioned and he has no claim against A. On the conttary, he
must yield up the instrument. to A. But if C acquired the instru-
mené bona fide for value he is not affected by the equity and can
recover from A.

It may be mentioned that a bona fide holder for value is not
only unaffected by equities but (in common with any holder for
value) hé is not affected by what arc called the °‘ personal
defepces '* qof prior holders or ‘' collateral equities’ (a).
Adapting the illustration given above, suppose that B did not

(a) See post, p. 123, note (1)
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acquire the instrument by fraud, but that before the instrument
matured A hagd become 1ndebted to him for, eay, goods =old and
delivered. If B had not parted with the instrument, then upon
its maturity B would be entitled by way of set-off or counterclaim
to meet* A’s claim to the extent of apy indebtedness on the part
of A. C, however, 43 not concerned B’s ‘‘ personal defence '’
i8 out of the picture as between A and C, howdver material it
may be as between A snd B
The various equities from which a bona fide holder for value
holds free md#y be stated as follows (aa) —

(i) Where (b) & prior party has been induced to adhere to the
instrument through inisrepresentation or fraud (¢), mis-
take of fact (d), msanity (e), drunkenness, duress, undue
influence, or for an illegal or immoral consideration (f)

(ii} Where a prior party is mortgagee of the mstrument but
has allowed the mortgagor to retamn it, thus enabling
him to tramsfer it to a third partv without notice of the
mortgage

(i) Where a prior party has taken the instrument knowing
that 1t was transferred to him 1n breach of faith (g).

{iv) Where a prior party has wrongly filled in blanks in the
instrument (h) ¢ .

{v) Where u prior party has been discharged by renunciation
or material alteration (1)

(aa) The completeness of this hist, or of the onc later 1 the chapter relating to

Parties liable ', 18 not guaranieea
o (b) The scope of this work does not permut of a sufficient treatment of most of
the topics arising in lthis chapler ¥For this, the reader must have recourse to
more comprehensive works, such as Byles or Chalmers

(¢) This case, where the party actually mtended to bind himself 1n the first
mstance, must be distinguished from that (oming within the docirine of non est
factum ' deall’with later i the chapter

{d} The mistake of fact must be fundamenigl to the transactien sec Ayres v
Moore, {19401 1 K B 278 109 L J K B 91, 163 L T 337, 56 T L R 145,

(e) Provided the insanity was known lo the party u® whose favour th¢ instru-
ment was executed Imperial Loan Co v Stone, (1892 1 Q B 599, 61 L J & B
499 66 1. T 5% The case of a lunstic so found ™' 18 on a different footing
see later

(/) Mere absence of consideralion is not a defect in title, since a transferee
who takes an instrument with knowledge that it 15 given withou! consideration can
recover upon 1t if he himself gave consideration see post €hap All, mnd note (e),
p. 52

(g) For xllust;nhon, see poaf, p 185 »

(k) See post, pp 93 et seq under Inchoate Instruments ', and note (e), $ s2.

(s) See post, CHap XVIII, under ‘' Renunciation™ and ‘' Alteration "
respectively, and note fe), p 52 *
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‘‘ Parties lia.blc o

The bona fide hblder for value of a negotiable mstrument may
enforce it against every person who appears to have adhered to it
in any ocapacity, whether as maker, indorser, or, in the case of a
bill of exchange, as drawer*or acceptor (k). . There are, however,
certain exceptions, vis.—

(i) Where a party has expressly negatived any personal
liability, ¢.g., by signing ‘‘ sans recours*®’ (1).

(ii) Where a party enjoys immunity from legal preceedings in
our Courts, e.g., a foreign government or s diplomatic agent (m).

(iii) (n}) Where a party lacks legal capacity to bind himself by
contract or at any rate to bind himself by negotiable instrument,
e.g., infants (o), certain corporations (o), persons of unsound
mind whose property is under the comtrol of the Court under
the Lunacy and Mental Treatment Acts (p), felons (q), and
‘ enemies "’ (7).

(iv) Where a party becomes bankrupt, claim for then existing
liabilities can only be made, so far as he is concerned, upon his
estate in the hands of his trustee in bankruptcy and s dividend
received upon the claim. But an undischarged bankrupt has
contractual capacity, a]though if he signs an instrument for

(k) This lets out a bearer, since he is nol a signatory. A bearer, who does not
indorse the mstrument, is merely deemed to have given certain warranties lo his
immediate transferce. These warranties are, in relation to bills of exchaunge, set
out in s 58 of the Bills of Exchange Act, 1882, post, p 110, but they apply to all
pegotiable nstruments v

() Tille may, however, be traced through such a party.

(m) But such a party may waive the immunity, and he can sue when he cannol
be sued

(n) It is believed that lLtle may be traced through all the parties mentioned in
this paragraph, although lhey are not themselves liable, and except ih the case
of infanis and corporations, cannotesue op the insirument. At any rate, such is
the case with infants and corporations without capacity These can sue bul cannot
be gued .

(o) Post, Chap. X, under “ Capacity of Parties . What is there said applies
to all pegotiable instrumenis.

(p) See Chitly on Contracts (8th ed), p. 377.

(¢} That 1s to say, a person under sentence of death or penal servitude But
under the Forferture Aci, 1870, an administrator msy be appointed, and 1if the
person sigited the instrument before coaviction, his eslate remains liable.

{r) The paragraph puls the matter with the crudest brevity, e.g, a British
subjgcl may beean ** enemy " if he 18 1n enemy terrilory The positiog depends mainly
upon the special emergency regulations made for the purpose of any particular
war If the party became such before the war, his llablhtx on the instrument is
merely swspended for the duration.
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£10 or upgards he is guilty of an offence if he has not disclosed
the fact of Nig bankruptcy—Bankruptey Act, 1914, s. 155 (s)

(v)*Where a person has signed the instrument but his mind
did not go with his signature the rule non est factum (t) applies
and the signature is void (as distinct from merely voidable) for all
purposes. The famifiar example is where the signatory intended
to put his name to an entirely different instrument. In Foster
v. Mackinnon (1869), I R. 4 C. P. 704; 38 L. J. C. P. 310; 20
L. T. 887, a person signed a bill upon being told, and in the
belief, that it was a railway guarantee which he had promised to
execute. It was held that he could not be sued by a bona fide
holder for value. In Lewis v. Clay (1897), 67 L. J. Q. B. 224;
77 L. T. 853; 14 T. L. R. 149, the defendant executed a
promissory note upon a representation, which he believed, that h#
was merely signing as attesting witness of a document. An action
against him by a person who discounted the note in good faith
and for value failed.

(vi) Where the apparent signature on the instrument is
unauthorised or forged. In Morris v. Bethell (1869), L. R. §
C. P. 47; 21 L. T. 3823, the defendant paid a bill of exchange (of
which the plaintiff was the holdeg) upon which the defendant’s
name had been written as acceptor without his suthority. In an
action against him upon another bill similarly accepted, the jury
found that the acceptance was not the defendant’s signature, nor
written with his authority, that the forged signature was not
gdopted by the defendant, that the defendant did not know that
the plaintiff was the holder of the former bill, and that he did
not lead the plaintiff to believe that the acceptance on the bill
sued upon was his. It was held that the fact of the defendant
having paid the earlier bill did not eswp him from setting up that

r

(8) The whole subject is beyond the scope of this work. Byles deals wifh it
fully in a chapter under ' Bankruptcy of Parlies to a Bill "', and see Chalmers under
8. 38 of the Bills of Exchange Act, 1882.

(t) This expression is, of course, siriclly applicable only to the plea of hon-
execution, or in effect of non-execution, of documents under seal, but its concise-
ness bas tempted ils employment in & more general sense, so as to include the
analogous defence in the case of other documents. Some justification may, per-
baps, be found in the fact thal apparenfly the rules applicable in tbg former gase
are equally applicable in the laiter. In Foster v. Mackinnon (supra) Byles, J.,
referring to the cases of non est faclum ciled by him, says: " These cases apply
to deeds, but the prinfiple is. equally applicable to other written contracts.”
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the later bill was not accepted by "him or with his authority.
And the rule will apply where there has begn no delwery of the
instrument, e.g., ‘** B, who owes C £100, makes & note for the
amount payable to C. B dies, and the note is afterwards found
among his papers. C has no right to the note, and if it Be given
to him he cannot enforce it *’ (u). It must be observed, however,
that in such cfses the person to whom the defence now being
dealt with would be open muy lose the benefit of 1t by conduct
estopping him from denymg his adhesion to the instrument. In
Foster v. Mackimnon and Lew:s v. Clay (ante, p. 3i) it was found
as a fact there had becn no negligence on the part of the defen-
dant : otherwise presurnably the result of those cases would have
been different.

® A merely unauthorised signature may be ratified and the
position is then the same as if the owner of the signature had
originaily affixed it himseif. Even where the signature is forged,
although strictly it cannot be ratified (x) (Brook v. Hook (1871),
L. R 6 Ex. 89; 40 L. J. Ex. 50; 24 L. T. 34), or, in the strict
legal sense, adopted (y), nevertheless the person whose signature
has been forged inay represent the forged signature as his own
and by thus inducing subsequept holders to take the instrument
upon the assumption of its genuineness he may bhe estopped from
setting up the fact that it is counterfeit and so become liable upon
it. Even mere non-disclosure of the forgery may estop where
there is & duty of disclosure as in the instance of a customer in
relation to his banker. In Greenwood v Marting Bank, [1933],
A. C. 51: 101 L. J. K. B. 622; 147 L. T. 441—H. L., the
customer’s wife forged his name to a number of cheques which
were paid by the bank and debited to the customer’s account.
Upon discovering his wife's, delinquency he did not inform the
bank and kept silegnt until her death when, the claim being
in fort, the bank lost its right of action against the wife and also
the right of action which the law then gave the bank, against the

(v) Hiustration by Chalmners, based on Bromage v Lloyd (1847), 1 Exch. 32.

(z) Firsfiy, because (as a rule) the so-called ratification would be for lhe purpose
of screening the forger, and therefore against public policy; and, secondly, because
the power to galify only applies where the doer of the act to be ratified purported
to act on behalf of the ratifier Brook v. Hook, supra, per Kelly. C.B.

(y) Because ‘ adoption as understood in English law requires valuable con-
sideration "—Lord Tomlin, 1n Greenwood v. Martins Bank, iffra.



THE ‘‘ EQUITIBS '’ : THE ‘‘ PARTIES LIABLE "', 89
[} .

customer as a husband refponsible for his wife's torts. It was
held that the customer could not now be heard to say that his
signature was forge?i and «laim to be re-credited with the amount
of the forged cheques. And in Leach v. Buchanan (1802), 4
Esp. 326, where the signature of & party to a negotiable instru-
ment was forged, s holder had doubts s to the signature, and
agked the party whether it was his signature, receiving an answer
in the affirmative. The holder then negotiated the bill, the
transferee assuming the signature to be genuine. It was held
that the tramsferee could recover on the bill from the party in
question on the ground that by his statement he had credited the
bill and induced others to take it. An unauthorised signature
may, in certain circumstances, amount to a forged signature—
see Robingon v. Midland Bank and Kreditbank Cassel V.
Schenkers, post, p. 81, where the facts are set out shortly.

(vii) Where a party is made not liable on the instrument by
some special statute and extends the non-lisbility even against
a bona fide holder for value, e.g., the Betting and Loans (Infants)
Act, 1892, and some others, for which see post, p. 191.

It will be seen from the foregoing that the position of a bona
fide holder for value is not unassailable, and that his defences
may be breached where he little expects it.
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CHAPTER VI. :

NEGOTIABILITY BY ESTOPPEL (q). .

THE maker or trye owner of a non-negotiable instrument may be
precluded by the form in which it is drawn or by his conduct
in relation to it from disputing against a boha fide holder s defect
in the title through which it has come into his hands., * Although
the rule generally holds good, that whoever takes an assignment
of a chose in action takes it subject to all its equities, it has been
held that the rule must yield where a contrary intention appears
from the nature or the terms of the contract’ (White %
Tulor, L.C. (8th ed.) p. 139). ‘‘ There is nothing to prevent a
debtor from contracting with his creditor that he will not avail
himself against a transferee of any rights which he may possess
against the creditor or any assignee of his *' (Re Goy & Co ,
[1900] 2 Ch. 149; 88 L. J. Ch. 481; 83 L.. T. 309, per Stirling, 4.).
‘“ If en instrument purporting to pass by delivery is placed by the
true owner in the hands.of an agent or mortgagee, who delivers it
to a bona fide holder for value, the true owner is estopped from
denying that the instrumeht is negotiable "’ (Goodwin v. Robarts
(1876), 1 A. C. 476, per Lord Cairns). In that case the plaintiff
was claiming some scrip held by the defendants. The House of
Lords held, in the first place, that the defendants were entitled
to retsin the instrumerts on the ground that they were nego-
tiable (b); but secondly, that apart from this, the plaintiff was
estopped by reason of the form of the instrument. In it he had,
in effect, represented when he placed it on the market that he
would meet the obligation coytained in it when such obligation
was claimed by the hqlder for the time being, and the defendants
had tuken the instrument in good faith and for value in reliance
upon such representation. Again, m Merchant Banking Co. v.
Phanix Bessemer Co. (1877), 5 Ch. D. 205; 46 L. J. Ch. 418; 36

(a) " An eutoppel is an admission, or something which the law treats as
equivalent to an admission, of so high and conclusive a nature thatl any one who
is affecied by ités not permitted to contradict it ' (Encyclopmdia of .the Laws of
England, sub nom ' Estoppel ”, where see further on the topic)

(b) See ante, p. 18. .
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L. T. 893, the plaintiffs were the holders of certain warrants
issued by the’defendants for steel rails expresaed to be deliverable
to S. & Co. or their assigns by indorsement thereon. On the
warrants were the words ‘* The undermentioned rails will not be
delivered to any party but the holder of this warrant '’. Buch
instruments could not be negotiable, since, inter alia, the obliga-
tion contained in them was not for the payment &f money or for
the delivery of a security for money (see ante, p. 18). 8. & Co.
transferred the warrants to the plaintiffs, who received them in
good faith andefor value. While the plaintiffs were bolding the
warrants S. & Co. became bankrupt, and the question was
whether the plaintifis were entitled to the goods, or whether the
defendants, who had not been paid by 5. & Co., were entitled to
retain the goods for their lien for the unpaid purchase moner.
It was shown that by the usage of the iror trade such warrants
were considered to pass to holders for value free from any
vendor’s lien, and it was held that by reason of such usage, as
well as by the intention of the parties as shown by their course
of dealing, the plaintiffs, as holders for value, were entitled to the
goods free from the vendor’s lien. And in Re General Estates
Co. (1868), L. R. 3 Ch. App. 758, a company issued an instru-
ment under the seal of the compdny and stamped as a deed by
which the company undertook to pay to the order of J H. on
July 1. 1867, £1,000 with interest half-yearly, on presentation of
the annexed interest warrants. There was no evidence of negoti-
ability by usuage. It was held that an indorsee for value and in
good faith of this instrument was entitled to prove on it against
the company free from oquities as between J. H. and the
company (¢). The instrument in these various cases is
commonly said to possess the attribute of ‘‘ negotiability by

> - L] .
estoppel ’. The term is, however, a misnomer. The very
*

&

(¢) Both of the Judges who conmstituted the Court appear to have thought that
the document was a promissory note, but this did not affect their decision. ** The
better opinion seems to me to be that this 15 a promissory note, but if 1l be.not
80, the authorities go to this, that where there 1s a distinct promise held out by a
company, informing all the world that they wil)l pay to the order of the person
pnamed, it is not competent for that company afterwards to sef up equities of their
own and say that because the person who makes the order is indebted o them
they will not pay ' (per Page-Wood, L.J., at p. 763). Re Agra Bdhk (1867)" 38
L. J. Ch. 222; L. R. 2 Ch 391, and Re Imperial Land Co. of Marseilles (1870),
L. R. 11 Eq. 478, furnigh other instances of the doctrine.
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quality in the instrument which brings the doctrine of estoppel
into play is the non-negotisbility of the instrumpbnt. A less
misleading term with which to expresssthe attribute of an instru-
ment in such form that the maker is estopped from denying
the title of a holder for the time being is, perhaps, ' quasi-
negotiability "’. The expression ‘‘ negotiability by estoppel *’
has been thus atimadverted upon: ‘‘ I have heard people recently
talk of negotiability by conduct and negotiability by estoppel, a8
if there were another distinct head of negotiability and a separate
kind of estoppel. The negotiability of which I amt speaking has
nothing to do with the conduct of the true owner and nothing to
do with the doctrine of estoppel. If you can rest your client’s
claim upon the negotiability of the instrument, you have nothing
tg do with conduct or estoppel or any such principle. The
doctrine of estoppel may serve you if the property is not nego-
tiable, but if negotiable it is unnecessary to consider the conduct
of the true owner. ‘ Title by estoppel ’ is what men mean when
they speak of " negotiability by estoppel ’, but title by estoppel
is a different thing altogether from negotiability ** (d).

(dy Willis, Lecture I.



* CHAPTER VII.

* SEMI-NEGOTIABLE INSTR,UMENTS—I1.0.U.’S.

L)
CERTAIN documents which possess some only of the features of
negotiable instruments have been styled ‘‘ serm-negotiable
It may help to bring out the qualities of an instrument fully
negotiable 1fe we glance at the meaning of the expression in
question 1n connection with one class of the documents to which
it has been applied—uviz , Bills of Lading. To this may be added
some consideration of the 1.0 U, a document which, while it
embodies none whatever of the distinctive attributes of a
negotiable instrument, is, on account of a certain freedom 1n use,
regarded by many Jaymen as invested with a similar legal magic.

I X

Bills of Lading.—A bill of lading 18 an acknowledgment given
by the master of a vessel of goods received by him for the purpose
of carmage by the vessel. Its form may be indicated as
follows —

EXAMPLE 10 (g)

Shipped 1n good Order and well conditioned by Wilham Brown
& Co. 1n and upon the good Ship called the Saucy Sally whereof 1s
Master for this present Voyage Thomas Bowling and now riding at
anchor in the Port of Manchester and bound for Rotterdam 1,000
bales of Cotton Goods being marked and numbered as in the Margin,
" and are to be delivered in the like good order and well conditioned
at the afresaid Port of Rotterdam the Act of God, the King's Enemies,
Fire, and all and every other Dangers, and Accidents of the Seas,
Rivers, and Navigation of whatever nature and kind soever excepted
unto P. M. Vanderlinde or to his Asgigns he or they paying Freight
for the said Goods with Primage and Average accustomed. In witness
whereof the Master or Purser of the said Ship” hath affirmed to three
Bills of Lading all of this Tenor and Date the one of which three
Bills being accomphshed the others to stand void
Dated in Manchester the 25th day of March, 1923 g

(@) This pre-1924 example will serve the present purpose but .t should be
observed thal if the voyage ts within the Carriage of Goods by Sea Act, 1924 (1 e,
from any port 1in Great Britain or Northern Ireland to any other nort, whether 1n
or outside Grea! Britein or Northern Ireland), the bl of lading must comply
with the provisions of that Act as to form and contents if il 18 to possess the
qualily of semi-negodiability about lo be described
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The bill of lading is usually drawn in three parts, of which one
is retained by the master, and two are handed to the consignor,
who forwards one to the consignee. :

The bill is also a contract to carry the goods to the place and
upon the conditions expressed and to give delivery of them‘to the
consignee or the transferee of the bill. '

The consigneé may assign his bill by mere indorsement and
delivery, so that it may be said to possess one of the qualities
of a negotiable instrument. The assignee will acquire by the
Common Law a right to the goods and, by the Bills of Lading
Act, 1855, a right to enforce the contract implied in the bill as
though it had been made with himself.

But as regards the other quality of a negotiable instrument
—wiz., the right of a transferee acquiring bona fide and for value
to take free from equities, a bill of lading differs substantially
from a negotiable instrument. His rights in the goods will be no
more than those of the consignor. He will acquire no rights if
his title to the instrument be defective, if, for example, he
acquires it through one who has stolen or obtained it by fraud
from the consignee. There is just one exception to this rule.
The consignor has the right, by notice to the carrier, to prevent
the delivery of the goodseto the'consignee if the latter becomes
insolvent while the goods are still in the course of transit. . But
if before this right has been exercised the consignee has trans-
ferred the bill of lading, the consignor’s right of stoppage in
transitu will be defeated and be unexercisable against the
transferee of the bill (Lickbarrow v. Mason (1793), 6 East 21, and
Leask v. Scott (1877), 2 Q. B. D. 376; 46 L. J. Q. B. 576; 86
L. T. 784).

The negotiability of a bill of lading, therefore, resolves itself
into a facility for transfer by mere indorsement and delivery and
the quality of overriding an anticipatory remedy of the consignor
in the event of the financial discredit of the consignee, a quality
which it has been made to share with other documents of title
to goods (see Factors Act, 1889, s. 102, and Sale of Goods Act,
1898, s. 47) (b).

L] .
(b) b3 may be mentioned here that ** Where the seller of goods draws op the
buyer for the price, and transmiis the bill of exchange and bill of lading to the
buyer together, to secure acceptance or payment of the bil} of* exchange, the buyer
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1.0.U.'8;—An 1.0.U. is an instrument given by a debtor to his
creditor acknowledging the debt. The following will indicate its
form". — '
EXAMPLE 11.
' Manchester, 20th April, 1920.

To Mz. Epwarp Fauxs

1.0.U. £250.
WILLIAM STRAKER.

Prima fa%ie, an 1.0.U. is the mere acknowledgment of &
debt and evidence of an ‘‘ account stated ’’. An account stated
ie an admission by one party against whom another has a money
claim, or set of money claims, that there is & balance due
from him to the other. There arises from such admissiors a
contract to pay the balance on request. Thus A lends B various
sume at interest and receives sums from time to time on
account Eventuslly A renders an account showing a balance
due to him. and B scknowledges to A the correctness of the
balance. This acknowledgment is, firstly, an admission of the
amount due; and. secondly, an implied promise to pay it on
demand. A can sue B either for balance due for money lent or
upon ‘‘ account stated '’, that is, uponethe implied contract con-
tained in the admisgion of the amount due. An 1.0.U. is, how-
ever, not in itself an account stated, but merely evidence of it. In
other words, it is not in itself a contract. Accordingly. if B gives
A an 1.0.U. for the balance of the account, the document need

' not be stamped (Childers v. Boulnois (1822), Dow. & Ry. N. P. C.
8), and it cannot be a negotiable instrument (see ante, p. 1). If
therefore, A desires to transfer to C the debt owing to him by B,
he must do so in acecordance with .and subject to the conditions
of the Law of Property Act, 1925, s. 186 (anto, p. 6) He will
merely hand the 1.0.U. to C for the same purpose as the% for
which he obtained it, piz., to facilitate proof of the debt.

But an 1.0.U. may contain something more thap a , bare
acknowledgment, and in such case the additional words may
suffice to bring the document within the category of an agreement,

. - .
is bound to return the bill of lading if he does not homour the bill of exchange,
and if he wrongfully relains the bill of lading the property in the goods does nol
pass to him " (Sale of Goods Act, 1893, s. 18 (3)).
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or even of a negotiable instrument. 'i‘hus in Evans V. Rhillpotts
(1840), 9 Car. & P. 270, an 1.0.U. contained special terms that
the sum to be paid should be reduced id a certain event, and that
part of the sum should be disposed of in a particular manner,
and it was held to require aneagreement stamp. Again, in‘Brooks
v. Elkins (1836), 2 M. & W. 784; 6 L. J. Ex. 6, the document
ran, “ 1.0.U. £20 to be paid on the 22nd inst.”, and was held to
be s promissory note. .

On the other hand. it must be borne in mind that the mere
addition to ap 1.0.U of some words which art familiar in
negotiable instruments will not make the document a negotiable
instrument, e.g., where the document ran, *' 1.0 U. the sum of
£200 for value received *', it was held that the words italicised
did not mske it a promissory note (Gould v. Coombs (1845), 1
C. B. 543: 14 L. J. C. P. 175). The test is whether the instru-
ment does or does not contain a promise to pay. If it does, and
such promise is unconditional (c), it is & promissory note (Brooks
v. Elkins, supra), but not otherwise.

We have now complesed our'survey of negotiable instruments
in general. Of all the documents which are comprised under
that head, by far the most important are those denominated
bills of exchange. It is8 in connection with them that the law
has most fully worked out, in addition to certain attributes which
apply to them alone, the characteristics of negotiable instruments '
in general. Bills of exchange, together with their sister instru-
ments, cheques and promissory notes, form the subject of the
next ensuing Part of this work

NOTE ON THE USE OF THE TERM “ NEGOTIABLE ",

It wag emphasised in Chapter II, ante, that the term ** nego-
tiable "' whgn used to describe an instrument indicafes (A) that

(¢) See post, p. 267 ¢
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the instrument is transferable by delivery (with indorsement if
the mstrument is not payable to besrer), ahd (B) that, if the
transféree receives the instrument bona fide and for value, he is
entitled to hold it free from equities. When, however, it is once
acceptea that the instrument ie a negutiable instrument, the word
** negotiable ** is used in a different sense in relation to it, that is
to say it i8 used to indicate merely (A); nnd (B) is left out of the
picture. To ‘' negotiale '’ the instrument means merely to
transfer it by, delivery (with indorsement if necessary) and an
instrument is ‘' negotiated ~’ when it is transferred by delivery,
without prejudice, etc., to the question whether the transferee
takes it free from equities. This is convenient inasmuch as it
condenses a lengthy phrase into a single word, but it is apt to
mislead unless the distinction between the two different uses of
the word '* negotiable "' is borne in mind For example, in the
Bills of Exchange Act, 1882, the instruments which fall within
the definitions of bills of exchange, cheques and promissory notes
respectively are nowhere stated to be negotiable instruments.
They are assumed to be such, and the Act goes on to provide,
mter alia, in effect that these instruments are ‘' negotiated '’ by
simple delivery when payable t3 beary and by delivery plus
indorsement when not so payable. When the Act desires to
indicate that one of the instruments in question has been
transferred in the required manner to a person bona fide and for
value, it says that it has been ‘‘ negotiated ' to a ‘‘ holder in
Yue course **  This phraseology has been lifted from the Act and
is often spplied to negotiable instruments which do not fall within
the statute, e.g., if X delivers a bearer bond to Y who receives it
bona fide and for value, X is qulte commonly said to have
negotiated the bond to a bholder in due course. The Act makes®
one exception to this user of the word ‘‘ negbtiable . In thgse
sections (76 to 82, post, Chap. XXII) which provide for the cross-
ing of cheques, the crossing ‘' not negotiable '* means, without
prejudice to the transferability of the cheque, that the transferee
cannot teke it free from equities. In other words the phrase
" not negotiable ** has reference to (B) above mentiongd and not
to (A). The matter has been put concisely thus: “ When" an

instrument is said*to be negotiable, the word ‘‘ negotiable '’ may
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bear one of two different meanings it may merely tnean that
the instrument is otie which may be validly transferred by delivery,
ooupled with indorsement when neceésary, or it may be used in
a special sense (d) to expregs that the transfer is free from
equities. Except in the sase of cheques () the word is used
in the Code (f) in the first meaning (Byles)

(d) But this sense is closer lo 1ts proper sensc Al any rate 1t emphasises the
more striking of the two characteristics of a negotiable nstrument

(e) And also dividend warranis and bankers’ drafls—see post, Chap XXIV

(N 1e, the Bulls of Exchange Acl, 1882 .



(749 )

PART 1I.

BILLS OF EXCHANGE, CHEQUES AND
PROMISSORY NOTES. °

Note —Throughout this Pari, ' Act” means the Bills of Exchange Act, 1882
Also, as m the gAct itself, * ' bill ' means bill of exchange, and ‘' nole ' means
promisgsory note ™ (s 2).

CHAPTER VIII.

YUNOTION: HISTORY: STATUTES. .

Funotton. —The object of a bill of exchange (and of its off-shoots,
the cheque and promissory note) has been described as ' to
settle & debt 1n munner most convenient to the parties con-
cerned "’ (¢). Its two principal uses may be exemplified thus:
B owes A, A owes C. Instead of B making pavment to A, and
A making payment to C, A * draws ~* upon B in favour of C,
i.e., A orders B in writing to pay to C what he (B) owes A.
B undertakes to comply with this orde® such undertaking being
expressed on the document by B, who thereupon becomes liable
to C if C is given possession of the document. C is thus enabled
to obtsin payment from B, who upon payment discharges
, simultaneously his own debt to A and A’s debt to C. Again, Y
may owe X and X may desire to give Y six months’ credit, but
not be in s position to forgo the present use of the money. He
may satisfy both himself and Y by ** drawing '’ upon Y, i.e.,
obtaining a bill from Y containing Ygs present undertaking to pay
in six months the then holder of the bill. X may then (if Y's
credit be good) *‘ discount. ”’ the bill, i.e., get Z to purchasestbe
bill for the amount of it less 8 sum to remunerate Z for the six
months which he will huve to wait before he gets his money back
and for the risk Z runs in not getting psid through the possible
. insolvency of X and Y. *‘ Thus s bill of exchange performs two
;Lkinds of offices in commerce : it saves the transmissian of coined

(a) Blackwood’'s Escyclopedia (1908 ed.), sud tit. ** Bills of Exchange .
N.I. 4
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money, and it enables creditors not onlv to fix down debtors to
& day of payment, but to get the use of a sum equivalent to the
‘debt (less a small discount) before it s properly due ' (b).

History.—" The origin of this important mercantile' instru-
ment is usually attributed to the Jews and Lombards, when
banished from ‘France and England in the thirteenth century.
It is certain that hitherto no trace of such bills has been dis-
covered in the Roman Code, or in sny other system of ancient
jurisprudence. The first notice of them in modert: times occurs
about the middle of the twelfth century, and by the end of the
fourteenth they had got into general use in all the commercial
States of Europe. In England, from sbout the middle of the
fourteenth century down to the time of James I, and for many
vears after, bills of exchange were restricted to the purposes of
foreign commerce. What are called inland bills—i.e., bills drawn
by and upon persons resident in this country—were not employed
much earlier than the reign of Charles II, and even then they
were regarded with distrust and jealousy by the English Judges.
Another restriction upon bills of exchange was that the privilege
of their use was confined to merchants. But all such restraints
graduslly yielded '’ (c), To the foregoing we may add the
account of the origin and history of bills given by Cock-
burn, L.C.J., in Goodwin v. Robarts (1875), L. R. 10 Ex., at
pp. 346—358) : ‘‘ Bills of exchange are known to be of
comparstively modern origin, having been first brought into use,
so far as is at present known, by the Florentines in the twelfth,
and by the Venetians about the thirteenth, century. The use
of them graduslly found its way into France, and, still later and
but slowly, into England. We find it stated in a law tract, by
Mr. Macleod, entitled * Spedimen of a Digest of the Law of Bills
of ‘Exchange ’, that* Richard Malynes, a London merchant, who
published a work called the Lex Mercatoria, in 1622, and who
gives a full account of these bills as used by the merchants of
Amsterdam, Hamburg, and other places, expressly states that
such bills were not used in England. There is reason to think,
however, that this is8 a mistake. Mr. Macleod shows that

(b) Blackwood's Encyclopedia (1806 ed.), sub tit ** Bills of Exchange .
(¢} Ibid. N



FUNCTION : HISTORY : STATUTES. 51
[ ]

»

promissary notes, payable $o bearer, or to & man and his assigns,
were known in the,time of Edward IV. Imdeed, as early as the
statute of 8 Rich. 2, ¢. 3, bills of exchange are referred to as a
means of conveying money out of the realm, though not as a
procesd in use among English merchants. But the fact that a
London merchant “writing expressly on the law merchant was
unaware of the use of bills of exchange in thi§ country, shows
that that use at the,time he wrote must have been limited.
According to Professor Story, who herein is, no doubt, perfectly
right, ‘ the ifftroduction and use of bills of exchange in England ’,
as indeed it was everywhere else, ‘ seems to have been founded
on the mere practice of merchants, and gradually to have acquired
the force of a custom’. With the development of English
commerce the use of these most convenient instruments sof
commercial traffic would of course increase, yet, according to
Mr. Chitty, the earliest case on the subject to be found in the
English books is that of Martin v. Boure (Cro. Jac. 6), in the
first James I. Up to this time, the practice of making these
bills negotiable by indorsement had been unknown, and the
earlier bills are found to be made payable to a man and his
assigns, though in some instances to bearer. But about this
period, that js to say, at the close of éhe sixteenth or the com-
mencement of the seventeenth century, the pratice of making
bills payable to order, and transferring them by indorsement, took
its rise. Hartmann, in a very learned work on Bills of Exchange,
recently (dd) published in Germany, states that the first
" known mention of the indorsement of these instruments occurs in
the Neapolitan Pragmatica in 1607. Savary, cited by Mons.
Nouguier, in his work ‘ Des Lettres de Change’, had assigned
to it a later date, namely, 1620. .From its obvious convenience
this practice speedily came into general use, and, as part of the
general custom of merchants, received the sanction of our Ccuarts.
At first, the use of bills of exchange seems to have been confined
to foreign bills between English and foreign merchants. It was
afterwards extended to domestic bills between traders, and
finally to bills of all persons, whether traders or not ’ {d).

-
(d) See furfher, Chalmers’ Imlroduction, and Jenks on '* The Early Hxslf)ry of
Negoliable Instruments ”, Law Quarterly Review, Vol IX, p. 70.
(dd) Cirea 1873, ®



52 NEGOTIABLE INSTRUMENTS, .

Bills of Bxchange Aots, 1883 to 1983.—The earliest incursion
by the Legislature into the Common Law relaing ta bills appesrs
to have been the statute of 8 Will. 8 ¢. 17, ' an Act for the
better payment of Inland Bills of Exchange ’. Then followed
some sixteen Acts dealing ewholly or partly with the subject,
which, together with the first-mentioned, dre set out in the
Second Schedul€ to the Bills of Exchange Act. 1882, and are, by
section 96, repealed so far as they relate, tc the subject. This
last-mentioned statute, however, which 18 entitled ‘*“ An Act to
codify the law relating to Bills of Exchange, Chneques, and
Promissory Notes '’, re-enacts the substance of the repealed
enactments and takes in also the rules underlying the multitude
of the then existing decisions on the subject (¢). The Act,
nevertheless, was not intended to be exhaustive, and it is
expressly provided by section 97 (2), that

** The rules of common law, including the law merchant,
save so far as they are inconsistent with the express pro-
visions of this Act, shall continue to apply to bills of

exchange. promissory notes. and cheques ’’ (f).

The Act of 1882 has been amended by the Bills of Exchange
(Crossed Cheques) Act, 1908, the Bills of Exchange (Time of
Noting) Act, 1917, and th: Bills'of Exchange Act (1882) Amend-
ment Act, 1932.

Previous Deoisions.—For a stetement of the rule for the
construction of this and other codifying statutes in relation to
the decisions upon which the statutes are based, see per Lord
Herschell in Bank of England v. Vagliano Bros., [1918] A. C.
107, at p. 144. Shortly, the rule may be stated thus:—

(8) Do not start with inquiring into the state of the law
previous to the statute, upon the assumption that it was
prokably intended to‘leave such law unaltered.

(e) Apart from certain provisions relating exclusively to the specific instruments
dealt with, the Act 1s really a concise statement of the law relaling to all negotiable
instruments. and, in consequence, the commentis appended hereafier to the pro-
visions of tle Act 1s, for the most part, of general application

() © This provision preserves a foreign drawer’s right to prove for re-exchange
agamsi an Enghsh acceplor So, loo, it preserves the general rules of law relating
{o estoppels, and the rules of private international law, e.g, the ‘rule according
to which the transfer of personal property 18 governed by the law of the country
in which the property 1s transferred "’ (Chalmers).
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(b) Put,, in the first instance, examine the language of the
statute and ® ascertain its natu¥al meanihg uninfluenced by
considerations derived from the previous state of the law

(¢) If, however, a provision be of doubtful import, resort
may be had to the previous decisiond for the purpose of aid in its
construction. Or, again, if a word had previously acquired
a technical meaning, or it has been used in a sense different from
its ordinary one, the *same meaning may well be assumed to
have been inﬁended in the statute These are merely examples,
and do not exhaust the category of cases where recourse might
reasonably be had to the previous law.

Soope of Acts.—The Act of 1882 is divided into five Parts.
Part I is entitled ‘* Preliminary *, and gives merely the shdrt
title and interpretation of certain terms Part I1 deals with
bills of exchange generally. Part III relates to cheques, and
provides, inter alia (section 78, post, p. 224), that the
provigions of Parts I and II, so far as they are applicable to
bills payable on demand, shall apply to cheques. Part IV deals
with promissory mnotes, and provides (section 89 (1), post,
p- 272) that the provisions of Parts I and II shall with necessary
modifications apply to promissory fotes. Part V contains
certain important supplementary matter. The Aects of 1906,
1017 and 1932 are ‘' one clause ’ Acts, the first extending the
operstion of section 82 (post, p. 245), the second modifying
, 8ection 51 (4) (post, p. 174) of the principal Act, and the third
extending the provisions of sections 78 to 82 (pest, p. 254) of
the principal Act to bankers’ drafts.
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CHAPTER IX.  t

BILLS OF EXXOHANGE: DEFINTIION AND FORM. °

Definition.—A bill of exchange is defined by the Act as
‘“an unconditional drder in writing, addressed by one
person to agother, signed by the person giving it, requiring
the person to whom it is addressed to pay on demand or
at a fixed or determinable future tiine a sum certain in
money to or to the order of a specified person, ¢r to bearer *’
(section 3 (1)) (a). It is further provided that
" an instrument which does not comply with these
conditions, or which orders any act to be done in addition
to the payment of money, is not a bill of exchange ’’
(séction 3 (2)).

Analysis of Definitlon.—Analysing the foregoing we get the
following as the requisites of a bill: (1) It must be an order,
(2) which must be unconditional, (3) and in writing, (4) and
addressed by one person to another, (5) and signed by the person
giving it, (6) and requiring the payment of money, (7) which
money must be a sum certain, (8) and payable (a) on demand
or (b) at a fixed or deteminable future time, (9) and payable
(8) to or to the order of a specified person or (b) to bearer.

1t may be as well, before considering these requirements in
detail, to set out one or two examples of bills whose form is
in compliance with them.

EXAMPLE 12

£500:0.0 London, January 1st, 1929.

Six months aft:r date (aa) pay to Henry Robin-
son or order the sum of five hundred pounds, value
received.

To Walliam Jones, JOHN BROWN.
155 Change Alley, London, E.C.

Stamp.

(a) If the bill is addresped to a bank and payable on demand, it constitutes
a chegque—s 73, post, p. 222, The fact tha! a cheque 15 a bhill must be borne in
mind in connection with the decisions referred to in the present and succeeding
chapters, as such decisions frequently relate to cheques.

(aa) Or ‘" afier sight ”
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EXAMPLE 13.

£240:3:9. ° London, February b6th, 1929.

On demand pay bearer the sum of two hundred
and forty pounds, three, shillings and ninepence,
with interest at 6 per cent., value received.

To William Jones, JOHN BROWN.
155, ('hange Alley, London, E.C.

In both the above ** John Brown'' is the person addressing
the order, and ** Williamn Jones *’ is the person to whom the
order is addressed. John Brown is said to draw upon William

Jones, and he is called the ** drawer ’. Conversely, William
Jones is the ** drawee °~ Hence an alternative name for a bfll
is “draft ”". If William Jones undertakes in the prescribed

manper (as to which see section 17 (2), post, p. 86) to comply
with the order, thereby making himself liable upon the bill,
he is thereupon called the '* acceptor ’. Hence a further
alternative name for a bill, viz., ' acceptance '". It will be
observed that the document is in each case an order addressed
to William Jones by John Brown, whose signature appears in
the lower right-hand cornmer. In 12°the order is to pay a
‘* specified '’ person, viz., ' Henry Robinson "’ or his order, and
in 13 it is to pay to ' bearer ' a sum of money. The sum is to
be paid in 13 ‘' on demand ’, and in 12 at a *‘ determinable
future time ', viz., six months after date (or ** after sight ).

The foregoing complete the requirements of the Act. but
certain features are to be remarked not demanded by the
definition, but which are customarily to be found in bills: —

(i) The sum appears in figures®at the top left-hand corner,
as well as in words in the body of the 8ill. This is megely
for the convenience, in computation and reference, of persons,
such as bankers and brokers, who have to handle bills in hulk.
It must be observed that the Act provides that

‘“ where the sum payable is expressed in words and
also in figures, and there is a discrepancy betwegn the two,
the sum denoted by the words is the amount payable ™

(section 9 (2)). *®
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(ii) The date of the bill appears (top right-hgnd* corner).
The convenience of'dating the bill is obvious, e.g%, in example
12 for fixing the date when the bill ‘ matures *’, i.e., becomes
paysble. The Act provides, not only as to drawing, but also
as to acceptance and indorsement, that . )

“ where_a bill or an acceptance or any indorsement on

a bill is dated, the date shall, unless the contrary be proved,

be deemed to be the true date of the drawing, acceptance, or
indorsement, as the case may be’

(section 18 (1)) (b). Moreover, the date expressed need not be

the actual date, or it may be a dies non. the Act providing that

I

a bill is not invalid by reason only that it is ante-dated
or post-dated (c), or that it bears date on a Sunday "’
(Section 13 (2)). Nevertheless, however desirable dating may be,
‘“a bill is not invalid by reason that it is not dated ™
(section 3 (4) (a)) In such case the question is, what will be
deemed to be its date for any purpose for which a date is
necessary? ‘* 1f there be no date it will be considered to be
dated as of the time at which it was made, or, rather, it is
suggested, at which it was issued '’ (Byles (d)). The latter
suggestion receives support from the provision of the Act that
upon an undated bill interest expressed to be payable runs from
issue of the bill (see section 9 (8), post, p. 64, note (r}).

As to the insertion of date by the holder, see section 12, post,
p- 97.

(iti) The place of drawing appears (top right-hand corner).
Inter alia, this helps towards fixing the bill as ‘‘intand ' or
*‘ foreign '’ (post, p. 169). However,

“a bill is not invalik by reason that it does not specify
the place wherp it is drawn or the place where it is
“payable ”’

(b) It is not usual, however, to express the date of acceptance or of an indorse-
ment, exccpt in the case of acceptance, where the bill 18 payable a fixed period
after sight (sce post, p. 91, and s. 89 (1), post, p. 138)

{c) But post-dating may not be without its effects Sece article on post-dated
cheques in Lat Times newspaper, Vol. 188, p. 59. For the effect ‘of post-dating
a cheque in relation to holding i1n due course, see pos!, pp. 182, 183.

(d} Citing De la Courtier v. Bellamy (1860), ¢ Shaw 428; Hague v. French
(1802), 3 B. & P. 178; Giles v. Dourne (1817), 6 M. & S. 73.
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(section & (4) (¢)) (e). When the place of drawing does mnot
appear, and it becomes necessary to ascertain it, it must be shown
by extrinsic evidence.

(iv) The bills are expressed to be for ‘* value received *’. This
statement is superfluous In the first place, the Act provides
that .

‘‘ g bill is not invalid by reason that it does not specify
the value given, or that any value has been given therefor ”’
(section 3 (4) (b)) Secondly, value is presumed (see sec-
tion 30 (1), post, p. 112). Thirdly, value given for the bill upon
any transfer thereof will cure absence of value on the original
issue of the bill (see section 27 (2), post, p 113). Fourthly,
** whether a bill expresses that value has been given or not
extrinsic evidence 1s admissible between immediate parties and
those in priority with them to impeach the consideration, and
to show its absence, failure, or illegality ' (Chalmers (f) ).

(v} It will have been observed that stamping is also indicated
in the above forms of bills. Stamping is not merely customary.
but essential, and, in the case of inland bills, as a rule, before
exeoution (g) A bill not stamped as required cannot be used
in evidence except in criminal cages

We may now proceed to a detaildl consideration of the
minimum requirements of a bill, set out ante, p. 54.

(e} Place of payment 13 f{requently fixed by the form of acceplance, <ee
examples 21 and 22, post, pp 90, 91

() Citing Abbott v Hendricks (1B40), 1 M & Gr 791, at p 798 Sec further
On this subject, post, Chap XI

() The details of the stamp laws as regards bills, cheques and notes Le out-
side of the scope of this treatise, but the reader may consult Byles, Chap IX, and
Chalmers, Appendix II It may be mentioned, however, that the defimtion of bill
in the Stamp Acts 1s wider than that in the Bills of Exchange Act, and that there-
fore an instrumen! may require to be stamped gs a bill under the former, although
it 18 not a bill within the meaning of the laner,‘nd 1n fact may not be a negotiable
mstrument at sll—see Midland Bank v Inland Revenug Commissioners, [1927]
2K B 445, 9 L J K B 1006, 137 L T 817, 4 T L R 75 wherean
unstamped document devised by the bank to be used 1n place of a cheque
ceses under £2, although not a bill of exchange, was held hable to be stamped
as such under s 38 of the Stamp Act, 1891 It may be mentioned, further, that
the atamp duty on a bill payable on demand, or at sight, or on presentation, or
within three days after date or sight (which will include a cheque but not a
promissory nole, see post, p 266, note (c)), 1s 2d, whie that on any other bill
or promissory note is as follows not exceeding £10, 2d , exceeding £10 and not
exceeding £25, 3.; exceeding £85 and not exceeding £30, 8d, exceeting £50 and
notl exceeding £75, 9d , exceeding £75 and not exceeding £100, 1s , exceéding £100,
for every £160, and ale for any fractional part of £100 of such amount or value,
1s Finally, the fact that 1aterest is payable by a bill does not affect the stamp
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(1) A Bill must be an Order. |

* Order.”-—A bill ** must in its terms besimperstive, and not
precative "’ (Chalmers). A mere request is not sufficient; but a
request may amount to a polite command, e.g., in Little v.
Slackford (1828), 1 M. & M. 171: ** Mr. thtle please to let the
bearer have seven pounds, and place it to my account, and you
will oblige your humble servant, R. Slackford ", was_held not
to be a bill; while in Ruff v. Webb (1704), 1 Esp. 129, ** Mr.
Nelson will much oblige Mr. Webb by paying to J. Ruff, or order,
twenty guineas on his account '’ was held to be % bill.

(2) The Order must be Unconditional.

“ Unconditioral.” —The meaning of this expression may be
elucidated by two contrasting decisions, both involving the
familiar device by which the debtor who pays by cheque obtains
a receipt upon the instrument itself by combining the cheque
and form of receipt to be signed by the creditor in one document.
In Bavins v London and South-Western Banlk, [1900] 1 Q. B.
270; 69 L. J. Q. B. 164; 81 L. T. 655, the intcnded cheque con-
tained after the words ‘‘ Pay, etc.”’, the words ‘* Provided the
receipt form at foot hergof is duly signed, stamped and dated '
The case involved more than one point; but upon the point in
question it was admitted in argument that the instrument was
not a cheque since the bank could not pay, except conditionally,
 ¢., upon obtaining the receipt of the payee. On the other hand,
in Nathan v. Ogdens (1905), 93 L. T 553; 21 T. L. R. 775 (h),*
the instrument contained at the foot the words, ‘* The receipt
at back hereof must be signed '’; and it was held that, as they
were not addressed to the bank, but to the payee, the bank was
unaffected by them, the ord¥r to pay was unconditional, and the
ingtrument was a cheque (i). In the same way in Robert & Co.

(k) Affirmed on appeal upon other pointa (1906), 94 L T 126: 22 T L. R. 57.

(ul) The signalure o a form of receipt upon a cheque may operale as an indorse-
men{ of the cheque if the form so slates. Where a customer desires to use
cheques with receipt indorsed, the bank now requires an indemnity from the
cusiomer Bgainst the posstbilty of the instruments coming within Baoins v.
London & South-Western Bank, supra, and so depriving the bank of the protec-
tion given to ¥ankers set out 1n Chaps XXI and XXII, post The fopm of mdemnity,
however, presented Lo the customer for signalure requires careful scruliny as it
15 apt to be drawn in lerms 30 wide as lo protect the bank Jfrom acts or omissions
not falling within the original purpose of the indemnity.
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v. Marsh, {19151 1 K. B. 42;84 L. J. K. B. 888; 111 L. T. 1000,
the words upon a cheque, ‘* To be retained’’ (by which was
meant that the cheque was hot to be presented for payment until
the fulfilment of certain conditions), were held not to render the
order contained in the instrument conditional, as they were not
addressed to the bank’ but to the payee.

The Act itself makes express provision for certain cases on
each side of the line drawn by the definition. On the one hand,
it provides thaﬁ

‘" An order to pay out of a particular fund is not uncon-

ditional within the meaning of this section ™’
(section 3 (3)). An example is furnished by Fisher v. Calvert
(1879), 27 W. R. 801, where M. gave to a creditor an
order addressed to the trustee of his father’s will to pay the
creditor a sum ‘‘out of monies now due or hereafter to become
due to me under the will of my late father and before making
any payment to me thereout "', and this was held not to be a
bill (k). On the other hand, the sub-section continues

" but an unqualified order to pay, coupled with (a) an

indication of a particular fund out of which the drawee is

to reimburse himself or a particular account to be debited

with the amount, or (b) a statement 8f the transaction which

gives rise to the bill, is unconditional *.
In interpretation of (a) reference may be made to Re Boyse
(1886), 33 Ch. D. 612; 56 L.. J Ch. 135; 55 L. T. 391, where
the instrument contained. after the order to pay, the words
“ which you will please charge to my sccount and credit accord-
ing to a registered letter I have addressed to you’', and was
held to be unconditional. And, again, in Guaranty Trust Co. of
New York v. Hannay, [1918] 2 K. B, 623;87L J. K B. 1223;
119 L. T. 821, the order to pay was followed by a direction to

charge the amount '* to account of 1% bales of cotton ~, afid
held to be unconditional. As regards (b), there has apparently
been no decision upon the Act itself, but, as the provision in

question merely embodied the previously existing rule, the case of

(k) But 1t wag held to be an equitable assignmeni. It may be cdserved that,
had the order been simply to the trustee to pay and reimburse himself oul of the
moneys in question, oy to charge the sum against such moneys, 11 would have
been unconditionsl within the later part of the sub-section and therefore a bill.
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Macleod v. Snee (1728), 2 Stra. 762, may be called jn aid. There
the order to pay was followed by the words ‘* as my quarterly
half-pay due 1st February by advance ”’, and was held uncondi-
tional.

The genwral principle dpon which this gub-section is founded
would appear o be this: Will the holder of the bill be dependent
for payment upon other than the solvency of the person to whom
the crder is addressed? If ves, then the order is conditional.
Hence an order to pay out of a particular fund is conditional
because it is dependent upon the existence or availability of the
fund, as, for example, when made payable out of freight, which
may never be earned or which, if earned. may be liable to a
maritime lien (Banbury v. Lisset (1744) 2 Stra. 1211). On the
‘Dther hand, the indication of a particular fund out of which the
persol: ordered to pay 1s, after payment. to repay himself is a
matter which cannot concern the holder of the bill. The same
applies to the indication of a particular account to be debited, and,
a fortior1, to a mere recital of the transaction which resulted in
the bill.

(8) The .Order must be in Writing.

“ Writing.” —The Act provides that
‘ written ’ inclndes printed, and ' writing ' includes
print '’
(section 2).

(4) The Order must be addressed by one Person to Another.

* Person.”—The Act provides that
*“‘ person’ includes a body of persons whether incor-
« porated or not™’
(section 2). In other words, drawer, drawee, and payee may
be,a partnership, or company, or corporation.
It is further provided by the Act that
** the drawee must be named or otherwise indicated in
. the hill with reasonable certainty '’ .
(section 6 (1)), so that if no drawee is mentioned a person who
accepts it in that form is not liable gua acceptof (Peto v. Reynolds
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(1854), 9 Exch 410) although such a bill may be treated by the
holder as a prqmussory note and the acceptor sued as the maker
(Fielder v Marshall (18617 30 L J C P 158, Mason v Luck
(1928), 140 L. T 696, 45 T L R 368) (I) And where the
drawee’'s name was omitted but hig residence given, and he
accepted the bill, he %as held suable as acceptor, a8 presumably,
the order was meant to be addressed to the occupant of such
residence (Gray v Milngr (1819), 8 Taunt 739)

It must be observed that although there may be several
drawees, thes® must be jomnt, and cannot be alternative or
successive

For example —

EXAMPLE 14

£250 Laverpool, 9th June, 1942

Si1x months after date pay to Charles Robinson or order two
hundred and fifty pounds value received

To Ralph Tompkins and
Algernon Ross CHEERYBLE BROTHERS

18 a bill, but if 1t were drawn upon ‘‘ Ralph Tompkins
or Algernon Ross’ or upon ‘' Ralgh Tompkins and if he
refuses to accept, then Algernon Ross '’ it would not be g
bill
The Act provides that

® a bill may be addressed to two or more drawees whether
they sre partners or not, but an order addressed to two
drawees mn the alternative or to two or more drawees in
succession 18 not a bill of exchange "’

(section 6 (2)) ° Alternative or suacessive drawees would give
rise to difficulty as to the recourse if the billywas dishonoured ™’
(Chalmers (m)) But the addition of an salternative drawee In
the shape of a ‘‘ referee 1n case of need ’’ (see section 15, post,

Iy Of course, if the drawee s name were filled 1n before the bill came to the
hand of a bona fide holder for value, the latter could then sue the acoeplor qua
acceptor (see s 20, post, pp 93, 94)

(m) Thia difficulty does not arise 1n the case of a note, congequently the
makers of a notd may be liable jonily, or )ointly and severally according to its
tenour (3 85), while the acceptors of a bill can only be Liable )ointly " (Chalmers,
and see post, p 267) ©
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p. 97) may be made. But * his sfatus is wholly .diﬁ‘erent from
that of an ordinary drawee '’ (Chalmers, and sge post, p 98).

“To Another.”—In the first place, the order must be directed
to some person other than the drawer himself. Secondly, the
other person must be a real person and one possessing capacity
to contract by’ bill The definition of a bill provides clearly that
the order in it must be addressed ‘‘ by pne person to another ’’,
but if the drawer addresses it to himself he is not addressing 1t to
another, if to an unreal person, he 18 not addresdlng it to a non-
entity; if to a person lacking in contractual capacity for the
purpose of accepting a bill, he is addressing 1t to a shadow. A
case 1n which drawer and drawee are the same person is provided
by the familiar banker s draft (n) Examples of unreal drawee
or drawee without the mnecessary contractual capacity are
furnished by a bill drawn upon *‘ Samuel Pickwick, Esq ’', an
invention of the drawer’s (o), or drawn upon the ‘'‘ Chartered
Institute of Froth Blowers '’, whose charter does not confer
power to contract by bill and which 18 not a trading corporation

In such cases, however, the instruments are by no means
nullities, the Act prowniding that

‘“ where 1n a hill (p) drawer and drawee are the same
person, or where the drawee is a fictitious person or a person
not having capacity to contract, the holder may treat the
instrument, at his option, either as a bill of exchange or
a8 a promissory note ’’

(section 5 (2)) In these cases there is in effect no drawee,
but the document 1s regarded as a promise to pay by the drawer,
i.e., 88 a promissory note In other words, the drawer who,
in the case where there 18 an acceptor, 18 only secondarily liable
on the bill and largely In the position of a surety for the
ageeptor (post, p *99), becomes primarily hable, like the maker
of a promissory note (post, p 264) 1In Miller v. Thomson
(1841), 3 M & Gr 576, a bank carried on business 1n London and

(n) Post Chap XXIV

(o) Although these may happen lo assist a person of that name

{p) It 18 curious that the subs should describe the instrument as a ‘ bill "
when the whole point of the sub-s 1s that the holder ™ (not 'unyone else) may
“ireat " 1l as a8 hill (not that it shall be deemed a bill) The words ** a ball
should read an instrument in other respects a bl ¢
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Liverpool, and the London branch drew a bill on the Liverpool
branch, which.was agcepted by the latter. It was held that the
holder could treat the bii as a promissory note made by the
London branch and payable at the Liverpool branch. As to
** fietitious person '’, a person may be fictitious, although there
may actually exist sbme one of that name, and the question in
such cases would appear to be whether the real person was
actually intended by the drawer to be a party to the bill (g).
** Not having capacity to contract ~’~ must, obviously, mean not
incapacity to ®ontract at all but incapacity to contract by bill.
On this, see section 22, post, pp. 77 et seq.

(5) A Bill must be Signed by the Drawer.

* 8igned.”—The drawer's signature need not be appended af
the time the bill is drawn ; for example, the Act expressly provides
that acceptance may take place before signature by the drawer
(see section 18 (1), post, p. 87), but until this is done the bill
is inchoate only and ineffective. In M’Call v. Taylor (1865),
34 L. J. C. P. 365, it was held that no action could be brought
by the holder against the acceptor upon a bill unsigned by the
drawer.

For what constitutes signature and ag to signature by agent,
etc., see post, pp. 79, 80.

(8) The Order must be to pay Money.

* Money.”"—This means in -gpecie or currency, i.c., in legal
tender, e.g., an order to pay in ‘* East India Bonds ~* would not
comply with the rule (Buller’s Nisi Prius (7th ed.) 272b). But
the money need not be expressed in English currency, even in
the case of an English instrument (see Cohn v. Boulken, post,
pP. 64). And the order must be for #he payment of money only.
For example, in Martin v. Chauntry (1747» 2 Stra. 1271, an
order to pay money and to deliver up a wharf and horses was
held not to constitute a bill. Again., an order to pay money
and also hand over a security would not be within the rule
(Follett v. Moore (1849), 19 L. J. Ex. 6). An order. to pay
money or, in the alternative, to do something other than the

(¢) The meaning of * fictitious ™ 1s more fully discussed in connection with
8. 7 (8) (fictitious payed®, upon which the cases have arisen. See post, p. 72
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L ]
payment of money, is not a bill*(Smith v. Boheme (1724),
Gilbert, Cases in Law and Equity (ed. 1780), 93,°cited 2 Lord
Raymond’s Reports, at p. 1396). .

(7) The Order must be for a Sum Certain.

“8Sam Certain.”-— Ad the sum mypst be certain, not
susceptible of contingent or indefinite additions”’ (Byles);
€.g., & sum of “* £65 and all other sums which may be due "’
would not be within the rule (Smith® v. Nightingale (1818),
2 Stark. 375); nor would a sum ‘‘and all fineg according to
rule '’ {Airey v. Fearnsides, 4 M & W. 168;: 7 L. J. Ex. 288;
2 Jur. 596); nor where the order to pay a sum ‘' first deducting
thereout ”’ moneys due to the drawer (Barlow v. Broadhurst
(1820), 4 Moore C. P 471). But & sum is not uncertain because
‘expressed in foreign currency, e.g , a cheque drawn in England
on an English bank, for ** 7,680 francs (Paris)’’, was beld valid
(Cohn v. Boulken (1920), 36 T. L. R. 767)

It is specifieally provided by the Act that

‘“ the sum payable by a bill is a sum certain within the
meaning of this Act, although it is required to be paid—
(a) with interest (r); (b) by stated instalments; (c) by stated
instalments, with a provision that upon default in payment
of any instalment the whole shall become due; (d) according
to an indicated rate of exchange or according to a rate of
exchange to be ascertained as directed by the bill
(section 8 (1)). (a) is illustrated by example 18 (ante, p. 55),
(b), (c) and (d) are shown in the following:—

EXAMPLE 15.

£300:0:0 Sheffield, 4th June, 1820.

On demand pay to mgp order the sum of three hundred
pounds by three gqual quarterly instalments on the 4th Sept.
1020, 4th Dec. 1820, and 4th March, 1921, value received.

To Colin Carnt, HARRY CARNT.
Old Street, London, E.C.

(r) ** Where a bill 1s expressed to be payable with interest, unless the
instrument otherwise proyides, interest runs from the date of the bill, and if
the bl ns undated from the 18sue thereof "

(s © (3)) ‘ When the rate of interest is not expressed, ﬂve per cent. is under-
stood "’ (Chalmers).
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.

. EXAMPLE 16.

£500. . London, 6§ May, 1829.

On demand pay toe me or my order the sum of five hundred
pounds value received by five equal jmonthly instalments on
the 5th of each month the first instalment being payable on
the 5th June, 1928, and upon default in the payment of any
instalment the whole balance then unpaid to become forthwith
due and payable. .

To Lord Fijznooks HOWARD DE MONTMORENCY.
The Moat,
‘Wessex.

EXAMPLE 17.

£200-0 0. London, 7th July, 1028.

Pay to our order or bearer the sum of five hundred pounds
payable 1n London or Paris at the option of the holder
according to the course of exchange upon Paris.

To Messrs. Schaffer & Co., GOLDBLUM & WILLIAMS.
London & Pans.

(8) The Sum must be payable (a) on demand or (b) at a
fixed or determinable future time

“ On Demand.”—The Act provides that
““a bill is payable on demand: (a) which is expressed
to be payable on demand, or at sight, or on presentation;
or (b} m which no time for payment is expressed "’ ()
(section 10 (1)). As to (a), see exagiple 13 (ante, p. 55), and
read '* at sight "’ and ' on presentation "' as a]ternatives to ‘' on
demand . As to (b). see example 17 (supra). In such a cas®
it is not necessary, in order to sue the drawer or antecedent
indorsers, to present the bill for acceptance, and afterwards make
demand for payment or give a further view of the bill or present
for payment, as the case may be, since no presentment for

() A bill, otherwise within the sub-s., 18 nol taken out of the sub-s. because
it happens o be post-dfled- Robinson v. Benkel (1913), 30 T. L. R. 475.

N.I. 5
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acceptance is necessary (see section 39, post, p. 188, The Act

further provides that

‘“ where a bill is accepted or indorsed when it is overdue,

it shall, as regards the acceptor who so accepts, or any
indorser who so indorses it, be deemed a bill payable on
demand "’

(section 10 (2) ).

“ At a fixed or determinable Future Time."—It is provided by
the Act that
‘“a bill is payable at a determinable future time within
the meaning of this Act which is expressed to be payable
—(1) at a fixed period after date or sight; (2) on or at a
fixed period after the occurrence of a specified event which
is certain to happen, though the time of happening msy be
uncertain '’
(section 11). As to (1), see example 12 (ante, p. 54); as to
(2), see Colehan v. Cooke (infra). With reference to (1), it will
be observed that a bill cannot be drawn ‘’ after sight ~* merely,
but must state a period after sight for payment. *‘ The expres-
sion after sight on a bill of exchange, means after acceptance, or
protest for non-acceptence, and not after a mere private exhibition
to the drawee, for the sight must appear in a legal way () But
if a note is made after sight, the expression merely imports that
psyment i8 not to be demanded till it has been again exhibited to
the maker (u); for a note being incapable of acceptance, the word
* sight ' must, on a note, bear a different meaning from the same
word on & bill"" (Byles). In other words, in the case of a
promissory note, the mere execution of the document is not
““gight "’. An instance of an instrument good within (2) is
furnished by Colehan v. Cooke (1742), Willes 393; 2 Str. 1202,
wrhere it was held’ that a *‘ note to pay to A or order, six weeks
after the death of the maker’s father, is a negotiable note, for
there is no contingency whereby it may never become payable,
but it is only uncertain as to the time, which is the case of all
biiis payable at 8o many days after sight '’. On the other hand,
in Beardrley v. Baldwin, 2 Str. 1151; 7 Mod. 417, it was decided

(t) Per Lord Kenyon in Campbell v. French (1795), 6 5. R. 200, at p. 212.
(u) Holmes v Kerrison (1810), 2 Taunt. 328.
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that a mote to pay money.within so many days after the maker
should marry was pot negotiable.

The Act further provides that
‘‘ an instrument expressed to be payable on a contingency
is not a bill, t.md the happening of the event does not cure
the defect '
(section 11). By ‘' contingency '’ is here meant an event which
may or mAay not happen, e g., marriage, as in Beardsley v.
Baldwin, supra. An illustration of what is meant would be as
follows: A bill is expressed to be payable six months after
marriage. Marriage takes place. The time of payment has now
become certain and determinable. Nevertheless the bill could not
be sued on as a bill. The Court would regard the matter as it
would have appeared at the titne the bill was made. .
It must be observed that if a bill names alternative times
for payment, one of which is contingent, e.g., ** ninety days after
sight, or when realised *’, the bill is bad, as the latter alternative
makes the sum payable on a contingency (Alexander v. Thomas
(1851), 16 Q. B. 883).

(9) The Bill must be payable (a) to or to the order of a
Specified Person or (b} to Bearer.

“To or to the Order of.”—The Act provides that
‘** a negotiable (v) bill may be payable either to order or
to bearer '’
(section 8 (2)), and that
‘" a bill is payable to order which is expressed to be so
payable, or which is expressed to be payable to a particular
person, and does not contain words prohibiting transfer or
indicating an intention that i® should not be transferable ’’
(section 8 (4)). A bill will thus be payable to order when it
is made payable ‘* to X or order ", or ‘‘ to the order of X '% or,
simply, ‘“to X . This, however, is subject to the instrument
not being made non-transferable by its terms. As to this the Act
provides that « .
‘““when a bill contains words prohibiting transfer, or
indicating an intention that it should not be “transferable,

d (p) See note on nexi page.
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it is valid as between the parties thersto but, is not

negotiable "’ (v) '
(section 8 (1)). Having regard to the sense in which the word
‘* negotiable "’ is used in the Act, the words '‘but is not
negotiable '’ seem redundant, and the provision merely to
come to this, that if the instrument itself provides that it shall
not be transferable at all, it is not transferable by delivery (w).
And, of course, there is no reason why its validity as between the
actual parties to the mnstrument should be affected by the fact
that it is not transferable The real question that arises in each
case is as to the suﬂicfency of the words employed to prohibit
transfer or indicate an intention of non-transferability. If the
instrument states in s any words that it is not to be transferable
or if it states that if is payable to none other than the payee
mentioned (¢.g , *“to X only '’ or “ to payee only *') no trouble
can arise. But sometimes words are used which are in themselves
ambiguous, or two expressions are used. one of & prohibitory
nature, the other suggestive of transferability, and then occurs
a difficulty of interpretation. In Hibernian Bank v. Gysin &
Hanson, {1939]1'1 K B. 483; 108 L. J. K. B. 214; 160 L. T.
233; 55 T. L. R. 347, a bill was made payable ‘‘ to the order of
the Irish Casing Company Limited only ' and it was crossed (z)
*“ not negotiable ’. The Court had no difficulty in holding that
a8 the instrument was a bill and not a cheque, the expression
‘“ not negotiable”’ had prima facie the same meaning as in
section B (1) of the Act (supra), not, as was argued, the same
meaning as in section 81 (post, p. 242) which relates exclusively
to cheques, and that the expression was equivalent to non-
transferable. “The Court had, however, to consider also the

(v} As these are the earliest occasions on which the word 1s employed in the
Act, its restricted meanmnd, ie., transferable .by delivery, should be noted—see
note' ante. p 46.

(w) And 1n whatever sense the term ‘' negotiablc ” is used, the 1nstrument
cannot be negotiable, since transferability by delivery is fundamental to the com-
ception of a negotiable instrumeni—see ante, Chap. II.

(z) Tt should be observed that in the case of a bill (or promissory note) there
appears no cgpecial significance in wnting words across the instrument, whether
belween or withoui transverse lines—the words might just as well be written in
the body of the instrument and the transverse lines have, it ia submitled, no
meaning The' case 1s different in relation to cheques, where thé manner and
effect of crossing are defined and limited in ss. 76 to B2 (poat, Chap XXII) relating
to crossed cheques
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effect of the words ‘‘to the order of . . . only " italicised
above. It was argued that as these were words of transfer
they, in effect, negativéd the words °‘‘ not negotiable "’ and
made the intrument transferable. The Court held that (without
stressing the word " only " which appeared to make the phrase
equivalent to ‘* payee only ’') the words in question were governed
by the words "~ not negotiable '’ and were insufficient to render
the instrument transferable. In an earlier case, National Bank
v. Silke, [18.91] 1Q B.435;60L.J. Q. B. 199; 63 L. T. 787,
the question had arisen in a different form A cheque, payable
to the order of J Moriarty, was crossed ~* Account of J. Moriarty,
Esq., National Bank, Dublin’’. The payee paid it into his
account at the bank referred to and, being overdrawn, the bank
became holders for value. The cheque had been obtained By
the payee from the drawer by false pretences. The drawer's
bank dishonoured the cheque, and the National Bank thereupon
sued the drawer. The drawer set up that the above words
prohibited transfer, and that the National Bank was, therefore,
not the '* holder " so as to be entitled to sue the drawer as
holder in due course It was held that the words in question
were merely a direction to the National Bapk to place the proceeds
of the cheque to the account of the payee, and were pot pro-
hibitive of transfer within section 8 (1), anfe, pp. 67, 68.

“To a Specified Person.”—In order to be * specified” the
person must be designated with some certainty, the Act providing
that

‘“ where a bill is not payable to bearer, the payee must
be named or otherwise indicated therein with reasonable
certainty’’ .

(section 7 (1)). °‘‘ Reasonable certainty '’ means reasonable cer-
tainty on the face of the bill. A latent uncertainty may be
explained by extrinsic evidence, but if the uncertainty is patent,
i.e., apparent on the face of the bill, extrinsic evidence to explain
it i8 not admissible (s). Hence where the payee is. wrgngly
named, evidence is admissible to show the person intended (Willis

(z) This is in acqeprdance with the general rule as to the admussibility, or
otherwise, of extrinsic evidenmce to explain ambiguities in documents.
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v. Barrett (1816), 2 Stark. 29), and this would apply, wkere the
payee is designated by description only (Holmes v. Jacques
(1866), L. R. 1 Q. B. 376); while, o the other band, in the
case of a bill payable to *° or order ', it was held that
evidence was pot admissible.to fill in the blank (E. v. Rendall
(1811), Russ. & R. 195), the uncertainty here being patent (a).
In Chamberlain v. Young, [1893] 2 Q. B. 206; 63 L. J. Q. B.
28; 60 L T. 332, a bill in the form ‘* pay to ———— order '’ (not
* or order ’, as in R. v. Randall, supra) was held to be
valid, the Court, ignoring the blank, read the words in question
a8 '‘ pay to order '’ and treated them as equivalent to *‘ pay to
my order ’’, 1.e., to the order of the drawer and in accordance
with section 5 (1) (post, p. 71). In Daun and Vallentin v. Sher-
waod (1895), 11 T. L. R. 211, where a promissory note ran, ** We
separately and conjointly promise to pay the day after demand ",
it was held that the note ought to be treated as payable to
bearer. It will be observed that neither in Chamberlain v. Young
nor in Daun and Vallentin v. Sherwood was there any question
of the admission of extrinsic evidence. In the earlier one the
Court regarded the bill as having indicated the payee with
reasonable certainty. In the later case the Court regarded the
note as payable to bearer. Both instruments fell, therefore,
within section 7 (1). Where the payee is designated by
description only, he must be a person capable of being ascer-
tained at the time the bill was drawn, and not one who can
only be ascertained when the time for payment arrives (Yates v.
Nash, 8 C. B. (N.8.) 581; Cowie v. Stirling, 6 El. & Bl. 333) (b).
The Act. however, makes one exception in the provision that

" a bill may also be made payable to the holder of an

office for the time being '

(section 7 (2)), e.g., * the Secretary of the X Company ’, or
"* the Treasurer of the Y Hospital ™’ (c).

[E] ‘e

ta) If the blank occurred through an error instead of deliberately, the Court
might perhaps reclify by filling it 1n (see In the Goods of Boehm, [1891] P. 247),
but thal would nol be the clearing up of a patent ambiguity, but the rectification of a
document on the ground of mistake.

(b) ¥a referring to these iwo cases, however, 1t must be borne in mind that,
although the general principle enunciated therein still holds good, the decisions
themselves would, on the actual facts, be different to-day, owing to lhe provision
in the Act next sel out in the text.

(c) Business firms frequenily fill in the blank for the payee’s name in ap
uncrossed cheque form with some word indicative of the purpose for which the
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The ** specjfied person ’’ r'na.y be the drawer himself or the
drawee himself, 4he Act providing that
‘& bill may be drawn payable to, or to the order of, the
drawer; or it may be drawn payable to, or to the order
of, the drawee ™’ .

(section § (1)). 1In other words, the drawer and payee (see
example 15, ante, p. 64), or the drawee (or acceptor) and payee
(thus ‘' pay to yourself or order '), may be the same person.
The latter may_occur ** when the drawee acts in two different
capacities, e.g., if he be in business on his own account, and
also agent for some other person’s interest in the bill (d). In
such case it is clear that the instrument is not a bill which
can be enforced until the drawee has indorsed it away (e)
(Chalmers). Another example of drawee and payee as the same
person is furnished when a customer draws a cheque upon his
banker in favour of the banker himself, as is Bometimes done in
obtaining a banker’s draft. See post, Chapter XXIV, p. 258.

Joint or alternative persons may be specified, the Act
providing that
‘ a bill may be made payable to two or more payees
jointly, or it may be made payable in the alternative to one
of two, or one or some of several payees "’
(section 7 (2)). For example, ‘' pay to Henry Robinson and
Frederick Chalmers *’, or ‘* pay to Henry Robinson and Frederick
Chalmers or either of them ', or ** pay Henry, Frederick, or
Charles Robinson or the order of either of them *’
The ** specified person ’’ may be fictitious or non-existent. See
section 7 (8), post, p. 72.
A bill is payable to a ‘‘ specifie] person’’, although not
expressed to be payable to him, but to his order,.the Act providing
that .

money 18 required, e.g, ' wages” or, most frequently, "' cash>’. In such cases
the purported payee 18 nol a person, specified or otherwise, and therefore the
instrument 1s not a bil} or cheque. Banks, however, treat it simply as a direction
to them to pay the cash to the bearer of the document, without any indotsemesai,
and they have been held entitled to do so—North & South Insurance Corporation
v. National Prooincial Bank, {1936] 1 K. B 328; 105 L. J. K. B. 163, 154L T. 255:
52 T. L. R. 7. .

(d) See Holdsworth v, Hunier (1830), 10 B. & C. #49.

(¢) C1. R. v. Bartlett 91841), 2 M. & R. 362.
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‘“ Where a bill, either originally or by indorsbment, is
expressed to be payable to the order of a'specified person, and
not ‘to him or his order, it is nevertheless payable to him
or his order at his option ’’

(section 8 (5} ), i.e., " to the order of X ”’ = ‘* to X or order '’ and
** to my order '="' to me or my order '’ (see examples 15 and 16,
ante, pp. 64, 65).

“To Bearer.”—The Act provides that .
“*a bill is payable to bearer which is expressed to be so
payable, or on which the only or last indorsement is an
indorsement in blank '’
{section 8 (3)). For examples of bills payable to bearer, see
example 13, ante, p. 55, and example 17, ante, p. 65 As to
what is meant by an ‘‘ indorsement in blank '’ see section 34 (1),
post, p. 120.

Further,

" where the payee is a fictitious or non-existing person (f),

the bill may be treated as payable to bearer
(section 7 (8)). The importance of this provision lies in this—
that the forgerv of the, indorsement of such a fictitious or non-
existent payee will not affect subsequent holders, as, the bill
being deemed payable to bearer, such indorsement is merely
superfluous. In other words, so far as indorsement by the payee
is concerned, the bill will not come within the operation of
section 24 (post, p. 80). It has been held that a payee may be
‘* fictitious *’, although the name may be that of an actually
existent person In other words, whenever a name is inserted in
a bill as that of payee by way of pretence merely, without any
intention that payment shiull be made in conformity therewith,
the payee is a ‘* fctitious ~’ person within the meaning of the
provision. Whether this is the case is to be decided upon the
particular facts In Bank of England v. Vagliano Bros., [1891]
A.C.107; 60 L. J. Q. B. 145; 64 L. T. 353, a clerk of Messrs.
Vegliano made out bills of exchange in the name of a customer

h In connection with the drawee, the expression used is merely ‘* fictitious
person ’ (see anle, p. 62), and the expression ‘' fictitious or non-existing persom ™
occurs only in the above sub-section. It is dificult lo sce Xow the latter expression
enlarges the former.
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of his eémployers us drawer, and the names of other customers
a8 payees, #nd by- an elaborate scheme of deception obtained
Messrs. Vagliano's signature as sacceptors. The bills were
accepted ‘‘ payable at the Bank of England ’’, at which bank
Messrs. Vagliano kept their account. Upon the bille maturing,
he obtained payment of them from the Bank across the counter
by forging the indorsement of the payees. It was held that the
payees, although in a sense actual persons, were nevertheless
" fietitious °’ within the meuning of section 7 (3); and further,
that the fact that the acceptors were not cognisant of the fictitious
character of the payees did not prevent the operation of that sub-
section. The bills were therefore to be deemed payable to bearer,
and the Bank had not really paid upon a forged indorsement.
Consequently the loss fell upon Messrs. Vagliano (g) Again, in
Clutton v. Attenborough, [1897] A. C 90; 66 L. J. Q. B 221;
75 L. T. 556, & clerk represented that B had done work for his
employer, and got his employer to sign cheques in favour of B.
The clerk forged B's indorsement. and negotiated the cheques to
the defendant, who took them in good faith and for value. The
defendant obtained payment from the employer’'s bank. It was
held that the employer could not recover back the amount of the
cheques from the defendant, as the defendant did not have to
rely upon a forged indorsement, but upon section 7 (3): B,
although an actual person, was in this connection a fictitious
person, which made the cheques bearer cheques and therefore
pegotiable by mere delivery without indorsement within sec-
tion 31 (2) (post, p. 118). On the other hand. in Vinden v.
Hughes, [1905] 1 K B. 795; 74 L. J. K. B. 410, it was the
duty of a cashier to fill up cheques in favour of customers of the
firm for amounts due to them, obtgin the firm’s signature tc the
cheques, and post them to the customers. .The cashier filled in
a number of cheques with the names of customers for varous
amounts, obtained the firm’s signature thereto, forged the indorse-
ments, and negotiated them with H. H, who took in good faith
and for value, obtained payment of the cheques Jrom the

S

{#) A later chapter may be anticipaled here by the observatiom that, had the
instruments been payable on demand or crossed cheques, the bank could further

have claimed the prgiection of s 66 (post, p. 230) or s. 80 (post, p. 240), as the case
might be.
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firm’s bankers. The firm now claimed the amouni thus
obtained from H. H's contention wag that the forgdd indorse-
ment could be disregarded, and the cheques regarded as payable
to bearer in accordance with section 7 (8). 1t was held that
the question of whether a nage filled in as payee was that of a
fictitious or non-existing person was to be decided upon all the
circumstances of the particular case, and that in the present
case the payees could not be regarded as fictitious or non-existing.
And, again, in North and South Wales Bank v. Macbeth, [1908]
A.C.187; 77T L. J. K. B. 464; 98 L T. 470, M was induced
by W to draw a cheque in favour of K. When M signed the
cheque he intended it for K or his transferee. W forged the
indorsement, and transferred to a holder in due course. It was
held, following Vinden v. Hughes (supra), that X was not a
fietitious person. Distinguishing North end Bouth Wales Bank
v. Macbeth from Bank of England v. Vaglhance Brothers, and
Clutton v. Attenborough (ante, pp. 72, 78), the Court pointed out
that Bank of England v. Vagliano Brothers was a case in which
the drawer never intended the payee to receive the proceeds
of the bill, while in Clutton v. Attenborough the payee was a
non-exigtent person whom no one either could or did mean to he
the recipient of the proceeds of the cheque; and it adopted the
following as the rule: ‘* When there is a real drawer who has
designated an existing person as the payee, and intends that that
person should be the payee, it is impossible that the payee can
be fictitious.”” And once a real payee, slways a real payee:
e.g., in Goldman v. Cox (1924), 40 T. L. R. 744, C. A., the
plaintiff signed cheques made out by his clerk in favour of
‘* A. Cohen” to whom, the plaintif owed money for goods
supplied. The clerk inserted an ** S *’ in the name of the payee
(so that it read ** S. A. Cohen "), forged the indorsement and
got the defendant to cash the cheques. The defendant obtained
payment of the cheques from the plsintilt’s bank. It was held
that where, before signature, a bill is made payable to u real
payee, such payee is not converted into a ‘' fictitious or
non-existing person '’ by an unauthorised alteration in the name,
and therefore the plaintiff was entitled to recover from the
defendant the amount of the cheques as money had and received
by the defendant to the use of the plaintiff. .
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When asbil} is payable to bearer, the question arises as to who
is to be recognised as enswering to that description. Upon this
the Act provides that ‘

‘" ‘ bearer ' means the person in possession of & bill or

note which is payable to bearer s (h)

(section 2). It must be observed, therefore, that if A is in
possession of a bill drawn, or by indorsement made, psysable to
A, A is the '*holder "’ §i) of the bill, but not the ' bearer .
To make himself the latter he must bring himself within the
latter part of section 8 (8) (ante, p. 72) by indorsing the bill in
blank.

(A) Or, presumably, which may be {realed as payable to bearer by wvirfue of
section 7 (3) (ante, p. 73).
() As to meanng of ' holder ", ses post, p 130
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CHAPTER X.

THE PARTIEE TO A BILL.

IN this connection we shall consider—(1) who are the parties to
s bill, (I!I) who are capable of becommg pa.rtles snd (IIT) how
& person makes himself a party.

1.-—Who are the Parties to a Bill.

A person may be liable upon a bill in one or more of the
following capacities—drawer, acceptor, indorser

Drawer.—The drawer is, of course, the person who has
addressed the order contained in the bill (see ante, pp. 54, 55).

Acceptor.—The acceptor is the drawee (i.e., the person to
whom such order has been addressed) after he has undertaken
in the prescribed manner to obey the order (ibid.).

Indorser.—An indorser is primarily the holder who signs a
bill, originally or subsequently made payable to his order, for the
purpose of putting it into a proper state for transfer by delivery
(post, p. 119), and the Act defines ‘‘ indorsement ~’ as

‘“an indorsement completed by delivery ”’

(section 2). But the term is also employed to include a
‘“ stranger ”’, i.e., a person. not a party to the bill, who signs a
bill with the intention of making himself lisble upon it to a
Lolder, e.g., the bearer (whether in the case of a bill originally
made payable to bearer or inr the case of a bill which has become
payable to bearer by *‘ indorsement in blank "’ (see post, p. 120)
or a complete outsider. Such a ‘‘ stranger ’’ to the bill is said
td * back "’ the bill, although it is not essential that the signature
which corctitutes such ‘‘ backing *’ should be on the back of the
bill (Ez p. Yates (1868), 2 De G. & J. 191). Bee further as to
such quasi-indorsement, poet, pp. 105, 106.
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I1.—eWho are capable c;f becoming Parties to a Bill.

Capacity of Parties (a).—The Act provides that
' capacity to incur liability as a party to a bill is
co-extensive with capacity to contract "
(section 22 (1)). That is to say, merbly, that a person unable
to contract cannot contract upon a bill. (For such persons, see
ante, Part I, Chapter V.) But although such a person cannot
be made liable as a purty, he may act effectively as drawer and
sue on the bill, and may give a good title to it by indorsement
This rule is general, although the Act enacts it expressly only
in two cases, in providing that
‘“ where a bill is drawn or indorsed by an infant, minor (b),
or corporation havipg no capacity or power to incur liability
on & bill, the drawing or indorsement entitles the holder to
receive payment of the bill, and to enforce it against any
other party thereto '’
(Bection 22 (2)). A few remarks may be devoted to these
two classes of persons.

Infants.—An infant may sue on a bill (Warwick v. Bruce
(1813), 2 M. & Sel. 205), but he cannot be made liable upon a
bill, even though the bill be given by way of payment in a
transaction upon which the infant could have been, and can be,
sued, e.g., the supply of necessaries (Re Soltykoff. {1891] 1 Q. B.
413; 60 L. J. Q. B. 339). In other words, although he may be
liable, in a proper case, upon the consideration for the bill, he
cannot be sued upon the bill itself. This applies even though
he misrepresented himself as of full age upon giving the bill,
a8 to make him liable in such case by estoppel would defeat the
rule (Bartlett v. Wells (1862), 1 B & §. 836; Ex p. Jones (1881),

(a) Sometimes confused are ‘* capacity ° io make oneself a party to a bill, and
** authority ”’ to make someone else a party * Capacity must be distinguished
from authority. Capacity means power 1o conltract so as to bind oneself.
Authority means power to contract on behalf of another so as to bind him.
Capacity to contract 1s the creation of law Authorily 1s derived from the acl
of the parties themselves. Wanl of capacity 138 incurable Want of autherity
may be cured by ratification Capacity or no capacity 1s a question of law.
Authority or no authority s usually a question of fact’ (Chalmerah, The main
provisions of the Act relating to authority will be found in s. 3 of the present
Chapter, post, pp. 79 el seq.

(b) Scots for ‘' infanl’.
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18 Ch. D 108). A person cannot after attaining hizs majority
ratify a bill given during infancy (Infants’.Relief-Act, 1874, 5. 2),
or accept a bill for a debt incurred during infancy upon which he
was not liable (Smith v. King, [1802] 2 Q. B. 543; 67 L. T. 420),
or be made liable upon asbill given before attaining his msjority,
but post-dated to a date afterwards (Hutley v. Peacock (1918), 80
T. L. R 42); but he would apparently be liable to a holder in due
courge upon & bill given after attaining his majority in payment
of a debt, whether good, void, or voidable, contracted during
infancy (Belfast Banking Co. v. Doherty (1879), 4r L.R.C L.
124), except where such debt wag 1n respect of a loan (Betting
and Loans (Infants) Act, 1892, s 5). Except where otherwise
indicated, all the foregoing applies even against a ** holder in
due course ' (c).

Corporations.—In order to make a corporation liable upon &
contract it is necessary, first, that the constitution of the cor-
poration should expressly or impliedly invest it with the power
to enter into such contract; and, secondly. that the contract
should be entered into in such form as is requisite to bind a
corporation or that particular class of corporation The former
of these rules is preserved in the case of bills by the provision
in the Act that

‘“ nothing in this section (d) shall enable a corporation
to make itself liable as drawer. acceptor, or indorser of a
bill unless it is competent to it so to do under the law

for the time being in force relating to corporations ™’
(proviso to section 22 (1) ). The topic appertains to the general
subject of ‘‘ ultra vires '’ (e), but the rule as applicable to bills
may be stated thus: '* Without a special authority, express or
implied, a corporation has no power to make, accept, draw, or
indorse bills or notes. Such authority will be implied in the
case of a company incorporated for the purposes of trade, the
very object of whose institution requires that it should exercise

«¢) Pur definition of this term, see post, Chap XVII

(dyIe,s 22

(¢) The,«ule which, subject to exceptions, renders void the undertakings of
persons and associations which derive their powers from statute when such under-
takings exceed the powers 8o derived. See further on this doctrine, Encyclopsedia
of the Laws of England, sub ut * Ultra Vires ™
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this privilgge "’ (Byles). Whether the privilege is one required
for the purposes of the trade of the company, or whether the
company is trading within the meaning of the foregoing rule, is
8 question of construction in each case. Thus a company formed
under the Joint Stock Companies Acts for the purpose of working
8 railway concession abroad was held to have an implied power
of binding itself by bill (Re Peruvian Rys. (1867), L. R. 2 Ch.
App. 617; 86 L. J. Ch. 864) (f); while the contrary was held
in the case of a company incorporated by a private Act to
construct and work a railway in England (Bateman v. Mid-Wales
Ry. (1866), L. R 1 C. P. 499; 35 L. J. C. P. 205). The rule
applies to ordinary limited lisbility companies formed for trading
purposes, although they invariably expressly take the necessary
powers in their memorandum of association. As in the case of
infants, the fact of drawing or indorsing by a corporation, as to
whom such act is ultra vires, does not affect the liability of other
parties to the holder (see section 22 (2), ante, p 77).

As to the form in which a corporation binds itself as a party
to a bill, see section 91 (2), post, p. 85.

II1.—How a Person becomes a Party to a Bill.

Two things are necessary before a person becomes bound as a
party to a bill, (A) signature, (B) delivery of the instrument.

(A) Signature.

The Act provides expressly that
‘‘no person is liable as drawer, indorser, or acceptor of
a bill who has not signed it as such
(section 23). .

May be by Mark, eto.—The signatur® may be by mgrk
(George v. Surrey (1830), M. & M. 516), and perhaps by means
of an instrument such as an impress or lithograph stamp (Re
London and Mediterranean Bank (1868), L. R. 3 Ch. App., at
p. 654) s .

() Apart from this, it was held in the case lhat the power Conferred by the
memorandum of association to do everything incidenial or conducive to the main
object of the compgny was sufficienlly wide to cover the issue of mnegotiable
instruments.
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Need not be by Party himself.The signature need not be
written by the person to be made liable, the Act providing that
‘“ where, by this Act, any instrument or writing is
required to be signed by any person, it is not necessary that
he should sign it with .his own hand, but it is sufficient if
his signature is written thereon by some other person by or
under his authority ™’
(section 91 (1)). This provision has nothing to do with the
question of signature by an agent or purported agent, ‘" on behalf
of ’ or ‘' per procuration’ or '‘as attorney for’ . It relates
to the writing on a bill by B of a signature purporting to be
that of A. If the act was suthorised by A, the signature is
effective for all purposes as the signature of A. If not authorised
by A the position is as stated below.

Forgad or Unanthorised Signature.—Where. however, a
person’s signature is written upon a bill without his authority,
such signature is ineffective, the Act providing that

‘* subject to the provisions of this Act. where a signature
on a bill is forged or placed thereon without the authority
of the person whose signature it purports to be, the forged
or unauthorised signature is wholly inoperative, and no
right to retain the bill or to give a discharge therefor or to
enforce payment thereof against any party thereto can be
acquired through or under thal signature, unless the party
against whom it is sought to retain or enforce payment of the
bill is precluded (g) from setting up the forgery or want of
suthority. Provided that nothing in this section shall affect
the ratification of an unauthorised signature not amounting
to a forgery '

(section 24). With reference to the expression ‘‘ subject to the
provisions of this Acf ', section 54 (2} (post, p. 162) estops the
acceptor from denying the genuineness of the drawer’s signature,
and section 55 (2) (b) (post, p. 105) estops an indorser from
denying the genuineness of the drawer’s signature, in each case
as against a ‘' holder in due course” (h). Further, sec-
tions 60 (post, p. 230), 80 (post, p. 240), and 82 (post, p. 242)

{(g) L.e, 13 estopped. ' Precluded” was used i the Aot because the word

* estopped ** was not known to Scots law.
(k) For definition, see 8. 29 (1), post, p. 180,
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give pro&ect.ion to bankers in relation to the payment of bills
payable on demand, and crossed cheques, with forged indorse-
ments. Upon the provisd to, the section, it should be observed
that an unauthorised signature may be ratified. but not a forged
one (see ante, Part I, Chapter V). And an unauthorised
signature will amount to forgery if placed upon the bill for a
fraudulent purpose, see Robinson v. Midland Bank (1925), 41
T. L. R. 402 (C. A.). where conspirators obtained a cheque from
A in favour of B, specially indorsed (i) it to C, indorsed it with
C’s name, offened an account in name of C at defendant bank,
and drew upon the account by means of cheques purporting to
be signed by C. The counspirators acted without authority from
B or C, but C afterwards purported to ratify. It was held that
he could not do so as the use of his name amounted to forgery (k).
And see Kreditbank Cassel v Schenkers, [1927] 1 K. B. 826;
96 L J. K. B. 6501; 136 L. T. 716; 43 T. I.. R. 237, where
the defendants’ branch manager fraudulently drew bills in the
name of the defendants and gave them in payment of goods
supplied to a company in which he was interested. The
signatures placed by the manager upon the bills were held to
be forgeries.

In spite of the above provision a person here may acquire a
good title to a bill negotiated by means of a forged indorsement
abroad in a country where a person may acquire a good title
through a forged indorsement (see section 72 (2}, post, pp. 218,
219). See also ante, pp. 7274, as to forgery of indersement of
fictitious or non-existing payee.

Trade or Assumed Name,—The Act further provides that
‘“ where a person signs a pill in a trade or assumed
name, he s liable thereon as if he hgd signed it in his

own nasme

(section 23 (1)) (1).

(i) For meaning of special indorsement, see post, pp 120, 121

(k) Bui although a forged signature (or one amounting to forgery)‘canfiot be
ratified or adopted, ! may be treated as genuine by the party whose signature
has been forged so as lo estop him from denying the genumneness~o# the mignature,
and, therefore, render him liable to subsegpent holders of the lll; see Leach v.
Buchanan and Greenwpod v Marting Bank, ante, pp. 38, 39

(I) As to enforcing a bill 1n a irade name, sce post, p. 133, note (i).

N.IL 6
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In Name of Firm.—Also ' o
‘“ the signature of the name of a firm is, equivalent to

the signature by the person so* signing of the names of

all persons liable as partners in that firm
(section 23 (2)). The firm will, however, only be bound if the
partner has express or implied authority to execute bills on behalf
of the firm. Whether » partner has or has not such implied
authority depends upon the nature of the partnership business.
Generally, a partner in a ‘‘ trading "’ concern has such implied
authority, provided, however, that the delivery and accepting
of bills is normally necessary to a concern of that pature. It
might, e.g., be held either way in a mining concern, the circum-
stances varying (cf. Greenslade v. Dower (1828) 7 B. & C. 635,
and Dickinson v. Valpy (1820), 10 B. & C. 128, with Brown v.
Kidger (1858), 3 H. & N. 853, at p. 859). But a partner in a
non-trading business has not such implied sauthority, e.g., a
member of & firm of solicitors (Hedley v. Bainbridge, 3 Q. B.
816; 11 L. J. Q. B. 298) (m).

Signature “ per procuratlon ”.—The cese of signature “ per
procuration '’ is provided for by the Act thus,

‘“ A signature by procuration operates as notice that the
agent has but a limited authority to sign, and the principal
is only bound by such signature if the agent in so signing
was acting within the actusl limits of his authority ”

(section 25). In Reid v. Rigby, [1884] 2 Q. B. 40; 63
L. J. Q. B. 451, the manager of the defendant (trading as
*“ Rigby & Co.”") signed a cheque '‘ Rigby & Co., ‘ per pro’
J. Allport, Manager "’. The plaintiff cashed the cheque, and
the manager employed the proceeds for the benefit of the
defendant’s business. The manager had no authority to sign
cheques. 1t was ‘held that the plaintiff could not recover on
the cheque (n). In Morrison v. Kemp (1812), 29 T. L. R. 70,

(m) 1t should be observed that ** All cheques are bills of exchange, bui all bills
of exchange are nol cheques; therefore an authorily to draw cheques will not
necessarily include an authority to draw bills ' (Chalmers).

(n) It was held, however, thet the plaintil could recover the amount of it as
money receizwi by the defendant to the use of the plaintiff. It should be observed
also that the manager might be liable personally for a false representation of fact
in representing himself as having authority to sign: West London Commercial
Bank v. Kitson (1884), 13 Q. B. D. 360; 53 L. J. Q. B. 345; 50 L. T, 656.
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A, & mapager in the servicé of the plaintiffs, who were insurance
brokers, gave, cheques drawn ‘‘ per pro’’ the plaintiffs to the
defendant in payment of kis (A’s) racing debts. A had authority
to sign cheques °‘ per pro'’ the plaintifis for the purposes
of the latter’s business. There was no evidence that the
plaintiffs had held®* out A as having authority to draw the
cheques in question. It was held that the plaintiffs were
entitle to recover the gmount of the cheques from the defendant
inasmuch as the defendant must be taken to have had notice
that the cheques were signed for purposes outside the plaintiff’s
business, and that A had only power to draw cheques confined
to that business. A signature by an attorney is a signature
‘“ by procuration ’’, and the principal is not liable unless the
power of attorney clearly authorises the signature (Midland Bank
v. Reckitt, [1983] A. C. 1; 102 L. J. K. B. 297; 148 L. T. 374;
48 T. L. R. 271 (0)).

Agents and Representatives.—As regards agents or represen-
tatives, the Act provides that
*“ where a person signs a bill as drawer, indorser, or
acceptor, and adds words to his signature, ind'icating that
he signs for or on bebalf of a principal, or in & representative
character, he is not personally liable thereon "’
(section 26 (1)). But he must be careful to make it clear that
he is not merely an agent or representative, but is actually
signing as such, the Act providing that
‘“ the mere addition to his signature of words describing
him as an agent, or as filling a representative character,
does nol exempt him from personal liability "’
(ibid.) (p). For example, in Lamgdes v. Marcus (1909), 25
T. L. R. 478, a cheque drawn in favour of the plaintiff was
stamped near the top with the words * B Marcus & Co,
Limited "’. It was signed thus, ‘‘ B. Marcus, Director, S. H.
Davids, Director . It was held that these two directors were

(o) It was further held that the position was unaflected by the presmnce dn the
power of the usual undertaking that the principal would ratify ‘‘ whatever the
atiorney shall do or purport to do by these presents ", as such aneundertaking does
pot extend the actual authority given by the power.

(p) See also s. 31 (5), post, p. 128, enabling a person under obligation to indorse
in a representative caPacily to negative expressly his personal liability.
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personally liable on the cheque. "On the other liand, in
Chapman v. Smethurst, [1909] 1 K. B. ®7; 78 L. J. K. B.
654; 100 L. T. 465, the execution df a note appeared thus:
**J. H. Smethurst’s Laundry and Dye Works, Limited. J. H.
Smethurst, Managing Director *’, and it was held that J. H.
Smethurst was not personally liable It will be observed that
the difference in the two cases was that in the latter the name
of the company immediately against the signature of the director
made it reasonably clear that the latter had signed as agent and
not otherwise (q). )

Ambiguous Signature by Agent.-—Signature by an agent is
sometimes ambiguous in that it is a question whether the
signature is to be regurded as that of the principal by the hand
of the agent, or that of the agent naming & principal. The Act
provides for such cases as follows:—

" In determining whether a signature on a bill is that
of the principn] or that of the agent by whose hand it is
written, the construction most favourable to the validity of
the instrument shall be adopted ™

(section 26 (2)) (r). For example, since a bill cannot be
accepted (except ' for honour *’) by other than the drawee (see
observations on scetion 17 (1), post, p. 86), the signature in
acceptance would be presumed to be that of the principal, so
as to provent the bill from being void. Evidence of the circum-
stances under whicl. the bill was given is admissible to construe
the language of the parties used in the bill, and so help to
determine (where the language is ambiguous) whether the
signature (with consequent liability or right to sue upon the
bill) is to be deemed that of the signatory personally, or that
of the signatory merely for and on behalf of the principal: see
Eliot v. Baz-Ironside, [1925] 2 K. B. 801; 94 L. J. K. B.
807; 133 L. T. 624; 41 T. L. R. 631, for case of signatory held
personally liable, and Kettle v. Dunster and Wakefield (1927),

(qY It Should be observed that where a person signs clearly as agent so as lo
exclude his own liability but he had in fact no authority to sign, although he
cennot be mawe liable on the bill itsel, he can be sued by the holder for the
amount of the bill in an action of ' warranly of authority "': Polhill v. Walter
(1832), 3 B. & Ad. 114, .

(r) This is the ordinary rule of construction ‘' ut res magis valeat .
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138 L. B. 158; 43 T. L. ‘R. 770, for case of signatory held

- . - .
entitled to sug, in hoth cases on the ground of ‘* surrounding
circumstances . .

Corporations.—As regards signature by corporations, the Act
provides that J ’

‘“ In the case of a corporation, where, by this Act, any
instrument or writing is required to be signed, it is sufficient
if the instrument or writing be sealed with the corporate
seal. But nothing in this section shall be construed as
requiring the bill or note of a corporation to be under seal "’

(section Y1 (2)). Apart from the case of corporations thus
expressly provided for, it may be taken that bills cannot be
unger seal (see Crouch v. Crédit Foncier (1873), L. R. 8 Q. B.,
at p. 384, citing, with approval, statement in the then current
edition of Byles (published 1870)) The result is that a cor-
poration may execute a bill either under seal or under signature
of its agent or agents Whether the ageni has authority to sign
depends upon the ordinary rules as to agency, as well as, of
course, upon whether the corporation has power to enter into
a contract by bill (see anfe, pp. 78, 79) (s). The foregoing
applies to companies, which, however, are expressly provided
for by their own statute (t).

Acceptanse: Definition and Requisites.—The Act contains
some special provisions in relation to acceptance.  Firstly, it
provides that

(8) " In order to deterrnine whether a company or other corporation is liable
on a bill, three questions must be asked- 1. Has the company the requisite
capacity lo bind itself by bill? 2 Is the signature on the bill sufficient in form
to bind the company® 8. Was the signature placed there by a person having
authority to sign bilis for the company® ' ((Mialmers) The answers to 2 and 3
may depend partly upon the provisions of the articles of association and partly
upon the express, mmplied or apparent aulhority with vhich the directors haye
invested the signatory; see Houghton & Co v. Nothard, {1927] 1 K« B. 246;
L.J.K. B 25; 136 L. T. 140, followed m Kreditbank Cassel v. Schenkers, cited
ante, p. 81.

{t) The Companies Act, 1928, s. 29, provides 1n effect that companies may enter
into contracts in the same manner as private persons, and 8. 30 of the same
statute provides that ' A bill of exchange or promissory note shall be deemed
to have been made, accepted, or indorsed on behalf of a company if made,
accepted, or indorsed in the name of, or by or on behalf or om=wccount of, the
compeny, by any person acting under its authority '. This, of course, refers only
to the manner of contgactmg, and 18 subject to the doctrine of ulira vires and the
rules as to agency—see preceding note.
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“ the acceptance of a bill is the signification: by the
drawee of his assent to the order of the drawer '
(section 17 (1)). It must be observed' that acceptance can only
be by the drawee, i.e., only a drawee can make himself liable
as acceptor, and not a stranger (Davis v. Clarke (1844), 18
L. J. Q. B. 305) (u). In Re Barnard (1886), 32 Ch. D. 447;
55 L. J. Ch. 985; 55 L. T. 40, a bill was drawn upon ‘‘ Barnard
& Co.”” One of the partners accepted the.bill thus: *‘ Accepted;
payable at the Imperial Bank, Lothbury. Barxaro & Co.
W. A. M. BarNarp.” It was held that the &ffect of sec-
tion 17 (1) is that acceptance can only be made by the drawee,
and that the addition by the partner, who accepted on behalf
of the firm, of his own name did not make him an acceptor.
In Odell v. Cormack (1887), 19 Q. B. D. 223, Cormack Brothers,
of which Margaret Cormack was a member, dissolved partnership
and appointed one Richard Carter to wind up the affairs of the
firm. Carter accepted a bill drawn on Cormack Brothers thus:
** Accepted, etc., Margaret Cormack, Richard Carter.”’ It was
held that Margaret Cormack was not liable, as Carter had no
authority to accept bills either in her name or in that of the
firm of which she was a partner, and the bill had therefore
not been accepted by or on behslf of the drawees within
section 17 (1). Secondly, it is provided that
‘“an acceptance is invalid unless it complies with the
following conditions, namely: (a) it must be written on
the bill and be signed by the drawee. The mere signature
of the drawee without additional words is sufficient. (b) It
must not express that the drawee will perform his promise
by any other means than the payment of money "’
(section 17 (2)) (x). Of course, the first provision in (a) does
not mean that the signature must be affixed by the drawee
himself. What has been stated before as to the affixing of the
signature by some one else, or execution by agent or per
procuration (ante, pp. 82 et seq.), applies to acceptance. The
name in the acceptance need not exactly correspond with that

(u) The onky+csception is that of ** acceptance for homouwr , as to which see
poet, Chap. XIX.

(z) ** The acceplance of a bill is, therefore, in plain terms, a wrilten engage-
ment to pay the bill when due in money, and by no other means ' (Byles).
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given as drawee so long as*the drawee and acceptor are in fact
the same person, &g, 8 bill was addressed to & company
““ limited "', and by an accident the word ** limited "’ was omitted
from the acceptance. It was held that the acceptance was valid
(Dermatine Co. v. Ashworth (1905), 21 T. L. R. 510). Where
there is a ‘‘ mere eignature of the drawee without additional
words *’ it would presumably be a question of fact (upon which
extrinsic evidence would be admissible) as to whether the signatory
had signed as acceptor or merely as indorser. No doubt if the
signature appeared across the face of the bill in the manner usual
for acceptance (see examples, post, pp. 90, 91), the presumption
would be that it was affixed for the purpose of acceptance. As an
instance of (b) may be mentioned Russell v. Phillips (1850), 14
Q. B. 891, where an acceptance to pay in bills was held invalid.

KAocoeptance: Time for.—The Act provides, firstly, that

‘“ & bill may be accepted before it has been signed by

the drawer, or while otherwise incomplete

(section 18 (1)). This does not mean that the acceptance wnll
bind even though the drawer never signs or the bill remains
otherwise incomplete (M‘Call v. Taylor (1865), 34 L. J. C. P.
865). Moreover, when the bill is completed, the acceptance
will date as from then, and not as from the actual date of the
bill (Ez p. Hayward (1871), 6 Ch. App. 546) (y). Secondly, a
bill may be accepted

‘“ when it is overdue, or after it has been dishonoured
by a previous refusal to accept, or by non-payment’’

(section 18 (2)). It will be remembered that by section 10 (2)
a bill accepted when overdue is deemed, as regards the acceptor,
to be paya.ble on demand (see ante p. 66). Thirdly,

** when a bill payable after sxghtr is dishonoured by non-
acceptance, and the drawee subsequently accepts it, the
holder, in the absence of any different agreement, is entitled
to have the bill accepted as of the date of first presentment
to the drawee for acceptance’’

(section 18 (8)). This ‘‘ was intended to secure thdt, apart
from special agreement, the holder should be put, as far a8

W) Further as to Jxecution of inchoate instrumentis, see 8. 20, post, pp. 88, 9.
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possible, in the spme position as if ‘the bill had npt keen dis-
honoured '’ (Chalers). . .

Acoeptance: General and Qualified.—The Act provides that

““ (1) an acceptancesis either (a) general or (b) qualified.

(2) A general acceptance assents without quslification to

the order of the drawer. A qualified acceptance in express

terms varies the effect of the bill as drawn ™’
(section 19 (1) and (2)).

As to the meaning of the word ‘‘ express '’ in the foregoing
it may be noted that an ambiguous acceptance is, if possible,
to be treated as general (Fanshawe v. Peet (1857), 26 L. J. Ex.
314; 2 H. & N. 1); and any words added to the acceptance must
be clearly opposed to the tenor of the bill to. constitute a
quslification. In Decroix v. Meyer, [1881] A. C. 520; 61
L.J. Q. B.205; 65 L. T. 658, a bill wag arawn on Messrs. Meyer
to the order of L. Delobbel Flipo. The acceptance, which was
in the usual form, contained an addition in the shape of the
words ‘‘ In favour of Mr. L. Delobbel Flipo only'’. Messrs.
Decroix became holders of the bill, and Messrs Meyer retused
to pay them on the ground that they had accepted in favour
of Mr. Flipo only and were bound only to pay him. It was held
that the words in question could be construed as & mere memo-
randum, that, accordingly, the acceptance was not qualified
within the meaning of section 19 (2), and that if en acceptor
desires to qualify his acceptance he must do so in terms so clear
and unequivocal that a holder could not fail to understand
that the acceptance was subject to quslification (). And
where a bill was accepted in England payable at a named bank
in Amsterdam in Dutch currency, it was held that the accept-
ance was general, the speclfymg of the currency not being
equivalent to the ‘qualification required by the sub-section
(Banku Polski v. Mulder, [1942] 1 K. B. 497; 111 L. J. K. B.
481; 166 L. T. 259; 58 T. L. R. 178) (a).

(z) Ghalmvers 1s of opinion that the decision would have been different had the
words in question been actuslly included in the words of acceptance, e.g.,
** Accepted 1n fasie.r of L. Delobbel Flipo only ™.

(a) The specifying of the currency means nothing in the presept commection. A
bill may be made payable in any country in the currency of apy other country—see
Cohn v. Boulken, ante, p. 64.
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The Aet deals with five ‘sorts of qualified acceptance, viz.,
(a) conditional,.(b) partial, (c) local, (d) quslified as to time, and
(e) by less than the whold of the drawees (section 19 (2)).
(a) A conditional acceptance is one
*“ which makes payment by the acceptor dependent on
the fulfilment of a condition therein stated '
(section 19 (2) (a)); for example, an acceptance conditional
upon delivery up of bills of lading (Smith v. Virtue (1860),
80 L. J. C. P_ 56).
(b) A partial acceptance is
‘* an acceptance to pay part only of the amount for which
the bill is drawn "’
{(section 19 (2) (b)). This may be exemplified by a bill drawn
for £127 and accepted for £100 (Wegersloffe v. Keene (1719), 1
Stra. 214).
(c) A local acceptance is
‘“an acceptance to pay only at a particular specified
place
(section 19 (2) (c)). The emphatic word is ‘‘ only ', as the
Act provides that
"* An acceptance to pay at a particular place is a general
acceptance, unless it expressly states that the bill is to be
paid there only and not elsewhere *’ (b)
(ibid.). Therefore an acceptance payable at s particular bank
is unqualified, but one payable at a particular bank only is
qualified (cf. Halstead v. Skelton (1848), 5 Q. B. 86).
(d) An .acceptance
‘“ qualified as to time "’
(section 19 (2) (d) ) may be exemplified by a bill drawn for three
months, and accepted for six montils, after date, or accepted
subject to renewal (Russell v. Phillips (1850)7 14 Q. B. 891).
(e) More precisely this is
‘“ an acceptance of some one or more of the drawees,
but not of all ”’
(section 19 (2) (e) ). Of course, there may be an acceptonce by

(b) It is assumed in practice that " only " and ' and not Wizswhere™ are
alternatives and that either is sufficient t0 render the acceptance local (cf. Sigpers
v. Nicholls (1838), 3 Ju;. 841, under earlier statute). But why? The Act seems
to require both * only ''and ‘' and not elsewhere ".
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one drawee on behalf of all, e.g.: in case of partaers, the
necessary conditions being present (see ante, p. §2).

For the effect of a qualified acceptance, see section 44, post,
p. 144.

The usual position for the acceptance of 4 bill is transversely
scross the face of it. The following are general or qualified
acceptances in accordance with the foregoing rules:—

EXAMPLE 19.
£500. London, January 1st, 1929.
Six months after date pay S to Henry Robinson or order
the sum of five hundred ’; pounds, value received.
To William Jones, -
156 Change Alley, JOHN BROWN.
London, E.C.
EXAMPLE 20.
B
EXAMPLE 21.
2 __Ef .
r
=8 I
A
. <
> 8
- gﬁ .-
<3k
¢
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EXAMPLE 22, .

Cardiff
William Jones,
4th March,
198 (d)

Acoepted payable

at Lloyds Bank,

Limited,

branch only (c).

(B) Delivery.
In addition to signature, delivery is necessary to constitute
a party’s liability upon a bill. The Act provides that
‘“ every contract on a bill, whether it be the drawer’s,
the acceptor’s, or an indorser’s, is incomplete and revocable,
until delivery of the instrument in order to give effect
thereto *’
(section 21 (1)).

Definition of deltvery.—Delivery is defined as meaning
** transfer of possession, actual or constructive, from one

person to another ’’
(section 2). ‘° A person is said to have constructive possession
of & thing when it is in the actual possession of his servant or
agent on his behalf; therefore delivery may be effected without
change of actual possession in three cases, namely: (1) a bill
is held by C on his own account; he subsequently holds it as
agent for D; (2) a bill is held by C’s agent, who subsequently
altorns to D, and holds it as his agent; (3) a bill is held by
D as agent for C; he subsequently hdlds it on his own account ™’
(Chalmers). » .

Effectual delivery.—But the delivery must be effectual,
i.e., certain conditions must be present before it will bind the
party delivering. The Act provides that > .

(¢) See note (b) on p. 89
(d) It is proper to date the acceptance where the bill is payable after sight, so
as to fix the date of malurity of the instrument: see s. 39 (1), poat, p. 138,
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““ a8 between immediate parties (), and ps vegards &
remote party (e) other tham s holder in due «ourse (f), the
delivery—(a) in order to be effedtual must be made either
by or under the suthority of the party drawing, accepting,
or indorsiug, as the ease may be; (b) may be shown to
have been conditional or for a specisl purpose only, and
not for the purpose of transferring the property in the bill ™’

(section 21 (2) ).

(a) The question of what constitutes authonty belongs to
the subject of agency generslly, but the rule may' be illustrated
by the case of Bromage v. Lloyd (1847), 1 Exch. 382, where A
indorsed a note to B, but did not deliver it. After his death
A’s executor handed the note to B. It was held that B could
not sue on the note, as an executor is not the agent of his
testator.

(b) An instance within this rule is furnished by Lloyd v.
Howard (1850), 15 Q. B. 995. A person drew a bill (which was
duly accepted by the defendant) and indorsed it, and handed
it to M so that the latter might discount 1t on behalf of the
drawer M did not discount the bill, but merely indorsed it
to the plaintiff, who did not take it as a holder in due course.
It was held that there was no delivery, i.e., effectual
delivery (in other words, there was only conditional delivery,
with the condition unfulfilled) to the plaintiff, and as he was
not & holder in due course he could not sue the defendant upon

the bill (g).

“

(¢) ' By the term °immiediale parties' s meant parties who are in direct
relation with each other. Thus the drawer and the acceptor, the drawer and
the payee, the indorser and the next indorsee are unmediate parties '’ (Chalmers).
Examples of remote parties would be drawer and the payee's indorsee, indorser
and the next indorsee but one. .

{f) For definition of this term, see post, Chap. XVII.

« (#) It should be pouﬁed out that thers is a distinction between a contempor-
aneous oral condition suspending the coming into operation of a bil and one m
defeasance of the bill after it has come into operation In the latter case, the
condition 18 ineflective in accordance with the rule that evidemce of a com-
temporaneous oral agreement is inadmissible to vary or contradict the terms of a
written instrumenl. In Hitchings and Coulthurst Co. v. Northern Leather Co of
Amerna, $1914) 3 K. B. 807; 83 L. J. K. B. 1819; 111 L T 1078, N. bought goods
from the plaintiffs and gave e promissory note in payment which D. indorsed as
surety. N. dw.ol meet the note, and D. before being sued, pleaded an oral
agreement with the plaintifls that he was not to be called upon to pay the note
unless the goods were up to sample. He proved that the ggods were, in fact, not
op lo sample. It was bheld that evidence of the oral agreement relied upon by D
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Theexcegtion made above in favour of a holder in due course
is enlarged by the express provision that .
** if the bill be in the hands of & holder in due course (h)
a valid delivery of the bill by all parties prior to him so as
to make them liable to him is conclusively presumed '’ (i)
(section 21 (2)).

In the case of a holder other than a holder in due course
the Act raises a presumption of effectual delivery by the provision
that .
where a bill is8 no longer in the possession of a party
who has signed it as drawer, acceptor, or indorser & valid
and unconditional dehvery by him is presumed until the
contrary is proved '’

(section 21 (3))

In the case of acceptance. an alternative tc delivery by
transfer of possession is offered by the proviso that.

‘“ Where an acceptance is written on a bill, and the
drawee gives notice to or according to the directions of the
person entitled to the bill that he has accepted it, the
acceptance then becomes complete and irrevocable ’

(section 21 (1)), and the definition of acceptance given in the
Act provides expressly that it shall mean

‘* an acceptance completed by delivery or notification "’
(section 2).

%}

Incomplete Bills.

Inchoate Instruments.—The Act provides that
““ (1) where a simple signature on a blank stamped paper
is delivered by the signer in order that it may be converted
into a bill, it operates as a prima facie authority to fill it
up as a complete bill for any amount thd stamp will cover,

was not{ admissible, as 1t was not an agreement suspending the coming nto force of
the contract contained in the promussory note, but was an agreement in defeasance
of that contract, and that, therefore, he was hable on the note. By thc same
rule, 1n New London Credil Syndicate v Neale, [1898] 2 ) B 487,67 .L J
Q. B. 825, 79 L T. 323, evidence of a contemporaneous oral agreement to remew
s bill was held inadmissible, as 1ts effect would be to vary %o terms of the
instrument.

(h) For definilion of this term see post, Chap. XVIIL

(i) l.e., there is an’irrebuttable presumption of valid delivery
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using the signature for that of ‘the drawer, or.the acceptor,
or an indorser; and, in like manner, when & bill is wanting
in any material particular, the person in possession of it has

a primé facie authority to fill up the omission in any way

he thinks fit. (2) Im order that any such instrument when

completed may be enforceable against any person who
became a party thereto prior to its completion, it must be
filled up within a reasonable time, and strictly in accordance
with the authority given, Reasonable time for this purpose
ds & question of fact. Provided that if any such instrument
after completion is negotiated to a holder in due course it
shall be valid and effectual for all purposes in his hands,

and he may enforce it as if it had been filled up within a

reasonable time and strictly in accordance with the authority

given ”’
(section 20).

The following points may be observed in respect of the fore-
going provisions : —

(a) The blank instrument must be salready stamped.

(b) It may be filled up to the extent which the stamp will
oover, and the signature may be used as that of any party to
a bill.

(c) It must not only be signed but delivered (k).

(d) It must have been delivered for the purpose of conversion
into & bill (1).

(e) The authority to fill it up as a complete instrument is
prima facie only, and may therefore be rebutted. The same
spplies to the authority to fill up the omission in a bill wanting
in a material particular by the person in possession of it.

L]

(k) For definition oftelivery. see ante, p. 91.

() Including the purpose of issue as a bill. In Smith v. Prosser, [1907] 2
K. B. 735; 77 L. J. K. B. 71; 97 L. T. 155, the defendant, on going from Cape
Town to England, left with T. & W. a power of altorney to manage his affairs
and some signed unslamped forms of promissory notes, with, however, directions
that they were not to be used without 1nstructions from him. T. filled them in
and «dis@unted them, and they were in the hands of the plaintiff, who took in
good faith and for value. They were stamped on arrival in England. It was
held that asebirc documents were never delivered to T. for the purposes of issue,
they never became negoliable instruments at all, quite apari from the fact that
they were originally delivered unstamped. The delen%ant was therefore not
estopped from denying that the notes were issued without his authority.
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(D 1t%nugt be filled up within a reasonsble tiune. In Griffiths

v. Dalton, [1940] 2 K. B. 264; 109 L. J. K. B. 656; 168

L. T 859; 56 T. L. R. Y84, it was held that a year was an
unreasonable time for the filling up of a cheque.

(g) As against a person who becathe a party to such instru-
ment prior to its completion, it is necessary that the actual
suthority should have been strictly observed in regard to the
details of the completion. In Watkin v. Lamb (1901), 85 L. T.
483, the plaintifis entered into an agreement with R by which
they were to accept bills in blank and R was to insert drawers,
and raise money on the bills for the accommodation of the plain-
tiffs. R, for his own purposes, discounted the bills with the
defendant, who took them in good faith and inserted drawers’
names. It was held that the defendant had no title to the bills
as against the plaintiffs, since (the bills not being complete
when they took them) they were bound by R’s authority, which
was only to complete and use the bills for the purposes of
the plaintiffs, and not for his own purposes.

(h) But the signatory may be estopped from denying his
apparent suthority. In Glenie v. Bruce Smith, [1908] 1 K. B.
2638; 77 L. J. K. B. 193; 98 L. T. 515, the defendant S agreed
to become responsible for the price of pigs bought by the
defendant T from G, and for that purpose ta back T’s bills for
such amount. Accordingly, T wrote his acceptance across #wo
blank stamped bill forms and 8 indorsed them. They were then
handed to G, who filled up the body of the bills for the agreed
amounts and signed them as drawer and also indorsed them.
The pigs were duly delivered to T. In an action upon the bills
by G's executors, it was held (inter alia) that, as the bills had
been indorsed in pursuance of the* agreement, and had been
made out with the authority of the defendant S, he was estopped
from setting up the defence that the bills were incomplete when
he indorsed them (m). But this estoppel will not avail a holder

(m) Followed in Re Gooch, ez p. Judd, [1921] 2 K. B. 593; 80 L. J. K. B. 932;
125 L. T. 583, and approved in Macdonald & Co. v. Nash, [1824] A. C. 625; 93
L. J. K. B. 610; 131 L. T. 428; 40 T. L. R. 530, where it was held, on the facts,
that there was implied authority from the indorser to the drawel v complete the
bill by the insertion of the drawer’s signature, which had previously been omiited.
For the kind of questipn put to a jury in such cases, see Dunn v. Jefferson (1985),
69 S.J. 725,
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‘

who has not given value. In Painé v. Bevan (1914),,120 L. T.
933; 30 T. L. R. 395, it was held that a person who signs a blank
cheque and then hands it to a confidential clerk to fill in the
name of the payee, is not estopped as against a holder of the
cheque who has not givep value for it from saying that it was
wrongly flled up as regards the name of the payee. In such
circumstances, if the holder has obtained payment of the cheque
from the drawer’s bank, ¢he drawer cap recover back from the
holder the amount of the cheque. The order and place of sig-
nature does not matter 8o long as the intentioL is clear. In
National Sales Corporation v. Bernardi, {1931] 2 K. B. 188; 100
L. J. K. B. 3886; 145 1.. T. 48; 47 T. L. R. 880, and again
in McCall Bros. v. Hargreaves, [19327 2 K. B. 428; 101
L.J. K B. 788; 147 L T 257; 48 T L. R. 450, the drawer
had completed the bill by signing on the back, instead of in the
usual place on the face of the instrument. It was held that
place or order of signature was immaterial, the signatory having
intended to sign as drawer,

(i) When once the instrument is complete and is afterwards
‘* negotiated *’ to a '’ holder in due course "', as against him, no
question can be raised as to the extent of the authority, or the
exercise of it within a reasonable time. The word ‘‘ negotiated "’
is of prime importance as it precludes the original payee of the bill
to whom the bill was issued from taking advantage of the provisa
in favour of a holder in due course. ‘‘ An ordinary Bill or Note
is not ‘negotiated ' between the immediate parties to the
instrument; between them it is ‘issued ' (n) . . . : therefore,
where a Note, sufficiently stamped, was signed in blank by A
and delivered to B for the latter to procure a loan thereon for A
for a stated sum, and B thereon obtained a larger sum from C,
whose name B had previously inserted as the payee for the larger
Ssum; held, that tle Note was not ‘ negotisted * within the proviso
to . . . section 20, and as it had not been filled up ' strictly in
accordance with the authority given’ . . ., A was not liable
thereon (Herdman v. Wheeler, [1902] 1 K. B. 361; 71 L. J. K. B.
2704 86 L. T. 48) ” (0). Stroud’s Judicial Dictionary, sub nom.

(n) For d;ﬁ;llon of ** Issue "’ see post, p 97.

(0) Since this decision, it has been decided that- in no circumstances can the
original payee of a bill be a holder in due course. See pols, p. 181.
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Necoram: The case is different where the bi]l. is made payable
to bearer. 'I'h’e bill is negotiated to a bearer merely by delivery
to him (see section 31 (2). post, p. 118) and he may, therefore,
take it as a holder in due course.

Omission of Daté.—The above section may be supplemented
by the earlier provision that
*“ where a bill axpressed to be pavuable at a fixed period
after date is issued (p) undated, or where the acceptance of
a bill pafable at u fixed period after sight ix undated, any
holder may insert therein the true date of issue or accept-
ance, and the bill shall be pavable accordinglv  Provided
that (1) where the holder in good faith and hv mistake
inserts & wrong date, and (2) in every case where a wrong
date Is Inserted. if the bill subsequently comes into the
hands of s holder in due course the bill shall not he avoided
thereby, but shall operate and be payable as if the date so
ingserted had been the true date ™
(section 12}.
Ohserve that
{a) The right of a holder to fill in the datc applies in the
casc of the date of the bill only tv a hill pavable at a fixed
peniod after date. and in the case of the date of the acceptance
only tc a bill payabie at u fixed period after sight.
(b) The holder may insert only the true date. not any date.
{c) But the insertion of the wrong date will not matter if
the holder inserts it in good faith and by mistake
{d) Nor will the insertion of a wrong date matter as against
a subsequent ‘* holder in due course ™
(e;j When the wrong date is pewrnissibly inserted as in (e)
and (d), it shall be treated as the true date. ,

-

Referee in case of Need.—Apart from the completion of the
bill the drawer or an indorser may make an addition to it in
the shape of what is termed a ' referee in case of nead l’, or

(p) ** * Issue ' means the first delivery of a bill or note, com;iel(\' m form to a
person who takes it as a holder ”
{s. 2). L4

N.I.

-1
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t

alternatively a ' drawee in case of need ", or simply a
of need ”’. The Act provides that . .

‘* the drawer of & bill and any indorser may insert therein
the name of a person to whom the holder may resort in case
of need, that is to gay, in case the bill is dishonoured by
non-acceptance or non-payment. Such person is called the
referee in case of need. It is in the option of the holder
to resort to the referee in case of need or not as he may
think fit "’

(section 15). It must be observed, however, thut in the case
of non-payment by the acceptor, before the holder can resort to
the referee in case of need for payment, he must ‘* protest '’ the
bill (see section 67 (1), post, p. 208) or at any rate ‘‘ note '’ it
for protest (section 93, post, p. 175). A referee in case of
need is not an acceptor, or a party to the bill at all. He is
merely in the position of a drawee who has not accepted (q);
the bill cannot be presented to him for acceptance, but only
for payment.

‘ case

(g) Such as a banker in the case of a cheque, see post, Chap. XXI.
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CHAPTER XI.

THE LIABILITIES OF THE PARTIES TO A BILL.

As we have seen, the liability of a [;arty upon a bill is that of
drawer, acceptor, or indorser.

Position of the Parties.—The position of these parties has
been stated in general terms thus:—

‘* The legal effect of drawing a bill payable to a third person
is a conditional contract by the drawer to pay the payee, his
order, or the bearer, as the case may be, if the acceptor do not.
The effect of accepting a bill or making a note is an absolute
contract on the part of the acceptor of the one, or maker of the
other, to pay the payee, hig order, or the bearer as the instru-
ment may require. The effect of indorsing is a conditional
contract, on the part of the indorser, to pay the immediate or
any suceeding indorsee, or bearer, in case of the acceptor’s or
maker’s default ~’ (Byles). Again:—

‘* The drawer and indorsers of & bill are jointly and severally
responsible to the holder for the due acceptance and payment
thereof (a). If it be dishonoured the holder may enforce pay-
ment from the drawer, or an indorser, or the acceptor, or all
or any of them at his option. The liability of the drawer of
an accepted bill must in general be measured by that of the
acceptor, their relations for most, not all, purposes resembling
those of principal and surety * (Chalrpers).

The foregoing statements may be illustrated thus: B draws
upon A in favour of C. C indorses the bill to D. If A dis-
honours the bill by refusing to accep?, D may sue B or C or both.
If A accepte the bill and afterwards dishonoure it by non-payment,
D may sue A or B or C or any two or any one of them. If C pays
he may sue A and B or either of them. If B pays he may sue A,
but not C. If A pays, the object of the bill is attained, the
primary obligation contained in the bill is discharged, and o sourse
A has no right of recourse against any other party o the bill. In
other words, the bill may for most purposes be reéarded a8 8

* (a) By the drawee
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contract of guarantee in which A is the principal, debtér, B is
surety for A, and C is surety for B; or more fully.(a) as between
D, on the one hand, and A, B and C on the other, A is the
principal debtor snd B and C are co-sureties; (b) as between
C, on the one hand. and A and B on the other, A is the principal
debtor and B is the surety (b). )

Quasi-Suretyship.—The result of thit relationship of quasi-
suretyship between the parties to a bill and the holder is that,
upon the holder’s right to sue upon the bill arising, he has
certain duties to observe towards the parties against whom he
has recourse, other than the acceptor. These are to be found,
in the first place, in the law relating to suretyship generally,
and may be cxemplified (by the application of familiar rules)
thus. if the holder enters into a binding agreement to give time
to the acceptor, be will thereby lose his rights against the
parties intermediate between him and the acceptor (¢}, although
by merely giving the acceptor time to pay, i.e., by delay in suing
him, he will not, and again, a discharge of the acceptor will
discharge the drawer. and indorsers prior to the holder (¢) In
the second place, the Act lays certain specific duties upon the
holder towards prior intermediate purties, the non-observance of
which will or may have the effect of discharging the latter.
These will appear in their places (Chapters XV and XVI), and
may, for the moment, be instanced by the rule that a holder
must upon dishonour of the bill give prompt notice thereol to
such of the intermediate parties as he may desire to charge (sec
sections 48, post, p. 158, and 49 (12), post, p. 162).

We now come to the specific liabilities of acceptor, drawer,
and indorser respectively ag provided in the Act

(b) The expression % for mosl purposes’ has been used n this statement
Because—'* The drawee or ndorser 1s not exacily a wurety for the acceptor, or
co-surety with those who are surehivs for the acceptor, yel he stands 1n a position
sufficiently analogous lo thal of a surety to entitle him to ithe equilies of a surety
when the bill has been dishonoured, though not before ' (Chalmers, ciing Lord
Blackburn 1n Duncan, For & Co v N. & 8 Wales Bank (1880), 6 A C 1; 50
L, J.«Chw355, 43 L T 706). I{ may he mentioned also that the parties may agree
that as beiween each other they shall be co-, instead of successive, sureltes:
Macdonald ve W.itfield (1883), 8 A C 733, 52 L. J P. C 70; 49 L. T 466

(¢) Unless, of course, the holder reserves his rights againsl the others in
accordance with the rule of which the case of Green v Wyan (1869), L. R 4 Ch. 204,
88 L. J Ch. 220; 20 L. T. 131, 1s an ilustration.
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se Thé Acceptor p

Position of, Drawpe before Acoeptance.—It is important to
observe that until acceptante by him a bill is wholly inoperative
as regards the drawee. Not only will he not be liable upon the
bill itself, but the bill will have no effect as an assignment of
any funds which thé drawee may have in his hands belonging
to the drawer. This is expressed in the Act by the provision

that .

“a bill, of itself, does not operate as an assignment of
funds in The hands of the drawer available for the payment
thereof, and the drawee of a Inll who does not accept es
required by this Act is not liable on the instrument

(section 53 (1)) (d). The operation of this provision may be

illustrated thus - A owes B £100. B draws upon A for £100

favour of € and hands the bill to € who presents it to A for
acceptance A refuses 1o accept € cannot sue A upon the bill
as such, nor can he merely by virtue of the bill. sue as assignee

of A's debt to B «Schroeder v. Central Bank (1876), 84 L. T.

735—a cuse of a cheque dishonoured by a banker although there

were funds sufficient to meet 3t)  In otber words, a bill 1s not of

iteelf an assignment by B to ¢ of A'< debt to B Of eourse

C might have a right of action against A apart from the bill,

although to the same amount, ¢ ¢, where A gave B a ' letter

of credit " (¢) for £10,000. upon which was the request that

‘* persons negotiating bills draun hy B upon this credit should

indorse particulars upon the leiter’ B drew a bill upon A for

£500 in favour of (", who discounted the bill and indorsed

(d) The sub-section adds that
' This sub-section shall not extend to Scotland "
And the Act further provides ihat
" in Scotland, where the drawee of a bl has 1n his hapds funds avaiable
for the payment thereof, the bill operates as an assignmeni of the sum for
which it is drawn 1n favour of the holder, from th#® time when the bill is
presenied to the drawee " ¢
(«. 68 (2)).

(e) ' A letter of credit 18 a letler of request whereby the person (usually a
merchant or banker) requests some other person to advance moneys or give credii
to a third person named therein for a certain amount, and promises that he will
repay such sum to the pcrson advancing the samc or accept bills drawne upon
himsell {or the like amount. I! 1s called a general (or open) letter of credit when
it 1s addressed lo all merchanis or other persons 1n general, &= jt 1s called a
special letter of credit when 1t is Addressed to a particular person by name,
requesting him to make such advance to a third person ™ (Story on Bills) * A
letter of credit is not®a negoliable nstrument "' (Chalmers)
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particulars of it wpon the letter. ¢ then presented, tht ‘vill to
A for acceptance, which was refused, A having beceme insolvent.
It was held that C could prove against A’s estate for the £500
(Re Agra Bank (1867), 86 L. J. Ch. 222; L. R. 2 Ch. 391).
Again, if B draws a bill mpon A in favour of C, remitting A
the money to meet the bill. and A refuses to accept the bill,
but tells C that he has received the money, and promises
to pay the bill, C can sue A for money had and received to
C’s use (Griffin v. Weatherby (1868), L. R. 8 Q. B, 758).

Liability of Acceptor.—The Act provides that
‘‘ the acceptor of a bill, by accepting it, engages that

he will pay it according to the tenor of his acceptance '
(section 54 (1)). If, for example, the bill has been altered
meanwhile g0 as to increase the amount, he will only have to
pay the original amount, and he is under no obligation to see
that the bill is in such a state as to preclude possible alterations
in it: In Scholfield v. Londesborough, [1896] A. C. 514; 65
L. J. Q B. 593; 75 L. T. 254, the defendant accepted a bhill
for £500. The bill was stamped to cover a much larger amount,
and there were spaces left which might enable a person to insert
further words and figures in respect of the amount The drawer,
in fact, did make ulterations which brought the amount of the
bill up to £3,500, and then indorsed it to a holder in due course.
It was held that the defendant was not liable for more than
£500, as there was no duty upon an acceptor to take precautions
to protect a possible holder (f).

Koceptor's Estoppels.—Furthermore, the acceptor
‘“is precluded from tCenying to a holder in due course
(a) the existemce of the drawer, the genuineness of his
signature, and his capacity and authority to draw the bill;
{(b) in the case of a bill payable to drawer’s order, the then
capacity of the drawer to indorse, but not the genuineness
or yalidity of his indorsement; (c¢) in the case of a bill
payable to the order of & third person, the existence of the

(H It should be observed in respect of the alteration in question in the case,
that the position of acceptor of a bill differs from that of thg drawer of a cheque
in respect of unauthorised alterations: see post, p. 232.



THE LIABILITJES OF THE PARTIES TO A BILL. 108
pay®e®ang his then ca.pa(.:ity to indorse, but hot the genuine-
ness or validity of his indorsement "’

(section 54 (2)). Shortly, the effect of the foregoing provision is
this, that an acceptor is estopped from raising as against a ** holder
in due course ' any defect that would have been present at the
time of the acceptance had the bill been presented for accept-
ance by the payee himself, and before any negotiation of it. For
example, a bill purports*to be drawn upon A by B in favour of
C. C indorses. it to D, who is a holder in due course; and D
presents it for acceptance to A, who accepts. A cannot question
the existence of B or the genuineness of his signature, or his
capacity or authority to draw the bill, nor can A question the
existence of C or his capacity to indorse the bill to D. But A
may question the genuineness or validity of C’s indorsement to
D, although C’s purported indorsement to D was on the bill at
the time A accepted.

The Drawer.

Liability of Drawer,—The Act provides that

* the drawer of a bill by drawing it engages that on due
presentment it shall be accepted and paid according to its
tenor, and that if it be dishonoured he will compensate the
holder or any indorser who is compelled to pay it, provided
that the requisite proceedings on dishonour be duly taken '’

(section 55 (1) (8)).

‘" According to its tenor '’ would mean as regards acceptance
aceording to the tenor of the bill as drawn  If it be not accepted
as drawn, the holder is entitled to treat the bill as though it
had not been accepted at all, i.c., he is not bound to take a
qualified acceptance (see section 44 (1), post, p.*144). As regards
payment, however, the expression ‘‘ according to the tenor’’
would mean (a) according to the tenor of the bill as drawn, if
the acceptance be ‘' general ”’, but (b) according to the tenor
of the bill as qualified by the acceptance if the acceptatee=-be
‘* qualified "’, supposing, that is, that the presentor for accept-
ance has accepted a qualified acceptance.

As to the meastire of compensation payable to the holder or
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.
indorser to whoi1 the holder has had recourse, seo sdcfion 57,
post, pp. 106 et seq. As to the requisite proceedings on
‘* dishonour "', see post, Chapter XVI.

Qualification of Liability.—It must bé observed that the
engagement of the drawer given sbove may be qualified in
accordance with the provision that

‘““ the drawer of a bill, and any indorser, may insert
therein an express stipulation (1) negativing Or hmiting his
own liability to the holder ™’

{section 16). For example, he may add the words '* without
recourse to me '’ or '‘ sans recours ', and in such case he could
not be sued upon the bill in the event of dishonour by non.
scceptance or non-pgyment.

Drawer's Estoppels.—The drawer of a bill by drawing it

**is precluded from denying to s holder in due course
the existence of the pajee and his then capacity to indorse ™’

(section 556 (1} (b)). Presumably he may, although it is not so
expressed, deny the genuinenese and validity of the indorsement,
in the same manner as the acceptor (see section 54 (2) {c), ante,
p. 102).

The Indorser.

Liability of Indorser.—It is provided that

" the indorser of a lnll by indorsing it engages that on
due presentment it shall be accepted and paid according
to its tenor, and thal if it be dishonoured he will com-
pensate the helder or a subsequent indorser who is compelled
to pay it, provided that the requisitc proceedings on
dishonour be duly taken ™
(section 55 (2) (a)).

The foregoing provision is the same as section 55 (1) (a) in
relation to #le drawer, except for the addition of the word
‘' subsequent "’ before ‘' indorser '. For comment, therefore,
see ante. p. 103, !
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Qualificatjon of Liability.—An indorser has $he same right to

qualify his liability te a holder as is possessed by the drawer (see
section 16, ante, p. 104). °

Indorser's Estoppels.-—The Act prdvides that the indorser of
a bill by indorsing it

*“is precluded from denying to a holder in due course
the genuineness and regularity in all respects of the drawer’s
signature, and all previous indorsements '’

{section 55 (2) (b)). And, further,

“is precluded from denymg to s immediate or a sub-
sequent indorsee that the bill was at the time of his indorse-
ment a valid and subsisting bill, and that he had then a
good title thereto "

(section b5 (2) (¢} ).

Apart from the difference in the nature of the foregoing
estoppels it will be observed that the former is only in relation
to & ' holder in due course " who will. of course, have the benefit
of the latter also.

Quasi-Indorsement.—The Act provides that

" where u person signs a bill otherwise than as drawer or
acceptor, he thereby mnecurs the linbilities of un indorser to

a holder in due course ™’
{section 56). The emphasis is on the words '‘ to a holder in
due course . Strietly, an indorser is the payee or any rub-
sequent indorsee who has signed the bill for the purpose of
negotiation, 2.e., he is one of those whose signatureg are on the
bill in the chain of title from the payee to the holder. FE.g., C
(pavee) indorses the bill and places in frotzt of his signature
“ pay D or order "’: 1. on becoming holder, similarly makes tha
bill payable to E. and so forth down to X, the present holder.
C, D, E, etc., are all indorsers sensu strictu  In such case each
indorser is in a position analogous to that of drawer towards the
subsequent indorsees and holder. '* The indorser of a bill*is in
the naturc of a new drawer, that is to say, his~relations with
the holder resemble those of a drawer'' (Chalmers). But a
person who is nolf in this chain of title may sign the bill for the
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purpose of makinq himself liable upon it. This is wlia.t ¥ éneant
by a quasi-indorsement. ‘' An indorsement, properly so called,
must be made by the holder; but when a person who is not the
holder of a bill or note backs (g) it with his signature, he is not
an indorser, but a gquesi-indprser '’ (Chalmers) It would appear
that quasi-indorsement of itself imposes no liability. °* English
law does not recognise anytlnng al all akin to the Continental
system of the ‘ aval ’, whereby payment of a bill ecan be guaran-
teed by the signature of a third party appearing on the bill "’
(Byles). Nor will the bill so signed constitute a nd.e or memo-
randum in writing, evidencing a contract of suretyship, on the
part of the quasi-indorser, sufficient to satisfy the Statute of
Frauds (Jenking v. Coomber, [1808]2 Q. B. 168; 67 L. J. Q. B.
780; 78 L. T. 752, followed in Shaw v. Holland, [1913] 2 K. B
15; 82 L. J. K B. 592; 108 L.. T. 543). The law, however,
draws no distinction between indorsers, strictly so called, and
quasi-indorsers in their position vis-i-vis a holder in due course,
as the above-cited section shows. As to what will constitute a
holder in due course in relation to the section, see post, p. 182.

Damages for Dishonour

Measure of Damages.—We have seen that the acceptor of a
bill engages that he will pay it and drawer and indorser engage
that the acceptor will accept it and afterwards pay it. 1If,
therefore, the drawee does not accept (i.e., dishonours the bill
by non-acceptance), the holder can look to the drawer and
indorsers for compensation, while if the drawee accepts but
afterwards does not meet the bill (i.e., dishonours it by non-
payment), the holder can look to acceptor as well as to the
drawer and indorsers for cofapensation. What is the measure
of such compensatior or damages? The Act provides the answer
in the following terms:

‘“ Where a bill is dishonoured, the measure of damages,
which shall be deemed to be liquidated damages, shall be
ag follows: The holder may recover from any party liable
on the bill, and the drawer who has heen compelled to pay

(g) The technical sense of " backing " 1s the sporting one, and the signature
need not be on the face of the bill See ante, p. 76. ¢
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the bl may recover from the acceptor, and kn indorser who
has been compelled to pay the bill may recover from the
scceptor or from the drawer, or from a prior indorser—
(8) the amount of the bill (h); (b) interest thereon from the
time of presentment for payment*if the bill 18 payable on
demand, and from the maturity of the bill in any other case;
(¢) the expenses of noting, or, when protest 18 necessary, and
the protest has been extended, the expenses of protest

(section 57 (1).).

The following points are to be observed in connection with
the foregoing provision :—

(i) The damages are to deemed liquidated. This enables the
party suing to specially indorse his writ under Order II1, r. 6,
and afterwards, if necessary, to apply for summary judgment
under Order XIV of the Rules of the Supreme Court. Such
damages may also be a proper subject for a ** default summons "’
in the County Court (i).

(ii) The measure of damages is the same whether the drawer
is suing the acceptor, an indorser is suing the acceptor, drawer,

(h) In Cohn v Boulken (1920), 36 T L R 767, action was brought upon &
dishonoured cheque, drawn in England upon an English bank, but in which
the sum payable was expressed mn a foreign currency \French francs), and the
question arose as to what was the ‘' amount of the bhill ° which the holder could
recover Evidence was given that the setlled practice of the banks was lo debit
the drawer and credit the payee with the equivalent in Enghsh money calculated
at the rate of exchange ruling at the date and hour of preseniation for payment.
The Court, however, held that the plainhiff was entitled to have the calculation
made at the rale of exchange ruling on the day of the trial The unsatisfactory
nature of a rule which may give a plaintiffl mere or less, as the case may be,
than he would have obtained f the contract upon which he 18 suing had been
performed as agreed 13 obvious It was based upon Scott v Bepan (1831), 2
B. & Ad 78, $ L J (0s) K B 152, in which the €Courl expresced doubl as
to the propriety of 1ts own conclusion, a doubl in which the Court 1n Lebeaupin
v. Crispin (1920), 36 T L R 739, " respectfully concurred

The ruling b (ohn v. Boulken arose oul of a_ technical distincion
(oot apphicable, 1t 1s submitied, in relation to the point under consideration),
between an action for damages for breach of coniract and an action for debt,
a distinction which the Court, dechining to follow Cohn v Boulken, refused to
recogmse i Peyrae v. 'Wilkinson, [1924) 2 K B 166, 93 L. J Kk B 121, 130
L. T. 511. It 1s submitted that the amount recoverable in such cases 18 fixed
at the date of dishonour of the bill, and that Cohn v Boulken was upon this
point—it involved others (see ante, pp. 63, 84)—wrongly decided i

(i) It has been held that the clanmn may include ‘' interest until paymeat or
judgment ' (London & Universal Bank v Clancarty, [1892] 1 Q “® 689, 61 L. J
Q. B. 225 66 L. T 798); ' noting ' (Lawrence v Wilcocks, [1892] 1 Q. B 696;
61 L. J. Q B. 519, L. T 511), ' bank charges ™ (included n ‘' noting ')
(Dando v. Bodeu, [1893] 1 Q B 318, 62 L. J. Q. B. 339; 68 L. T 90)
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or a prior indorsqr, or the holder is 'suing the acceptory @rawer,
or an indorser. . .

(iii) The interest recoverable is &s from the time the bill
should be paid, even if the bill is dishonoured by non-accept-
ance. The ioterest normslly allowed is five per cent. unless
the bill itself provides for a different rate (k).

(iv) The expense of ‘ noting '’ is recoverable if noting has
taken place. oven if it was unnecessar’y; but the expense of
** protest "’ is only recoverable where it was both pecessary and
has actually taken place (1)

(v) The above provision 18 not exhaustive, ¢.g, the cost of
re-exchange has been held recoverable where the drawer was
foreign but the bill was pavable in England and dishonoured
there, although the Act only provides (see infra) for payment
of re-exchange in the case of bills dishonoured abroad (Re
Gillespie . ex p. Robarts (1886), 18 Q. B. D. 286: 56 L.. J. Q. B.
74, 56 L. T. 599) (m).

Biils dishonoured Abroad.—The foregoing applies only to bills
dishonoured at home  The rule as to bills dishonoured abroad (n)
is as follows - —

““In the case of s bill which has been dishonoured
abroad, in lieu of the above damages, the holder may recover
from the drawer or an indorser, and the drawer or an
indorser who has been compelled to pay the bill may recover
from any party liable to him, the amount of the re-exchange
with interest thereon until the time of payment *’

(section 57 (2))

It will be observed that the foregoing omits reference to

suing the acceptor. This is, presumably, because where a bill
.

(k) As to when interesl begins to run when bill provides for payment of
interest, see 8. 9 (3), ante, p. 64, note (r).

() As fo '“noling "’ and “ protest "', see pnst, Chap. XVI. Apparenily protfest
is only regarded as necessary in the case of *‘ foreign ™ hills; see post, p 171

{m) When, however, anylhing beyond that provided for 1 8. 87 is claimed, it
is not !> be deemed hquidaled damages for the purpose of a specially indorsed
wril, ete.

(n) It mus! be borne 1n mind that the distinclion here made between bills
dishonoured at home and bills dishonoured abroad does not square with the
distinction also drawn in lhe Act between inland and loreéga bills, as to which,
see 8 4, post, pp 169 ef seq.
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is payabie apd dishonoured ‘abroad, the amountjclaimable against
the acceptor will be.regulated by the law of the foreign country,
even if he is sued here. °*

Ag to what will be recoverable under the term '* re-exchange ’
as used in the above provision, the ffollowing may be quoted :
‘** * Re-exchange ', in its usual application means the loss
resulting from the dishonour of a bill in a country different to
that in which it was edrawn or indorred. The re-exchange is
ascertained by proof of the sum for which a sight bill (drawn at
the time and place of dishononr at the then rate of exchange
on the place where drawer or indorser sought to be charged
resides} must be drawn in order to realise at the place of dis-
honour the amount of the dishonoured Lill and the expenses
consequent on its dishonour. The expenses conseqent or dis-
honour are the expenses of protest, postage. customary com-
mission and brokerage, and, when a re-draft is drawn the price
of the stamp =~ (Chalmers).

Reduction of Interest.—-There may be cases where the
interest allowed by the foregoing provision would be inequitable,
e.g., where tender of payment has been made after dishonour,
it might be unfair to allow interest bevond the date of tender (o).
Such cases are provided for by the Act:—

“* Where by this Act interest may be recovered as
damages, such interest may, if justice rejuire 1t be with-
held wholly or in part, and where a bill i expressed to be
pavable with interest at a given rate, interest as damagee
may or may not be given at the same rafc as interest
proper "’

(section 57 (3)). The latter part ofethe sub-section means that
if the bill itself provides for a certain rate of jnterest. the Court
may from the time from which interest is allowed tu be claimed
under section 57 (1) (b) (ante, p. 107) allow it at u lower rate
or, presumably, at a higher rate. Up to the time. however, at
which the interest begins to be claimable under the Act, the
interest payable would be that provided for in the bill, if any.
Even this, however, may be reducible by the C3urt’under the

(o) For ofher examples, see Chalmers, note to s 57 (8,
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Moneylenders }‘ct, 1900, s. 1, whére that statute; appkies (see
post, p. 115, note (d)); and also by the operation of the
Bankruptey Act, 1914, s. 66 (1), which enacts that where a
bill provides for payment of interest exceeding five per cent.,
although the holder may .pprove for the full interest, yet, for the
purpose of dividend, the interest will be restricted to five per
cent., and the holder will not be entitled to interest beyond
until all the debts proved have been paid in full.

Liability of Transferor by Delivery.

In effect, the only parties to a bill are the drawer, acceptor,
and indorsers, who have signified their adhesion by the affixing
of their signatures (see section 23, ante, p 7T9). Buppose
however, a person holds a bill which is payable to bearer and
which therefore does not require indorsement by him in order
to transfer it, and he does so transfer it without indorsement.
What is the extent of his liability? The Act provides the
answer in the following terms : —

‘“ (1) Where the holder of a bill payable to bearer (p)
negotiates (g) it by delivery without indorsing it, he is called

a ‘ transferor by delivery '. (2) A transferor by delivery is

not liable on the instrument. (8) A transferor by delivery

who negotiates (r) a bill thereby warrants to his immediate
transferee being a holder for value that the bill is what it
purports to be, that he has a right to transfer it, and that
at the time of trunsfer he iz not aware of any fact which
renders it valueless '

(section 58).

It will be observed that the liability above imposed is only
towards the immediate tmansferee, and only if the latter is a
holder for value o(s). The three implied warranties were held
"to have been complied with in the following case. An agent
discounted with a bank bills payable to bearer handed to him

(p) As to when a bill is payable to bearer, see g. 8 (3), ante, p. 72, and s. 7 (9),
ante; 5= 75.

(q) L.e., " transfers ’, see post, p. 118.

(r) Le., ‘Lirar.fers , ibid The words '* who negotiales a bill thereby ™ appear
to be redundant, since the section has already defined a transferor by delivery as
a person who hegotiates it by delivery.

(s) Not necessarily a * holder in due course . '
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for thate purpose by his Principals, of which they were the
drawers. He ,did ngt indorse the bills. It was assumed that
he had paid over the money to his principals and was unable
to recall it. It transpired that the acceptances on the bills had
been forged by the principals, but the agent was ignorant of
this. The principals8 became insolvent, and the bank therefore
sought to recover from the agent, or, rather, to prove against
the agent’s estate, he. having become bankrupt. It was held
that the bank could not prove (Ex p. Bird (1851), 4 De G. & S.
278). *

The transfer by delivery of a bill payable to bearer must, of
course, be distinguished from the transfer by delivery of a bill
requiring indorsement by the transferor. The latter is provided
for by section 31 (4), post, p. 126.
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CHAPTER XII.

THE OONSIDERATION TFOR A BILL.

Consjderation Neocessary.—The liability of ‘a party to a bill is
contractual in its nature and. in accordance with general
contract law, is partly conditioned by the presence or absence
of consideration. A bill is a ‘' simple "’ contract (a), and con-
sideration is necessary to support a simple contra¢t whether the
contract be oral or written (Rann v. Hughes (1778), 7 T. R.
850). A person is not liable upon a nudum pactum or bare
promise, and it must be shown that he received some considera-
tion for his undertaking, or at least that he is estopped from
setting up the absence of 1t A party to a hill, whether acceptor,
drawer, or indorser. is therefore, when sued by the bolder,
entitled to set up the absence of eonsideration for his adhesion to
the bill in exoneration of his liability.

Differences in oase of Bills.—The general doctrine of con-
sideration, however, presents certain important variations in
relation to bills, now to he described.

(1) Consideration is presumed.—In an action on a bill against
a party thereto, the defendunt is presumed to have received
consideration unless the contrary is proved The Act provides
that

‘* every party whose signature appears on a bill is primé

facie deemed to have beceme a party thereto for value ™’
(section 80 (1)). For exaguple, B draws s bill upor A in favour
of C and A accepts. C indorses the bill to D. A dishonours the
' bill by non-payment. In an aetion by 1) against A, B, or C,
or in an action by C against A or B. or in an action by B
against A, there will be a presumption that A, B, and C in the
first casey B and C in the second case, and C in the third
casé'," received consideration for their adhesion to the bill.

{a) Except in the case of a corporalion when 1l chooses lo execule a bill under
seal—aee anle, p. 83. Presumably, in accordance with the general rule, the
corporation is then hable even if it received no considerution.
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(2) «The Conslderation meed not have been,recelved by the
Party Bued.—.F}ven if the party sued rebuts the {»resumption that
he received consideration for his signature, he is still liable if
consideration was given by the person suing, or even if it had
been given by a party through whom the person suing is claiming,
the Act providing that
" where value has at any time been given for a bill the
holder is deemed to be a holder for value as regards the
acceptor and all parties to the bill who became parties prior
to such ttme
{section 27 (2)}). In other words, when the holder of a bill
sues a party thereto, it is not necessary to his claim that the
consideration should have moved from him to the defendant.

It is sufficient that consideration has been given by any party
in the holder's chain of title provided that the defendant became
8 party before the giving of such consideration. The result is
that the plaintiff will succeed although he gave nothing for the
bill and the defendant received nothing for his adhesion to the
bill, and slthough the plaintiff was all along aware of the latter
fact. Yor example, B draws upon A, who accepts gratuitously.
C gives B value for the bill, and indorses it to D by way of
gift. D can sue A although D gave nothing for the bill and A
received nothing for his signature, and this applies even though
D knew that A accepted gratuitously. D can also sue B. But
D cannot sue C, a8 C did not become a party prior to the giving
of value The rule has been stated thus: ‘* The holder of a bill
who receives it from a holder for value, but does not humself
give value for it, has all the rights of a holder for value sgainst
all parties to the bill except the person from whom he received
it " (Chalmers) A person who bgeomes a party to a bill
gratuitously merely to oblige another pa:ty is called an

'

accommodation party’ .

'

Accommodation Parties.—The Act defines an accommodation
party as

—

‘a person who has signed a bill as drawer, acceptor,
or indorser, without receiving value therefor, and for the
purpose of legding his name to some other person '’

N.I. 8
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(section 28 (1)). Suppose B draws on A in favour of,, A or
B or both execucing the bill gratuitously to enable C to raise
money on the biil upon the strength of their names, they would
be accommodation parties. The Act goes on to provide that

** ap accommodaticn party is liable on the bill to a holder
for value; and 1t is immaterial whether, when such holder
took the bill, he knew such party to be an accommodation
party or not "’ .

(section 28 (2)) Thus, in the above example, A and B,
although they executed the bill without consideration, would be
liable to D if D gave C consideration for the bill, even though
D was aware at the time that A and B had signed without
consideration (b). It may be observed here that a distinction
should be made between & bill with an accommodation party and
an ‘* accommodation bill ”’.  *“ A bill which is signed by one or
more accommodation parties is frequently spoken of as an
accornmodation bill, but this is incorrect An accommodation
bl is a bill whereof the acceptor (1 ¢, the principal debtor
according to the terms of the instrument) is in substance a mere
surety for some other person who may or may not be a party
thereto. The distinction is maternal when questions arise as to
what is a discharge of the bill An accommodation bill 18 dis-
charged when it is discharged by the person who is in substance,
though not in form, the principal debtor (see, e.g , section 59 (3},
post, p 196), or if time be given to such person (¢) '’ (Chalmers).

(b) Certain duties which a holder awes towards an indorser hefore his right
to sue on the bill 18 complete are, or may be, excused where such drawer or
indorser 15 an accommodalion party see s 46 (2) (d) (presentment for payment),
post, p 153, s 50 (2) (d) (notice for dishonour), post, p 167, s 51 (9) (protest),
post, p 178 N

(cy Ie, if a binding agreement to give time 1s entered into—sce anfe, p 66
The following queslions suggest themselves A, bemg desirous of making a
-resent 1o B, but not having the money handy, accepts by way of gift a bl for
£100 drawn upon him by B in favour of C, and for which ( pays B the £100
The bill matures (1) If A meceis i, can he recover from B* (u) If A dishonours
the bill, and C claims upon B and B pays it, can B recover from A? () If
neither A nor B pays, and C sucs them both in one action and they (te, A and
B) claim indemnity from each other, what order should the Court make? The
answer-i0 (1) would seem clearly 1n the negative, because A did nol intend merely
to accommodate B (1 e, become surety for him), but intended a gift The case
of () i1s more dimcult It 1s irue that B gave nothing for A’s signalure, but
cannot he argue that, as the bill was a gift to him, he was really a party for the
accommodation of A? As to (1n) we offer it for discussior,
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Whaf, 18 Yalue.—It is now necessary to gonsider what is
mesant by the ,expregsion ‘‘ value ' in the foregoing provisions.
The Act says .
** * value ' means valuable consideration
(section 2). It provides further that
‘' valuable consideration for a bill may be constituted
by—(s8) any consideration sufficient to support a simple
contract; (b) an agtecedent debt or liability. Such a debt
or liability is deemed valuable consideration whether the bill
is payable on demand or at a future time '’
(section 27 (1)). The question of what amounts to a ‘" con-
sideration sufficient to support a simple contract >’ within (a), 8o
far as it appears to fall within the scope of the present treatise,
has already been discussed in connection with negotiable
ingtruments generally (see ante, pp. 27 et seq.), and what is
there stated is applicable in the present connection (d). An
instance of ‘* antecedent debt or liability ** within (b) is furnished
by McLean v. Clydesdale Bank {(1883), 9 A. C. 95; 50 L. T.
457, where a customer of a bank obtained a cheque from M.
and paid it into his account, which was overdrawn The bank
credited the account in reduction of the overdraft. It was held
that the bank was a holder for value and could recover the
amount of the cheque from M. Again, in Elkington v. Cooke
Hill (1914), 30 T. L. R. 670, the plaintiff, in December, 1912,
lent to the defendant £1,500 on the security of a promissory
note payable three months after demand. In March, 1914, the
plaintiff became uneasy sbout his money and saw the defendant,
who promised to pay in April. When April came, the defendant
rave the plaintiff a post-dated cheque for the amount, and the
plaintiff agreed that until the presentation of the cheque he
[ ]

(d) It may, however, be supplemented by the statementethat the mnadequacy of
the consideration for a bill may, while leaving the bill valid, hmit the amouns®
which a holder may recover upon 1t This is, firstly, by virtue of the equitable
rules relating lo uncogscionable or calching hargains, ie, unfair bargains made
with persons whose position renders them particularly liable lo improvident
dealing, e.g, expectant heirs, and, secondly, by virtue of the Moneylenders Act,
1900, s. 1, in proceedings by moneylenders aguinst borrowers or bhnrgowers'
estates for the enforcement of any security for money lent In the latter case the
Court may, where the interest or the amount charged for expenseg, ele, 13 excessive
and the transaction 1s harsh and unconscionable, re-open the transaction, and
relieve the horrower aganst the excess. This, however, will not affect a ‘‘ holder
m due course '’ (see pest, p. 191)
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would not claimiunder the note. Upon presentation, thke cheque
was dishonoured. The plaintiff sued upon the cheque. It was
held that the plaintiff’s agreement*®was consideration for the
cheque and that he was entitled to recover. And in Ayres v.
Moore, [19401 1 K. B 278:;109 L. J. K. B 91; 163 L. T. 337;
56 T. L. R. 145, where F, the secretary of a company, was
indebted to the plaintiff, A, for personal loans, and persuaded the
defendant, M, who was the chairman of .the company, to accept
certain bills payable to A upon the false pretence that the bills
were in respect of advances muade by A to F for the purposes
of the company, and ' handed the biils to M in payment of the
personal loans, it was held that the loans were ** an antecedent
debt or liability *’ moving from A (e).

Distinotion between Illegal and Void Consideration.—As
regards the person whio has taken the bill it is of no consequence
whether the consideration which moves from him is illegal or
merely void. In peither case has he given consideration in the
eve of the law, and o cunnot recover on the bill from the party
from whom he has received it But upon transfer by such
person the position 1w different in the two cases. Where B
obtains a bill from A for an illegal consideration and transfers it
to C, who gives value, C cannot recover from A if he knows of
the manner in which B obtained the instrument. For example,
in Woolf v Hamilton, [1808] 2 Q. B 337; 67 L.. J. Q. B 917,
79 L. T. 49, the defendani gave a cheque to X in payment of
hete lost on horse-races X indorsed the cheque to the plaintif
for value. The plaintiff knew the circumstances. Tt was held
that the plaintiff could not recover on the cheque, as the con-
sideration was by virtue of phe Gaming Act, 1835, to be deemed
illegal. And, again, in Jones v. Merionethshire Building Society,
1892] 1 Ch. 173; 61 L. J. Ch 138; 65 L. T. 685, the relatlives
of the defaulting secretary of a building society gave promissory
notes for the amount of his defalcations on the implied agree-
ment that he should not be prosecuted. It was held that the
society could not sue on the instruments, as they were given for
a consideration illegal on grounds of public policy. In order

(¢) The plaintifl failed in the action upon other® grounds.
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to recowdr iy such cases the holder must be g ‘' holder in due
course *’ (see .,post, Chapter XVII). But if B obtains a bill
from A for a consideration not illegal but merely void, and
transfers it to C for value, C, by giving value himself, cures
the want of value between A and .B and can recover from
A even though he®knew that the consideration given by B
was void. In Lilley v Rankin (1886), 56 L. J. Q. B 248;
55 L. T. 814, the defendunt gave a cheque to X in payment
of gambling Stock Exchange transactions. X indorsed the
cheque to tMe plaintiff for valve. The plaintiff knew of the
circumstances. It was held that the plaintiff could recover on
the cheque, as the consideration was merely void by virtue of
the Gaming Act, 1845, and not illegal.

Holder with Lien.—The Act provides that
*“ where the hoider of a bhill has a lien on it arising
either from contract or by implication of law, he is deemed
to be a holder for value to the extent of the sum for
which he has a lien "
(section 27 (8)). The position created by the sub-section may
be exemplified thus: B draws upon A for £150 in favour of
C. A accepts for value C indorses and delivers the bill to
D to secure a loan of £100 D can sue A or B, or both, for
£150. If he recovers the £150, he must pay £50 of it to C.
If D sues C he can of course only recover £100. Again,
assume in the foregoing example that B has drawn and A
accepted for C’s accommodation In such case D can recover
£100 only, whether he sues A, B, or C In the first example
D is, as against A and B, the holder for value of the bhill to
its full amount, by virtue of section 27 (2) (see ante, p. 118);
but in the second example D is ohly the holder for value to
the amount of his lien, by virtue of section 2% (8), supra.
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CHAPTER XIII.

THE NEGOTIATION OF A BILL.

IN treating of negotiable instruments in general, it was seen
that the two characteristics of such dpcuments were (1) the
transferability of the instrument together with the right of action
upon it, by simple delivery of the instrument itself, and (2) the
ability, under proper conditions, of such transferee to obtain a
title free from any equities which might encumber the title of
the transferor (see ante, Part I, Chapters 1 and II). The
former of these characteristics, in their relation to bills, will
form the subject of the present chapter (a).

Meaning of Negottation.—To describe the transfer of a bill by
delivery, or delivery with indorsement (as the case may be), the
Act employs the term ‘' megotiation’ (b).

‘“ A bill is negotiated when it is transferred from one
person to, another mn such a manner as to constitute the
transferee the holder (c¢) of the bill ”

(section 31 (1)). It should be borne in mind that this chapter
treats only of bills which are, in fact, transferable. A bill
may be so worded as not to be transferable at all and then, of
course, it cannot be negotiable in whatever sense that term is
used.

How Bill is Negotiated.—The Act provides that
‘““a bill payable to bearer (d) 18 negotiated by
delivery (e) "’ ‘
(sectxon 31 (2) ), while
‘a bill payable to order (f) is negotmted by the

indorsement of the holder completed by delivery *’

(a) The latter will be dealt with in Chapter XVII, post.

(b) 8= Note on the use of this term, ante, p 46.

(¢) For meaning of ** holder ", see post, p. 130.

(d) As to swherr a bill is payable fo bearer, see 8. 7 (3) (ante, p. 72) and
s. 8 (3) (ibid.).

(¢) For meaning of ‘' delivery ", see ante, p. 91,

(N As to when a bill is payahle to order, see 8. 8 (4), ante p. 67.
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(sectioir® 31, (3)). As we’ have seen, the [ondition of the
transferability. of a negotiable instrument by mere delivery is
that it is mn a ** deliverablé state "’ (g). In the case of a bill, if
it is payable to bearer and 18 otherwise complete, it is in a
deliverable state as it stands, while«if 1t is payable to order,
it needs, in order to'put it into a deliverable state, indorsement,
i.e., a statement by the transferor authorising or commanding
payment to some ones other than the transferor himself (h).
As will be seen, however, when it is intended to make the bill
payable merély to bearer, the bare signature of the transferor
implies such a statement

What will constitute Indorsement.—The Act provides that

* an indorsement in order to operate ss & negotiation
must comply with the following conditions, namely—(1) it
must be written (1) on the bill itself (k) and be signed (1)
by the indorser. The simple signature of the indorser on
the bill, without additional words, is sufficient (m). An
indorsement written on an allonge (n), or on a ‘ copy’ of
a bill issued or negotiated in a country where °‘ copies’
are recognised, 18 deemed to be written on the bill itself.
(2) It must be an indorsement of the entire bill. A partial
indorsement, that 18 to say, an indorsement which purports
to transfer to the indorsee a part only of the amount

(g) Sec ante, p 25

(hy This, 1t 1s apprechended, 13 siriclly the meaning of indorsement, alihough,
as has been seen (ante, pp 105, 106 et scq), the term 1s ulso used to include
‘“ backing ° or the affixing of ms signature lo the till by a person (other than an
acceptor, drawer, or mndorser in the strict sense), who desires to make himself
responsible for payment of the bill to a holder in due course. See Shaw v
Holland, [1913) 2 K B, at p 17, where Hamilton, J, says ‘' But before the
plamntiffs ever 1ndorsed them [ie, the bifis 1 question], and before the
plantiffs, therelore, ever ordered psyment to anybody . .."

(1) Includes “ printed " (s 2, ante, p 60)

(kY It 18 almost 1nvariably, but not necessardy, written on the back (Ez p Yale.l
(1857), 27 1. J Bk 9, 2 Do G & J. 191)

() As lo what conSlitutes signature, see s 91 (1), ante, p. 80, and observe the
alternative of sealing in case of corporation, s 91 (2), wnte, p 85

(m) When it s mlended merely to make the bill payable to bearer, :e to
mdorqe it " 10 blank ', sec s 34 (1), post, p 120

{n) ** Since there 1s no Jegal Jimit to the number of indorsements, there may
be no room to wiile them all on the bill itself the supernuflerary® indorsements
may, therelore, as above provided, be wrilten on a shp of paper annexed to the
bill, called an ‘allonge ', or parfly on both An allonge 1s thenceforth part of
the bill, and requres no additional stamp ™ (Byles)
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payable (0),\or which purports.to transfer the bifl‘to two
or more indorsees severally, does not eperate as & negotia-
tion of the bill. (3) Where a bill is payable to the order
of two or more payees or indorsees who are not partners (p)
all must indorse, unless the one indorsing has authority
to indorse for the otheia. (4) Where, in a bill payable to
order. the payee or indorsee is wrongly designated, or his
name is misspelt, he may indorde the bill as therein
uescribed, adding, if he think fit, his proper gignature (q).
(5) Where there are two or more indorsements on a bill,
each indorsement is deemed to have been made in the
order in which it appears on the bill until the contrary
is proved. (6) An indorsement may be meade in blank, or
special. It may also contain terms making it restrictive '
(section 32). An indorsement must correspond with the man-
date on the face of the bill, e.g., in Slingsby v District Bank,
[1932] 1 E. B. 544; 101 L. J. K. B. 281; 146 L. T. 837; 48
T. .. R. 114, 8 cheque was made payable to “J. P. & Co.
per C. & P. or order’’ and was indorsed merely “C. & P."".
It was beld that the indorsement was faulty, and should have been
“J. P. & Co. per pro C & P.”” As the indorsement was forged.
the bank upon which the cheque was drawn was held liable for
paying the cheque, notwithstanding the protection given to
bankers for paying upon forged indorsements, & topic dealt with
later (see posf, Chapters XXI and XXII).

Indorsement Iin Blank: BSpecial Indorsement.—The Act
provides that

‘(1) An indorsement in blank specifies no indorsee, and

a bill go indorsed becort.es payable to bearer. (2) A special

= (o) That is to say, then payable. K.g.,, A holds a bill for £100, A indorses
thus : ** pay B £#0 . Such an indorsement will oot amount 10 negotiation. But
* pay B. £40, the balance heving beem received by me'’, wpuld be valid. In the
first instance, however, the payer may psy B the £40 as the indorsement authorises
lum to do so.

{p) the case of partners each has implied authority to indorse for the firm.

{9) is, in fact, is the course a'aost invariably adopled. Note that a bill
payable to '.Mrs. Brown " or ‘' Mrs. John Brown " should not be indorsed in
similar terms, as this is not a case of wrong designation or misspelling. It
should be indorsed with the proper name of the indorser thus: *‘‘ Jane Brown ',
or ‘““ Jane Brown, wife of Mr. Brown ', or * Jane Brown, wife of Mr. John
Brown ", as the case may be.
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indspsergent specifies the person to whofn, or to whose
order, the.bill is to be payable. (3) The provisions of this
Act relating to & payeb apply with the necessary modifica-
tions to an indorsee under a special indorsement  (4) When
8 bill bas been indorsed in blanke any holder may convert
the blank indorsement into a special indorsement by writing
above the indorser’s signature a direction to pay the bill to
or to the order of himself or some other person "’

(section 34).
The foregoing section may be exemplified thus: —

(1) A bill is payable to A. A indorses the bill by simply affix-
ing his signature. This is an indorsement in blank by A. Again,
suppose A indorses the bill to B (i.¢., indorses it specially ; see next
example), and B merely affixes his signature. This is also an
indorsement in blank by B. In either case the bill becomes
payable to bearer (see section 8 (3). ante, p. 72).

(2) A bill is payable toc A. A indorses it thus, '* Pay B’ or
* Pay B or order ', and affixes his signature. This is a special
indorsement by A. Again, B indorses the bill ** Pay C ” or *' Pay
C or order "', and affixes his signature. This is a special indorse-
ment by B.

(8) A bill is payable to A. A indorses it in blank and negotiates
it to B. B may write above A’s signature the words ** Pay B "’
or " Pay B or order ’. Or he may write the words ** Pay C "’
or ““ Pay C or order . 1In either case the effect will be the same
as if A had written those words himself, and the bill will have
become specially indorsed as by A in favour of B or C, -as the
case may be. In the latter of the two examples B will not be
liable as indorser. .

Restriotive Indorsement.—It is provided by the Act that
‘“an inddrsement is restrictive which prohibits the
further negotiation of the bill or which expresses that it is
a mere suthority to deal with the bill as thereby dirctted,
and not a transfer of the ownership thereof, ag, for example,
if & bill be indorsed ‘ Pay D only °, or ' Pay D for the account
of X’ or ‘ Pay D or order for collection ’ ™’
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(section 35 (1)\. The foregoing shb-section provide#-ior two
ceses i — . .

(i) Where #he indorser desires to transfer the ownership in
the bill to the indorsee himself, but to prevent the indorsee from
negotiating it, i.e., to prevent him transferring the bill so as to
constitute his transferee the ‘‘ holder '’ of the hill in accordance
with section 31 (1), ante, p. 118. The example *‘ Pay D only ”’
belongs to this case. It should be obsetved that it is the word
"“only "’ in the example which makes the indorsement restrictive.
The indorsement ** Pay D '’ merely would not be restrictive (see
section 8 (4), ante, p. 67).

(ii) Where the indorser does not desire to transfer the
ownership of the bill at all, but merely to confer upon the trans-
feree such rights of dealing with the bill as the indorsement
indicates. The examples *“ Pay D for the account of X’ and
‘“ Pay D or order for collection '~ apply to this case.

The position of the indorsee under a restrictive indorsement
is provided for in the Act thus:—

‘* A restrictive indorsement gives the indorsee the right
to receive payment of the bill and to sue any party thereto
that his indorser could have sued, but gives him no power
to transfer his rights as indorsee unless it expressly authorise
him to do so "’

(section 35 (2)). Of the two examples given in (ii), supra, the
earlier shows no authority, and the latter shows authority, to the
indorsee to transfer his rights. So that, under ** Pay D for the
account of X ’, D could not indorse the bill to E so as to give
E the right to obtain payment on X’s account; but under ‘* Pay
D or order for collection *’, D could indorse to E, enabling E to
collect the bill (r). '

« The rights of & further indorsee in pursuance of a restrictive
indorsement authorising further transfer are dealt with by the
Act in the provision that

(r) & should be observed that “‘ It has never been attempted fo make the payer
responsible for the due application of the proceeds by the indorsee, and it is
clear that he is not responsible " (Chalmers). In other words, the duty of the
payer ends with payment to the immediate payee, € g., under ‘‘ Pay D for the
account of X ", the payer would not be responsible for thn misappropriation of
the amount by D.
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“®where a restrictive indorsement aythorises further
transfer, all subsequent indorsees take the bill with the
same rights and subjedt to the same liabilities as the first
indorsee under the restrictive indorsement '’

(section 35 (8)). This may be exemplified by the case of C
indorsing a bill ** Pay D or order for collection’’. D indorses
to E. E may sue the persons liable on the bill. Having
obtained payment, E nmy be sued by C, and, on the other hand,
E may set up against C any defence which D had against C.

L

Conditional Indorsement.—The Act provides that
‘“ where & bill purports to be indorsed conditionally the
condition may be disregarded by the payer, and payment to
the indorsee is valid whether the condition has been fulfilled
or not "’
(section 83). For example, a bill runs =" Pay X on his marriage *".
The payer may disregard the words italicised, and treat the bill
as payable on demand. The section is permissive, however, and
therefore the payer may, if he so desires, insist upon reasonable
proof of the fulfilment of the condition before payment.

Continuation of Negotiabllity.—The Act provides that
“* where a bill is negotiable in its origin it continues to
be negotiable until it has been (a) restrictively indorsed or
(b) discharged by payment or otherwise ™’
(section 36 (1)). For example, such a bill may be transferred
after the holder has commenced an action upon it (8), certainly
if the transferee has no notice of the action, and probably if he
has (Deuters v. Townaend (1864), 33 L. J. Q. B. 301). The only
remedy, apparently, of the defendant on finding himself sued by
the transferee would be to apply g the Court to stay omne or

other of the actions. .

Negotlation of Overdue Bill.—The Act provides that
‘“where an overdue bill is negotiated it can only be

negotiated subject to any defect of title (t) affecting it at

its maturity, and thenceforward no person who takes it can

(s) O! course, before judgment, when there would be a merBer 1n*the judgment
of the right of action on the bill.

() As to what conplitules a * defect in lille ", sec s. 29 (2), post, p. 184, but
it may be mentioned here that the term used before the Act was '* equity attaching



124 NEGOTIABLE INSTRUMENTS,.
acquire or gie a better title than that which the pefson from
whom he took it had *’ ‘
(section 36 (2)). The effect of this sub-section may be stated
thus: Of the two characteristics of a negotiable instrument, viz.,
transferability by delivery-and transferability free from equities,
an overdue bill retains the former and loses the Iatter. In other
words, no one can take an overdue bill as a ‘" holder in due
course . :

As to when a bill (other than a bill payable qu demand) is
overdue, see section 14, post. p 145. As to a bill payable on
demand the Act provides that

‘s bill payable on demand is deemed to be overdue
within the meaning and for the purposes of this section (u},
when 1t appears on the face of 1t to have been in circulation
for an unreasonable length of time  What is an unreasonable
length of time for this purpose is a gquestion of facf '’

(section 36 (3))

The date of the indorsement is of course also a question of
fact, but

" except where an indorsement bears date after the
maturity of the bill, every negotiation is primé facie deemed
to have been effected before the hill was overdue '

(section 36 (4))

Negotiation of Dishonoured Bill.—The Act provides that
‘“where a bill which is not overdue has been dis-

honoured (z) any person who takes it with notice of the

dishonour tekes it subject to any defect of title attaching

.

to the bill ", as distipct from * collateral equity . * In the law of bills of
wexchange, a distinction 18 drawn belween ' equities attaching to the bill itself ’
(such as an agreement between the original parties to the bill that in certain
events the acceptor shall not be held lable) and ‘' collateral equities’, such as
set-off. As a rule a bill of exchange in the hand of a bond fide holder for value
is not subject to the equities between prior parties, bul in the case of a bill nego-
tiated when overdue, the holder takes it subject to the ° equities attaching to the
bill °, *Tithough not to any collateral equities* (Sweet's Law Dictionary).

{u) As lo when a bill payable on demand 15 due for the purpose of presentation
tor payment ‘in order to render drawer and indorsers liable, see s. 45 (2), post,
p 147,

(z) I.e, by non-acceptance. A bill dishonoured by ,non-payment becomes
overdue.
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thesdto pt the time of *dishonour, but notping in this sub-

section shall affect the rights of a holder h due course *’
(section 36 (5)). This placks the transferee of a dishonoured bill
in & position similar to that of the transferee of an overdue bill,
with, however, this important differenoe, that, as has been stated
(supra), no one can take an overdue bill as a ‘* holder in due
course *’, but there ean be such a holder of a dishonoured bill,
and he will not take subject to defects of title. In other words,
in the case of an overdue bill, notice of that fact is immaterisl
to the question of a holder's rights; contra in the case of a
dishonoured bill.

Negotiation Back and Re-Issue.—Suppose a bill is transferred
by delivery by the holder back to a prior party, what is such
party’s position? The point is dealt with by the Aet thus:—

‘ Where a bill is negotiated back to the drawer, or to a
prior indorser or to the acceptor, such party may. subject to
the provisions of this Act, re-issue and further negotiate the
bill, but he is not entitled to enforce payment of the bill
against any intervening party to whom he was previously
liable "

(section 87). For example, B draws on A in favour of C. C
indorses to D. D indorses to E. E indorses back to C C will
have no rights agamnst D and E, although he will, of course,
maintain his rights against A and B. The reason is that if C
were able to sue D and E as his prior indorsers, D and E could
sue C a8 their prior indorser, and so the law cancels both sets of
rights in order to avoid circuity of action. Further, C may
indorse the bill to, say, F in the ordinary way.

The expression ‘‘subject to the provisions of this Act’’ in
the section refers, inter alia, to the psovision that s bill ceases to
be negotiable when it has been restrictively ingdorsed or has been
discharged (see section 36 (1), ante, p. 123). Therefore, if, in*
the above example, D had indorsed the bill ““ Pay E only ”’, E
could, of course, not indorse back to C.

Transfer without Indorsement.—Suppose s bill payaite to
order and therefore requiring indorsement in order to, negotiate
it, is delivered without indorsement with the intention of trans-
ferring it to the deliveree, what is the position of the deliveree?
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If he takes witHout giving value it'is possible that hishas no
rights at all (y), but if he takes for value his position is thu
defined by the Act:—

‘“ Where the holder of a bill payable to his order transfers
it for value without indorsing it (z), the transfer gives the
transferee such title as the transferor had in the bill, and
the transferee in addition acquires the right to have the
indorsement of the transferor’’ :

(section 31 (4)). This is merely an application of the rule that
an equitable owner may call upon the legal owner for a transfer
of the legal estate. Thus a bill payable to X is handed by X to
Y for value without indorsement. Y can sue the parties prior to
X, subject, however, to such defences on their part as they
could have set up had they been sued by X. But he is not a
‘“holder " within the meaning of the Act (see post, p. 130),
and he cannot sue in his own name only. He is merely the
equitable assignee (Good v. Walker (1892), 61 L. J. Q. B. 736),
and must join X as a party to the proceedings (see ante, p. 5).
In addition, he may sue X for specific performance of X’s implied
contract to indorse the bill (e¢), upon which he becomes the
‘“ holder ”’ and can recover from X as indorser (b) It must be
observed also that when he has obtained X's indorsement the
negotiation will not date back to the time of the delivery, but
be regarded as at the date of the subsequent indorsement. So
that if, for example, there was a defect in X’s title, and Y took
the delivery in ignorance of it, but received notice before he
obtained X's indorsement, Y will not be a *‘ holder in due course *’
(Whistler v. Forster, ante, p. 25) (c).

(y) Because the result 1s al best an equilable assignnent, and the question of
whether consideration 18 @ necessaty element in an equitable assignment cannot
be regarded as settled, see ante, p 5

- (z) The holder nced*not be the aclunl transferor, if the latier 1s his agent:
Walters v. Neary (1904), 21 T L R 146, where the acceptor was held to be the
payee's agent.

(¢) By 8 47 of the Supreme Court of Judicalure (Consolidation) Act, 1925, the
Court may, 1n the event of the transferor not complying with the order o indorse,
order the indorsement lo be made by someone nominated in that behalf, who may
be thewiransferee himself See also Rules of the Suprieme Courl, O 42, r. 30

(b) The claums against the transferor for specific performance and the amount
of the bill can be «ombined 1n one achion Wallers v Neary, supru, note (z)

{¢) The case of the transfer by delivery of a bill requiring indorsement must
not be confused wilth the transfer by delivery of a bill payable to bearer, ie.,
not requiring indorsement and nol n facl indorsed by the' transferor It is the
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Tranrfer by Assignment.>—It will have beert observed that
although the normal method of transferring a bl is by negotia-
tion (d) (i.e., transfer in such manner as to constitute the trans-
feree a ‘‘ holder '’ (see section 81 (1), ante, p. 118), with all the
rights, powers, and duties attaching to such a position (e)),
nevertheless there is hothing to prevent transfer by the methods
available for non-negotiable instruments. ‘‘ A bill is a chattel;
therefore it may be sold s a chattel. A bill is a chose in action;
therefore it may be assigned as & chose in action’’ (Chalmers).
In the case of a bill payable to order, which is the only case
where the point is likely to arise, the position may be put thus:
The mere delivery of the instrument unindorsed will, if for value,
operate as an equiteble assignment with the results stated ante,
p.- 126. But the transferor might go further and assign his
rights in accordance with section 136 of the Law of Property
Act, 1925 (ante, p. 6), and in such case the assignment. will be
legal and the assignee would be able to sue on the bill in his own
name, subject, of course, to equities (ibid.). Suppose, however,
that the transferor assigns his rights in accordance with the
statutory provision just referred to, but does not hand over the
bill and afterwards negotiates it to a holder for value without
notice of the assignment - whom will & person liable on the bill
have to pay—the assignee, or the transferee under the law
merchant? Clearly, -the latter’'s title will prevail.

Efteot of Bill upon Liability for which {t was given.—A person
who receives a bill on account of a debt (f) cannot sue for the
debt, or assign it so as to bind the debtor, during the pendency
of the bill. In Bence v. Shearman, [1898] 2 Ch. 582; 67

transferor in the latter case only who 1s knoww as a ** transferor by delivery ",
and his position is dealt with in s 58, ante, p 110. It will be ohserved that in
neither case 1s the transferor hable on the instrument itsdf, and in both cases
his liability is only to a holder for value, but in the former case the hability of
the transferof is o execute an tndorsement, whereupon he becomes liable on the
bill as indorser, while ¢n the lalier case his liability comsists in certain implied
warranties as to genuineness, right of transfer, and ignorance of anything
rendering the bill invalid

(d) Transfer by negotwation, te, by delivery in case of a bearer bill, qr by
indorsement plus dclivery in the case of an order bill, is oflen referred to as
transfer ' under the law merchant ". - N

(e) As to which, see post, Chaps. XIV—-XVI

() Whether the bill 1s given by the debtor or a siranger : Allen v.- Ropal Bank
of Canada (1926), 95 L..J. P. C 17; 134 L. T. 194; 41 T. L. R, 625
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L. J. Ch. 518;\78 L. T. 804, the defendant gave a gheque on
account of a debt. Before the cheque was cashed the creditor
assigned the debt to the plaintiff, and notice of the assignment
was given to the defendant. The creditor retained the cheque.
It was heli that the defendant could disregard the notice of
assigmnent. In other words, the bill given in payment of & debt
operates as a conditional payment. If the bill is dishonoured,
the creditor can sue either on the bill or for the debt. If he
negotiates the bill, he cannot sue for the debt unless he gets
back the bill before action. In Davis v. Rely, [1898] 1 Q. B.
1; 66 L. J. Q B. 844; 77 L. T. 399, A supplied goods to B,
for which B gave A a bill. A indorsed the bill to C, and then
sued B for the price of the goods. It was held that while the
bill was outstanding A could not sue B for the goods, and that
it was necessary for A to have got back the bill before action,
and not merely before triul. On the other hand, the transferee
of the bill can only sue on the bill and not for the debt, i.¢., the
transfer of the bill does not operate as an assigniuent of the debt,
but only of the obligation contained in the bill itself (g).

Transfer by Operation of Law.— When o il 1s transferred
or, more accurately, transmitted by operation of law, e.g., on
the bankruptcy or death of the holder, the transmittee, 2.¢., the
trustee in the case of bankruptcy, or personal representative in
the case of death, may, in order to realise it, find himself under
the necessity of indorsing it. In such event, he will wish to
relieve himself from any liability as indorser and to confine such
liability to the estate he represents. To meet such case the Act
provides that

*“ where a person 1s under obligation to indorse a bill in

a representative capa@ity, he may indorse the bill in such
terms as to wiegative personal liability

(section 81 (5)). He must, however, consider what terms are

necessary ‘' to negative personal liability *’ .and, in this con-

nection, he should recall the cases upcn section 26 (1) (ante,

e )

(g) Of course, if it is proved thal the bill was received by the creditor in
absolute digchargs of the debt, the debt is extinguished, and the creditor can
only claim upon the bill. Bul the onus of proof is upon ithe debtor, as the pre-
sumption is in favour of the bill being intended as merely conditional payment:
Allen v. Royal Bank of Canada (previous note).
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.
p- 88), which decide that mere words of descnptlon are not
sufficiertt! Bor example, indorsement in thy form of ‘A,
executor of B deceased "', might render A personally liable, even
gince the Act (Liverpool Bank v. Walker (1859), 4 De G. & J.
24), and he should add some such words as ‘“ so far as assets
only "’. If, further, he desires that neither he nor the estate
he represents shall he liable, he may take advantage of
section 16 (1), ante, p. 104, as well as of the above provision,
and confine liability to barties prior to the bankrupt or deceased,
as the case may be.

The followmg further points may be noted in the present
connection : —

The legatee of a bill requiring indorsement cannot indorse
it himself. The bill passes in the first instance to the personal
representative of the deceared whose indorsement is necessary.
The legatee is not the testator’s agent for purpose of indorsing
(Bishop v. Curtis (1852), 18 Q B. 878; 21 L. J. Q. B. 391).

Where there are several executors of an estate which
includes a bill requring indorsement in order to negotiate it,
the indorsement of one is, it 18 believed, sufficient

When a sheriff takes bills in execufion, can he dispose of
them by negotiation? ‘It would seem . . . that he must keep
all bills and endeavour to colleet them himself '’ (Chalmers) (h).

(k) Whom see for reasons for the statement quoted. It appears clear that
he cannot indorse a bill, as the Judgmemts/Act, 1838, upon which his authonty
depends, gives mm no such power.
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CHAPTER XIV.

THE HOLDER OF A BILL: HIS RIGHTS AND POWERS.

THE largest part of the law relating to bills (a) is directed to the
ascertainment of the position of the holder. The liability of the
parties (i.e., drawer, acceptor, indorser) s, in the first instance,
towards the ‘' holder '’ of the bill (see ente, Chapter XI); the
negotiation of a bill means its transfer to a ‘* holder ”’ (see ante,
Chapter XIII); the discharge of a bill means, ordinarily, payment
to the ** holder "’ by the party primarily liable upon it (see post,
Chapter XVIII). The present and the two succeeding chapters
will be devoted to a more precise consideration of what con-
stitutes & holder and to a detailed statement of his rights,
powers and duties.

Who is a Holder.

Definition of Holder.—The Act defines “ holder "’ as meaning
‘“the payee or indorsee of a bill or note who is in
possession of it, or the bearer thereof ™’
(section 2). Taking this in conjunction with the definition of
““ bearer *’ (ante, p. 75), the following may be laid down as the
requisites of & holder:—

. Requisites of Holder.——(i) He must be in possession of the
bill.
(ii) I the bill is payable to bearer (b), nothing further is
necessary, as the person in possession is such bearer.
(iif) If the bill is not “payable to bearer, he must be the
. Pperson to whom the bill is payable (c).

(a) And to negoetiable instruments generally, see Part 1* ante.

(b) It will be borne in mind that a bill 1s payable to bearer not only where
it was originally, or has been since, made so payable, but also where, bemng pay-
able t& order, 1t has been indorsed jn blank (see s. 8 (3), ante, p. 72, and s 34 (V),
ante, p. 120), and it may also be treated as payable to bearer where the payee is a
fictitious or son-exfsting person (see 8. 7 (3), ante, p. 72).

(¢) I e., the original payee or the person nominated as payee by special indorse-
ment (see 8. 34 (2), (3), ante, pp. 120, 121).
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Posgpssor not neoeswlly' Holder.—It  important to
observe thal except where the bill is payabl® to bearer, mere
possession does not constitute the possessor a ‘‘ holder’. In
other words, ‘‘ possession " is not equivalent to ‘‘ holding
except in the case of a bearer bill. For example, a transferee for
value of a bill payable to order, and not indorsed by the
transferor, has the right to demand the indorsement of the
transferor; but until hg obtains it he is not the ‘‘ holder *’, and,
inter alia, he cannot sue on the bill in his own name or negotiate
it (see ante,opp. 125, 126).

Holder not necessarily Owner.—On the other hand the
holder of a bill is not necessarily the ‘‘owner’’ of it. A, the
owner and holder of a bill, indorses the bill to B for collection
merely. B is a ‘* holder ’’, and may sue on the bill.

Holder not necessarily Lawful Holder.—Moreover, the
term ‘‘ holder *’ is not equivalent to ‘‘ lawful holder ’’. X steals
a bearer bill. He can, inter alia, negotiate the bill as holder so
88 to give a good title to a ‘‘ holder in due course’’. ‘‘ In the
cases the term ‘holder’ is used in different senses. It is
generally used to denote the lawful holder or holder in due
course. It then ineludes (a) the person to whom s bill is by its
terms payable and whose title is good against all the world;
(b) the person to whom a bill is by its terms payable, and who,
as against third parties, is entitled to enforce payment thereof,
though as between himself and his transferor he is a mere agent
or bailee with a defeasible title, e.g., an indorsee for collection.
But ‘ holder ’ is also used to denote an unlawful holder, that is,
the person to whom a bill is by its terms payable, whose
possession is unlawful (e.g., the findey of a bill indorsed in blank),
but who nevertheless can give a valid discharge to a person who
pays it in good faith, and also a good title to a person who takes
it before maturity in good faith and for value. . . . The above
definition (d) incf'udes both classes of holder '’ (¢) (Chalmenrs).

(d) That in 8. 2, ante, p. 130
{¢) But '* An unlawful holder must ba distinguished frop a mere wrongful
possessor, e.g., a person holding under a forged indorsement, or a person who has
siolen a bill payable to the order of another. Such a persop has.no rights and
can give none ' (ibid.).
}
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Rights and Powers ef a Holder.

Statement of ‘Rights and Powers.—The rights and powers of
the holder of & bill mey be stated as follows:—(i) to retain
possession of the bill, (ii) to present the bill for acceptance,
(iii) to preseni the bill for. payment, (iv) to note or protest the
bill upon non-acceptance or non-payment, (v) to sue upon the
bill, (vi) to negotiate the bill, (vii) to insert additional matter in
the bill, (viii) to discharge the payer of the bill,

(i) The Right to Retain Possession,—The right of s holder
to continue to hold or retain possession of the bill resembles
generally that belonging to the possessor of any other chattel
and depends upon the validity and nature of his title. Thus
the finder of a bill may retain 1t as agsainst all except the true
owner in accordance with the well-known rule in Armory v.
Delamirie (1722), 1 Str. 504 Again, a pledgee may hold the
bill until redemption, and a donee or purchaser may hold it
absolutely, provided that the pledgor, donor or vendor, as the
case may be, has the corresponding right of disposition over the
bill. But the case of a bill (in common with negotiable instru-
ments in general) differs from that of other chattels in this
important respect, that where the possessor, whether he obtained
possession a8 absclute owner or as mere pledgee, did so as a
‘*“ holder in due course ’’, he will be unaflected by any defect in
the right of disposition of the person from whom he obtained
such possession.

(i) The Right to present for Acceptance.—Under the head
of the ‘ Duties of the Holder *’ (see post, Chapter XV), the cases
are given in which it is the duty of a holder to present the bill to
the drawee for acceptance in order to secure his rights. In other

~gases, however, the holder has the right to present for acceptance
if he so chooses (f). ,

(iii) The Right t¢ present for Payment.—As a rule it is the

duty of the holder of & bill to present it to the aceeptor for pay-

.

() As to the object of exercising this option to present for acceplance, see
post, pp. 137, 138,
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ment i’ order to complete his right to recovef on the bill (see
post, Chapter XV). : In certain cases, however, as will be seen,
presentment for payment ‘is excused. Nevertheless, the holder
has the right to present for payment in such cases if he so
desires (g). :

(iv) The Right to Note or Protest.—In connection with
“* Duties of the Holder'”’, post, Chapter XVI, it will be cbserved
when it is the duty of the holder to ‘* note '’ or *‘ protest ’’ the
bill for non-acceptance or non-payment, and when pot. In the
latter event, the holder hes the right to note or protest, if such
a course appears to him desirable (h).

(v) The Right to Bue..—The Act provides expressly that the

holder of a bill
“ may sue on the bill in his own name ™’

(section 38 (1)) This, of course, is but an application of the
general principle of transferability by delivery (or by indorsement
with delivery), attaching to negotisble instruments in general
(see ante. Part 1, Chapters T and II} Tt must be observed,
however, that the right to sue upon a bill is not the same thing
as the nght to recover upon it. Whether a holder will succeed
in his suit depends upou his title, whether, for instance, he i8
8 holder for value, or a holder in due course. All that the above
provision means is that where he has the right to recover on
the bill, he may bring his action " in his own name ’’, t.e.,
without joining any party through whom he derives title For
exemple, B purchases from A a bill payable to A. A has not
indorsed the bill. B cannot sue on the bill without joining A.
But if A has indorsed the bill in blank or specially to B, B csn
sue alone in his own name. On the other hand, if A obtained
the bill by fraud and B is not s ** holder 1n due course ’
cannot recover qn the bill from the parties prior to A (i).

(g) As to when 8 holder should present for payment when such preseniment
is excused, see post, p 152 -

{(h) As lo this see post, p. 173.

(1) A person who carries on business in other than his trhe nafe cannol sue
(although he may be sued) on a business bill while he 1s in default under the
Registration of Business Names Act, 1916, s 8 (1), which provides that the rights
of a defaulter under the Act ‘“under or ansing out of say contract made or
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(vi) The ngl‘t to Negotiate.—Three observatians }aay be

made upon this topic:— ‘
(a) The right to negotiate must be distinguished from the
power to negotiate. ‘° The right to negotiate is an incident of

ownership; the power to negotiate is an incident of apparent
ownership * (Chalmers). For example, A indorses a bill to
B, his agent, to enable B to collect it on A’s behalf. B indorses
it to C for value and C is ignorant that*'B is merely ap agent
for ccllection, i.e., C is & '* holder in due course ".{ The nego-
tiation to C is good. B had no right to negotiate, as he was
neither the owner nor invested with authority to negotiate. But
he had the power to negotiate as he was apparently the owner.
In other words, ‘' right '’ includes ** power ’, but ‘' power '’ does
not necessarily include ‘' right °’. The position is stated in the
Aet thus,

‘* Where his (k) title is defective, if he negotiates the
bill to a holder in due course that holder obtains a good
and complete title to the bill

(section 38 (3) (a)).

(b) The power to megotiate must be distinguished from the
power to sue on the bill. A bill is payable to ** A only '’ (see
section 35 (1), ante, p. 122). A can sue on such bill (assuming,
of course, that there is no defect in his title or that he is a
‘“ holder in due course ’), but he cannot negotiate it.

(¢) Negotiation must be distinguished from transfer by
assignment. A bill payable to A is delivered by him to B
without indorsement. B has certain rights in respect of the
bill (see section 31 (4), ante, p. 126). B can transfer these
rights to C in the proper manner, but he cannot negotiate the
bill to C, i.e., he cannot make C the ‘‘ holder ’’. In other words,
negotiation is trangfer and something more, namely, transfer
tinder such circumstances as to constitute the transferee the
*“ holder ™’ (section 31 (1), ante, p. 118), i.e., pgssessor with the
rights and powers dealt with in the present chapter.

entered -into by or on behalf of such defauller in relation to the business in

respect to the carrying on of which particulars were required to be furnished

at any time while Be is in default shall nol be cnforceable by action or other

legal proceeding etther in the business name or otherwise *'. For reliel in proper

cases, see proviso to section.
(k) l.e., the holder’s.

e
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(vii) The*Right to Insert Additional Mattey (I).—The Ac
gives the following powers to a holder in the present connec-
tion :—

(a) To insert the true date of issue of a bill issued undated
when payable a fixed. period after date’(section 12, ante, p. 97).

(b) To insert the true date of acceptance of a bill payable
a fixed period after sight where he finds the acceptance undated
(ibid.). ’

(e) To cogvert an indorsement in blank into a special
indorsement (section 34 (4), ante, p. 121).

(viii) The Right to Discharge.—For the various ways Iin
which the holder may discharge a bill, see post, Chapter X VIII.
In this connection ulso the right to give u discharge must be
distinguished from the power to give a discharge. The holder
of & bill having a defective title thereto obtains payment
from the drawee or aceeptor who is ignorant of the holder’s want
of title. The payer will obtain a discharge. In other words, the
holder had no right to discharge the payer, but he had the power
to do so. The provision of the Act on this point is as follows:

‘** Where his (m) title is defective, if he obtains payment
of the bill the person who pays him in due course (n) gets

a valid discharge for the bill ”’

(section 38 (3) (b)).

Duties of a Holder.
These will form the subject of the ensuing two chapters.

() The right of the holder of a bill to msert additional malter 1n it must be
distinguished from the right of a person to whom ar nchoate instrument has
been delivered to fill 1t up as a complete bill 1n accordance with s 20, ante, pp. 93,
94. In the laiter case the person entitled fo the right cannad properly be calied a
** holder '’ as the instrument while inchoate 13 not yet o " hill " or “ note' as
required by the definilion of ' holder ", ante, p. 130.

(m) l.e., the holder’s,

(n) As to ' payment in due course ', see 3 59 (1), post, p. 193.



(186 )

CHAPTER XV.

THE HOLDER OF A BILL: XIS DUTIES (I)-'—PBEB!KMRT YOR
AOCEPTANCE AND PRESENTMENT FOR PAYMENT.

Statement of Duties.—The duties impo.sed upon the holder of
a bill are: (1) to present the bill for acceptance. ¢2) to present
the bill for payment, (3) to give notice of the dishonour of the
bill by non-acceptance or non-payment, (4) to note or protest the
bill upon such dishonour.

The following general observations may be made upon the
foregoing : —

(a) The duties are not imposed in all cases, nor are the whole
of them necessarily imposed in any particular case Whether
s duty is imposed depends upon the nature of the bill and upon
the party from whom the holder secks to recover on the bill.

(b) The performance of a dutv may. under specified circum-
stances, be excused enlirely. Again, where performance is not
excuged, delay in performance may be excused In ather words,
the consequences of the non-performanc+ of u duty only arise
when the holder has been guilty of laches, or omission to perform
the duty without lawful excuse (a).

(c) Apart from excuse for non-performance of a duty, any
party to whom such duvty is owed may waive its performance.
This waiver may be made by the party in the act of becoming
such in accordance with the provision of the Act that

‘“ the drawer of a bill, and any indorser, may insert there-
in an express stipulati&n . . . (2) waiving as regards himself
some or all of the holder’s duties

(8ection 18), or it may be made subsequently, as will be indicated
below in the specific treatment of the various.duties.

(d) In accordance with the general rule that laches cannot
be imputed to the Crown, the non-performance of a duty cannot
be set up against s claim by the Crown on a bill.

{(a) ** The ‘dulies in question are not absolute duties; but, throughout the Act,
the holder is required to upe reasonable diligence in order to fulfii them
{Chalmers).
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(e) ‘Q'Z’heﬁ a party to a bill is discharged by J’:he laches of the
holder, the holder cannot sue such party upon the consideration
for the bill; e.g., A owes B £100 and indorses to B, as collateral
security, a bill accepted by C. On maturity, C dighonours the
bill and turns out insolvent. B does not give notice to A of
dishonour as required by the Act. Not only cannot B sue A on
the bill, but he cannot sue A for the debt for which the bill was
piven as security A i6 discharged of both, and evidence is not
admissible tq show that A was not in fact prejudiced by B’s
neglect, e.g., that C had been insolvent all along {Peacock v.
Purssell (1863), 14 C B. (n.8.) 728,32 L. J. C. P. 266; 8 L. T.
636) (b).

(1) The Duty to preseni for Acceptance.

As a Rule Unnecessary.——As a rule, the holder of a bill is
under no obligation to present it for acceptance For example,
B draws upon A at six mopths after date, in favour of C.
C owes no duty to B to present the bill to A for acceptance.
He may wait until the six months have expired and present the
bill to A for payment, and if ihis is refused, he mayv claim
againet B.

But Deslrable.—1t must be observed, however, that C has
the right to present for acceptance and would be foolish not
to exercise it in such case. for two reasons. firstly, because
unless A accepis the bill C will have no claim against him either
on the bill or on any fund which A may happen to have in his
hands provided by B to meet the bill (see Re Agra Bank and
Griffin v. Weatherby, ante, p. 102), and can look only to B;
snd, secondly, because if A refusps to accept the bill, C’s

(b) In one case, the rule as slated would appear {oswork an injustice, vir.,
where a bil) 1s dishonoured by non-acceptance. A owes B £100 and gives E°
in payment a bill for thal amount drawn by A wpon C, A having goods in the
hands of C. B pressnls the bl for acceptance to C, but the latter refuses or
neglecls lo accept B does not give nolice of dishonour by non-acceplance as
required by the Act. According to the rigour of the rule, B cannot recover from
A erther on the bill or lhe original deb!l, Neither, of course, aan ha sue C opn the
bill. So that A might be £100 lo lhe good, as he still remains the creditor of C.
There would appear to be room here for an extension of tbp docipine of subro-
gation (already recognised in the Act, s. 88 (5), post, p 210, and s 74 (8), post,
p. 227}, so that B mighl be remilled lo A's rights agamst C, forswhat they are
worth. The moral 1s, of course, that B should not take the bill in payment except
conditionally upon C accepting it. )
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right against B ..Will arise immediaéely instead of esix “months
hence. Of course, where a bill is payabl¢ on demand (as to
which see section 10, ante, pp. 65, 68), there is nothing to be
gained by presentment for acceptance (c), so far as the holder
is concerned, as the drawee who did not infend to pay the bill
would be very unlikely to accept it, since it would be presented
for payment the moment afterwards. Such a bill, however,
must be presented for acceptance if it comds within section 39 (2),

infra. .

When Neocessary.—The Act provides that
““ (1) where a bill is payable after sight, presentment for
aoceptance is necessary in order to fix the maturity of the
instrument. (2) Where a bill expressly stipulates that it
shall be presented for acceptance, or where a bill is drawn
payable elsewhere than at the residence or place of business
of the drawee, it must be presented for acceptance before
it can be presented for payment. (3) In no other case is
presentment for acceptance necessary (d} in order to render
liable any party (e) to the bill
(section 39). There are, therefore, three cases where present-
ment for acceptance is necessary:—

(i) Where the bill itself as drawn provides that it shall be
presented for acceptance. In such case the right to present for
payment would be conditional upon previous presentment for
acceptance.

(i) Where the bill as drawn itself provides for the place
where it shall be payable and such place is not the drawee’s
residence or place of business. In the absence of any provision
to the contrary, a hill is payable at the place of business or
residence of the drawee (or acceptor) (section 45 (4) (c), post,
&. 148). Consequéntly, if a different place is specified in the
drawing, the bill must be presented for acceptance in order that
the drawee may know of and assent to the departure from the

ordinary rule.

(e) " In the case of a bill which 1s due or payable on demand, prescntment for
acceplance is*mergdd in presentment for payment " (Chalmers).

{d) But it may be desirable, see supra.

{e) ** Party ", of course, does not refer io the drawee as, not having accepied,
he has not yet become a party
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(iti) "Where the bill is payable after sight, In this case,
until the date of the' '* sight ** has been determined, it is im-
possible to arrive at the date of maturity. The expression
‘““ sight '’ in such a case has been held to mean '* acceptance '’
if the bill be aceepteq, or noting or prdtest for non-acceptance if
the bill be dishonoured on presentment for acceptance (Campbell
v. French (1795), 6 Term Rep 200; 2 H. Bl 163) (f).
Although the Act prdvides as above that a bill payable after
sight must be ‘presented for acceptance hefore it can be presented
for payment, there is nothing in such provision to force the
holder to present it for acceptance within any reasonable time.
Consequently, a holder, instead of presenting promptly for
acceptance, might postpone that event indefinitely until the
drawee at the time he accepts has become impecunious, and
then claim against the drawer or other prior party whose right of
recourse against the acceptor would then be worthless.  This
mischief is intended to be met by the provision that
‘*“ (1) Subject to the provisions of this Act (g), when a
bill payable after sight is negotiated, the holder must either
present it for acceptance or negotiate it within a reasonable
time. (2) If he do not do so, the drawer and all indorsers
prior to that holder are discharged. (3) In determining
what is a reasonable time within the meaning of this section,
regard shall be had to the nature of the bill, the usage of
trade with respect to similar bills, and the facts of the
particular case '’
(section 40). It must be observed that the remedy thus
provided is only partial, because apparently the bill may remsin
indefinitely outstanding without presentment for acceptance by
passing from holder to holder, so long, as no one holder holds it
for an unreasonable time.

What is Due Presentment.—The Act provides that
‘““a bill 1§ duly presented for acceptance which 18
presented in accordance with the following rules: (a) The

(h The Act itself seems to bear out this interpretation by the provision that
the time for payment in the case of a bill payable after sight ls to be computed
from the date of acceptance, or noting or protest for non- accephnce (see 5. 14 3),
post, p. 146).

(g) That is to say, the provisions excusing presentment for acceptunce, see
8. 41 (2), posi, pp. 141, 142
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presentment;, must be made by or on behalf ¢f th% holder

to the drawee or to some person authorised to accept or

refuse acceptance on hig behalf at a reasonable hour on a

business day snd before the bill is overdue; (b} where a

bill is addressed to ‘two or more drawees, who are not

partners, presentinent must be made to them all, unless
one has authority to accept for all, then presentment may
be made to him only; (c) where the drawee is dead,
presentruent may be made to his personal rppresentative;
(d) where the drawee is brankrupt (h), presentment may
be made to him or to his trustee; (e) where authorised by
agreement or usage, s presentment through the post office
is sufficient "’

(section 41 (1)). The following observations may be made upon

the foregoing provisions : —

{i) Although provision is made in relation to the one who
is to present, to whom presentation is to be made, and fto
the time of presentment, nothing is provided as to the place
where presentment is to be made (i). The bill usually gives
the address of the drawee, but if it does not and the holder
does not know the address, it is assumed that he has merely
to use ' reasonable diligence ’ to discover the drawee. and if
he fails presentment will be excused, in accordance with
section 41 (2) (b), post, p. 141.

(ii) In the case of the drawee being dead, the provision is
that presentment may be made to the personal representative;
while, if he be bankrupt, it may be made either to him or
to his trustee in bankruptcy. But presentment is excused
altogether in such case if the holder 8o desires (see section 41 (2)
(a), thid.). .

(iii) Presentment to ome of several drawees (not partners)
is only permxssxve and if the holder has any doubt as to the
suthority of such a drawee to accept for his co-drawees, he
should present to all.

(iv) The ‘' reasonable hour’’ for presentment wil depend on

(h) ‘' Bankrupt' includes any person whose estale is vested in a trustee or
assignee under the law for the time being In force relating to bankruptey *’
(s. 2).

(i) In the case of presentment for paymen!, there is such provision (see s. 45 (§),
post, p. 148).
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circumst;nces In the case of a bank it would be banking hours,
in the case of a trader at his place of business at ordinary business
hours according to the nature of the business, season, or
neighbourhood.
(v) " Business day "’ means any day except
‘() Sundays Good Friday, Christmas Day; (b) A bank
holiday under the Bank Holidays Act, 1871, or Acts amend-
ing it; (c) A day eppointed by Royal Proclamation as a
public fast or thanksgiving day
(section 92). ¢ The foregoing are °* non-business days ' (ibid.)
(vi) Due presentment means presentment ‘‘before the bill
is overdue ’. An acceptance afterwards will. however, be good
as against the acceptor (see section 18 (2), ante, p 87), but
as against him only, and will not serve as agsinst ‘the drawer or
prior indorsers where presentment for acceptance is necessary to
their liability.

When Presentment Excused.—The Act provides that

‘ presentment in accordance with these rules s
excused (k), and a bill may be treated as dishonoured by
non-acceptance . (a) where the drawee is dead (i) or bank-
rupt (1), or is & fictitious person (m) or a person not having
capacity to contract by bill (n). (b) Where, after the
exercise of reasonable dllxgcnce (0), such presentment can-

(k) Where, that 1s to say, excuse is necessary, viz., where preseniment for
acceplance 18 obligatory

{l) Presentment may, however, be made 1n these cases to ihe personal repre-
sentalive or trustee respectively (see s 41 (1) (c) and (d), ante, p. 140).

(m) As to the meaning of this term, see ante, pp 72 et seq

(r} As to capacity to incur hability as a party to & hill, see s 22, ante, pp T7
el seq.

(o;’ The requirement of ‘‘ reasonable dihgence”' appears in six places in the
Act, vz, in 5 41 (2), supra (in connection with presentment for acceplance}; in
s. 45 (5), post, p. 148, and s 46 (2), post, p 151 (in connection wilth presentment
for payment), i s. 50 (1), post, p 165 and slb-s 2, post, p 185 in connection
with notice of dishonour), and 1z s 51 (8), post, p. 178 (in_connection with protest
of foreign bills). In each case ' reasomable dihgence i8 a question of fact "™
(Chalmers, citing Bateman v. Joseph (1810), 2 Camp., at p. 462) In no case 18 it
provided that reasonable diligence, where required, 1s dispensed with when no
amount of diligence would produce the desired effect. It would seem, however,
that where the circumstances are clearly and potoriously such that the result
intended to be effected by the diligence 1s mpossihle or illegal and, therefore, the
exercise of diligence, ressonable or otherwise, would prove futile and, indeed,
absurd, such exercise is excused—Cornelius v. Banque Franco-Serbe, [1942] 1
K. B.2; 110 L. J. K. B. 573, 185 L. T. 374; 57 T. L. R. 610" wher? presentment
for payment was dispensed with ithout proof of exercise of reasonable diligence
because the place of presentalion bad become territory m enemy occupation.
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not be efferted. (c) Where, although the presentment has
been irregular, acceptance has been refused on some osher
ground "' (p)

(section 41 (2))

The fact that diligence to effect presentment would apparently
be wasted, will not remove the liability to exercise it, the Act
providing that

‘* the fact that the holder has reason (q) to believe that
the bill, on presentment, will be dishonoured does not
excuse presentment ’’ '

(section 41 (3)). It may be stated, however, that if, in fact,
presentment would have been futile, it will be excused, but the
fact that it appeared futile to the holder will not excuse him
if the futility is not certain (7).

Dishonour by Non-Aoosptance.—The non-acceptance of a bill
by the drawee is entitled ‘‘ dishonour by non-acceptance
The Act provides that

““a bill is dishonoured by non-acceptance (a) when it is
duly presented for acceptance, and such an acceptance as
is prescribed by this Act is refused or cannot be obtained;
or (b) when presentment for acceptance is excused and
the bill is not accepted ™

(section 43 (1)). Furthermore,

‘“when a bill is duly presented for acceptance and is
not accepted within the customary time, the person
presenting it must (s) treat it as dishonoured by mnon-
acceptance ’

(section 42).

(p) This provision finds 1its gnalogy in a smmlar rule 1n connection with
**tender ”  Refusal to accept the ofler merely on the ground of deficiency in the
amount, will operale as a waiver of any other ground of objection to the tender
(see Cadman v Lubbock (1824), 5§ D & R 289, and other cases)

1q) For some observations on this word, sce post, pp 152, 153

(r) ' If the drawee has absconded the bill may be treated at once as dis-
honoured, but not merely 1f his house be closed, and the holder make no further
atlempt to find hum "’ (Byles, ciing Anon (1695), 1 Ld Raym 743, and Collins v,
Butler (1738), 2 Stra 1087)

(s) The sanction (provided by the section now being quoted) being that

* of he"do noi, the holder shall lose his right of recourse against the drawer
and ndorsers '’
As to the right of recourse, see post, p 143
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Dishgnour by non-acceptance may therefore ymean: —

N e

(1) Where due pregentment (t) has been mad®, either a refusal
to accept, or mere non-acceptance within the customary time (u),
or acceptance not in aceordance with the Act (z).

(ii) Where presentment is excused (y), mere non-acceptance.
L]

It must be observed that a ‘‘ qualified *’ acceptance is not
acceptance within the foregoing provisions except under certain
conditions (see infra).

Consequences of Dishonour by Non-Acceptance.—The Act
provides that

‘subject to the provisions of this Act when a bill is
dishonoured by non-acceptance, an immediate right of
recourse against the drawer and indorsers accrues to the
holder, and no presentment for payment is necessary '’

(section 43 (2)). It must be observed upon this provision that—

(i) The right of immediate recourse to prior parties applies
in all cases of dishonour by non-acceptance, whether present-
ment for acceptance was necessary (z) or not. Hence the gecond
of the advantages of presentment for acceptance, given ante,
p. 137

(i) The right given against prior parties is not a nght to sue
but of recourse and is subject to the provisions of the Act. This
means that where any duty is imposed upon the holder gs a
condition precedent to a right of action against prior parties, such
duty must be performed before his right to sue is complete.
Such duties may be those of ‘‘ notice of dishonour '’ (see post,

() Ie, presentment 1n accordance with s 41 {1), ante, pp 139, 140

(u) In case of ordinary irade bills, iwenty-four hours Bank of Van Diemen's
Land v Vietoria Bank (1871), L R 8 P C 526 The customary law on the
subect may be stated as follows —The holder must leave 1t with the drawee (if
the latter so requires) for that period At the expiration thereof, the holder must
call for the bill, and % enlitled to receive 1t either accepted as prescribed by the
Act, or not accepied 1f the drawee refuses fo give 1t up, he 13 not deemed to
have accepted it but becomes lhable to be sued by the holder for its detention.
The twenty-four hours 1s exclusive of ‘' non-business " days, as to which see
s. 92, ante, p. 141

(z) For the acceptance prescribed by the Act, see 8 17, ante,p 86 *

{y) As to which, sec s 41 {2), ante, pp 141, 142

(z) Viz., 1n the cases provided for by s 39, ante, p 138
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Chapter XVI), ‘ protest’'' (ivid.), or presentment to &n
‘“ acceptor for honour ’, and protest for non-payment by him
(see post, Chapter XIX).

Qualified Aoceptance (a).—The Act provides that
" (1) The holder of a bill may refuie to take a qualified
acceptance, and if he does not obtain an unqualified
acceptance may treat the bill as dishonoured by non-
acceptance. (2) Where a qualified acceptance is taken,
and the drawer or an indorser has not expressly or impledly
asuthorised the holder to take a qualified aoceptance, or does
not subsequently assent thereto, such drawer or indorser is
discharged from his liability on the bill. The provisions of
this sub-section do not apply to a partial acceptance, where-
of due notice has been given. Where a foreign bill has been
ascoepted as to part, it must be protested as to the balance.
(3) When the drawer or indorser of a bill receives notice of
a qualified acceptance, and does not within a reasonable
time express his dissent to the holder he shall be deemed
to have assented thereto ™’
(section 44). The {foregoing provisions may be re-stated as
follows : —
(i) The holder of a bill is entitled to a ' general *’ acceptance
and may treat a qualified one as a dishonour by non-acceptance.

(ii) Moreover, he must treat any qualified acceptance (other
than s ‘‘ partial >’ ope) as a dishonour. If he does not he will
discharge the prior parties, except such prior parties as consent
to his accepting s qualified acceptance.

(iii) The consent of a prior party to the acceptance of a
qualified acceptance may be given beforehand or subsequently,
and expressly or, impliedly. Such subsequent implied consent
is constituted by the receipt of notice of the qualified acceptance
and the non-expression of dissent therefrom within a reasonable
time. : '

(iv) In the case of & ‘‘partial’’ qualified acceptance,
although, as stated supra, the holder may treat it as a dishonour,

(@) As to what is meant by a ' qualified ' acceptance, see s. 19, anle, pp. 88, .
(
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he is ng§ bound to do so even if the prior particg do not consent,
provided he® has given due notice thereof to such prior parties.
In the case of a foreign bil] (b) accepted partially, the rule as to
the peeessity for protest on dishonour (post, p. 173) will apply as
to the balance for which the bill has not been accepted.

(2) The Duty to present for Payment.

As a Rule Neoessary.—The Act provides that
‘“ subject to the provisions of this Aot (¢) a bill must be
duly pregented for paymenc
(section 45).

What is Due Presentment.—l)ue presentment for payment
may be stated shortly as presentment (i) on the proper day,
(ii) at the proper hour, (ii1) by the proper person, (iv) at the
proper place, (v) to the proper person, (vi) in the proper manner.

(iy The Proper Day f[or presentment —It is necessary to
consider the day on which it is necessary to present (a) where
the bill 1s not pavable on demand, (bj where the bill is pavable
on deniand

(8) The Act provides that

*“ where the bill is not pavable on demand, presentment
must be made on the day it falls due ”
(section 45 (1)). The following provisions are made for the
determination of the date of such day (d).—
(1) Three days. ealled days of grace. are, in every case
where the bill itself does not otherwise provide (e), added
to the time of payment as fixed by the bill, and the bill 18
due and payable on the last day of grace: Provided that—
(a) When the last day of grace falls on Sunday, Christmas

Day, Good Friday, or a day appginted by rovai proclaniation

as u public fast or thanksgiving day, the b'il] is, except in the

(b) As to what is a foreign hll, see 8 4, post, p 169

(c) I.c, the provisions excusing presentment, posf. pp 151 et seq

(d) No acltion on tit bil may be hrought until the day after it falls due See
Kennedy v. Thomaa, {1894} 2 Q B. 759; 63 L J Q B 761: 71 1. T. 144, where 1t
was held that although a bill 18, by s. 14 (1) of the Act (infra), due and payable
on the last day of grace, and, if the bill be dishonoured, notice of dishonour may
be given on that day lo the drawer and prior indorsers, no nchon may be brought
against such parties or the acceptor until the !ollowmg day. *

{¢) A provision mn a bil that it shall be paid '‘ punctually " will not, of itself,
negative the right to the days of grace- Schaverien v Morris (192)), % T L R 386,

N.IL ) 10
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case hereinafter provided fof, due wnd payable on the pre-

ceding busingss day (f); (b) When the last day of ‘grace is

a bank holiday (other than Christmas Day or Good Friday)

under the Bank Holidays Act, 1871, and Acts amending or

extending it, or when the last day of grace is a Sunday and

the second day of grace is a bank holiday, the bill is due

and payable on the succeeding business day (f). (2) Where

a bill is payable at a fixed period after date, after sight, or

after the happening of a specified event, the time of pavment

is determined by excluding the day from which the time is

to begin to run and by including the day of pavment.

(8) Where a bill is payable at a fixed period after sight, the

time begins to run from the date of the acceptance if the

bill be accepted, and from the date of noting or protest (g)

if the bill be noted or protested for non-acceptance, or for

non-delivery (h). (4) The term ‘month' in a bill means

calendar month *’
(section 14).

The following examples will serve to illustrate the foregoing
provisions : —

A bill is dated January 1 payable three months after date.
It will fall due on April 4.

A bill is dated January 1 payable three months after date.
but provides no *' grace’’. It will fall due April 1.

A bill is dated November 22 payable one month after date.
It will fall due on December 24.

A bill is dated November 23 payable one month after date
It will fall due December 27.

A bill is payable ten days after death of A. A dies March 15.
It will fall due March 28.

A bill is payable three Jdays after sight. It is accepted on
March 10. Tt will fall due on March 16. The foregoing bill is
-dishonoured on presentation for acceptance. The time will be
reckoned from the day of such dishonour if it need not be
noted or protested. But if it has to be noted or protested, or
15 in fact noted or protested, although noting or protest be

() As to what 1scmeant by a " business day ", cee 3 92, anfc, p 141
(g) As to ' noting "’ and ‘* protest ”’, see posat, Chap. XVI
(h) As to néting or protest for * non-delivery ', see s 51 (8), post, p. 178

t
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unnecessfyy, phe time will be reckoned from the day of such
noting or protest. .

A bill is date January 31, payable one month after date,
and providing for ‘‘no grace'’. It will fall due February 28

(in leap year, February 29) If not previding for *‘ no grace "',
it will fall due March 3

(b) Where the bill is Payable on demand (i), the Act provides
that
' subjget to the provisions of this Act (k), presentment
must be made within a reasonable time after its 1ssue (1)
in order to render the drawer liable, and within a reasonable
time after its indorsement (m) in order to render the indorser
liable 1In determining what is a reasonable time, regard
shall be had to the nature of the bill, the usage of trade with
regard to similar bills, and the facts of the particular
case (n) "’
(section 45 (2)). Presentrnent must be made on a ‘‘ business
day ’’ (see section 45 (8), infra).
(ii) The Proper Hour for presentment.—The Act provides that
presentment must be made

‘“ at a reasonable hour on a business day "’
(section 45 (3)). The question of what is meant by presentment
av ‘‘ a reasonable hour ”’ has been discussed in connection with
a similar provision relating to presentment for acceptance (see
ante, p. 141). The provision that presentment must be made

on ‘‘a business day '’ 1s only necessary in the case of a bill
payable on demand 1In the case of other bills, the provisions for
arriving at the due date of maturitv (ante, pp 145 et seq.) insure
that such date shall not coincide with a dies non

(1) As to when a bill 1s pavable, or deemed payable, on d®nand, sec s 10, anle,
pp 65, 66

(k) I e, subject to the excuses allowed for delay in presentment, ot for non
presentment, contained n®s 46, port, pp 156154

(1) As to meaning of ' 1’sue ', see o 2, ante, p 97

(m) As to meanmg of indorsement , sce & 2, anlc p 97

(n) * The question of whal 15 a reasonable time under ~ 45 (2), ~ 74 (2) and
< 86 (2), 18 a question of fact '’ (Byles, citing W heeler v Young (1897) 131 L. R,
468) For difference between note on demand and hill on demasd or sheque, see
Byles under s 88 (1), (2) As to cheque, see also Byles, quoted post, p 228  See
further post, p 162, as fo meamng of eapression m queshon w conthechion with
~ 49 (12) ’
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(ili) The Preper Person to presenti.— The Act Provjdes that
pregentation muet be made
““ by the holder or by some person suthorised to receive
pavment on his behalf
{section 45 (31} When a bill is presented, not by the holder
himself, but by sobic pérson purporting to act on his behalf,
the question suggests itself as to what evidence the payer is
enfitled to demand of such person’s, authority  The point,
however appears to gve rise to no difticulty in practice, nor to
have ever come before the Courts, so that it 1s scam:ely necessary
to discuss il here

(iv) The Proper Place of presentment —The Act provides that
presentment must be made

““al the proper place us hercinafter defined

(section 45 (3)). The definition of ' proper place ’ 18 as
follows - —

‘A bill ir presented at the proper place—(a) Where a
place of payment is specified 1n the bill and the bill is there
presented. (h) Where no place of payment is specified, but
the address of the drawce or acceptor is given in the bhill,
and the bill 18 there presented (¢) Where no place of
payvment 1s specified and no address given, and the hill is
presented at the drawee’s or acceptor’s place of business
if known, and 1f not, at his ordinary residence if known.
(d) In any other case if presented to the drawee or acceptor
wherever he ean be found, or if presented at his last known
place of business or residence ”’

(section 45 (4)). It must be observed that provision (d) is only
applicable as a last resource, e.g., a bill specifies no place of
payment as in (a), and it contains no address as in (b), but the
bolder knows the acceptos’s residence; the holder meeting the
acceptor i the gtreet cannot present under (d), but must do
so at the residence as provided by (¢) Upon ‘presentment at
the proper place the duty of the presenter is discharged, and he
is not responsible if no one presents hiraself there to pay, the
Act providing that

** where a bill is presented at the proper place, and after
the &xercite of reasonable diligence (0) no person authorised

(o) See ante, p. 141, nolc (o).
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to p!_v & refuse payment can be found there, no further

presentment i, the drawee or acceptor is required ™
(section 45 (5)) This e not a case of presentment being excused
(a8 to whicn see post, pp 151 et seq ), the iaw deems present-
ment to have actualls taken place It fas be ascumed that the
presenter is not bound tu ge further than make inquiry for the
puyer and it he s afurectony the pervon answerning the door
that the payer 1= pot thore, the prewortation s sufficient  the
duty beang npen the pover o antripnt rhe presentation at such
viice and fo fale pruoper Soeps 10 m -t rhe presenter

W) The Proger Pero o whnm bt opresemt The vet provides
that prescntraent Mt o ke

sther 4o the o ow v deswrneto 4 o the bill as paver,

oF trosera perad v taore oy or refuse payment onp
Pus o te bt b w0 o et reasonavle dihgenee cuch
person nothers o o F G

(Fevtion 40 .3
The .~ I twe w Lo pudem- s provaded for as tollows -
Mhero o frawl Den oroaceepted By TR or
PG Bers ne wh ¢ Tartfe s bo pluce of puiment
Postectfiod orescrtoa 0 Loa-t oo wa b to them al!
(section §h s, T other cord wnem o pasers are partners
Presedilie ite 0 She i Lrescnthant Where they ore not
prartpers presentroent ac tle speciion Lhive ol presendtment 18
presentment foo sl The  soeption o the ase of partiers 1s
mnide bevause the partner v des e d 1 b authonty to pav or
refuse payment on betdr of all aiel o« rencsf the payvees arc uot
partners, i, in fart, e has authonty to act on behalf of the
others, presentment to him will suflice
In the case of the paver being aend he Act provides that
“ where the drawee or acceptor of a ‘nill 18 dead, and wo
place of puyment 1= specified  presentment must be insde
to a personal representative if such there be and with the
exercise of reasonsble diligence be cav be found ™
(section 45 {7)} It should be observed on this provision, first
that if a place of payment is specified, it does not matter whether

(p) 1 e, at the proper place of preseniment, as to which <« ante p 148 It
such person cannot there be found, he need not bc\‘ further sought (see » 45 (5),
ibid.).
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the payee is alive or dead; and secondly, that the ¢xpression
‘“ personal représentative '’ means a perton who has actually
obtained letters of administration or’probate, and not one merely
entitled to apply for a grant.
(vi) The Proper Maxner of presentment.—Two provisions
contained in the Act are to be moted in this connection, viz.,
" Where authorised by agreement or usage a presentment
through the post office is sufficient ¥
{section 45 (8)), and
* Where the holder of a bill presents it for payment, he
shall exhibit the bill to the person from whom he
demands payment, and when a bill is paid the holder shall
forthwith deliver it up to the party paying it "’
(section 52 (4)). It will be observed in the last-mentioned
provision that the presenter for payment is not bound to do more
than exhibit the bill, and need not deliver it up until he has
actually received payment. It will be remembered that, in the
case of presentment for acceptance, presentment involves
actually handing over the bill to the drawee (see ante, p. 143,
note (u)).

Delay In Presentment.—Delay in presenting may be excused
(without presentment being excused altogether), the Act
providing that

‘“ Delay in making presentment for payment is excused
when the delay is caused by circumstances beyond the
control of the holder, and not imputable to his default, mis-
conduct, or negligence. When the cause of delay ceases
to operate presentment must be made with reasonable
diligence *’ .

(section 46 (1)). Examples of excusable delay are furnished
by death of the‘'holder and consequent disarrangement of his
affairs, delay in the post where presentment in that manner is
authorised, and state of siege of place of prefentment (Patience
v. Townley (1805), 2 Bmith 223).

One specific cause of delay is expressly provided for in the
Act. It.will bhe remembered that one of the cases in which
presentment for acceptance ia necessary is where the bill is drawn
payable elsewhere thmi at the residence or place of business of
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the dra%ee.® In such case it must be presentgd for acceptance
before it can be presented for payment (see section 39 (2), ante,
p- 138). Now a holder may not receive the bill until so close
upon the date for presentment for payment that he is unable to
present it for acceptance, and afterwards present it for payment
punctually upon the date when it falls due. In such a case he
may not omit the pregentment for acceptance, but the conse-
quent delay in presentment for payment is excused, the Act
providing thst

** Where the bolder of u bill, drawn payuble elsewhere
than at the place of business or residence of the drawee, has
not time, with the exercise of reasonable diligence, to
present the bill for acceptunce before presenting it for pay-
ment on the day that it falls due, the delay caused by
presenting the bill for acceptance before presenting it for
payvment is excused, and does not discharge the drawer and
indorsers "’

(section 39 (4)). For exumple, a bill is drawn abroad at short
date upon a drawee in Manchester, and is made payable in
London. The holder, who 1s in London, does not receive it
until the day before 1t matures. He has no time to send it to
Manchester for acceptance and get it back again in time to
present it for pavment in London on the day of maturity. He
must remit it to Manchester, and, upon acceptance or dishonour,
present it for pavment with all due diligence, but such delay as
was inevitable will be excused.

When Presentment I8 Excused.—The Act provides that
presentment for payment is dispensed with—
(1) As regards all prior parties, ,
‘“ (8) Where, after the exercise of reasquable diligence (q)
presentment, as required by this Act, cannot be effected.
(b) Where the drawee is a fictitious (r) person "
(section 46 (2) (a) and (b)).
(ii) As regards the drawer,
‘“ where the drawee or acceptor is not hound, as between
himself and the drawer, to accept or pay tHe bil, and the

L]
{q) See anle, p. 141, note (0)
(r) As to what is mean! by a " fichtious person ", see ante, pp. 72 et seq.
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. ]
drawer has np reason to believe that the bill wéuld’be pad
if presented )

(section 46 (2) (c)). For example, A nccepte a bill for the
accommodation of B, the drawer, who discounts it with ¢ As
between himself and B, therefore, A is not hbund to pay the biil.
If B has no reason to think that the bill would be paid if
presented, C need not present it for payment tp A in order to
charge B. Buppose, however, that B has supplied A wul funds
to meet the bill, then ' must present Lo A in order to be able
to charge B in the event of A not mecting the Iall Tt must be
observed that the question is not whether the holder, but whether
the drawer, has reason to believe thar the mil will ne paid
Consequently & holder wmid be very unwise w0 refram frow
presenting a bill for pavinent merely bersuse he happens v hoow
that it was acceptad for the drawer’s accominngation SEpPOs
the holder learns that, i & case where the asceptor was bound
originally to puy the bill the drawer bae counrermanded pas ment
t.e., orderad the acceptor nol to pay, wiil thra by ivsei! sxcuse
the holder from presentment for pavment  Tnoe answer n no,
because although the acceptor wall theu huve tust hw pability 1o
pay the bill as berwesn himrelf apd the drawer tha latter may
still have reason to helieve that the bill wili be paid by the
acceptor in order io discharge huis Lanbity to the holder (Al
Heap (18237 1 & R., N. P C. 57 {8)' 1t should be observed
also that the fact that the drawer believed that the bil. would be
paid Jg not materisl if he had no reason for such belief, and by
‘‘reason "' is meant, upparently, ' sufficient reakon ' lm Fe
Boyse (1886), 33 Ch D 612, 56 L J. Ch. 135, 55 1, T 391, it
appeared that in 1872 B drev a bill on sight payvsble to her own
order on the Bank of Engiutd. and indorsed it vhe following vear
to G. B had no scepount with the Bank, but she bad Government
" securities, on which large dividends became due from time to
time, and which were paid ber through the Bank on behalf of
the Government. G kept the bill, without presenting it, until
1876, when he indorsed it to C  C, in turn, kept it, without
presenting it, until 1880, when he presented it and was refused
payment By thé Bank. In the mesntime B had died. It was

() Notice of dishonour will, “mwever. 10 such case be excused, see s. 50 (8) (¢)
(5) (post, p. 167).
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. .
held tha% thd delay in presentment did not rel:aase her estate,
as presentment was &xcused altogether on the ground that she
had no reason to believe that the bill would be paid if presented.
1t seems clear, on the lacts, that B nught have beheved that the
bill would be paid by the Bank out ¥ the dividends from the
Government gecurities, that she did believe it; and that she had
sowe reason, which weermed good in herself. for so beheving
But the Court Held that  her ides (lLiat these dividends upon
the tGovernmgnt fur It would be pesete 1m the hank svelable for
pavment of a bill drawn on the bank was of course, untenable ',
and that suck idea, s%nugh thero wan romething which not
unressonably arcounted for v was not veason for believing that
the bill would be parl of presented withr the meaning of the
gectior mn quertion
it As regards nno o Jomme
Wihers he bl Wes sCoepted of made tor the secommo
dation of thvt mosraer avd b hos Do oreason to expect that
the bl wodd & wid . presented
vmction 46 (2 ‘a7 v re and wither comunent used L
connecton Witk 1o proviory earese o roaumyg o the drawer
will apply w0 the prewut uo sectva v absttthng inlorser for
digwer

(¥, AE Toguras any prior parhy
DY Wa VoT ut presentment, »aproess or unphed

(sectton 4h 24 i Aw G0 provision tor owarver contamed i fhe
bili iteelf, see wection 16 wafe, p 130 bubeequent watver -
exemnpldied m Hoploy + Dutresne (181, 15 Kast 275 where a
prior party wrote to the Loider after the bill had matured asking
for further nire e i which lo vay  Waiver before maturit,, .f not
contained 1u the bl waeif. or axprcgs? must be clear 'noits unpli
cation (Rritannia Eleciric Lamp Works ~ * Mandler, [1939]
2K. B 120 1" 7. T K R 83, w60L T 587 65T. L R
855). ’

Ags 1 the ecase of presentment for acceptance (sec
section 41 (8), ante, p 142), the fact that presentment for
payment will apparently he futile will not of itsclf encuse such
presentment, the Aet providing that .

““ the fact that the holder has rguson to believe that the
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bill will, on presentment, be dishonoured, does¢ nof; dispense

with the necessity for. presentment > *
(section 46 (2) (a)}). For example, the acceptor declares before
the bill matures that he will not pay when due, or that he cannot
do so. Nevertheless the holder must present (Exz p. Bignold
(1836), 1 Deac. 712; Baker v. Birch (1811), 3 Camp. 107,
Britannia Electric Lamp Works v. Mandler, ante, p 153).

L4

Presentment for Acceptance and Payment ocompared.—The
comparison between presentment for acceptance and payment
respectively has been stated thus: ** Comparing presentment
for acceptance with presentment for payment. it is clear that
the two cases are governed by somewhat different cousiderations.
Speaking generally, presentment for acceptance should be
personal, while presentment for payment should be local. A bill
should be presented for payment where money is Any one
can then hand over the money A bill should be presented for
acceptance to the drawee himself, for he has to write the
acceptance; but the place were it is presented to him is com-
paratively immaterial, for all he has to do is to take the bill.
Again (except in the case of demand drafts). the day for payment
is a fixed day; but the drawee cannot tell on what day it may
suit the holder to present the bill for acceptance. These con-
siderations are material as bearing on the question whether the
holder has used reasonable diligence to effect presentment ™
(Chalmers).

Consequences of Non-Presentment.—The Act provides with
reference to presentment fer payment that

‘“if it be pot so presented the drawer and indorsers shall
be discharged *’
(section 45). .
This relates only to the drawer and indorsers. As regards
the acceptor (t), the Act provides that
“*.When a bill i8 accepted genersally, presentment for

(f) Of course, 8 mere drawe{ who has not accepled cannot be liable on the bill.
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pa}:‘nent is not necessary in order to render the acceptor
liable *’ . ’
(section 52 (1)). But thal

" When by the terms of a qualified acceptance present-
ment for paymgnt is required, tht acceptor, in the absence
of an express stipulation to that effect, is not discharged
by the omission to present the bill for payment on the day

that it matures "’ *

(section 52 (2)). These provisions may be restated thus:—

() In the case of a general acceptance (u). the acceptor
becomes forthwith liable to the holder without presentment for
payment, in accordance with the ordinary rule that the dehtor
must seek his creditor and that demand for payment is not
necessary to complete the creditor’s right of action (z).

(ii) Where the acceptance is qualified (y) so as to make
presentment for payment to the acceptor a condition precedent
to the holder’s right to payment from the acceptor, presentment
for puyment is necessary before the holder can sue the acceptor,
hut it need not be on the day the bill is due, unless the accept-
ance is so qualifiel as to bring the case within (iii), infra. Tt
must be observed that the sub-section does not say that present-
ment is necessary where the acceptance is qualified. but that it
is necessary where it is qualified by requiring presentment.
Therefore, for example, a ‘' partial *’ (z) acceptance would not
render presentment mnecessary. But a local (a) acceptance
would (b). :

(ili) If the acceptance expressly stipulates for presentment
on maturity, the acceptor will be discharged if presentment is
not made on the day when the bill is due.

(u) For meaning, see s 19 (2), anle, p. 88 b

(z) Nevertheless the Court might regard a holder who gued an acceptor without
presentment or other demand for payment as having acted so harshly as to entitleg
the Court to exercise its discretion as to costs so as to deprive the plamtiff of
them. .

(y) For meaning, see s. 19 (2), ante, p. 88.

(z) For meaning, see s. 19 (2) (b), ante, p 89

(a) For meaning, see s 19 (2) (c), ibud.

(b) Query, however, whether the presentment in such a case would have to be
punctual. A loce)l acceptance would not appear to constitute an ' express stipu-
lation ™ for punctual presentment within (in), supra, but, nevértheles$, the acceptor
might perhaps be discharged in such case on the ground of the holder’s negligence
it the latter did not present at due date (see Byles and Chalmers doder s. 58, and
authorities cited by them). '
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4
Dishonour by‘ Non-Payment.—The non payment bf «* bill by
the drawee or aceeptor, like non aceceptance 1¢  entitled
** dishonour t e dishonour by non parment A bili i dis
honoured by non payvment
{8) when 1t s duls presentod | r pgment and pavment
16 refased or cannot be obtained or b, when prescntment
18 excused and the bill o overdu aud unperd
{section 17 1 In other woras fshionar m sun yisent
means .
(1) Non pavment upon due proscrmeps wpen prese ntreent 8
necessary or i+ made voluntanh
(1) Non-pavmert without pre e+ ey prerentment
18 unnecessary and e fact ot ool e Gdo b that the bal
18 overd: .

Cousequences of Dishonour by Non-Payment [t < 10 .oded
bv the w1 rhat
aoy 71 to the previmons f thi A1 when nomill s
dishnonioar ¢ by nou pavinent an maei Uare nght of recourse
nzaincl tne drawer and mdorsers 4 me fo the holder
fseetinu 17 72 1 M referency ¢ mudde to scton 13 () ate,
p 14 aheso oo comscquentes of dooonoy 3oty non acceptam e
are staled 11 will be obsersed that thes wie treecisely the same ag
in the ca~ of disbonour by non prament It the latter casc aso
the former the r zht conferr ' 1= a4 nght of * recourse ’ merely,
which d.es 1ot tycome a nght 0 wue'un's) (he hnlder has carried

out anv duti- such as  notice of dishoaour  or of * protr st ™’
which mav he nuposed upon him as a condifion precedent to the
completion »# e nght of action sganst pnor parlies (ihid )
The difference bitween the onsequences of dishoncur by non
ascceptance and dlah.unuur by non puyment hes, of course, in this,
«that the former cun @ive no rights aganst the drswee, «ince
he has not hecomue 1 party to the bill, while in the latter
case the drawee masy have accepted the bill end m such event
will have made bimeelf u party to the all and lisble upon it
The right of a holder aganst the acceptor upon dishonour by
pon payment 1s,» however, not s mere rnight of recourse but a
complete right of action, as the duties referred to are in no case
owed to him {
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CHAPTER XVI.

THE HOLDER OF A BILL: HIS DOTIES (II)—NOTICE OF
DISHONOUR, NOTING AND PROTEST.

(3) The Duty to qivc notice of Dishonour
As a Rule Necessary.—The Act provides that
“ Subject te the provisions ot this Act (g}, when a bill

has been dishonoured by pon s ceptanee or by non puyment,
notice of dishonour must b given to the drawer and each
indorser. and any drswer or indorser to whon such notice is
not given is discharged ”’

(section 48). The foliowing pointa should be observed —

{i) Notice of dishonour is only required in order to charge the
drawer or indorsers, the Act providing that
‘" In order « render the acceptor of u bill liable 11 18 not
pecessary . . that notice of dishonour should be given to
him
(section 52 (3))

(ii) The requirement of notice of dishonour is not confined to
cases where presentmert ot the bill was compulsory  With
certain cxceptions (see scetion 39, anfe, p 188}, it 18 unnecessary
to present a hill for acceptance m order to charge the drawer
or indorsers. Again. in certain cases (see section 46 (2). ante,
pp. 151 et seq.) it is unnecessary to present a bill for payment
in order to charge such parties. Nevertheless, in either case, if
the holder exercises his option in favour of presentment, he must
give notice of dishonour, unless nbtice is dispensed with in
accordance with the provisi'ons to be dealt with presently.

(ili) Where a bill has heen presented for acceptance and
dishonoured, if the holder so presenting negotiates the hill, the
tranaferee may or may not be aware of the dishonour. He will,
however, be bound bv the transferor's cmission to give notice of

(@) e, the provisions excusing notice of dishonour, see sg 50 (2), post,
pp. 166 et seq. N
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dishonour except' in one case, a'ns to which the A-t '],nrovides
that +

‘“ Where s bill is dishonoured by non-acceptance, and
notice of dishonour is not given, the rights of a holder in
due course (b) subsequent to the omission, shall not be
prejudiced by the omission "’ )

(section 48 (1)).
(iv) Again, '

“ Where a bill is dishonoured by non-acceptance, and due
notice of dishonour is given, it shall not be necessary to give
notice of a subsequent dishonour by non-payment unless the
bill shall in the meantime have been accepted '’

(section 48 (2)). For example, a three months’ bill is presented
by the holder for acceptance and dishonoured. The holder gives
notice of dishonour to the drawer and indorsers, but does not
exercise his immediate right of recourse to them as conferred by
section 48 (2), ante, p. 148. Upon the bill maturing he presents
it to the drawee for payment, when it is again dishonoured. He
need not give notice of dishonour by non-payment, but his
previous right of recourse remains good. Suppose, however,
that he re-presents the bill for aceceptance and it is accepted,
and it ie afterwards dishonoured by non-payment, he must give
notice of dishonour by non-payment.

Requirements as to Notlce of Dishonour.—The rules laid
down by the Act to constitute a valid and effectusl notice of
dishonour relate to (i) the person to give notice, (ii) the persons
for whose benefit the notice enures, (iii) the manner of giving
notice, (iv) to whom notice must be given, (v) the time for
giving notice.

(i) The Person to give Notice.—The Act provides that

‘* the notice must be given by or on behalf of the holder,
or by or on behalf of an indorser who, at the time of giving
it, is himself liable on the bill *’ ¢

(section 49 (1) ); and further that

(b) For meaning, see post, Chap. XVII. The Act makes no express provision
for the proteclion of a holder in due course, who takes a bill dishonoured by
non-payment where it 18 nol apparent that the bill 1s overdue (e.g., bill payable on
demand) But ¢t 15 surmised that, on general principles, he will be profeciled
See argument, post, p 178, in anﬁlogous case
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“snotice of dishonour may be given by am agent either in
his oWn name, or in the name of any partysentitled to give
notice whether that party be his prineipal or not ”’

{section 49 (2)).

It must be observed on the foregoipg that:—

(a) The notice musi be by or on behalf of the holder or of
an indorser and not by or on behalf of a stranger to the bill.
For example, A indorses a bill to B. The bill is dishonoured.
B omits to give notice to A, but happens to have been informed
of the dishon#ur by C, who is a stranger to the bill and is not
acting on B's behalf A is deemed not to have received notice.
But if C in informing A purports to act on B’s behalf, this will
be good notice to A, provided that B afterwards ratifies C's
act (c)

(b) When the notice is given by or on behalf of an indorser,
it must be an indorser who is liable on the bill at the time of
the notice, e.g., it cannot he given by or on behalf of an indorser
sans recours. Again, suppose that A indorses to B, who indorses
to C. If C gives notice too late to B only, the latter is
dischisrged, and thereupon loses his power to give notice to A
for C’s benefit (Turner v. Leach (1821), 4 B. & Ald. 451).

(¢) When the agent of the holder or of an indorser gives
notice he may do so either on behalf of his principal or on behalf
of any other person liable on the bill. For example, A indorses
to B who indorses to C. C’s agent may give notice to A either
on C's behalf or on B’s behalf.

(i) The Persons for whose Bencfit Notice enures.—The Act
provides that
‘“ Where the notice is given by or on behalf of the holder,
it enures for the benefit of all sebsequent holders and all
prior indorsers who have a right of recourse against the party
to whom it is given ”
{section 49 (3)). Again,
‘‘ Where notice is given by or on behalf of an indorser
entitled to give notice as hergin-before provided, it enures

(e} Il 1s necessary to the ratification of an unauthorised alt that the person
doing 1t should have professed to aclt on behalf of the person ratifyr (Keighley,
Mazsted & Co. v. Durant, [1901] A. C. 240, 70 L. Ji K. B 662; 84 L. T. 777).



160 NEGOTIABLE INSTRUMENTS.

for the benefit of the holder and all indorsers subsequent to

the party to whom notice is given "’ i
(section 49 (4)). '

The foregoing provisions may be illustrated by the following
examples ;: — .

(a) A indorses to B who indorses t¢ C The bill being
dishonoured, C gives notice to A and afterwards indorses to D.
C’s notice will enure for the benefit of B (unless he indorsed
sang recours), and of D.

(b) Again, A indorses to B who indorses to C, who indorses
to D who indorses to E who is the holder. C gives notice of
dishonour to A C's notice of dishonour will ecure for the benefit
of B, D, and E.

(i) The Manner of yiming Notice -The Act provides that

“ the notice may Dbe grven m writing or by personsl
communication, and may be given in any terms which
sufficiently identify the bill, and intunate that the bill has
been dishonoured by non-aceeptance or non-payment

(section 49 (5)). Again,

“* the return of a dishonmoured bill to the drawer or an
indorser is, 1z point of form, deemed a sufficient notice of
dishonour *

{section 49 (6)). Again,

' A written notice need not be signed, and an insufficient
written notice mny be supplemented and validated by verbal
communication. A misdescription of the bill shall not
vitiate the notice unless the party to whom the notice is
given is in fact misled thereby ™’

(section 49 (7)). Finally,

* Where a notice of dishonour is duly addressed and
posted, the sender is.deemed to haive given due notice of
dishonour, notwithstanding any miscarriage by the post
office ”’

(section 49 (15)).

In other words—

{(a8) The notice may be oral, or in writing, or partly one and
partly the other, or merely by returning the hill.

(b) If or so' far as the notice consists of writing or the return
of the bili, it may be remitted in any manner as long as it
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reachesdn time the party to wlom it is remitted ; but if the post
is usedw“«del.ay or loss in the post will not jffect the sender.
Any writing used m;ay be unsigned.

(¢) The notice must identify the bill (although a mis-
description of it will not matter unless the recipient of the
notice is misled therthv) and must intimate the fact of dishonour.

Bankers usually adopt towards their customers the method
of returning the bill. a{ any rate in the case of cheques. Other
persons usually send a formal written notice such as the
following : —

EXAMPLE 23 NOTICE OF DISHONOUR (d).

\

T beg to notify you that s bill for £ dated the drawn
by upon payable months after date [and
indorsed by you] has been presented for acceptance [vr payment]
and dishonoured

(Signed)

{Date)

" Notices of dishonour are now construed very liberally
(Chulmiersy ' Sine: 1841 it does not sappear that any written
notice of dishonour has been held bad on the ground of
insufficiencv in forms 7 (ibid.)

(iv) To whom Notice must be given --The Act prevides that

* Where notice of dishonour is required to be given to
any person, it may be given either to the party himself, or
to his agent in thal behalf ™

(section 49 (8)). Again,

‘“ Where the drawer or indorser is dead, and the party
giving notice knows it, the nomee must be given to a personal
representative (e if such there he, a.nd with the exercise of
roasonable diligence he can be found’

(section 49 (9)). Again,

‘* Where the drawer or indorser is hankrupt (f), notice

may be given either to the party himself or to the trustee '’
(section 49 (10)). Finally, \

(d) For alternative forms, see Byles and Chalmers. ’
(e) Actual and not merely potentia], see ante, p 149, note ¢p).
() For meaning, see s. 2, ante, p. 140 N

N.I. 11
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‘“ Where there are two or more drawers or inddrsers who
are not partners (g), notice must be given to each of them,
unless one of them has authority to receive such notice for
the others '’

(section 49 (11)). .

(v) The Time for giving Notice.—The Act provides that
‘‘ the notice may be given as soon as the bill is dis-
honoured, and must be given within a reasonsble time
thereafter '
(section 49 (12)). ’

The Act assists to some extent in the ascertainment of what
is meant by ‘‘ reasonable time '’ by the provision that

*“In the absence of special circumstances notice is not
deemed to have been given within a reasonable time, unless
{a) where the person giving and the person to receive notice
reside in the same place, the notice is given or sent off in
time to reach the latter on the day after the dishonour of
the bill; (b) where the person giving and the person to
receive notice reside in different places, the notice is sent off
on the day after the dishonour of the bill, if there be
a post at a convenient hour on that day, and if there be
no such post on that day then by the next post thereafter ™’
(section 49 (12)).
The following will exemplify the foregoing provisions:—
(a) A has to give notice of dishonour to B. A and B both
reside in London. The bill is dishonoured on Monday. A must
give notice 8o as to reach B not later than Tuesday.

(b) But if, in the above example, A resides in London and
B in Birmingham, A, if he uses the post, must post the notice
not later than Tuesday.

(¢) Tf, however, in the above example, A resides at a place
where there is no post on the Tuesday, he must post by the next
earliest post.

t
() In which case any partner would be deemed to have authority to receive
notice on bchalf of all. In the case of dissolution of the partnership, it is sufficient
for tha holder of the bill to give notice to the continuing pariner i the business,
even though-“the holder has had notice of the dissolution (Goldfarb v. Bartlett,
{1920] 1 K. B. 639; 89 L. J. .{. B. 258; 122 L. T 588).
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‘ Nog business days’ (h) are not to be counted, the Act
provndmg that ' :

‘ where, by this Act, the time limited for doing any
act or thing is less than three days, in reckoning time, non-
business days are excluded *’ .

(section 92). For mstance in example (a) above, if the bill
had been dishonoured on a Saturday, A need only have timed
his notice fo reach B dn the Monday.

It must be borne in mind that where the post is used, the
sender is nof concerned as to the actual delivery within time
or at all (see section 49 (15), a=nte, p. 160).

The section is construed liberallv in favour of the validity of
the notice where there has been no actual prejudice to the
recipient. In Fielding v. Corry, [1898} 1 Q. B. 268; 67
L. J. Q B. 7; 7 L. T. 453, a branch bank received s bill
for collection and sent it to a London bank to collect. The bill
was dishonoured, and the London bank wrote stating this fact,
but by mistake sent it to the wrong branch. They discovered
the mistake, and the next day ‘wired notice of dishonour to the
right branch. The wire was received within the same time as
the letter would have been received had it been addressed
properly. It was held that the letter and wire having been sent
to branches of the same bank could be treated as one, and that
therefore the notice was within time.

The foregoing precise requirements, it will have been
observed, only apply in the absence of ‘* special circumstances ™’
An example of special circamstances is furnished by Lindo v.
Unsworth (1811), 2 Camp. 602. There, the sender of the notice
was a Jew, and to have sent within the required time would
have involved the desecration of a sscred holiday. He delayed
sending accordingly, and was held to have shown special
circumstances.

“c

The question of what constitutes reasonable time’’, in
connection with section 49 (12), is, according to Chalmers, one
of mixed law and fact (i), in yhich the jury find the facts

¢h) For what are ‘' non-business days ’, see s 92, ante, p 141.

(§) For a discussion of the distinction between question of law and question
of fact, see Wrotlesley and Jacobs' Law and Prachce of Crinfinal Appeals,
Appendix D.
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and the Judge® decides whether they constitute ,'* r§asonable

time ', while, decording to Byles, the question is one of law
only (k). '

The Act further provides that

*“ Where a bill when dishonoured it in the hands of an
agent, he may either himself give notice to the parties liable
on the bill, cr he may give notice to his prineipal. If he
give notice to his principal, he must do so within the same
time as if he were the holder, and the princips' upon receipt
of such notice has himself the same time for giving notice
as if the agent had been an independent holder

(section 49 (18)). In other words, the agent is treated as though
be were a further indorsee from the holder: e.g., A indorses &
bill to B. B has handed the bill to an agent for collection. A
resides in London and B in Birminghswa. The agent is in
London. The bill is dishonoured on Monday. The agent may
himself post notice tc A in time to arrive on Tuesday, in accord-
ance with section 49 (12) (a), ante, p. 162; or he may post the
notice to B on the I'uesday, and B must post the notice to A
on the day following his receipt of it from the agent, thus
following section 49 (12) (b), (tbid.).

Finslly, the Act provides that

*“ Where a party to a bill receives due notice of dishonour,
he has after the receint of suca notice the same period of
time for giving notice to antecedent parties that the holder

has after the dishonour ™’
(section 49 (14)): e.g . A indorses to B who indorses to C (the
holder). C gives due notice of dishonour to B. B has the same
time in which to give nowce vo A as he would have had if he
had been the holder and the bill had been dishonoured in his
“hands. In other words, each party to whom notice of dishonour
is duly given so that he becomes liable to gucceeding parties,
becomes as it were the holder of the bill for the purpose of the
time within which he must give notice to prior parties in order

- .
(k) In the case of other sections, Byles staies thal the guestion of ' reasomable
time ' is ont of fact only (see ante, p. 147, mote (n)) Why there should be this
distinction is not apparent. ¢
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to secure, hin rights against them. The result’ of the present
provision%ombined with the provisions in sectioft 49 (3) and (4),
ante, pp. 159, 160, may be illustrated as follows:—A indorses to
B who indorses to C who indorses to D (the holder). A is in
London, B in Birmingham, C in Liverpool, and D in Manchester,
where the acceptor also is. The bill is dishonoured on Monday.
If D wishes to make sure of his rights against A, B, and C,
he should post off notic® of dishonour to A, B, and C not later
than Tuesday. But D’s rights against A, B, and C will elso
be secured if ke posts off notice to C on Tuesday, and if C posts
off notice to A and B on the day foliowing his (C’s) receipt of
notice; or if C posts such notice to B only., but R posts notice
to A on the day following the receipt of the notice by him (B}.
In other words, if 1) is wise he will himself give due®notice to all
antecedent parties, but ruch nghts will be equally secure if he
gives notice only to the party immediately antecedent to him,
provided that such party gives due notice tu the party antecedent
to him, and so forth It must be observed, however, that a
party cannot take advuntage in this respect of his uotire of the
titne which an antecedent partv would hase.  Thus, in the above
example, if D gives due nofice to €, and € to B, and B to A,
D's rights against A will be secured although A will not have
received notice unhil. perhaps, a week after the dishonour But
if D wishes to make certain that i~ nghts against A are secure
even if A received uo notice from B or C, I must post notice
to A not later than the Tuesday and not within such later time
a8 C or B would have had

Delay In giving Notice.—The Act provides that

" Delay in giving notice of dwhonour is excused where
the delay 18 caused by circumstances beyond the control of
“the party giving notice, and not imputable to his default,
misconduct, or negligence. When the cause of delay ceases
to operate the notice must be given with reasonable
diligence (1)’

(section 50 (1)) (m). \

(1) See ante, p. 181, nole (o) 4
(m) Cf. 8 46 (1), ante, p. 150 (delay in presedtment for payment)
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The most ordinary cause of d'elay is ignorance of thg address
of the party to whom the notice has to be given. This1s a good
excuse, but reasonable diligence must be used to discover the
address and there must be no neglect of the ordinary means for
acquiring the information. The person to, give notice ‘‘ must
not allow hlmself to remain in a state of passwe and contented
ignorance ' (per Lord Ellenborough in Bateman v. Joseph
(1810), 2 Camp. 461; 12 East 433). The ¥ reasonable diligence '’
required after the cause of delay has ceased to operate means
apparently giving notice within the ‘‘ reasonable tithe '’ required
for giving notice by section 49 (12), ante, p. 162, such time,
however, dating not from the date of dishonour but from the
date of cesser of the cause of delay (Firth v. Thrush (1828), 8
B. & C. 387;*Dizon v. Poknson (1855), 1 Jur. (x.s.) 70).

It should be observed that what will constitute ‘‘ special
circumstances ** which will excuse giving notice within the
narrow limit of time prescribed by section 49 (12), ante, p. 162,
will not necessarily constitute ‘* circumstances beyond the con-
trol of the party =’ within section 50 (1) so as to excuse delay.
For example, in Turner v. Leach (1818), Chitty (11th ed.), p. 226,
a party delayed a considerable time giving notice through leaving
business on account of the dangerous illness of his wife, and it
was held that the delay was not excused. Na doubt, however,
it would have been '’ special circumstances '’ excusing notice
within the precise time fixed by section 49 (12); cf. Lindo v.
Unsworth, ante, p. 163.

When Notice Excused.—It is previded by the Act that notice

of dishonour is dispensed with altogether in the following cases : —

(i) ©* When, after the exercise of reasonable diligence (n),

notice as required by this Act cannot be given to or does not
reach the drawer or indorser sought to be charged ™

(section 50 (2) (a)) (o). It will be observed that what will excuse

delay in giving notice (within section 50 (1), ante, p.- 165) will

not necessarily excuse omasawrﬁ to give notice under the present

(n) See ante, p. 141, nole (o).

(0) ** Comparing this sub-scclion with the correspondlng provisions of s. 48 (2), it
will be seen that notice of dishomour is dispensed with in several cases when pre-
sentment for payment 18 not "’ {Chalmers). For s. 48 (2), see ante, pp. 150 ef seq.
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suh-sectif:a. +If, for example, the party to whom' notice is to' be
given cannot be fourd at the address given dn the bill but,
before the holder brings his action against such party, an address
at which the party is to be found comes to his knowledge, he
must give notice of dishonour before bringing the action (Studdy
v. Beesty (1889), 60 L. T. 647).

(ii) ** By waiver express or implied. Notice of dishonour
may be waived befofe the time of giving notice has arrived,
or after the omission to give due notice ™’

(section 50 (2)°(b)). A promise to pay the bill may be waiver (p)
of notice of dishonour as well as of presentment for payment
(see section 46 (2) (e), ante, p. 000), but not necessarily so;
6.g., the drawer of a bill, after its maturity, wrote a letter to
the holder in the following terms:—‘1 accept notice of non-
payment of my draft, and admit my liability to you therein
in every manner as though the same had been given in a regular
way ''. The bill in question had not been presented for pay-
ment, but the drawer was ignorant of this fact when he wrote
the letter. It was held that the letter amounted only to a waiver
of notice of dishonour and not of non-presentment for psyment
(Keith v. Burke (1885), 1 Cab. & E. 551) (q).

(iii) ** As regards the drawer in the following cases,
namely, (1) where drawer and drawee are the same person,
(2) where the drawee is a fictitious person (r) or a person
not having capacity to contract, (3) where the drawer is the
person to whom the bill is presented for payment, (4) where
the drawee or acceptor is as between himself and the drawer
under no obligation to accept or pay the bill, (5) where the
drawer has countermanded payment ”’

(section 50 (2) (¢)). In these cases tlxe ground of dispensation
is obvious.

(iv) ‘* As regards the indorser in the following cases,

_namely, (1) where the drawee is a fictitious person (r) or a
person not having capacity to contract and the indorser was

{p) It may also operate as an edmisswn‘lhnl the party has in fact received
notice. The distinction . between waiver and evidence of receipl of notice is
importani because the former may have been made under a mistake of fact, and
be therefore inoperative (sece Byles, and Chalmers, under section in tluesuon).

(q) See also Re Fenwick, Stobart & Co., post, p. 168

(r) See anle, pp. 72 et seq.
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' .
aware of the‘ fact at the time he indorsed the bifl, ® where
the indorser Js the person to whom thé bill is presented for
payment, (3) where the bill was accepted or made for his
accommodation "’
(section 50 (2) (d)). Here also the reasom for dispensation is
plain.

It must be observed that, although soyie of the cases provided
for in (iii) and (iv) above are based on the view that the drawer
o indorser, as the case may he, will have kvown beforeband that
the bill would in all likelihood, or most certamnly. be dishonoured,
there is no general rule that the fact that he has reason to believe
that the bill will be dishonoured will dispense with the necessity
for giving bhim notice of dishonour; e ¢ , 1 Fadade v Sowerby
(1809), 11 East 114, it was held that, where the drawer and
acceptor were both bankrupt and an indcrs r knew of this, the
holder was nevertheless bound to give such indorser due notice
of dishonour In Re Fenwick, Stobarl & o [1902] 1 Ch 507,
71 L. J Ch 821,801 T 193, a bill wa. drawn by a cumpany

in favour of itself ani indorsed to annthir company Upon
dishonour the indorsee company did pot give nntice to *he drawer
companyv, and the latter refused to pay a. {hat account  The

two compantes had the same seeretary, whe laew of the
dishonour It was held that this fart was nat notice to the
drawer company, as 1t was not shown that there was a duty on
the secretary to commumeate to the drawer con.pany knowledge
received by him as secretary of the indorsce company 1t was
held further that the fact that ali parties knew that the bill
would be dishonoured was not waiver of notice within gection 50
(2) (b) {ante, p. 167) Finally » was held thet although the
party to whom notice has ) br gaven knows of the act.aasl fact of
dishonour, this does not prevent him from relying upon non-
notice, as the Act specifier the persons from whom the notice
must come and the person entitled to notice, need not trouble
about information received from any other source, in other
words, ‘‘ notice does not mezr'l' knowledge but actual notifica-
tion *' (Byles; and see further, ante, pp. 158 et seq)
L]

Consequences of not glving Notice of Dishonour..—When

notice of dishonour is ndt excused, the effect of not giving notice
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is expreug,ed' in the provision already cited (aectuon 48, ante,
p- 158), viz., to discharge any drawer or indorset to whom notice
shall not have been given.

(4) The Duty to Protest u;;on Dishonour.

For a proper comprehension of the provisions of the Aect
relating to the present fopic it is necessary to have in mind the
distinction between ‘‘inland ’* and ‘* foreign '’ bills and the
meaning and®object of ** protest ™’

Distinction between Inland and Foreign Bills.—The Act
defines an inland bill as one
“which 1s or ou the tace of it purports to be (a) both
drawn and pasable within the Britisli Islands (s}, or (b)
drawn within the DBritish Islands (s), upoun some person
regidend therein ™'
(section 4 (1. To eonstitute an inland bill, therefore, it must
be—-
(1) drawn within the British Islands, and

(i) either payable within the Bntish Islands or drawn upon
some person regident within the British Tslands

“* Any other bill is o foreign il
(section 4 (1)) A bill is foreign. therefore, if—
(i) either 1t is not drawn within the British Islands. or

(i) although drawn within the British Islands, is neither
payable thercin nor drawn upon spmebody resident
therein (t)

() " For the purposes of this Act, ' British Islanda mean any part of the
United Kingdom of Great Britain and Ireland, the Islands of Man, Guernsey,
Jersey, Alderney, and =Sark, and the islands adjacent o any of them being
part of the domimons of Her Majesly ™ (bid)  Presumably, since the legis-
lation of 1920-22, the definition should be read wih the word ' Northern "' in front
of the word * Ireland '. “* A bill drawn 1n or on the Irnsh Free State (Eire), it
seems, 1s now a foreign bill, and must pe dealt with accordingly ' (Chalmers).
The conirary is arguable, but the practice hs in accord with Chalmers’ view.

(f) The stamp duty on a foreign hill actually drawn and expressed to be payable
oul of the United Kingdom, 1s up to £50 the same as on imfland bills (see ante,

. 57, note (g)), exceeding £50 but under £100, mixpence, and from £100 upwards,
slxpence for every £100 or fraction of £100 more than that amoun®—Finance Act,
1899, 5. 10. A foreign bill must be stamped before being negotiated here
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The followin'g' are examples of foreign bills :—

g EXAMPLE 24.

3 Winnipeg, May 4th, 1928.
90 days af*er sight of’this%First of Exckange (second and
third being unpaid) (u) pay Messrs. Williams & Co.,
order, the sum of two hund pounds, value received.

£200.

§LAUR1ER BORDEN & CO.
To Messrs. Speyer & Co., thdon

The above is a foreign bill because it is not drawn within
the British Islands

EXAMPLE 25.
Res.1000

Six months after date

i London, 5th March, 1929
and third of the same ti

qble at
£ndia,
Erc?‘hers

First of Exchange (second
n@.ana te unpaid) (u) to the order
of Messrs. Jabberjee & eb°, 5“9 thousand rupees for value
received. % i, B
% 2 EWILLIAM SMITH & CO
To Messrs. Brown Bmthjrg ﬁm.lwd, Bombay

The above is a foreign biil because, although it is drawn
within the British Islands, it is neither payable therein nor is
the drawee resident therein

But the fallowing is an inland bill : —

EXAMPLE 2.
-}
Re.1000 2% § £ London, 5th March, 1829
<
Six months after date g B

i
& *Co., one thousand ru = ‘fag

Bt
2SR5
To Messrs. Brown Brtg

628,
<

e order of Messrs. Jabberjee
onlue received.

rown

EWILLIAM SMITH & CO
bay.

[]

. XX.

(u) These exppessions mean that the bills are
ve post, Chap

‘“drawn in & set ™, as to which
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because Yt ie,both drawn and pnyable within the'Bntlsh Islands.

And the ¥ollowing is .an inland bill also:—  *
EXAMPLE 27.
£100. ‘' 225§ London, June 1st, 1920,
Y-

Nine months after da £ ,ﬁasrs Edwarde & Co., or
order, the sum of one hun ‘podnds value received.

 WVILLIAM SMITH & CO.
To Mr. Charles Robmsmg ngi@

because it is drawn in the British Islands upon a person resident
therein, although payable abroad.
Sometimes it is uncertsin on the face of a bill whether it
is inland or foreign. To meet such a case the Act provides that
‘“ unless the contrary appear on the face of the bill the
holder may treat it as an inland bill ’
(section 4 (2)).

Meaning of * Protest ".—A “ protest " is “ a formal declaration
in writing made by a notary public (z) that the bill has been
refused acceptance or payment, and that the holder intends to
recover all the expenses to which he may be put in consequence
thereof ** (Stephen’s Gommentaries). The object of protest is to
provide authentic proof of due presentment and dishonour which
will be accepted as sufficient by any tribunal at home or abroad (y).
Moreover. it affords to a drawer or indorser such unim-
peachable evidence of these facts as he is in fairness entitled to
demand before being called upon to pay in consequence of them.
It is obvious that the desirability of protest relates mainly to
the case of foreign bills, in which case parties to whom recourse
is made here, or the Courts in which they are sued, have to be

(x) ‘* Notary, or Notary Public (Lat. Registrarius, Actuarius, Notarius), 1s one
that attests deeds or writings to make them authentic in another country. He is
generally a solicitor. It is the office of a nofary, among other things, at the request
of the holder of a bill of exchange of which acceptance or payment is refused, to
note and protest the same ' (Mozley and Whiteley's Law Dicticnary). See further,
Byles, under s. 51 (2).

(1) " A notary public by the law of nations has credit everywhere ¢ (Hutchem v.
Mannington (1802), 6 Ves. 823, per Ld. Eldon). ’
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satisfied as to due presentation and dishonour abioa . Tt is
therefore only in the case of foreign bills thai protest is necessary
(see post, p. 178). The procedure leading up to protest
is as follows: The holder presents the bill, and, it being dis-
honoured, he places it in the hands of a notary public. The
notary, or his clerk, presents it again, and upon its re-dishonour
he makes upon the bill a memorsndum consisting of (i) his
initials, (i) the date, (iii) his charges for noting, and (iv) a
reference to his register where a copy of the bill and of the
foregoing matters are entered. He also affixes a label or ticket,
on which s written the answer, if anv, given by or on behalf of
the drawee or acceptor upon this presentment, e g . in case of a
cheque the annwer given by the bank may be that it had not
sufficient funds of the drawer in hand tu moet the cheque,
expressed thas shortly " no effeets ', or ' r/d.”, i e. * refer to

drawer "', or ' cffects not cleared * Or, again, there mayv be
some such reply ag ** orders not to pay ', or ' payment counter-
manded '’ The foregoing is called noting (& the bill, and it

forms the preliminary stage to the ' protest , which consists
of a certificate under the band and scal of the notary cetting out
the facts of presentation and dishonour and protesting sgainst
all part.es Linble ou account of the nun-acceptance or ron-psy-
ment, according to the occasion of the dishonour (a). As will
be seen (section 93, post, p 1758) the only urgent matter
in the above process is that of “‘ notiug " : sactual protest may
take place afterwards, if 1t should breo.ne necessary

Where Protest unnecessary.—The Act provides that

‘ where an inland bill hus been dishonoured it may, if
the holder think fit, e noted for non-scceptance or non-
payment, as the case may be; but it shall not be necessary
to note or protest any such bill in order to preserve the
recourse against the drawer or indorser ”'

(z) ' By ‘ noting ' 1s meant the mlnul' made by a notary public on a dishonoured
bill at the time of ils dishonour The f{ormal notarial certificate, or protest,
attesting the dishoncur of the bill 18 based upon the noting ' (Chalmers).

(a) For form of protest, see post, pp. 177 el seq. The continuation of the
process from foting to the cerlificate of protest is described as ** eztending " the
protest. .
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(section®51 (1)). The effect of the foregoing }frovmon may Be
stated ad follows : — »

(i) In the case of an infand bill (including a foreign bill if it
does not appear to be such—see section 4 (2), ante, p. 171, and
section 51 (2) (infra) it is not necessary for the holder to
go so far even as to note the bill in order to secure his right of
recourse.

(ii) He may, however, note the bill if he so desires, and if
he does he will be able to charge the expenses thereof against
the parties lisble on the bill (see section 57 (1) (¢}, ante, p. 107).
A holder very often desires in the case of an inland bill to go
go far as to get it noted, becanse he is then sure of its proper
presentment and of being able to produce a practically unim-
peachable witness thereto.

(iii) Further, he may cven go as far as actually to protest
the bill if he so desires; but if he does he will not be able to
recover the expenses thereof, as section 57 (1) (e) (ibid.) only
enables such expenses to be recovered where the protest was
necessary.

Where Protest necessary (b).—The Act provides that

'"* where a foreign bill, appearing on the face of it to be
such, has been dishonoured by non-acceptancc it must
be duly protested for non-acceptance, and where such a
bill, which has not been previously dishonoured by non-
acceptance, is dishonoured by non-payment it must be duly
protested for non-payment. I1f it be not so protested the
drawer and indorsers are discharged. Where a bill does not
appesr on the face of it to be a fgreign bill, protest thereof in
case of dishonour is unnecessary '
(section 51 (2)). It will be observed that to render protest
necessary three things must combine: —

(i) The bill must be & foreign bill in fact.
(i1) It must be a foreign bill L2 the face of it.

(b) Apart from what follows, protest is also necessary belore presentment for
payment 10 an acceptor for henour or referce 1n case of need (secgs 67 (1), post,
p 208). ’



174 NEGOTIABLE INSTRUMENT(.

(iii) It must have been dishonoured by non-a.cce%“mnce (c)
or non-payment. i

But it is only necessary to protest the bill once. If it has
been dishonoured by non-acceptance, it must be protested then,
but if subsequently prestnted for payment and dishonoured it
need not be protested again. But it may be re-protested in such
circumstances, the Act providing that

‘“g bill which has been protested for non-acceptance

may be subsequently protested for non-payment "’

(section 51 (8)). The reason of this permissiorf to protest a
second time is that some of the parties to whom the holder
desires to have recourse may be abroad where he may desire
to sue them, and most foreign systems do not recognise protest
for non-acceptance as excusing protest for subsequent non-pay-
ment.

Where protest is necessary, it is only necessary in order to
charge drawer or indorsers. As regards the acceptor, the Act
provides that

‘“ in order to render the acceptor of & bill liable it is not
necessary to protest it ’’
(section 52 (8)).

Requirements of Protest.—The requirements of the Act as to
neting or protest relate to (i) time for protest, (ii) place of
protest, (iii) form of protest.

(i) Time for Protest.—It is provided that,

‘“ subject to the provisions of this Act (d), when a bill
is noted or protested, it may be noted on the day of its
dishonour and must be noted not later than the next
succeeding business day. When a bill has been duly noted,
the protest may be subsequently extended as of the date of
the noting "’

(section 51 (4), a8 smended by the Bills of Exchange (Time of
Noting) Act, 1917). In other words, noting, in order to be
]

(c) By 5. 44 (2),," Where a foreign bill has been accepted as to part, it musi
be protested as o the balance .

(d) Le., tosthe provisions excusing delay, for which see 8. 51 (8), post, p. 178,
and s. 51 (6) (8), post, p. 175. ¢
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effectivd, must take place on the day of the dishonour of tHe
bill or tite next succeeding business day (e), tut the process of
protesting may, where necessary or desired, be completed sub-
sequently and ante-dated as of the date of noting, the Act
providing genersally that, »

‘“for the purposes of this Act (f), where a bill or
note is required to be protested within a specified time, or
before some furthet proceeding is taken, it is sufficient that
the bill has been noted for protest before the expiration
of the specified time or the taking of the proceeding; and
the formal protest may be extended at any time thereafter
as of the date of the noting *’

(section 93). As to tne meaning of the expression ‘‘ at any time
thereafter *°, the following observation may be quoted: ‘‘ The
protest may be drawn up and completed at any time before the
commencement of the suit, or even before or during the trial,
and ante-dated accordingly '’ (Byles (g)).

(ii) Place of Protest.-—The Act provides that

‘““A bill must be protested at the place where it is

dishonoured .
(section 51 (6)).
To this rule two exceptions are provided : —

(8) ** When a bili is presented through the post office,
and returned by post dishonoured, it may be protested at
the place to which it is returned and on the day of its return
if received during business hours, and if not received during
business hours, then not later than the next business day "’

(section 51 (8) (a)). This provision may be exemplified thus:
The holder in London posts the bill to Manchester for acceptance,
where it is dishonoured and posted bgck to him. He receives it
back on the following day. He may protest it after its receipt
back, although that is the day after its dishonour, and he may

(¢} For meaning of ‘‘ business day '* see ante, p. 141,

() 1.e., in addition to the purposes of the section now being dealt with (s. 51),
the purposes of ss. 66—68 (acceptance and *yment supra protest for hopour), posi,
Chap. XIX.

(9) For whom see authority for stalement. ** The noling s in fact an incipient
protest, and is ‘ unknown in law as distinguished from the protest. The notary
having made his mihute, draws up the protesi at his leisure ' ** (Chalmers, coiting
Selwyn, N. P. (11th ed.), 381). N
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protest it in London, although it was dishonoured in Manchester.
But he must dg so on the day of its receipt back i that is s
business day, and he receives it dnring business hours. If he
does not receive it on a business dsy or during business hours,
ha may protest it on th¢ next business day.
(b) ** When a bill drawn payable at the place of business
or residence of some person other than the drawee, has
been dishonoured by non-acceptance, it must be protested
for non-payment at the place where it is expressed to be
payable, and no further presentment for psyment to, or
demand on, the drawee is necessary "’
(section 51 (6) (b)). Thus, a bill is drawn on A, payable in
Manchester, which is neither the residence nor place of business
of A, It is dishonoured by non-acceptance. It must be
protested for non-payment at Manchester, and no presentment
to, or demand upon, A for pavment need be made.

(iii) Form c¢f Proteat.—The Act provides that

‘“ A protest must contain a copy of the bill, and must
be signed by the notary making it, and must specify—(a)
The person at whose request the bill is protested, (b) the
place and date of protest, the cause or reason for protestmg
the bill, the demand made, and the answer given, if any,
or the fact that the drawee or acceptor could not be found ”’

(section 51 (7)). The ordinary contents of a protest have been
summarised thus:—' (1) An exact copy of the bill. (2) A state-
ment of the parties for whom sand against whom the bill is
protested. (3) The date of protesting and the place where protest
is made. (4) A statement that acceptance or payment was
demanded by the notary; the terms of the answer, if any; or
a statement that no answer was given, or that the drawee or
acceptor could not be fourd. (5) A reservation of rights against
the parties liable. (6) The subscription and seal (h) of the
notary making the protest '’ (Chalmers). Further, it is provided
by the Stamp Act, 1891, s 90, that the protest must be
stamped (i). The following is an example of a protest (for non-
acceptance) : — L

(h) Sealing, however, is not essential.

(i) Where the duty on the instrument 13 less than 1s. the stamp on the protest
must be of the sama amount. If the duty on the instrument is 18. or over, the
protest muat be stamped 1s.
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EXAMPLE 28. PROTEST.

On the seventh day of March, one thousand nine hundred
and twenty-nine, 1, John Jones, Public Notary. by lawful
authonty and sworn, dwelling in Norwich, in the county of
Norfolk, England, at the requast of the holder did exhibit
the original® bill of exchange, whereof a true copy is on the
other side written, unto Samuel Brown, at his counting-house,
the person upgpn whom the same 18 drawn, and demanded

— .~ acceptance thereof, and he answered that he wonld not
acerpt.

Wherefore 1, the said Notary, at the request aforesaid,
did apd do by these presents protest against the drawer of the
sard hill. and all other parties thereto, and all others con-
cerned. for all costs of exchange, re-exchange, and all costs,
damages, and 1nterest, present and to come, for want of
acceptance of the said bll. Thus protested in the presence
of Henry Roberts and William Smith, witnesses.

I

Which T attest
—— (Signed) JOHN JONES,
. ’ Notary Public of Norwich aforesaid.

/ (Si1gned) Heney RoBerTs )
\/ WiLLiaM SMITH [ Witnesses.

It happens sometimes that the services of a notary are not
available where or when wanted.  For such cases the Act makes
provision thus - —

" Where a dishonoured bill or note is authorised or
required to be protested, and the services of a notary cannot
be obtained at the place where the bill is dishonoured, any
householder or substantial resident of the place may, in the
presence of two witnesses, give a certificate, signed by them,
attesting the dishonour of the hxll and the certificate shall
in all respects operate as if it were a formal protest of the
bill The form given in Schedule 1 to this Act may be
used with necessary modifications, and if used shall be
sufficient '’ o

isection 94). The following is the form referred to-—

EXAMPLE 29. PROTEST. |,

Kuow all men that I, A. B. [householder], of . in the
county of , 1n the United Kingdom,® at the request of C. D.,

N.I. 12



178 NEGOTIABLE INSTRUMENTS.

there being no ndtary public available, did on the " day of
19 , at demand payment [or acceptance] ¢ the bill
of exchange hereunder written, from E. ¥., to which demand he made
answer [state answer, if any,] wherefore I now in the presence of
vG. H. and J. K., do protest the said bill of exchange.
‘ (Signed) A. B.
(; g } W itnesses.

N.B.—The bill itself should be annexed, br a copy of the bill and
all that is written thereon should be underwritten.

The loss, destruction, or wrongful detention of a bill will
not obviate the necessity for protest where otherwise necessary,
the Act providing that

** where a bill is lost or destroyed, or is wrongly detained
from the person entitled to hold it, protest may be made
on & copy or written particulars thereof '

(section 51 (8)).

Delay in Protest.—The Act provides that

‘“ Delay in noting or protesting is excused when the
delay is caused by circumstances beyond the control of the
holder, and not imputable to his default, misconduct, or
negligence. When the cause of delay ceases to operate the
bill must be noted or protested with reasonable diligence (k) '

{section 51 (9)). This provision is in precisely the same form as
in the case of delay in presentment for payment (section 46 (1),
ante, p. 150), and in giving notice of dishonour (section 50 (1),
ante, p. 165), and the comment upon those provisions is
applicable here.

When Protest Exoused..—The Act provides that
** Protest. is dispensed with by any circumstance which
would dispense with notice of dishonour ”’
(section 51 (9)). As to these, see section 50 (2) (ante, pp. 166
et seq.).

Conseguences of Not Pmtu’,tlng.—When protest is necessary
and is not excured, the result, as already stated, is to discharge

g

(k) See ante, p. 141, note (0).
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the drawer and indorsers (see sebtion 51 (2), antf, p. 178). Ite
will be rgmembered fhat when a bill dishonpured by non-
acceptance subsequently comes into the hands of a ‘‘ holder in
due course '’, the rights of such a holder are not prejudiced by
the fact that no notice of dishonour had been given by the
bolder at the time of the dishonour (see section 48 (1), ante,
p. 168). Is a holder in due course in a similar position if he
acquires a bill which has been dishonoured by non-acceptance and
the holder at the time of the dishonour gave notice of dishonour
but did not pmotest, supposing protest to have been necessary?
The provision given above (section 51 (9), ante, p. 178), dispensing
with notice of dishonour, does not appear to cover this case, but
it cannot be doubted that the holder in due course is secure.
The fact that the Act is silent on the point is by no means
vonclusive against this contention, as the Aot is not intended
to be exhaustive (see section 97 (2), ante, p. 52), and the general
principles governing the position of the holder in due course, in
the case of all negotiable instruments, would appear to have a
paramount claim to be applied unless clearly excluded.

Protest for Better Security.—In certain cases, where a bill
has been accepted, it may be protested before it falls due. Such
a protest is said to be * for better security ”. The provision of
the Act on the point is that

“ where the sacceptor of a bill becomes bankrupt or
insolvent or suspends payment before it matures, the holder
may cause the bill to be protested for better security against
the drawer and indorsers ’’

(section 51 (5)). ‘‘In this case the holder may cause a notary
to demand better security, and, on its being refused, the bill
may be protested, and notice of the protest may be sent to an
antecedent perty '’ (Byles). It must be observed that such a
protest gives the holder no right to sue the drawer or indorsers
until the bill falls due and is then dishonoured, and upon such
event the ordinary protest for non-payment is necessary. The
advantage of the protest for bettey security is that it complies
with the necessary condition prec@dent to enable a person to
accept ‘‘ supra protest for honour'’, as to which see post,
Chapter XIX. .
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CHAPTER XVII.

THE HOLDER IN DUE OOURSE.

It will be remembered that the essential marks or characteristics
of a negotiable instrument wegre stated to be (1) facility of
transfer by mere delivery; and (2) the bossibility of transfer so
as to give a transferee a good title in spite of defect in the title
of the transferor (see ante, Part I, Chapters 1 an8 II). In the
consideration of these characteristics in relation to bills those
concerned with (1) formed the subject of Chapter XIIT ante;
those concerned with (2) will be dealt with in the present
chapter. i

The conditions to be complied with to enable the transferee
of a negotiable instrument to hold ‘' free from equities ** (a) are,
in the case of a bill implied in the rule, that the transferee in
such case must be a ‘‘ holder in due course "’

Definition of Holder in Due Course.

" holder in due course '’ as
““ a holder who has taken a bill, complete and regular
on the face of it, under the following conditions; namely (a)
that he became the holder of it before it was overdue and
without notice that it had been previously dishonoured, if
such was the fact; (b) that he took the bill in good faith
and for value, and that at the time the bill was negotiated
to him he had no notice of any defect in the title of the
person who negotiated it
{section 29 (1)). From the foregoing definition it will be seen
that the conditions that éntitle a person to be regarded as a
holder in due course are eight :—

(i) He must be a ** holder . This means that he must have
taken the bill under such circumstances as ‘o constitute him
a holder within the definition contained in section 2 of the Act
(ante, p. 130), r.g., he must{ not be merely the transferee by
deliverv without indorsement of a hill requiring indorsement (b).

The Act defines a

¢ {a) For which condilions sce Pt [, Chap 1V
h) Sec anle, Hp. 125, 126,
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But thefe is one class of holder within the meafiing of the Acf
who comds within segtion 2 but who is outside section 29 (1)’
It has now been settleds, after some conflict of judicial
opinion, that the onginal payee of s bill cannot be a holder
in due course. It is true that .section 2 (which is a
definition section) ‘defines ‘‘holder "' as meaning, inter
alia, ‘“the payee'’, but that section is introduced by the
words ‘‘ unless the contdxt otherwise requires ~’, and it was held
by the House of Lords in R. E. Jones & Co v. Waring & Gillow,
{1926] A. C. 870; 95 L. J. K. B. 913;135 .. T. 548; 42 T. L. R.
644, that the context to the word ‘‘ holder '’ in section 29 (1)
did so require, it being regarded as evident that paragraph (b)
ssgumes a holder in due course to have acquired by negotiation,
which, in the case of a bill payable to order, means transfer
from one person to another by indorsement completed by delivery
(see section 31 (1), (8), ante, p. 118) (c). Section 21 (2),
aente, p. 92, which includes a holder in due course among the
““remote ' (as distinguished from the ' immediate *') parties to
8 bill, was held to point to the same conclusion.

The position may be exemplified thus: A draws on B « bill
payable to C, or to C or order, or to the order of C, which B
accepts, and the bill is delivered to C, who gives value. B was
induced to accept by the fraud of A, to which C was not party
C becomes the holder of the bill, but it was °‘issued "', not
‘“ negotiated "’ to him, as section 31 (3) (ante, p. 118) provides
that a Dbill payable to order is negotiated by indorsement
completed by delivery, 1., indorsermnent is pecessary to the
negotiation of s bill payable to order. C, therefore, cannot be
a holder in due course and cannot recover from B. On the other
hand, the facts being otherwise as above, if the bill was payable
to *‘ bearer > and was delivered to C,°C could be a holder in due
course and recover from B, since section 81 (2) (ibid.) provides
that a bill payable to bearer is negotiated merely by delivery,
and the bill was in fact delivered to C.

(i) The Bill must be complete on the face of it. We have
seen that the Act confers certain ppwers in the direction of filling

(¢) R. E. Jones & (0o v. Waring & UGillow appears {o be ﬁxe only case so far
in which the Court has decided thal the context requlres deviatione from any of
the meanings given to the words in s. 2.
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.up an inchoate instrument (see section 20, ante, pp. ?3, 94) (d),
but the perso! exercising such powers* cannot himself be a
holder 1n due course. A bill not payable to bearer is not
complete within the meaning of the definition until it has
been indorsed by the payee. In Jenking v. Coomber, [1B98]
2Q B.168; 67 L. J Q B 780, 78 L. T, 752, the plaintiffs
agreed to supply goods to B, on cond.ﬂzion that the defendant,
who was B’s father, ‘‘ backed’ the bill for his son  The
plaintiffs drew the il on B to their own order, B accepted
it, and the defendant indorsed it on the back He acted
gratuitously 1n so doing. The bill was returned to the
plaintiffs, who indorsed it underneath the signature of the
defendsnt  Upon the bill maturing and heing dishonoured, the
plaintifis sued the defendant under section 56 (ante, p. 105). It
was held, inter alia. that as they had not indorsed the bill before
it came into therr hands, 1t was not complete when they took
it They were, therefore, not holders mm due course, and could
not recover. This case was followed i Shaw v. Holland, [1913]
2K B 15;8L.J K. B. 592; 108 L T. 548, where the facts
were simiiar (¢) A bill is complete though not accepted
{National Park Bank v Berggrem (1914), 110 L. T. 907; 30
T. L R 387).

(iii) The bill must be reqular on the face of 1t  Suppose the
bill to have been torn in pieces and pasted together again. If
its appearance suggests that destruction might have been
intended, a person taking the bill could scarcely claim to be =
holder in due course (f) The fact that a cheque is post-dated

(d) Sce algo paragraph (1) of the comment upon s 20, ante, p 96

(¢} Distinguished 1n Macdonald & Co v Nash & Co {ante, p 95, Jenkins v
Coomber and Shaw v Holland should be distinguished from Glenie v Bruce Smith
and Re Goorh, ex p Judd (ibid ), which were cases of estoppel

(f) But contra 1l 1ts appearance was consistent with accidental tearing In
Ingham v Primrose (1859), 7 C B (ns) 82, the acceplor of a bill, with the
intention of cancelling it, tore 1t mmto two pieces and ihrew them 1into the street
They were picked up by the indorser and )oined together, and the bil} was put
into circulation The acceptor was held hable to a boha fide holder for value
because, said the Court, although the acceptor intended to cancel 1it, yel he did’
not cancel it This decision has begh commented upon adversely. In Bazendale
v Bennett (1878), 3 Q B D 525, L J Q B 624 Bramwell, LY, saad "It
seems to me o be difficult lo support that case, and the correct mode of dealing
with it 18 to say®we do not agree with it And in Smith v Prosser, {1907}
2K B 78, 77Tk J K B 71, 87 L T 155 Vaughen Wilhams, LJ, coupled 1t
with Young v Grote (1827), 4Bing 253, 5L J (0s)C P 165, as a pair of coscs
nv longer possessing suthority It is submiied, however, thai there 1s something
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and is known to be so when taken by 2 holder will not make tfe
cheque fregular on.the face of it so as to ptevent the holder
being a holder in due course (Hitchcock v Edwards (1889), 60
L. T. 636) (g).

(iv) He must have taken the bill before 1t was overdue.
When a bill is overdue, it can be ‘‘ negotiated *' in the sense in
which the Act uses that term, i e, it remains transferable by
mere delivery, but 1t cannot be transferred so as to confer a title
free from equities  In other words. the bill retans ome of
the two attributes of negotiabihty (h) but loses the other (see
section 386 (2), ante, p 123) The moment at which a bill
becomes overdue 18 provided for in the case of bills not payable
on demand by section 14, ante, pp 145, 146 and in the case
of bills payable on demand by section 36 (3), ante, p 124.

(v) He musl have taken the bill withoul notice that it had
been previously dishonoured if it has, in fact, been previously
dishonoured. The following examples will serve to illustrate this
rule-—A takes a bill whick has been dishonoured by non-
acceptance, knowing of that fact He cannot be a holder in due
cqurse A bill payable on demand 1s taken by A before ** 1t has
been 1n circulation for an unreasonable length of time ™’ within
the meaning of section 36 (8) (ante, p 124), but 1t has in fact
been presented for payment and dishonoured, and A knows
this A cannot be a holder in due course

to be said for the decision It was accepted in evidence that it was a common
practice at that time to provide agamnst the loss of a bill 10 post by dividing
it and sending the pieces by successive posts, the recipient joming them again on
receipt of both Having regard to that circumstance, the Court might reasonably
have held that thgre was nothing 1irregular on the face of the instrument 1n question
It 18, pechaps, an omen that Young v Grote has recovered 1its repulation (see post,
p 233, note (g)), and it may be that its fePow outcast will, some day, do the
same

(g) The question of whether the holder for value of a cheque fraudulent n
origin was put upon inquiry by reason of itz being post dated, so as to negafive
his clamm to be a holder in due course, cdéme up for deciston agam in Gusldford
Trust v Goss (1927), 436 1 T 725 4371 L R 167, when the Court (Branson, J ),
held in favour of the holder, but siressed the fact that in the circumstances in
which the cheqie was given, post dated c‘.eques were quite ordinary 1t 1s difficult
to see however, why so common a prach;e as thc giving of a ppst-dated cheque
should be ground for suspicion, and it 15 submitted that the answer to the question
18 a sumple negative, unless, of course, the precise oppositesto what appeared mn
thc above case 18 proved, viz , that the instrument was given 1n circumstances which
made the giving of a post-dated cheque an abnot ma} mcident calhng®or explanation.

(h) See ante, P1. 1, Chaps I and II.
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(vi) He musNhare taken the bill for value. For the Meaning
of value, see sectipn 27 (1), ante, p. 115, ang Part 1, anke, pp. 27
et geq. 1t must be observed that asholder in due course must
himself have given value and cannot take the benefit of the
fact that he takes through a holder for value. E g. A gives
value for a bill with notice of u defect A indorses the bill
to B, who takes it gratuitously but without knowledge of the
defect. B cannot be a holder n due cdurse  In other words,
the conditions for holding in due course cannot be split up amony
successive holders, and value and the good faith Must proceed
from the same person to constitute a holder in due course

(vil) He must have taken the bill in good faith, and

(vili) He muat have taken the bill withoui notwce of any defect
in the title of the transferor

The Act separates these two requirernents, but it 1s not easy
to distinguish between them, and 1 dealbng with npegotiable
instruments in genoral they are treated together under the head
of *“ bona fide ’—see ante, Part I, pp. 29 ¢f seq. It may be
that bad faith is knowledge or suspicion of a general ** fishiness ™’
in the previous history of the instrument, and that potice is
knowledge or sugpicion of some actnal defect In any event,
negligence does not necessarily imply bad faith, the Aet providing
that

I

a thing is deemed to be Jdone in good taith, within
the meaning of the Act, where 1+ 158 in fact done honestly,
whether it is done negligently or not =’

(section 90). The meaning of " wnotice’ has bheen stated

thus: ‘‘ *notice ' means actual. tnough not formal notice, that

is to say, either knowledge pf the facts, or a suspicion of some-
thing wrong, combined with a wilful disrcgard of the means of

+ knowledge '’ (Chalmers, citing Raphael v. Bank of England.

ante, p. 80.

As to what is meant by a defect in title (.)f the transferor,
the Act provides that

“In particular the title of a person who negotiates a bill

is defective within the meaning of this Act when he obtained

the bill? or the accepfance thereof, by fraud, duress, or force
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and *fear (i), or other unlawful means, or fof an illegal coi#

sideration (k), or, when he negotiates it in, breach of faith,

or under such circumsteances as amount to a fraud ”’
(section 29 (2)). 1t should be observed that the above statement
of " defects *’ is not intended to be exhgustive, but mere absence
of consideration is not such a defect, e.g., a person may be a
holder in due course although at the time he acquired the bill
he knew the defendant’to have been an accommodation party
(see section 28 (2), ante, p. 114), or that it was obtained upon a
considerationewhich was void as distinet from illegal (Lilley v.
Rankin, ante, p. 117). Negotiation ‘' in breach of faith, etc ',
may be illustrated thus: A indorses u bill and hands it to B
as security for a lounn. While the bill 18 still maturing and before
the loan is repayable, B negotiates it to C. B's title 18 defective
for the purpose of such negotiation as he had no right to negotiate
the bill in such circumstances. B could have assigned the debt
and handed over the bill to C as sn ordinary transfer of
mortgage, but he was not entitled to negotiate the bill alone.
Agsin, E is entrusted by D with g bill for safe custody. FE
negotiastes it. This would be negotiation in fraud of D.

Presumption as to Holding in Due Course.—The Act provides
that

** Every holder (1) of a bill is prima facie deemed to be

a holder in due course; but if in an action (m) on a bill it

is admitted or proved that the acceptance, issue, or subse-
quent negotiation of the bill is affected with fraud, duress.

or force and fear, or illegality, the burden of proof is shifted,
unless and until the holder proves that, subsequent to the

alleged fraud or illegality, value has in good faith been given
for the bill (n)

(9 The Scots equivalent for ‘' duress '".

(k) For instances, see Jonee v. Merionethshire Building Society (ante, p. 116)
and Woolf v. Hamulloy (ib:d.).

(1) But, in view of R. E. Jones & Co . Waring & Giulow (ante, p. 181}, not
the ongmal paym

{(m) " * Action ' includes counterclaim ﬂnd sct-off (8. 2).

{n) It will have been observed that in s. ‘b2g (2) the defects in title listed number
six Bul when we come 1o section 30 (2), i1n dealing with the onus of proo! upon
the plaintiff, only five are specified, while in connechion witf the opus upon the
defendant to prove value in good faith the numper 18 reduced to {po, iz, fraud
and illegality. The writer 15, frankly, puzzied bysthis, but as he considers that
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section 80 (2)). The effect of the foregoing provision may be
stated thus:— ® . '

(8) In the first instance the onts of proof of defect in title
rests on the party resisting payment. In other words, if there
is no eviderce one way‘or the other as to the circumstances
under which the holder of a bill became such, he will be entitled
to recover.

(b) But if the party resisting payn;ent- discharges his onus
by proving the existemce of a defect in title (or such defect is
admitted), the onus of proof is shifted to the holder, who must
prove that he beecame such in good faith and for value
subsequent to the arising of such defect.

(c) The holder having proved good faith and for value, the
onus of proof is again shifted to the parly resisting payment, and
in order to show that the holder is not & holder in due ocourse,
he must prove the absence of one or more of the remaining six
(out of the eight) conditions previously set out necessary to
enable a person to claim as a holder in due course.

Rights and Powers of Holder in Due Course.—A holder in due
course has, of course, all the rights and powers of a holder as
set out in Chapter XIV. ante. In addition the Act provides that
where a holder is & holder in due course.

‘“ he holds the bill free from any personal defect of title
of prior parties, as well as from mere personal defences
available to prior parties among themselves, and may enforce
payment against all parties liable on the bill *’

(section 38 (2)). The expression "* personal defences ' refers to
such defences as set-off snd counterclaim. and probably also
covers all such defences as,oruission of the duties of presentation,
notice of dishonour, and protest or noting. The operation of the
sub-section may be illustrated thus: A, the holder of a bill,
indorses it to B, who is a person who cannot be made liable on
a bill (say, an infant or an ambassador who Hoes not waive his
diplomatic privilege). The biy, is stolen from B by*C, who forges
B’s indorsement and disposef of the bill to D who is a holder

’

the expression “ fraud or illegality *' 15 probably intended to cover, and probably
does cover, defects of all kingds ‘e has assumed this to be the case in selting out
the effect of the last-mentioned sub-section.
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in due course. D can sue A and sall parties prior to A, such as
the drawer, the acceptor, and all prior indorders. (He can, of
course, also sue C, if C is'worth suing.) But he cannot sue B.
That is to say, D holds the bill free from the defect in title
caused by C’s theft, and forgery (as well as from any ‘‘ personal
defences *’ available by any prior party agsinst any other prior
party), but he can only enforce payment against the parties
liable on the bill, among whom B is not included. Again, a
person who has indorsed a bill sans recours is not a party liable,
although the title to the bill may be traced through him.

Dutles of Holder in Due Course.-—A holder in due course
must carry out the duties of a holder as set out in Chapters XV
and XVI, ante, although the omission of any such duty by a
prior holder may not affect him.

Transmission of Rights of Holder in Due Courss.—The Act
provides that
‘A holder (whether for value or not), who derives his
title to a bill through a holder in due course, and who is
not himself a party to any fraud or illegality affecting it, has
all the rights of that holder in due course as regarde the
acceptor and all parties to the bill prior to that holder
(section 20 (3)). The following will exemplify thie provision:—

(a) B obtains A’s acceptance to a bill by fraud. B indorses
to C, who takes as holder in due course. C indorses the bill to
D, who knows of the fraud. D can recower from A.

(b) B and D conspire to obtain and do obtain A’s acceptance
of a bill by fraud. The bill is drawn in favour of B. B indorses
to C, who takes as holder in due course. C indorses toc D. D
cannot recover from A even if he %ives value, since he was a
party to the fraud against A (o).

Provisions of Aot Collected.—It may now be useful to collect
the various provnslons made specifically by the Act for the
protection of the holder in due cdurse. These are as follows :—

(i) A bolder in due course is *defined by section 29 (1), ante,
p. 180. *

(0) And see May v. Chupman,' ante, p. 33.
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e (if) hvery ho\der is prima facte deemed to be a holde? in due
course (8ee section 30 (2), ante, p. 185). -

(ili) A holder whose title 18 defective may give a good title
to"a holder in due course (see section 38 (8) (a), ante, p. 184).

(iv) A holder in due course holds the bill (a) free from defects
in the title of prior parties; (b) free from personal defences
available to prior parties among themselves. and (c¢) may enforce
payment against all parties liable on the *bill (see section 38 (2),
ante, p. 186).

(v) Unsuthorised or conditional delivery or déivery for a
special purpose will not affect a remocte party who is a holder in
due course (see section 21 (2), ante, p 92).

{vi) A holder in due course may transmit all his rights to a
bolder (whether for value or not) who 15 not himself a party to
any fraud or illegality affecting it (see section 28 (8), ante, p. 187).

(vii) Where a wrong date is inserted in a bill, if the bill comes
subsequently into the hands of a holder in due course, the bill
will not be avoided, but will operate as though the date inserted
were correct (see section 12, ante, p. 97).

(viii) An inchoate instrument converted into & bill, but not
within a reasonable time or in accordance with the authority
given, will nevertheless be valid and effectual for ali purposes
if it comes subsequently into the hunds of a holder in due course
(see section 20 (2), ante, p. 94).

(ix) The rule that, where a bill not overdue lias been dis-
honoured, any person who takes it with notice of the dishonour
takes it subject to any defect of title attaching thereto at the time
of dishonour does not affect the rights of a holder in due course
(see section 36 (5), ante, p. 124).

(x) Omission of notice of dishonour by non-acceptance does
not prejudice a subsequent hdlder in due course (see section 48 (1),
ante, p. 158). N.B.—There is no similar provision in the case
of omission of notice of dishonour by non-payment in the
case where it is not apparent that the bill is ©verdue (but see
note (b), ibid.), nor im the case of omission of protest (but
see ante, p. 179).

(xi) The acceptor is subject to a series of estoppels towards s
holder in due course (see section 54 (2), ante, p. 102).

(xii) So Y8 the drawexs (see section 55 (1) (b), ante, p. 104).
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(xiii)'.So is the indorser (see section 55 (2) (b), ante, p. 105;.

(xiv) Where a person signs a bill otherwisd than as drawer
or acceptor, he incurs towards a holder in due course the liabilities
of an indorser, whether he be an indorser in the ordinary sense,
or whether he be merely a ‘‘ backer '’ of the bill (see section 56,
ante, p. 105).

(xv) Renunciation of the rights of a holder against a party
will not affect a subsequent holder in due course without notice
of the renunciation (see section 62 (2), post, p. 198).

(xvi) A m';terial alteration in a bill will, if not apparent, not
affect a holder in due course, who may enforce the bill
aceording to its original tenor (see section 64 (1), proviso, post,
p. 200).

(xvii)) When the parts of a bill drawn in a set are negotiated
to different holders in due course, the title of the one whose title
first accrues prevails (see section 71 (3), post, p. 215).

(xviil) Where a person accepts more than one part of a bill
drawn in a set, he is liable to each person into whose hands a
part 8o accepted gets as holder in due course (see section 71 (4),
post, p. 215).

(xix) Where an acceptor of a bill drawn in a set pavs one
part and does not obtain its delivery to him, he must pay it
again if it gets subsequently into the hands of a holder in due
course (see section 71 (5), post, p. 216).

(xx) The maker of a promissory note is subject to certain
estoppels towards a holder in due course (see section 88 (2),
post, p. 271).

Holder without Value, Holder fgr Yalue, Holder In Due
Course.—In conclusion, it may be useful to give the following
differentiation between the respective positions of these classes
of holder:—

(a) A holder who has not given value for the bill cannot
claim againstsany person who bec'ume party to the bill without
consideration. This is, of course, 1p accordance with the ordinary
rule that a bill, being a simple contract, consideration is necessary
to support it (see Chapter XII, ante). But it must be borne in
mind, first, that every party is presumed to have received con-
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silerat;on (see Section 80 (1), ante, p. 112); and secondly, that
8 holder who hag, not given value himself will have th> benefit
of the fact that a previous holder has given value. In such
cases he himself will be deemed to be a holder for value as regards
parties prior to the one who gave value (see section 27 (2), ante,
p. 113). '

(b) A holder for value (including one deemed to be such, as
regards parties prior to the latter: see supra), although he may
not be a holder in due course, has, nevertheless, complete rights
in and on the bill, unless there is a defect in his tifle. In such
case he obtains no benefit from the mere fact that he has
himself given value or that he takes through ome who has
given value.

(¢) In a holder in due course is concentrated the highest
efficacy of the bill due to the fact of its being a negotiable
instrument. No defect in the title of any previous holder, and
no omission on the part of any previous holder to carry out the
duties necessary to secure the rights of such holder, will affect
him. Nevertheless, it cannot be said that his position is
impregnable : —

(i) Unauthorised or forged Signatures. It goes without
saying that even a holder in due course cannot claim against
an apparent party whose signature was unauthorised or forged.
Nor can he claim through such apparent party against parties prior
to the apparent party (see section 24, ante, p. 80, and Part I,
Chapter V).

(i) Non est factum. Nor can a holder in due course claim
either against or through a person whose actual signsture is on
the bill if such signature issa mere nullity, i.e., void as distinct
from merely voidable, see ante, Part I, Chapter V.

(iii) Contractual Disability. Nor can a holder in due course
claim against a party not possessing the necessary contractual
capacity, e.g., infants, or corpor:.tions acting ultra vires, although,
a8 in the case of any other hdider, he may claim through them
against prior pariies (see section 22 (2), ante, pp. 77 et seq., and
Part I, Chapter V).
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(iv) Other Statutory Provisions (r). When the Legis{aturd’
provides fsr the avoidgnce of a bill in certain cjrcumstances, it
also usually makes provisian for the protection of the one who
takes such a bill as a holder in due course. For example, the
Gaming Act of 1710, enlarging the Gaming Act, 1664, rendered
void securities given for money lost at games or by betting on
the players or lent knowingly for such purposes. The result was
that even a bona fide holder for value, ignorant of the origin of
the instrument, could not recover upon it. The Act of 1710 was
therefore modified by the Gaming Act, 1835, which provided that,
instead of such securities being void, they should be deemed
to have been given for an illegal consideration. The effect is to
protect a holder in due course (s). Again, the Moneylenders Act,

,1800, 8. 1, provides that upon any action to enforce a money-
lending security by a moneylender within the meaning of the
Act, the Court may re-open the transaction and relieve the party
sued from an unconscionable bargain (see ante, p. 115, note (d) );
but the section expressly provides also that nothing in the section
shall affect the rights of a party suing on such a security who is
& bona fide holder for value without notice. On the other hand,
the effect of the other provisions of the Act (those relating to
registration, etc., of moneylenders) was held to make void all
securities given by the borrower where a breach of such provisions
had been committed. The result was to render such securities
invalid, even where they had been acquired by a bona fide
holder for value without notice of the defect. This injustice
was, however, remedied by the Moneylenders Act, 1911, which
makes the instrument valid in the hands of a holder in due
course- (t), ezcept, however, where such holder is himself a
moneylender. On the other hand, the Betting and Loans
(Infants) Act, 1892, s. 5, makes void *‘ absolutely as against all
persons whomsoever '’ any instrument negotiable or other given
by a person of full age in respect of a loan contracted during
infaney, except so far as it may represent a new advance made

L
{r) The provisions mentioned do not comy\cte the list, e.g., there is the Tippling
Acl, 1756, and there may be others. ¥
(8) S. 2 of this Act, providing that tho loser might recover back from the
winner the amount of a bill or note given in payment of lossés, was repealed by
the Gaming Act, 1922, »
() But giving the borrower a right of indemnily against the moneylender.
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\ ) i
flince the inian%y, and no exception iz made in favour of a bona
fide holder for value without notice, of suck an instrument.

(v) Finally, reference may be made again to section 29 (3)
ante, p. 187, which provides that, although a holder who derives
through a holder in due course has, as a.rule, the rights of a
holder in due course, this is not the case if he was a party to
any fraud or illegality affecting the bill before it came into the
bands of the holder i due course through whom he derived
title.
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' CHAPTER XVIIIL

THE DISCHARGE OF A BILL.

Tue Act gives five ways in which a bill may be discharged,
viz., (8) payment in duc course, (1) acceptor becoming holder,
{c) renunciation, (d) cancellation, (e¢) alteration.

(a) Payraent In Due Course.—The Act provides that
““A bill is discharged by payment in due course by or
on bhehalf of the drawee or acceptor "’
(section 59 (1)); and further that
*** Payment in due course ' means payment made at or
after the maturity of the bill to the holder thereof in good
faith and without notice that his title to the bill 18
defective ’
(ibid.). These provisions may be re-stated thus —

(1) There must be¢ payment. This does not necessarily
mvolve payment in cash ™ Any satisfaction which would
operate as a discharge 1n the case of an ordinary contract to pay
money is equally ecffectual in the case of a bill ° (Chalmers,
citing cases of agreement to ‘set off another debt, negotiable
bill for less amount, bill of third party, etc) (a).

(1) The payment must he made at or after maturity. Tor
example, A, the holder of a Lill. obtains pavment from the
acceptor before maturity, and hands the bill to the acceptor,
who negotiates it to B. B is ignorant of the premature
payment. B ecan recover on the bill against all prior parties

X

(a) If the holder of a bill holds other security for the =same debl and irapsfers
the other security lo a third party, he does not thereby necessarily discharge the
a1l In Glaseeoch v Balls (1889), 24 Q B D 13 59 1. J Q B 51, 62 L T. 163,
the defendant owed X a sum of money and gave X a promissory nole for the
amount payable on cemand, and aleww a nortgage of cerlain properly as further
security X iransferred thc mortgage to Y for a sum equal to that due to him
from the defendant, and he indorsed thy note to the plamnbff  the latter taking
bhona fide and for value, and without nntice of the forcgoing facts Upon the
plaintiff suing the defendant on the note, the defence was set up that the note had
been discharged 1t was held, that the note, not having been paid or returned
to the maker, was stili current at the time of the indorsement, and the plaintiff
as a bona fide indorsee for value was entitled lo.recovcr upon il

N.1. 13
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whose' names vmain on the bil (Burbidge v. Manners (1812),
8 Camp. 193, per Lord Ellenborough, at p, 194). P

(ili) The payment must be made to the holder, i.e., to the
person who is the ‘‘ holder "’ as defined by section 2, ente,
p- 130. A bill payable to the order of A is stolen. The thief
forges A’s name onthe bill and disposes of the bill to B. B
presents the bill for payment to the drawee (or acceptor) on
maturity. The drawee (or acceptor) pays The bill will not be
discharged, as the payment was not made to the “ holder " (b).
An exception to this rule is provided in the case af cheques by
section 60 of the Act (c). Thus, in the above example, had the
bill been a cheque, payment by the banker on presentation
would have relieved him from further liability.

(iv) The payment must have been made in good faith.
For definition of ‘‘ good faith ’’, see section 90, ante, p. 184.

(v) The payment must have besn made without notice of
the holder’s defect in title (d) (if any). For meaning of notice,
see ante, p. 184. The acceptor pays & bearer bill which he
knows has been obtained from A by fraud. He will not
discharge the bill thereby, and will remain liable (e).

(b) It shouid be observed that had B’'s tifle been terely defective and not
dependent upon a forgery, he could have given a valid discharge to the payer in
pursuance of s 38 (3) (b) (ante, p. 184)

(¢) Post, Chap XXI, and see Chap XXII for further provisions for the prolechon
of bankers

(d) ' Defect 1n litle ™' is defined by s. 28 (2), ante, pp. 184, 185, the definition there
given being applicable to the Act generally, and not merely to the section in which
it appears

(¢) When a holder under a defective title receives payment 1n due course, he
will not necessarily have lo refund the money io the true owner of the hill. In
London and Riwver Plale Bank v. Bank of Liverpool, [1886] 1 Q. B 7, 65 L. J
Q B. 80, 78 L. T 473, the defendants became the holders of a bl fhrough a
forged indorsement When the bill became due they presented it for payment to
the acceptor, and received payment They acted in good faith throughout After-
wards the forgery was discovered and they were sued by the acceptor for the
money thus received. It was held that the acceptor could not recover. His prima
facie right to sue for money paid under a mistake of fact had gone, as the position
of the defendanls had been altered to lheir detriment before they received notice
of the mistake, they having, inter alia, lost their opportunity of giving notice of
dishonour to prior parties. On the other hand, in Imperml Bank of Canada v
Bark of Hamilion, [1903) A. C 49; /2 L. J P, C 1, 8T L. T, 4‘57, a ‘' marked "
or ‘* accepled”” cheque for $5 was fr(udulently altered by the drawer to 8$500.
It came into the hands of a bona fide holder for value By mistake the bank paid
the cheque, and the next day, discovering the mistake, claimed the return of $485
from the holder. Ity was held that lhe bank was at lLiberly fo prove as beiween
itself and an innocent holder for value thai the cheque had been frauvdulenily
allered after i®had been cerlified, and thal the principle of London and River Pldle
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(vi) The payment must be 'made by or on/behalf df the
drawee or, acceptor. The drawee being the party ultimately
liable on & bill, payment by no other party will serve to discharge
it as 8 whole and relieve all other parties from liability. The
effect of payment by other than the drawee or acceptor is
provided for in the Abtt thus:—

‘‘ Subject to the provisions herein-after contained (f),
when a bill is paid ‘by the drawer or an indorser it is not
discharged ; but (a) where a bill payable to, or to the order
of, a third party is paid by the drawer, the drawer may
enforce payment thereof hgainst the acceptor, but may not
re-issue the bill. (b) Where a bill is paid by an indorser,
or where a bill payable to drawer's order is paid by the
drawer, the party paying it is remitted to his former rights
a8 regards the acceptor or antecedent parties, and he may,
if he thinks fit, strike out his own and subsequent indorse-
ments, and again negotiate the bill "’

(section 59 (2)). The foregoing provisions may be illustrated
thus - —

B draws on A (who accepts) a bill payable to the order of
C. C presents the bill to A for payment, and it is dishonoured.
C thereupon has recourse to B, who pays it. B them becomes
the holder, and may enforce payment against A, but he cannot
instead re-issue the bill to D. In other words, the bill is dead,
except for the purpose of B’s claim against A. This illustrates
(a) above.

B indorses a bill to C, who indorses to D. D presents the
bill to the drawee for acceptance, and it is dishonoured. D
then has recourse to C, who pays it and becomes the holder.

Bank v Bank of Lioerpop! (supra) did not apply, as the position of the holder
could not have been altered meanwhile And sce R, E Jones & Co v Waring
and Gillow (cited ante, p 181), where a third party fraudulenily obtained from
the plainiiffs a cheque n favour of the defendants, an handed it to the defendants
on account of money owed by him to them The defendants received the cheque
in good faith, but were sheld hiable to repay the amount Lo the plaintiffs as money
paid under a mlslake of fact It was submitted on behalf of the defendants that
their posilion had %ltéred to their detriment y as they had given fresh credit to the
third party (who had absconded) on the strength of receipt of the cheque, but the
majority of the Couri held such alteration fo be too remote The rule may he
that the alteration in position musl be pis-d-vis the bill and inpvolve some loss of
right vpon it The matter 18 discussed in the Law Quarterly Review for April, 1830.
(N 1 e, in the case of accommodation bills, see pogt, p 186 »



196 NEGOTIABLE INSTRUMENTS.

V] ma)\r, of coutse, have recoursé to B or any other pribr party,
but, in the salternative, he may strike oyt the indomsement of
himself and D, and negotiate thesbill to E. This illustrates
(b) above. 1t must be observed that B must either be an
indorser merely or else the drawer, the blll in the latter case
being payable to his own order.

There is one case in which payment by a party other than
the drawee or acceptor will discharge a bill, viz., an ** accom-
modation *’ bill (g), the Act providing that

** Where au accommodation bill is paid Pa due course

by the party accomupodated the bill is discharged ~

(section 59 (3)): e.y.. B draws on A in favour of C, for C's
accommodation, and A accepts for the same reason. C indorses
to D. D presents the bill to A for payment, and it is dis-
honoured. D then has recourse to C. who pays. The bill is
thereby discharged, and C will have no right of recourse against
A or B, nor any right to strike out his own and D’s indorse-
ments and re-negotiate the bill

(b) Aocceptor becoming Holder.—The Act provides that
“ When the acceptor of a bill is or becomes the holder
of it at or after its maturity, in his own right, the bill
is discharged "’
(section 61). A and B accept a bill jointly. Before maturity
the then holder negotiates the bill to A. A keeps the hill
until maturity.  All parties are discharged, including B.
Although A will have his right of contribution against B it
will not be a right of action on the bill itself (Harmer v. Steele
(1849), 4 Exch. 1). Again, A the acceptor of a bhill becomes,
on the maturity of the bjll. the executor of the then holder.
The bill will not be discharged, as A has nol acquired the bill
in his own right. If the acceptor becomes the holder through
8 i)erson with a defective title, he will not have acquired ' in
his own right '’ within the meaning of the %ection. In Nash
v. De Freville, [1900] 2 Q. (B. 12; 69 L. J. Q. B. 484; 82
L. T. 642, A gave notes payshle on demand to B on the under-
standing that they were not to be negotiated. B negotiated

(.gl For meamng ¢f accommodation bill, see ante, p. 114.
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them to C, who took as holder in due course. Subsequently

A psid the amount 'of notes, but did not adk for or receive

them. Later on B obtained the notes from C by fraud and

handed them to A. ¥t was held that A had not become the

holder of the notes ¢ in his own right ', and that he was liable
to C on them.

(c) Renunclation.—The Act provides that
“ Wh.en the holder of a bill at or after its maturity

absolutely and unconditionally renounces his rights against

the acceptor the bill is discharged
(section 62 (1)). It will be observed that the renunciation must
be ‘ at or after maturity ', apd that renunciaticn before
maturity will not be effective to discharge & bill (k). TFurther,
the renunciation must be '* absolute and unvonditional ’. For
example, the holder renounces his rights upon a bill con-
ditionally upon the happening of an uncertain event. The event
happens. Nevertheless the renunciation is inoperative to dis-
charge the bill. Finally, the renunciation must be of the
holder’s rights against the ** acceptor ''. Renunciation of rights
against another party may discharge that party and his
succeeding indorsees (see mfra), but will not discharge all
parties. It should also be observed that what is required is a
renunciation and not & record of a mere intention to renounce.
In Re George (1890), 44 Ch. D. 627; 59 L. J. Ch. 709; 63
L. T. 49, the holder of & note when dying and desiring to
forgive the maker his debt, directed that the note should be
brought to him so that he might destroy it. It could not be
found, and he then had a memorandum drawn up to the effect
that when found the note was to he destroyed. It was held
that this was not a renunciation within the meaning of the Aect,
as it was not a record of renunciation, but of an intention or
desire to renounce.

As regards fofm, the Act provides that

‘“ the ®renunciation must «be in writing, unless the bill

is delivered up to the acceptar’’

(section 62 (1)). In Rimault v. Cartwright (1924), 93

(h) Renunciation before maturily may, howevers discharge a pdtticular party,
see 8 62 (2), post, p 198
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L. J. K. B.823; 40 T. L. R. 803, the defendant (acceptor of
a dishonoured Bill) set up the defence fhat the plaintiff {the
holder) had orally agreed, in common with the other creditors
of the defendart, to accept a composition. It was held that
the defence failed, as it was, in effect, a«plea of renunciation
not in writing. A renunciation of rights on a bill may be made
to a third party, at any rate if so magde at the request of the
party in whose favour the renunciation is made (Re Dickinson
(1909), 101 L. T. 27). And it is submitted that a written
renunciation may be addressed to £he world in general after the
form of & deed poll, that is to all whom it may concern,
although, of course, not necessarily under seal; but in an oral
renunciation accompanied by delivery, the delivery must be to
the acceptor. E.g., the acceptor of a bill leaves the whole of
his estate to X. The holder of the bill delivers it to X with an
oral statement that he renounces his rights upon it. This will
be ineffective as X is not the acceptor (i).

We have seen that to discharge the bill as a whole, the
renunciation must be of the rights against the acceptor. But
as regards the individual liability of any party (including the
acceptor) the Act provides that

““The liabilities of any party to a bill may in like
msanner be renounced by the holder before, at, or after its
maturity; but nothing in this section shall affect the rights
of a holder in due course without notice of the renun-
ciation ’’

(section 62 (2)). This provision may be exemplified thus: The
payee of a bill indorees to A who indorses to B who indorses
to C. C renounces his rights against A. This will discharge
A and incidentally B, sirfte B will have been deprived of his
rights against A. But the drawer and acceptor will not be
discharged. The following points must be noted: (i) that this
form of renunciation must be *‘ in like manner '’ to renunciation

€

(i) Based on Edwards v. Walters, [1896] 2 Ch. 517; 65 L. J..Ch. 557, 74 L. T.
996. In that case, with a view of regouncing his rights under a promissory note,
the holder handed it 1o the devisee under the will of the maker. It was held that
this was not & delivery up to the maker within 8. 62 (1) (ante, p. 187) {combined with
5. 89 (2) (post, p. 272)]. I{ the delivery had been to the personal representalives,
the result mifht be different, ps ** acceptor " might, perhaps, include his personal
representalives: per Lopes, L.J.
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of rights against the acceptor, i.e., it must be absolute, uncon-
ditional, &nd in writing; and (ii) that it may be before as well
88 ‘‘ at or after '’ maturity. Finally, the sub-section preserves
(for the whole section and not merely for the sub-section) the
rights of a holder .in due course, ¢.g., the- holder of a bill
renounces his rights against a prior indorser before maturity,
and then negotiates thg bill to a holder in due course, who is
ignorant of the renunciation. The renunciation will not affect
the latter.

(d) Canocellation.—The Act provides that
‘“ Where a bill is intentionally cancelled by the holder

or his agent, and the cancellation is apparent thereon, the

bill is discharged ’’
(section 63 (1)). The Act does not define what amounts to
‘* cancellation ”’, but as the cancellation must be ‘‘ apparent’’
in order to be operative, it is obvious that some unmistakable
method should be employed (k). The drawing of the pen
through the signatures, and, or additionally, the writing of the
word ‘' cancelled '’ aeross the face of the bill would appear to
be the most effective methad, apart from the complete des-
truction of the instrument by fire.

Apart from cancellation of the bill as a whole, any party
may be discharged by the cancellation of his signature, the Act
providing that

‘““In like manner any party lable on a bill may be
discharged by the intentional cancellation of his signature
by the holder or his agent '’

(section 63 (2)). The effect of the c.ancellation of an individual
signature upon subsequent parties is provided for thus:—

‘“ In such case any indorser who would have had a right
of recourse against the party whose signature is cancelled,
is also discharged '

(ibid.). . .

(k) Therefore the merely tearing the bill into pieces is inadvisable, as it might

not be clear that the tearing was not a pure accidenly and in such case a holder

in due course might possibly not be affecled (Ingham v. Primrose 41859), 7 C. B.
(N.8.) 82). But see, as to the authorily of this casé, ante, p. 182, note (f).
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As we have seen, the cancellation must be mtentxonal The
Act expressly prévides that )
* A cancellation made umntenhonallv, or under a mis-
take, or without the authority .of the holder is inoperative '’
(section 63 (3)). But apparent cancellatiom shifts the onus of
proof as regards intention from the person claiming to the party
resisting payment, the Act providing that
" Where a bill or any signature thereon appears to
have been cancelled the burden of proof lies gn the party
who alleges that the cancellation was made unintentionally,
or under a mistake, or without authority ’
(tbd.).

(e) Alteration.—The Act provides that
" Where a bill or acceptance is materially altered
without the assent of all parties liable on the bill, the bill
is avoided except as against a party who has himself made,
authorised, or assented to the alteration, and subsequent
indorsers ™’
(section 64 (1)) Thus A, while holder of a hill, alters the
amount and then indorses to BB who indorses to (* B and C
are aware of the alteration. C cannot clunn ugamst any party
antecedent to A, but he can claim agamnst A and B (1)
A holder in due course is, however, protected, the Act
providing that
‘“ Where a bill has been materially altered, but the
alteration is not apparent, and the bill is in the hands of
a holder in due course, such holder may avail himself of the
bill as if it had not been altered, and may enforce payment
of it according to its original tenour ™’
(section 64 (1), proviso). In the above example, if the alteration
were not apparent, and C were a holder in due course, he could
claim against A and B for the amount of the bill as altered and
against parties antecedent to A for the ongimal amount of it.

v

(1) Alteration by pure aczcident 1+, Rowever, not within the above provision,
Hong Konrg and Shanghat Banking Cogunoration v Lo Lee Shi, [1928) A C. 181,
97 L J.P C 35 138 L T 529, 44 T L R 233, where a lady placed a bank
note n the pocket of a garmenl and, in forgeifulnese of that fact, washed, dried,
and starched the garment Cn proceeding to iron the garment, she discovered the
note and mandged to piece 1t gogether sufficiently to eotablish its contents. She
was held entitled o recover the amount of the nole from the bank
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As to the effect of an alteration in an indorsement, see Bank gf
Montreal 'v. Ezhibit and Trading Co. (1908), 22 T. L. R. 722.
In that case, a promissory note was made paysble to ‘‘ The
Gooderich Organ Co.”’ The company was afterwards converted
into & limited one, and the secretary thereupon inserted the word
““ limited '’ after the word company. It was then indorsed by
the company and negotiated to a holder in due course. It was
held, inter alia, that the alteration was not apparent within
section 64 (1) of the Act (supra), but that, as payment could
only be enforced according to the original tenor, i.e.. as if the
word ** limited "’ had not been inserted, the indorsement (which
contained the word ‘' limited '') was wrong, and the company
could not be sued on the bill.

It will be observed that to have any effect, the alteration
must be " material **. The Act does not define in general terms
a material alteration, but provides that the expression shall
include

" any alteration of the date. the sum payable, the time
of payment, the place of payment, and, where s bill has
been accepted generally, the addition of a place of payment
without the acceptor’s assent '’

(section 64 (2)) (m). The test of materiality is whether the
alteration affects the rights or liabilities of any of the parties to
the bill, whether it affects them prejudicially or not, or even
beneficially, and the onus of proving non-materiality of the
alteration, when apparent, is upon the person claiming under
the bill (Koch v. Incks, {1983] 1 K. B. 307; 102 L. 7. K. B
97; 148 L. T. 208; 49 T. L. R. 24).

Non-materiality mav be excmpllﬁed generally by alteration in
the place where the bill purports to be drawn, e.g, from
*“ London "’ ‘* Southampton ’’, as no party’s rights are, as a
rule, aﬂected, but where such a change may affect rights, e.g.,
where the alteration is from a place in England to a place abroad
(thus converting the document from an inland to a foreign bill).

the alteration is material (n). .

L d
(m) The slteration on a cheque of a crossing aulborised by (he Act 15 8lso
matenal (see s 78, pos!, pp 236, 237)
(n) This was in faclt the alteration held matonal in Koch v Dicks, supra,
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It will alsu be observed that to protect the holder the
alteration must liave been ‘‘ not apparent'” It has ‘been hold
that the alteration was not apparent if careful scrutiny on the
part of the holder would not have disclosed it (Woollatt v.
Stanley (1928), 188 L. T. 630). ‘‘ Careful’’, no doubt, means
‘‘ ressonably careful "'.

The correction, however, of an acgidental error is not a
material alteration. W signed his aceeptance of two bills, byt
his name as drawee was omitted. The holder of the bills (being
authorised to do so by virtue of section 20 of the Act (ante,
pp. 93, 94)) proceeded to fill in the name of W as drawee, but
by a slip filled in the name of M. On discovering the error, he
crossed off the name of M and substituted that of W. It was
held that he could sue W on the bill (Haseldine v. Winstanley,
[1986] 2 K. B. 101; 105 L. J. K. B. 891; 154 L. T. 408).

Discharge of Bill and Discharge of Parties.—It will be
observed that apart from the methods of discharge dealt with
in this chapter, there sre other ways in which the liability of
a party to a bill may be discharged which have been already
dealt with: e.g., the non-observance towards him of any of the
various duties imposed upon the holder which form the subject
of Chapters XV and XVI, ante. It is necessary always to
distinguish between the extinction of all rights of action on a
bill and the extinction of the liability of an individual
party to it. ‘‘ The discharge of a bill must be distinguished from
the discharge of one or more of the parties thereto, e.g., the
acceptor may be discharged by a discharge in bankruptey, while
the drawer and indorsers are only liberated to the extent of the
dividends or composition rgceived by the holder; or a particular
indorser may be discharged by want of notice of dishonour, while
the drawer and other indorsers remain liable; or, again, an
indorser may be discharged as regards a particular party, but not
as regards subsequent parties ’’ (Chalmers). ¢

L
L]

Statute of Limitations.—Bills fall within the operation of the
Limitation Act, 1989, s. 2 (1) (a), re-enacting in effect the corre-
sponding prov1sxon in the Statute of Limitations (1623), 21 Jac. 1,
c. 16, and therefore actidp upon a bill is barred after the lapse of
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six years from the accrual of the cause of action of person suing
(or the pérson through whom he claims) againsthhe party sued (or
the party who is represented by the person sued). The date of
the accrual of the cause of action will depend upon the date of the
performance of the duties imposed upon the holder (o) in order to
complete his right of action; e.g., where a bill is dishonoured, the
holder’s right of action against a prior indorser is not complete
until he has given notice of dishonour, and the statute will
commence to run from the date of his so doing accordingly. In
cases where circumstances make it impossible for the defendant
to prove the accrual of the right of action so as to set the statute
running, e.g., where the cause of action i8 not complete until
demand and the person upon whom demand had to be made is
dead, and there is no evidence forthcoming as to the date of the
demand, if any were made, there appears to be a common law
presumption of payment of the instrument after the lapse of
twenty years from its date, which may serve the defendant in
lieu of the Statute of Limitations (see Re Rutherford (1880), 14
Ch. D. 687, where it was held by the Court of Appeal that a
olaim upon a promissory note given in 1857, payable six months
after demand, should have been rejected by the Court below as
a stale demand, quite independently of proof of demand and
consequent operation of the Statute of Limitations) (p).

{0) As to which, see ante, Chaps. XV and XVI.

{p) Neither space, nor, perhaps, lhe scope of this treatise, permits a larger
treatment of the present topic, but the reader is referred to Byles, Chap. XXII;
and also Chalmers, where the effect of the Statute of Limitations in relation to
actions upon bills is set out clearly in a series of rules.
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CHAPTER XIX.

INTERVENTION FOR HONOUR.

(I) Acceptance for Honour.

UNDER certain circumstances, where s bill has been dishonoured
by non-acceptance, a stranger is allowed to intervene for the
purpose of accepting in the place of the drawee, so as to prevent
the operation of the immediate righk of recourse which the holder
of the bill will then have to those who have already become
parties to the bill. Again, where a bill has been duly accepted
but the condition of the acceptor has so changed as to render
it extremely improbable that he will meet the bill upon
presentation for payment, & similar intervention is permitted to
s stranger to enable him to add his additional acceptance, so as
to ensure the existence of a solvent acceptor to whom to present
for payment when the bill matures. An acceptance of this nature
is made in order to save the credit or honour of some party to
the bill, or of the person for whose account the bill is drawn.
Further, it is one of the conditions of such an acceptance that it
can only follow upon protest. It is called, therefore, ‘" accept-
ance supra protest for honour .

The statutory provisions on the subject deal with the following
points . (i) The cases in which a bill may be accepted for honour
supra protest, (i) the time for such acceptance, (iii) the persons
who may accept, (iv) whose consent must precede accept-
ance, (v) for whose honour the acceptance may be executed,
(vi) the amount for which a bill may be so accepted, (vii)
the form of acceptance, (viii) the liability of the aeceptor,
(ix) towards whom the liability is incurred, (x) the conditions
necessary to complete the right to sue the acceptor,

(i) When a Bill may be so Accepted.—The Act provides
opportunities for acceptance supra protest for honour, viz.,

‘“ Where a bill of exchange has been protested for dis-

honour by non-acceptance, or protested for better security *’

(section 65 (1)). As 10 protest for dishonour by non-acceptance,

it will be remembered vhat it is necessary to protest a foreign
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bill upoh dishonour in order tb preserve the Kolder’s right of
recourse pgainst the ,drawer and indorsers, bu‘t that protest is
unnecessary for such purpcse in the case of an inland bill (see
section 51 (1), ante, p. 172). 1t is, however, optional, and the
holder will have to exercise his option in the case of dishonour
by non-acceptance if there is to be acceptance for honour. As
regards protest for better security, see section 51 (5), ante,
p. 179. *

(ii) Time for Acceptanoce.—The Act provides that acceptance
for honour can only take place provided that the bill
‘* is not overdue ”’
(section 85 (1)). As to when a bill is due in the case of a bill
not payable on demand, see section 14, ante, pp. 145, 146.

(iii) Who may Acocept.—The Act provides for acceptance for
honour by
‘“ any person, not being a party already liable thereon '
(section 65 (1)). A drawee may therefore accept for honour
although he has previously dishonoured the bill by non-
acceptance, and there is no inconsistency in this. since., as will
be seen (post, p. 207), his liability as acceptor for honour is not
necessarily to all the parties to the bill, as in the case of an
ordinary acceptance.

(iv) Whose Consent necessary.—The Act provides that
acceptance for honour can only take place
“* with the consent of the holder "
(section 65 (1)). It is obvious that the rights of a holder should
not be kept in suspense by the intervention of a stranger without
his consent. It will be observed that the consent of the person
for whose honour the acceptance is m%de is unnecessary. Never-
theless such person will be liable to the acceptor for honour, as
will also parties prior to such person. The case is similar with
‘*‘ payment for hogour '* (see comment under section 68 (3), post,
p. 210). Both cases form exceptions to the rule that a payment
made by one person on behalf 6f another without the latter's
request cannot be recovered by the*former (see Falcke v. Scottish
Imperial Insurance Co. (1886), 34 Ch. D. 234; 56 L. J. Ch. 707;
56 L. T. 220). . .
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(v) For whese Honour.—The Act provides that intervention
supra protest can be made
““ for the honour of any party liable thereon, or for the
honour of the person for whose account the bill is drawn '’
(section 65 (1)) The latter person is known as the '‘ third
account ’. For the effect of accepting for the honour of a
particular person, see section 66 (2), post, p. 207.

(vi) The Amount for which a Bill may be Acoepted.—The

Act provides that
" A bill may be accepted for honour for patt only of the

sum for which it is drawn ”’
(section 65 (2)). It will be remembered that if the holder
accepts a partial acceptance he must give notice to the drdwer
and indorsers, otherwise he discharges them (see section 44 (2),
ante, p. 144). Such notice is, however, not necessary in the
case of a partial acceptance for honour.

(vii) The Form of Aooeptanoce.—The Act provides that
‘“an acceptance for honour supra protest in order to
be valid must—(a) be written on the bill, and indicate
that it is an acceptance for honour; (b) be signed by the
acceptor for honour ”’
(section 65 (3)). The acceptance should also state for whose
honour it is made, unless it is intended for the honour of the
drawer, the Act providing that
‘“ Where an acceptance for honour does not expressly
state for whose honour it is made, it is deemed to be an
acceptance for the honour of the drawer ™’
(section 65 (4)). The following indicates the mathod of
acceptance—
EXAMPLE 30.

Drawn March 1, 1929,

ones,

£100.

. for
he in
J

rd 1029,

Six months after da
hundred pounds value

a fur order t.he sum of omé

<.

J

i5 .
B Yo,
arles Fdwards

arch 3

To Mr. William Smi
4 Change Court,
Lendon, lE.C

ptid

the honou
rael,

TAROWN, JOHNSON & CO.

Acce

do
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It is the practice to have the acceptance for Bonour aftested
by & *‘ notgrial act of honour "’ (a). The method is described as
follows, viz., *‘ the acceptor supra protest must personally appear
before a notary public, with witnesses, and declare that he accepts
such protested bill in honour of the drawer or indorser, as the
case may be, and thdt he will satisfy the same at the appointed
time. This declaration is known as the ‘ act of honour’, and
must be written at the fobt of the protest '’ (Byles).

(viii) The,Liability of the Acceptor.—The Act provides that
** The acceptor for horbur of a bill by accepting it engages
that he will, on due presentment, pay the bill according to
the tenour of his acceptance, if it is not paid by the drawee,
provided it has been duly presented for payment, and pro-
tested for non-payment, and that he receives notice of these
facts "’
(section 66 (1)). With reference to the condition of the acceptor
for honour’s liability that the bill must have been ‘‘ duly
presented for payment ' to the drawee, the question arises as to
the date of maturity when the bill is payable ‘' after sight *'. 1Is
the period to be calculated with reference to the ‘‘ sight ’’ of the
drawee or that of the acceptor for honour? The Act provides on
this point that
‘“ Where & bill payable after sight is aceepted for honour,
its maturity is calculated from the date of the noting for
non-acceptance and not from the date of the acceptance for
honour "’
(section 685 (5)).

(ix) Towards whom the Liabilty is Incurred.—The Act
provides that .

‘“ The acceptor for honour is liable to the holder and to
all parties to the bill subsequent to the party for whose
honour he has accepted **

(section 66 (22). .E.g., A bill is indorsed to A, who indorses

(a) The practice 18 made compulsory in the case of payment for honour to enable
the acceplor to recover against the person fol whose honour he has accepted and
against prior partics (see s. 68 (8), post, p. 210), but is not pmescribed by the Act
in the case of acceplance for honour, altnough it is invarfably adopted, and assumed
by those who handle bills to be necessary. . .



208 NEGOTIABLE INSTRUMENZES.

t2 B, who inddrses to C, who indorses to D (holder). X accepts
for the honour of A. He will be liable to D and to B and C,
but not to A, of the parties antecedent to A.

(x) Conditions necessary to Complete the Right to Sue the

Aooeptor.—- 'he Act provides that
* Where a dishonoured bill has been accepted for honour

supra protest, or contains a refererce in case of need (1),

it must be protested for non-payment before it is presented

for payment to the aceeptor for honour, or rgferee in case

of need "’ (b) .
(section 67 (1)). Taken in conjunction with section 66 (1), ante,
p. 207, the conditions necessary to complete the right to sue the
acceptor for honour are (a) due presentment for payment to the
drawee, (b) protest for non-payvment, (¢) notice of the foregomng:
to the acceptor for honour, and {d) presentment for payment to the
acceptor for honour. 1t will be remembered that presentment for
payment is not necessary in order to charge the acceptor unless
the acceptance is '* qualified " by an express stipulation to that
effect (see section 52 (1) and (2), ante, pp. 154, 155); nor s
protest or notice of dishonour necessary in order to charge him
(see section 52 (8), ante, p. 157).

As to the time when the bill must be presented to the
acceptor for honour the Act provides that

** Where the address of the acceptor for honour is in the

same place where the bill is protested for non-payment, the

bill must be presented to him not later than the day follow-

ing its maturity; and where the address of the acceptor for

honour is in some place other than the place where it

was protested for non-payment, the bill must be forwarded

not later than the day, following its maturity for presentment

to him
(section 67 (2)) It iz further provided that

‘“ Delay in presentment or non-presentment is excused by

any circumstance which would excuse deiay in presentment

for payment or non-presentment for payment
(section 67 (3)). As to thesecircumstances, see section 46, ante,
pp. 150—154.

o

(b) As to referen~e 1n case of need, see s 15, anfe, p. 87
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Protest for Dishonour by HKooeptor for Honour.—Tle Act
provides that . °
‘“ When a bill of exchange is dishonoured by the acceptor
for honour it must be protested for non-payment by him *
(section 67 (4)). It will be rememhered that it is only in the
case of foreign bills *that protest is necessary for non-payment
by an ordinary acceptor in order to charge the other parties to
the bill (see section 51*(1) and (2), ante, pp. 172, 173).

. (I1) Payment for Honour.

Similar in object to intérvention before a bill is due by
means of acceptance for honour, is intervention after fhe bill
has matured by means of '* payment supra protest for honour .
., But examination of the following provisions of the statufe will
show that there are substantial differences between the conditions
which govern the two forms of intervention.

When Payment for Honour may be made, who may Pay and
for whose Honour Payment may be made.—The Act provides
that

‘* Where o bill has been protested for non-payment, any
person may intervene and pay it supra protest for the honour
of any party liable thereon, or for the honour of the person
for whose account the bill is drawn ”’

(section 68 (1)). Comparing ‘‘ payment for honour’ with
" acceptance for honour '’ it will be observed that in both cases
the intervention must be preceded by protest, and may be for the
honour of any party liable on the bill or for the ** third account "".
In the case of ‘* payment for honour *’, however, the intervention
need not be before the bill is overdue, nor by a person not already
liable on the bill, nor with the conseit of the holder.

Where several Offers of Intervention.—The holder not having
the option of refusing payment for honour, the question arises
as to whose payme'nt he must accept if more than one intervene.
Upon this the Act provides that

*“ Where two or more pers#ns offer to pay a bill for the
honour of different parties, the person whose payment will
discharge most parties to the bill shall have the pgeference '’

N.IL 14
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(sectiqp 68 (2)). As will be seen (section 68 (5), ihfra),
payment for honour discharges the parties subsequent to the one
for whose honout the payment is made. Consequently ‘the eariier
the party for whose honour the p(ayment is made, the more
the parties who will be djscharged by the payment, and the
holder must accept the intervention of the one who intervenes
for the earlier party.

Noba.rlal Kot necessary.—The Act provides that
‘** Payment for honour supra protest, in order to operate
as such and not as & mere ¢aluntary pa.yment must be
attested by a notarial act of honour which may be appended
to the protest or form an extension of it ”’
(section 68 (3)). Neither acceptance nor payment for honour
requiree the consent of the person for whose honour the inter-
vention is made. Nevertheless in both cases the intervener can
recover against the person for whose honour the intervention is
made and against parties liable to such person, thus forming
exceptions to the rule that a person is not liable to another for
& service rendered to the latter not at his express or implied
request. In the case of payment for honour, however, it is
necessary in order to complete the right to recover in respect of
this voluntary service that it should be attested by a ‘* notarial
act’. In the case of acceptance jor honour, the ° notarial
sct *’ is apparently unnecessary, although the invariable practice
(see ante, p. 207, note (a)).

Basis of Notarlal Act.—The Act provides that
** The notarial act of honour must be founded on a
declaration made by the payer for hanour, or his agent in
that behalf, declaring his intention to pay the bill for honour,
and for whose honour he pays ”’
(section 68(4)). The method of effecting the notarial act in the
case of payment for honour is similar to that in the case of
acceptance for honour, as to which see ante® p. 207.
Effect of Payment for Hopour.—The Act provides that
““ Where a bill has been paid for honour, all parties
subsequent to the party for whose honour it is paid are
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discharged, but the payer fer honour is subregated fqr, ang
succeeds to both the rights and duties of, tBe holder as
regards the party for whose honour he pay#, and all parties
liable to that party *’
(section 68 (5)). B draws on A in favour of C. C indorses to
D who indorses to E-who indorses to F, the holder. X pays for
the honour of C. D and E are discharged, but C is liable to
X, and X stands in the shoes of C, both as regards C’s right
of recourse against A and B and as regards C’s duties in order
to complete guch right of recourse. The position is similar in
respect of acceptance for honcur if the acceptor for bonour
subsequently pays the bill, i.e., he will discharge the parties
subsequent to the person for whose honour he accepted, can
recover against him, and will be subrogated to his rights and
" duties as regards antecedent parties, if any.

Duty of Holder.—The Act provides that
‘“ The payer for honour on paying to the holder the
amount of the bill and the notarial expenses incidental to
its dishonour is entitled to receive both the bill itself and
the protest. If the holder do not on demand deliver them
up he shall be liable to the payer for honour in damages "’
(section 68 (6)). An ordinary payer is also entitled to delivery
up of the bill (see section 52 (4), ante, p. 150).

Consequences of Refusal to Kccept Payment for Honour.—
The Act provides that
‘“ Where the holder of a hill refuses to receive payment
supra protest he shall lose his right of recourse against any
party who would have been discharged by such payment ™
(section 68 (7)). As already indicated (ante, p. 209), a holder
cannot refuse to receive payment for honour, although he
may refuse acceptance for honour. The effect of refusing pay-
ment for honour may be exemplified thus: B draws on A in favour
of C who indorses to D who indorses to E, the holder. X offers
to pay for th honour of C. If E refuses, he will lose his right
of recourse against C and D, but pot against A and B.
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CHAPTER XX.

LOST INSTRUMENTS—BILL IN A .BIT—OOKYLIOT OF LAWS.

Lost Instruments.

Two remedies are provided for the holder who loses the bill,
one applicable before the bill is overdue, the other applicable
upon action brought to enforce it.

Bofole Biil Overdue.—The Act provides that ¢
“ Where a bill has been lost before it is overdue, the
person who was the holder of it may apply to the drawer to
give him another bill of the same tenour, giving security (a)
to the drawer if required to indemnnpify him against all
persons whatever in case the bill alleged to have been lost
shall be found again. If the drawer on request as aforesaid
refuses to give such duplicate bill, he may be compelled (b
to do so '
{sectror 69). It will be observed that the remedy afforded by
this provision is very imperfect, as it does no more than give
the holder a right to obtain execution of the duplicate by the
drawer, and he cannot claim execution of it by the other
parfies (c). So far, however, as the right to sue all parties upon
the lost bill is concerned, a more complete remedy is afforded
by the provision next set out.

Upon Action on the Bill,—The Act provides that ’
"In any action (d) or proceeding upon a bill, the Court
or a Judge may order that the loss of the instrument shall

(a) The Act gives no indication as Lo what 18 to constilute such security, eg, a
charge on property of the holde!, or sureties. If the parties canmot agree, 1t
wonld be for the Court to decide in its discretion as to the proper form of security,
and as 1o its sufficiency, in an action by the holder for the delivery of a duplicate.

(b) By virtue of the Supreme Court of Judicature (Consolidation) Act, 1925, s. 47,
[ in an action for a duplhcate the Court orders the drawer to execute a duplicate,
and he refuses or neglecls to do so, the Court may ord:r the duplicale to be
executed by a person nominated by the Court on hchalf of such drawer See also,
Rules of the Supreme Courf, O. 42, r. 30.

(c) Apparenily, algo, the provision 1n guestion will not apply to enable a duplicate
to be demanded from the maker of a" promssory note, a9 it is the first indorser,
and not the maker, ,who is deemed to correspond with the drawer of a bill. See
5. 89 (2), post, p. 272, “

{d) ** ' Actirn ' includes coupterclaim and set-off " (s. 2).
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not be set up, provided an indemnity be given to the
satisfaction of the Court or Judge againdt the claims of
any other person upon the instrument in question "’

(section 70). The proper course is for the plaintiff to tender the

indemnity before action brought, and thus leave the defendant

no excuse for defending the action. If this is not done the
plaintiff will not get his*costs of the action (King v. Zimmerman

(1871), L. R. 6 C. P. 466).

It must hp observed that the foregoing provisions only apnly
to a lost and not a debtroyed®instrument. An action on the bill
may, however, be brought in the latter case, the plaintiff giving
proof of ite destruction and of its contents (Wright v. Maidstone
(1855), 24 L. J. Ch. 623). Apparently an indemnity is un-
necessary in such a case.

Presentment for payment (e) and notice of dishonour are
not omissible because the bill had been loet or destroyed
{Thackray v. Blackett (1811), 8 Camp. 164).

Bill in a Set.

A ““pet’’ of bills means a bill executed in duplicate or
triplicate with the intention that any of the set shall represent
the others and that payment of one shall discharge the whole
set. Each of the bills in a set is called a ' part '’ The idea
of drawing a bill in a set is that, when the bill has to be sent
in such manner that there is a danger of loss, e.g.. across seas,
each part can be sent separately and by different mails so as
to ensure as far as possible that at least one part shall reach its
destination. Bills in a set are usually associated with foreign
bills because inland bills are rarely drawn in a set while foreign
ones frequently are so, but the law®on the subject is equally
applicable to both classes of bills when so drawn.

Biil In Set to Constitute one Bill.—The Act provides that

““ where a bill is drawn in a set, each part of the set

being nuinbered, and containing a reference to the other
parts, the whole of the parts wonstitute ene bill ™’

(seotion 71 (1)). The following will exemplify. a bill in a set

() ** It the bill be lost, a copy should be preserded and an indedinity tendered;
but qu. as to the sufficiency of this ' (Chalmern),
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complying with the two conditions contained in the foregoing
provisions ; —

EXAMPLE 31. BILL IN A BET.

No. 021. Ezxchange for £200. Délhi, March 1, 1929

Thres months after sight of this first of exchange (second and
third being unpaid) pay to Messrs. Wilkinson & Co. or order the
sym of two hundred pounds value received and debit same to the
account of Messrs. Brown & Co. against your lettgr of credit
No. 49.

To Messrs. Shipley, Janson & Co. JABBERJI & CO.
London.
No. 021. Exchange for £200. Delht, March 1, 1926.

Three montns after sight of this second of exchange (first and
third being unpaid) pay to Messrs. Wilkinson & Co. or order the
sum of two hundred pounds value received and debit same to the
account of Messrs.  Brown & Co. against your letter of credit
No. 48.

To Messrs. Shipley, Janson & Co. JABBERJI & CO.
London.
No. 021. Exchange for £200. Delh:, March 1, 1828

Three months after sight of this third ot exchange (first and
second being unpaid) pay to Messrs. Wilkinson & Co. or order
the sum of two hundred pounds value received and debit same to
the account of Messrs. Brown & Co. against your letter of credit
No. 49.

v
To Messrs. Shipley, Janson & Co. JABBERJI & CO.
London.

Indorser Liable on each Part Indorsed.—The Act provides
that ‘

‘“ Where the holder of a set indorses two or more parts
to different persons, he is liable on every such part, and
every ,indorser sibsequent to him is liable on the part he
has himself indorsed as if the said parts were separate bills *’
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(section 71 (2)). In the dbove example, if Wilinson & Co.,
having recelved the whole of the parts, indofse the first part
to A and the second part to B, they will be liable on each part
to A and B respectively, and if A and B indorse, each will be
liable on his part ag if each part were a separate bill, although
if Messrs. Shipley, Janson & Co. pay any one part (whether first,
second, or third) they' will discharge themselves and Messrs.
Jabberji & Co. of the whole bill. They must, however, only
accept one part and that is the part which they are liable to pay
(see infra).

Priority as between Holders in Due Course.—The Act provides
that

‘“ Where two or more parts of a set are negotiated to
different holders in due course, the holder whose title first
accrues is as between such holders deemed the true owner
of the bill; but nothing in this sub-section shall affect the
rights of a person who in due course accepts or pays the
part first presented to him *’

{section 71 (3)). In the case of bills in a set it is therefore
desirable to-have some clear record of the date of negotiation.

One Part only to be Acoepted.—The Act provides that

‘* The acceptance may be written on any part, and it
must be written on one part only "
(section 71 (4) ). In the above instance, Messrs. Shipley, Janson
& Co. would accept whichever part is first presented to them for
acceptance and would refuse to accept on any part subsequently
presented. If they did the latter, they might make themselves
liable bn each part accepted by them as if it were an independent
bill, the Aet providing that
‘“ If the drawee accepts more than one part, and such
accepted parts yet into the bgnds of different holders in due
course, he is liable on every such ‘part as if it were a separate
bill ™’
(ibid.).
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* Nooeptormust get Delivery of the Part Accepted.—The Act
provides that *

‘““ When the acceptor of a bill drawn in a set pays it
without requiring the part bearing his acceptance to be
delivered up to him, and that part st mhturity is outstanding
in the hands of a holder in due course, he is liable to the
holder thereof *’ *

(section 71 (5)). E.g., a bill is drawn in a set in favour of A.
The drawee accepts on the first part. A negotiafes that part
to B, a holder in due course. On aturity the acceptor pays on
presentation and delivery up of the second and third parts,
without obtaining delivery of the first part. He will remain liable
to B.

Payment of One Part discharges Bill, —The Act provides that

** Subject to the preceding rules, where any one part of
8 bill drawn in a set is discharged by payment or otherwise,
the whole bill is discharged *’
(section 71 (6)). As to the mesaning of the expression ‘' or
otherwise *’, see ante, Chapter XVIII, for the various methods
of discharge slternative to payment.

Conflict of Laws.

It happens frequently that the Courts of this country are
called upon to determine the validity and effect of some traps-
action which took place in another country. In such cases it
transpires sometimes that the laws of the two countries differ on
the matter in question angd that therefore the pronouncement
of the foreign tribunals, had the matter come before them,
would have differed from that of our tribunals had the transaction
taken place in this country and our tribunals been called upon
to pronounce upon it under such circumstance§. This difference
of legal interpretation in the two sets of Courts is called a
*“ conflict of laws ’’, and the gesfion arises in each instance, by
the rules of whigh law are our tribunals to be guided? Are they
to apply the appropriate rules of our own law, i.e., the law of
the country in which the transaction is being ad]udx(,sted upon,
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or are they to apply those of the country where tke tran,sactio.n
itself tooi place? In relation to bills, the Actssets out a series
of rules to aid'the Court in the determination of this question,
which rules provide for the determination of

‘‘ the rights, duties and liabilities of the parties '’
in ecases
““where a bill. drawn in one country is negotiated,
accepted, or payable in another *’
(section 72)..
»

Form.—In the first place, the rules deal with the question
of the formal sufficiency of the bill itself and of the various
transactions which comprise its subsequent history, e.g., accept-
ance, indorsement, etc.

As to the bill itself the Act provides that

*“ The validity of a bill as regards requisites in form is
determined by the law of the place of issue " (f)

(section 72 (1)). E.g., a bill issued in France but not in the
form required by French law and negotiated here, will be
treated as invalid not only by the French Courts but by the
English Courts also. On the other hand, a bill issued in France
in accordance with the form required by French law, although
not with that of English law, will be treated as valid by the
English Courts. The Act, however, provides two exceptions to
this rule, viz. :

‘*‘ (a) Where a bill is issued out of the United Kingdom (g)
it is not invalid by reason only that it is not stamped
in accordance with the law of the place of issue; (b) Where
a bill, issued out of the United Kingdom, conforms, as
regards requisites in form, t&® the law of the United
Kingdom, it may, for the purpose of enforcing payment
thereof, be treated as valid between all persons who negotiate,
hold, or become parties to it in the United Kingdom "’

(section 72 )

As regards exception (a), it may be observed that by section 85
»

{f) For definition of " issue ", see 8. 2, ante, p. 97. »
(9) It ia to be assumed that this expression does,not now includg the Irish Free
State (Eire) (see ante, p. 189).
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of the Stamd Act, 1891, a bill issued abroad must, gn_coming
into this countr§, be stamped before it is first dealt with (k).
Exoception (b) may be illustrated thus: A bill issued in France
does not express the value received as French law requires.
English law, however, does not require the expression of the
value received (i), if it is otherwise drawn in accordance with
English law. The bill is sent to A heré, who indorses it to B.
B can sue A on the bill but he cannot sue any of those who
became parties to it in France. .
As regards the form of the trafsactions subsequent to issue,
the Act provides that
‘‘ the validity as regards requisites in form of the super-
vening contracts, such as acceptance, or indorsement, or
acceptance supra protest, is determined by the law of the
place where such contract was made
(section 72 (1)). TFor example, a bill is issued here, and its
subsequent history includes an indorsement abroad. Swuch in-
dorsement is in the form required by English law, but not in
that required by the foreign law. The indorser cannot be sued
here.

Interpretation.-—In the next place, the Act deals with the
legal effect of the various acts which go to the making and
dealing with a bill, such as drawing, acceptance, etc., on the
assumption that in point of forin these acts were in order. Upon
this the Act provides that

‘** Bubject to the provisions of this Act (k), the inter-
pretation of the drawing, indorsement, acceptance, or accept-
ance supra protest of a bill (I) is determined by the law of
the place where such contract is made ’

(section 72 (2)). E.g., an English bill is negotiated abroad and
is there accepted supra protest. In an action on the bill here

— ~

(h) By affixing and cancelling a proper adhesive stamp. A bona fide holder,
however, who acquires such a bill duly stamped 1s not concerned ¥, inquire whether
it was stamped before the first dealing with it, and if he finds the stamp uncancelled
he may cancel it himself. 4

(i) See 5. 3 (4) (b), ante, p. 57.

(k) Le., sub-ss. (3); (4) and (5), post, pp. 220, 221.

(I) It will be observed that this sub-section does not cover all the possible
contracts supefx vening upon idsue (as does sub-s. (1), supra), but only those
mentioned.
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not only must it be shown that the form of suéh acceptance
was in accordance with the foreign law (sed supra), but eur
Courts will glve the same legal effect to it as that given by the
foreign law if that should happen to differ from the English law.
In Kocchlin v. Kestenbaum, [1927] 1 K. B. 889; 96 L. J. K. B.
675; 187 L. T 216; 43 T. L. R. 352, the plaintiffs’ title to
a French bill depended upon an indorsement, one M Vidgerhaus.
It was not in fact indorsed by him but, with his authority,
was indorseg by his son, E. Vidgerhaus, who signed his own
name merely without any 4ndication that he was signing on
behalf of his father The Court accepted the evidence that such
an indorsement was valid according to French law, and held the
plaintiffs entitled to recover. The Courts will even give effect
to a forged indorsement abroad if such an indorsement was valid
in the country where it was made. In Embiricos v. Anglo-
Austrian Bank, [1904] 2 K B. 870; 73 L. J. K B. 993; 91
L. T 652, it appeared that by Austrian law the bona fide holder
for value and without negligence of a cheque has a good title to
it even though he takes it through a forged indorsement. Such a
holder took the cheque in question (an English one) in Austria
and paid it into a bank in England, which collected it from the
bank upon which it was drawn The cheque was not crossed.
It was held, nevertheless, that the collecting bank was not liable
for receiving the proceeds, as the mnegotiation abroad was
governed by the Austrian law, and that therefore section 24 of
the Act (ante, p. 80) did not apply (m). An exception to the
foregoing rule is, however, provided by the Act in the rule that
‘“ where an inland bill is indorsed in a foreign country
the indorsement shall as regards the payer be interpreted
according to the law of the United Kingdom *’
(proviso to section 72 (2) ). The emphatic word in this provision
** payer "’. In Alcock v. Smith, [1892] 1 Ch. 238; 61 L. J. Ch.
161 65 L. T 835, an inland bill was indorsed in Norway and
handed to S, the agent in Norway of an English firm, A & Co.,
consisting of A and J. While in S’s hands it was seized in
execution under a Norwegian jadgment by a creditor of the

(m) It may be observed, however, that in Koedhlin v. Kestenbaum (supra),
Sargant, L.J., considered that the decision in Erebiricos v. Ang#-Austrian Bank
probably went beyond the actual language of s. 78 (2).
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. [} * . .
partner J of W & Co., and after the bill became overdue it was
sold by public aftction to M. According to Norwegiah law, M
had a perfect title free from all equities, as Norwegian law did
not recognise the English doctrine that a purchaser of an overdue
bill gets only such title as the vendor had,-nor did it recognise
any difference as to the extent of negotiability between a current
and an overdue bill. M sold the bill to XK in Sweden (where
the law was the same as in Norway), K buying without knowledge
of any infirmity in the title of the bill. K sent the bill for
collection to agents in England. A«and A & Co. claimed the bill
from K. The acceptors, i.e., the ‘* payers "’ of the bill, paid the
money into Court. It was held that as the action was not to
recover the amount of the bill from the ‘' payers’ (the
acceptors), but to decide between two persons, each olaiming
to be entitled to the bill as holders and as such to be paid,
no question being raised by the ‘‘ payers’’, the proviso to
section 72 (2), supra, did not apply (n).

Dutles of Holder.—As tc what will be required of the holder
of & bill in respect of the performance of his duties as such, the
Act provides that

‘“ The duties of the holder with respect to presentment
for acceptance or payment and the necessity for or sufficiency
of a protest or notice of dishonour, or otherwise, are
determined by the law of the place where the act is done
or the bill is dishonoured '’

(section 72 (8)). It must be observed that this question of the
duties to be performed is irrespective of the form of the sacts
done in performance of such duties and of the legal effect of
such performance, dealt wifa above. Furthermore, when a duty
(e.9., presentment for payment), required by the foreign law, is,
in the circumstances, excused by English law, the foreign law
becomes irrelevant, and the sub-section does nof apply (Cornelius
v. Banque Franco-Serbe (1941), 110 L. J. K. B. 533; 165 L. T.
874; 57 T. L. R. 610).

—r

(n} It was held, finally, that as the effect of the tramsaction in Norway must
be determined according lo Worwegian law, the result wes to give M a complete
title free from®.equities, and, ¢therefore, the claim of K prevailed over that of
A and A & Co.
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Caloulation of Foreign Currency.—The Act provides that
*“ where a bill, is drawn out of but payable fn the United
Kingdom, .and the sum payable is not éxpressqd in the
currency of the United Kingdom, the amount shall, in the
absence of some express stipulation, be calculated according
to the rate of ‘exchange for sight drafts at the place of
payment on the day the bill is payable ™’
(section 72 (4) (0) ). THe case of a bill payable out of the United
Kingdom sued for here is dealt with by section 57 (2), ante,
p. 108. .

Determination of Date.

‘

The Aet provides that

‘ where a bill is drawn in one country and is payable
in another, the due date thereof is determined according to
the law of the place where it is payable

(section 72 (A)} F g., a bill drawn in England payable in Paris
is sued on here It is shown that it was presented on the exact
date for payment expressed in the bill without allowing for days
of grace. It will be held that it was not presented prematurely
since the French law does not provide for days of grace. On the
other hand. if a French bill is payable here, it is necessary to
allow the days of grace.

Proof of Forelgn Law.—It may be mentioned that when it is
necessary to apply foreign law, which includes Colonial law, to
the decision of a question raised in the English Courts, the
foreign law must be proved as a question of fact (p).

{0) As 1o the casc where a bill both drawn and payable in England 1s expressed
1 foreign currency, sec ante, p 107, pote (k)

(p) * When there 1s 8 question of foreign law, the opinions of experis who n
their profession are acquainied with such law are the only admissible evidence
thereof, though such experts may produce to the Court books which they declare
to be works of aulhorily upon the foreign law m question, which books the Court,
having received all necassary explanations from the expert, may construe for wself ”
(Stephen’s Digest of the Law of Evidence). For an alternalive method of ascer-
tawning foreign ad Colonial law by means of a case stated for the opwnion of the
foreign or Colomial Courf, see the British Law Ascertainment Act, 1859, and the
Foreign Law Ascerlainment Aci, 1861. It May be added that the law of foreign
countries in respect of negotiable instruments is assumed to be the same as ihat
ol this country until the contrary be proved (see Guargrty Trust Co. of New York
v. Hannay, [1918] 2 K. B. 623, at p 655°87 L. J. .K. B 223; 119} T. 321).
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CHAPTER XXL

OHEQUES (I)-GENERAL.

A CcHEQUE is the normal means by which a person who has funds
in the hands of a bank withdraws the sgme or some part of it.
Money deposited with a banker on current account, or collected
in by the banker on the customer’s behalf and credited to his
current account, is m law regarded as a loan made by the
customer to the banker (a) subject to the implied stipulation
(arising out of the custom of bankers (b)) that the banker will
repay the same by honouring the customer’s cheques upon the
banker, provided that the balance due to the customer is sufficient
to cover the cheque (c)

Definition of Cheque.—The Act defines a cheque as
““a bill of exchange drawn on a banker (d), payable on
demand '

(a) Economically, 1 1s regarded as the ‘' purchase of a credit’’

(b) But incidentally recognised n the Act by s 75 (post, p 228), which relers
to the bankers duty ' to honour his customer's cheques if he has the funds
to do so

(¢() It should be observed that a banker who collects a sum for a customer
remaiis agent 1n respect of the sum until the account of the custormer is fully
credited with it Re Farrow's Bank, 119231 1 Ch 41, 92L J Ch 153, 128 L T 332,
where a customer paid 1n a cheque and was provisionally credited with the amount
of 1t, and the bank suspended payment before the cheque had been fully cleared
It was held that the customer could recover the full proceeds of the cheque from
the liquidator as the cheque had never become cash held by the bank on a debtor
and creditor account

(d) S. 2 of the Act provides that

‘ ' Banker ' mcludes a bodygof persons whether incorporated or not who

carry on the business of banking ™
Farther than this, the slatuie does nol define the word and no selisfaclory defimtion
appears to exist—see Paget’'s law of Banking Harts Law of Banking, and
‘Thomas’ Principles of Banking In Re Shields (infra), banker " was defined as
** One who traffics with the monev of others for the purpose of making a profit ',
but this 1s obviously too wide In Re Dusirict Savings bank (1862), 31 L J Ch 319,
5 L T 568 Turner, LJ, laid stress upon the power of custowers to draw out
their money by cheque, while 1n Re Shields [1901) 1 Ir R 172, Fitzgthbon, L. J,
emphasised the receipt of money upgn deposit Generally, one knows a bank
when one sees 1t, but if the question arises 1t appears to be one of fact (see R v
Bowerman, 18911 1@ B 112, 60 L J M C 13 63 L T 532) Anyhow, a mere
money-lending .::oncem 18 nol a bank (see.Moneylenders Act, 1911, s 2)
” *
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(section ¢ 73). Adapting the dgfinition of bill, contained ig
section 3 (1), ante, p. 54, we get the following extended definition
of a cheqie: A cheque is ,en unconditional erder in writing
addressed by a person to a banker, signed by such person,
requiring the banker to pay on demand a sum certain in money
to or to the order of a-specified person or to bearer. If, therefore,
we turn back to the statement of the requisites of a bill (ante,
pp. 54 and 58 et seq.), we may take it that what ie there stated
is in substance applicable to a cheque except so far as it relates
to bills not payable on demand and bearing in mind that the
person to whom the order camprised in a bill is addressed can
be no other than a banker (e).

Form of Cheque.—A cheque being a bill with a banker as
" drawee and payable on demand, it is & simple matter to adapt
one of the ordinary forms of a bill, so as to represent a cheque
thus—

EXAMPLE 32.
£240 3s. 9d. London, February 5, 1926.
On demand pay Thomas Edwards & Co. or order
Stamp. the sum of two hundred and forty pounds, three
shillings and ninepence, value received.
To the National Provincial JOHN BROWN.

Bank of England, Limited,
St. Martin’s-le-Grand,
186 Aldersgate St., E.C

In fact, however, although the foregoing contains all the
essential matter of a cheque and sbmething more, the form
in which such matter would appear in an ordinary cheque
is wholly different. The following shows how it would actually
appear.

{e) Of the nine requisites of a bill set out on p. 54, it will be seen that all except
(4) and (8) are equally applicable to cheques@® In connection with (4) it has merely
to be remembered that the person to whom the order 18 addressed must be a
banker, while (8) vnll only need modification to the es;tenl of *the omission of the
' par} relating to * a fixed or determinab® future tune



224 NEGOTIABLE INBTRUMENTE.
. ‘ EXAMPLE 33.

No. 3110725 ‘ London, February 5, 1020.

To the National Provincial Bank of England, Limited,
St. Martin’s-le-Grand,
185 Aldersgate St., E.C.

Pay Thomas Edwards & Co. or Order Two hundred Stamp.
and forty pounds, three shillings and ninepence.

£240 3s. 9d. JOHN BROWN.

It will be observed that the order of the matter is largely
reversed in the cheque; also that the words ‘‘ on demand ’!
are omitted in reliance upon section 10 (1) (b), ante, p. 65,
although they would be found in the bill (f), and the words
"* value received "’ are also omitted as superfluous by virtue of
section 3 (4) (b), ante, p. 57.

Applicability to Cheques of Provisions as to Bills,—1It follows
from the fact that a cheque is merely a particular kind of bill
that the provisions of the Act relating to bills (g) (and of the
comment thereon contained in Chapters IX to XX of this work)
will, generally speaking, apply to cheques, and indeed the Act
itrelf expressly provides that

" Except as otherwise provided in this Part (R), the
provisions of this Act applicable to a bill of exchange payable
on demand apply to a cheque **

(section 73).

Cheques not intended to be Acoepted.—It must, however, be
borne in mind that a checue is never intended to Le accepted
by the drawee, and, indeed, is never presented for that purpose,
but for payment only. As a consequence the whole topic of

() In Robinson v. Benkel (1913), 29 T. L. R, 475, it was grgued that if a cheque
were post-dafed 1t was not payable on demand, but the argument was unsuccessful.
Reminder may be made that a cheque, being a bill payable on démand, the starhp
upon it s twopence, whatever the amount for which it 1s drawn (see ante, p 57,
note (g)). ¢

(9) 1.e, Parts I, II, and V of the Act.

(h) L.e., in Part III of the Act, which consists of ss. 73—75, dealt with in this
chapter, and g*. 76--82, dealt with in tife next chapter. R
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8cceptan.ce, its requisites and 'consequences, m;iy P be rdgarddd
a8 omitted from the Act in its relation to chequep.

.
-

Duty of Banker to Pay Cheques.—As alresdy indicated a
banker is liable to his customer for non-payment of a cheque if
he have sufficient funds of the customer in current account with
which to meet it.” Or if the banker has otherwise contracted to
do so, as by an arrangement for an overdraft or by a direct
promise to meet the cheque (Sterling v. Barclays Bank, reported
in the ‘* Tinfes "’ newspaper of July 18, 1930). And a banker
is liable for dishonouring a& cheque if he has misled the
customer into thinking that the customer has sufficient funds
to meet the eheque, ¢.g., in Holland v. Manchester and Liverpool
District Banking Co. (1909), 25 T. L. R. 386, it was held that
entries by a banker in his customer’s pass book, although subject
to adjustment, are prime facie evidence against the banker
of the amount standing to the credit of the customer, and
that the customer, in the absence of fraud, is entitled to
rely upon such entries and to recover damages for
dishonouring his chegue. The customer’s right of action
is, of course, not upon the cheque, but for damages for breach
of the banker’s implied contract to honour the cheque (Foley
v Hill (1848), 2 H. L. Cas. 28), or for negligence (Marzetti
v. Williams (1830), 1 B. & Ad. 415; Rolin v. Steward (1854), 14
C. B. 595). The cheque, however, must be drawn or indorsed
in favour of a third party (or, presumably, be pavable to bearer),
and presented by the holder and not by the customer himself
(Kinlan v. DUlster Bank, [1028] Ir. R. 171). 1f the customer is
a trader, asctual loss to him need not be shown and he is entitled
to general da.mages the basis of hJS claim being injury to his
commercial credit, in effect, defimation (Rolin v. Steward
(1854), 14 C. B. 595), and he may recover, in addition, for any
actual loss if he alleges it as special damage and can prove it
(Fleming v. Bank of New Zealand, [1900] A. C. 577; 69
L. J P C.120; 83 1. T. 1). If the customer is not a trader,
he can only recover nominal damages, unless he can show special
damage, such as collapse of a pex?ding deal through the loss of
credit caused by the dishonour of the chegue (Gibbons v. West-
minster Bank, [1939] 2 K. B. 882; 108 L. J. K. 8. 841: 161

N.I1. 15
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L. T.31; 55 T. L. R. 888) (i) But, in the absence of special
stipulation, & banker can close his customer’s acecount, even if in
credit, upon giving him reasonable- notice. What amounts to
reasonable notice depends upon the nature of the account and
the facts and circumstances of the case (Prosperity, Ltd. v. Lloyds
Bank (1928), 39 T. L. R. 372) (k). It should be observed that
the banker's responsibility is towards his customer, and not to
the payee, as there is no privity of contract between him and
the payee. Therefore, upon presentation for payment over the
counter of a bill or cheque, the banker (at any- rate in the
absence of very special circumstandces of suspicion) is entitled,
8o far as the payee is concerned, to pay the person presenting,
although such person had, it may afterwards appear, no authority
to receive payment (Auchtcront v. Midland Bank, [1928] 2 K. B.
204; 97 L. J. K. B. 625; 189 L. T. 344: 44 T. L. R. 441) (I).

Liability of Banker for Wrongful Payment of Cheques.—Of
course, a banker who puys away a customer’s money without the
eustomer’s authority cannot debit the customer with the amount
so paid. In Ligget (Liverpool), Ltd. v. Barclays Bank, [1928]
1K B.48;97 L. J. K. B. 1; 137 L. T. 443; 43 T. L. R. 449,
the bank had been instructed to pay cheques drawn by two
directors and they paid a cheque drawn by one director only,
i.e., by a director properly appointed, and a person improperly
appointed purporting to act as director. The bank was held
liable (m). But if a customer constantly overlooks a departure

(i) The restricion of general damages to traders secms too technical and
narrow. Presumably, “ trader " would include such a professional man as a
solicitor or accountant, bul there are others (e.g., paid officidls, whose duly it is
to handle funds other than their own) to whom their financial good name 1s of
vital importance. It is open to the highest Courts to enlarge thesrule to cover
such persons, and possibly they may do so when the opportunity offers.

(k) As to the effect of a garnishee order upon the customer’s account, see Rogers
v Whiteley, [1892] A. C. 118, 61 L. J. Q. B 512; 66 L. T. 303. As to banker’s
lien, see ante, p 32.

(l) Otherwise the banker would frequently be in a difficult position, as refusal
to pay the person presenting, upon a suspicion ultimately ghown to be groundless,
might land the banker in an action by his customer under the rgle above set out.
The unfortunate banker would not know which risk to run, towards the payee
for payment to the wrong person, or towards the customer for refusing payment.

(m) It was held, however, that so far as the cheques had gone 1 payment of
the company's credilors, the bank was entilled lo subrogalion, i.e., to stand in
the place of such creditors, ‘and fo reducg the amount of its liability to the exlent
to which the & mpany had been relieved by such payment.
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from his'instructions, & *‘ course ‘of business '’ may be estaolished
which will justify the banker in such departure. It i8 necessary,
however, in such cases to establish a strong case of ‘‘ course of
business "’ before the banker can rely upon it—see Australian
Bank of Commerce v. Perel, [1926] A. C. 787; 95 L. J. P. C.
185; 135 L. T. 586 (n).

Cheque must be Presented within Reasonable Time.—The
Act provides that

*“ SuBject to the proyisions of this Act (o) (1) where a
cheque is not presented for payment within a reasonable
time of its issue, and the drawer or the person on whose
account it is drawn had the right at the time of such present-
ment a8 between him and the banker to have the cheque
paid and suffers actual damage through the delay, he is
discharged to the extent of such damage, that is to say, to
the extent to which such drawer or person is a creditor of
such banker to a larger amount than he would have been
had such cheque been paid. (2) In determining what is
a reasonable time regard shall be had to the nature of the
instrument, the usage of trade and of bankers, and the facts
of the particular case. (8) The holder of such cheque as to
which such drawer or person is discharged shall be a creditor,
in lieu of such drawer or person, of such banker to the
extent of such discharge, and entitled to recover the amount
from him **

(section 74).

The effect of the foregoing provisions may be illustrated thus:
A, a customer of the Bank, draws a cheque upon the bank
for £100 ine favour of B. B does not, present the cheque within
a reasonable time, and when he does present he finds that the
bank has stopped payment. A had maintained snfficient funds

at the bank to meet the cheque at any time during the reasonable
Ld

(n) The readersmust not confuse payment by a banker of a cheque drawn with
insufficient authority of the customer, from paymept to the wrong person of a
cheque drawn with proper authority. In thg latter case, the banker may be pro-
tected by the operation of s. 60, dealt with later in the present chapter, and ss. 80
and 82 of the Act, dealt with in the following chapter. .

(0) Le, subject to the excuses allowed by s. 46, dnte, pp. 150—-154, for delay
in presentment or for non-presentment. L Y 4
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time when R should have prese:nted it, and up to the time of
actual presentation, so that when A comes to claim in the
bankruptecy or winding-up of the bank he is & creditor for a
larger sum by £100 than he would have been had B presented
promptly. A, however, can treat the cheque as discharged, but
in such case must reduce his proof against the bank by the £100,
while, on the other hand, B is subrogated to the rights of A in
respect of the £100 and can preve against the bank for that
amount. If, however, in the foregoing example, the funds A had
with the bank amounted to only, £75, the bank’ might have
dishonoured the cheque under any circumstances, and therefore
A would have suffered no loss by the delay in presentation and
the above provisions of the Act would not apply.

As to what is a ‘' reasonable time’’ for presentation of a
cheque, the rule in ordinary cases has been stated thus: '‘ The
question of the time for presentment has heen held to depend
on whether or not the person who receives the cheque lives in
the same place as the bank on which the cheque is drawn.
Thus it has been held that where the holder lives in the same
place a8 the bank on which the cheque is drawn, he must
present for payment not later than the day following receipt.
Where the parties do not live in the same place, then the
holder must forward the cheque by the next day’s post at
latest, either direct to the drawer's bank, or to his own banker
or other agent for collection, who must in his turn forward or
present it on the day after such receipt '~ (Byles).

It should be observed in connection with the above provision
that it only applies where the drawer has sustained damage by
the delay in presentation. If he has not sustained damage,
e.g., it he never had fundy sufficient at the bank, he will not
be discharged by delay (p). It is true that there is a general
provision in section 45 (2) (ante, p. 147), that the drawer
of a bill payable on demand will be discharged by unreasonable
delay in presentment after issue, but it is éenerally assumed
that this does not apply to cheques, and that thé common law
rule applies to them, viz., that, as between the drawer of a
cheque and the holder, no time, within six years, is unreasonable

.
[ ]

(p} Unless, appnrel‘ft.ly, it reaches six years (see Chalmers).
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for prese.antmen to the banker for payment, unleésisome 4oas B
the drawar is occasioned by the delay (Lawes,v. Rand (1857),
27 L. J. C. . 78; 8 C. B. (x.s.) 442). The result is that
*‘ reasonable time '’ for presentment of a cheque has two different
meanings a8 between drawer and holder. For the purpose of
depriving the drawer of the benefit of section 74, it means a
matter of a day: For the purpose of depriving him of the
benefit of section 45 (2)., it means anything up to six years (g).

As regards an indorser, although, as we have seen, the
provisions of section 45 (2) gre thought not to help the drawer,
they do assist an indorser, as it is not doubted that that part
of them which provides that an indorser shall be discharged
if the holder does not present the bill within a reasonable time
after indorsement will apply to cheques.

Determination of Authority of Banker.—The banker’s
authority to pay cheques may come to an end in two ways, the
Act providing that

‘* The duty and authority of & banker to pay a cheque
drawn on him by his customer are determined by (1)
Countermand of payment; (2) Notice of the customer’s
.death "’
(section 75). Whether there has been a countermand is &
question of fact dependent upon the circumstances of the case.
In Curtice v. London City & Midland Bank, {1908] 1 K. B.
203; 77 L. J. K. B. 841; 98 L. T. 190, a customer sent a
telegram countermanding payment of a cheque. The telegram
arrived when the bank was closed and was placed in the letter-
box. By an oversight it was not taken out the next morning,
and the cheque being presented meanwhile was paid. It was
held that countermanding was a question of fact. That the
bank not having seen the telegram in time, the cheque was
not in fact coungermanded within section 75 (1) of the Act
(supra). Thegefore it could not be sued for money had and

[y

(@) In King and Boyd v Porter, {1925] N Ir R, three years had elapsed
between drawing and presentation, It may be added that? as between banker
and customer, although there 1s no fixed rule, most Banks will nol pay a cheque
more than six months old without obtaining stductions from td drawer
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. R ¢
receivel (r). \ Moreover, even had it seen the telegram, it would
not have been bqund to act upon it unless authenticated. If a
cheque by way of gift is not paid by the donor’s bank before
his death, the donee cannot claim the amount from the personal
representatives as a donatio mortis causa. In Re Beaumont,
[1902] 1 Ch. 889; 71 L. J. Ch. 478; 86 L. T. 410, B, being
ill and in expectation of death, and degsiring to give E £300,
drew and handed him a cheque for £300. E presented the
cheque before B’s death. B’s account was overdrawn. It was
admitted, however, that the bank would have cashell the cheque
had it not been for the fact that the signature was not clear
and the manager desired some confirmation. Before this could
be obtained and the cheque re-presented, B died. Upon E
claiming the amount of the cheque from the executors as a
donatio mortis causa, it was held that E had no claim (s).

Protection of Banker against Forged and Unauthorised
Indorsements.—A banker upon whom a cheque is drawn is
expected to pay it promptly and so to have no opportunity of
verifying any signature thereon, other than that of his customer,
the drawer (t). Accordingly, the Act provides that

‘ When a bill payable to order on demand is drawn on

(r) The bank may have been neghgent, but it was not sued for negligence.
There appears to bLe no reported case in which a bank has been held lLable for
negligence in not acting upon a purported countermand, but two recent instances,
where the bank was held not hable, may be mentioned. In Westminster Bank v.
Hilton, (1926) 136 L T 3815; 43 T L R 124, 1t was held that a bank was not
neghigent because, having received a counlermand of a cheque, il cashed a cheque
peyable to the same person and for the same amount, but bearing a different
date and number, without reflccting that the countermand might have been
intended to apply to the cashed cheque. And in Baines v National Provincial
Bank (1927), 96 L. J. K B. 801, 137 L, T. 631, the hank was .exoneraled for
cashing a cheque aftler its usual ¢osing hour, whereas, il 1t had refused to cash
it until the following morning, a countermand would have been received in time.
It was held thal the closing time of a bank 1s fixed for the convemence of the
bank, and that there is no immphed contract with cuslomers thal the bank will
not cash cheques between hours.

(8) And see Re Swinburne, [1926] 1 Ch, 38; 95 L. J. Gh 104; 134 L, T. 121,
where the bank held up paymenl of a cheque for verification, on account of the
shaky signature, and the drawer died before payment It wWas held that the
cheque was merely a revocable mandate to the bank, that the mandale had been
revoked by the death, and thal neithe¢: the bank nor the personal representalives
of the drawer had aulhorily to pay.

() It is submiiled that .8 banker is not presumed to be familiar with the
signeture of his customer, except when *affixed to a cheque gua drawer. If, for
example, a chtque is made payable to another customer of the bank, and the
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a banker (u), and the banker on whom it is drawn pafs
the lsill in good: faith (z) and in the ordinary course of
business (), it i8 not ircumbent on the banker to show that
the indorsement of the payee or any subsequent indorsement
was made by or under.the suthority of the person whose
indorsement it purports to be, and the banker is deemed
to have paid the bill in due course (z), although such
indorsement has been forged or made without authority *’
(section 60) (a). For example, a cheque payable to A is stolen.
The thief fdkges A’s name on the cheque, presents it at the
drawer’s bank and receives pasyment. The bank will be dis-
charged, although payment was made only to the possessor and
not to the ‘‘ holder '’ of the cheque, as, normally, it should
be, to accord with section 59 (1), ante, p 193.

Differences between Cheques and Other Bills.—The following
summary has been made of the chief differences between cheques
and other bills: ‘‘ Cheques are not accepted; hence the holder
cannot sue the banker on whom they are drawn. The drawer is

indorsement forged, it 13 believed that the banker could invoke the awd of the
section And 1t 1s to be observed that lhe section does not require that
the banker shall have acted wilhout negligence as do ss 79, 80 and 82 for the
protection of bankers in the case of crossed cheques, dealt with i1n the ensuing
chapler

(u) Thatl 1s to say, when the instrument is a cheque See definition of ** cheque ™,
ante, p 222. The reason for using the circumlocution in s 60, instead of merely
the word ‘' cheque ", 1s that the section defining a cheque does not occur untl
laler in the Act

() For definition of ‘' good faith ", see 8 90 (ante, p 184), and the expression 18
discussed apart from the Acl, ante, pp 29 el seq

{y) While the Act provides that ° good faith ** 1s not incompatible with neglh-
gence, 1t does not provide similarly n regard to ‘' the ordinary course of business’'.
In Carpenters Co v. Briish Mutual Banking Co, [1938) 1 K B 511, 107 L J.
K B 11, 157 L. T 329, 53 T L R 1040, however, the majordty of the Court
expresscd the®view that a bank had acted in ‘the ordinary course ol business in
spite of the fact that it had been guilly of negligence It has been held that a bank
acts wilthin s righis if 1t cashes a cheque within a rcasonable business margwn
of its adverlised closing time, as such time was fixed for the convenience of the
bank (Baines v National Provincial Bank (1927), 96 L J K B 801, 137 L. T 631)

(z) For * payment 1g due course ', see ante, pp 193 et seq

(a) It may be mentioned that a similar provision, but relating to any draft or
order upon a Lenker payable to order on demand, 1s contained in the only
unrepealed section of the Stamp Act, 1853, iz, s. 19 Moreover, the+provision In
question does not mmpose the condition that ¢he lransaction must be 1n the ordinary
course of business. It was, however, regarded (not actually decided) by a majority
of the Court in Carpenters Co v British Mutual Banking+ Oo., supra, that the
provision Was impliedly repealed by s »60 of the Atl, so far as concerns bills
(including cheques). ’ P4
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ot dla,harged by the holder's ‘failure to present in due time,
unless the banker fail (b). Notice of dishonour to the drawer
is rarely legally necessary, a8 absenee of effects in the drawee’s
hands, the almost universal cause of dishonour, exeuses it, as
does countermand of payment (c). They must be drawn on a
banker, and be payable on demand (d), and are generally though
not necessarily inland. Lastly, the banker is:protected against
a forged or unauthorised indorsement of a draft drawn on him
payable to order on demand ** (e¢) (Byles). One further difference
may be added, viz., thal the provisions of the Act as to
‘" crossing *’ are exclusively applicéble to cheques as compared
with bills or promissory notes, although they are applied to
certain other instruments analogous to cheques, viz., bankers’
drafts and dividend warrants (see post, Chapter XXIV) (f).
These remain to be deal]t with.

There may also be mentioned here the difference between the
acceptor of a bill and the drawer of a cheque in respect of
unauthorised alteration. The former is under no obligation to
see that the bill is in such a state as to preclude possible
alterations in it (see ante, p. 102), whereas the relation of banker
and customer places the drawer of a cheque under obligation to
observe reasonable care, 1.e., usual precautions, in the drawing
of the cheque se as to prevent forgery, say, by alteration in the
smount of it. In London Joint Stock Bank v. Macmillan,
[1918] A. C. 777; 88 L. J. K. B. 55; 119 L. T. 387, the M
firm had in their employment a clerk, whom they had no reason
to suspect, and to whom they entrusted the filling in of cheques
for signeture. The clerk produced to one of the partners a
cheque on the bank, where the firm had an account, for £2 (for
petty cash), in order that the partner might sign it. The amount

(b) Based on 3. 74, ante, p. 227. An indorser is, however, excused epart from
the failure of the banker by virtue of s. 45 (2), ante, p. 147.

(e) Based on 8. 50 (2) (c), (4) and (5) (ante, p. 187). But notice is almost always
necessary to an indorser, as the excuses for non-notice rejrrred to do not apply
to him (see s 50 (2) (d), 1bid.).

{d)} Based on 3. 73, anle, p. 222. -

(e) Based on s. 80, ante, pp 230, 231, -

(f) They apply also to any document, even though not a cheque, drawn by a
customer of a banker for the purpose of oblaining payment from the banker of
the sum mentioned therein (Revenuc Act, 1883, 8. 17). For an instance of such a
document, see Baving v. Lorfdon and Soutt-Western Bank (anfe, p. 58), and note (1)
on p. 272 of §200 1 Q. B ¢
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was written in figures but not in words, the spgee for worlls
being leftsblank. Thd partner, who was in a gjeat hurry, signed
the cheque, and the clerk filled in the words ‘* One hundred and
twenty pounds ', and altered the ‘“ £2 ' to ‘* £120 ", this being
possible by there being a space on each side of the figure 2.
The clerk then cashed the cheque at the bank and absconded
with the money. ' The firm brought an action against the bank
to recover the difference-—£118. It was beld that a customer
owed a duty to his bank to draw cheques with reasonable care
to prevent forgery, and as the forgery in the present case had
taken place owing to neglect of this duty, the customer must
bear the loss and the action failed (g). On the other hand, in
Slingsby v. District Bank, [1982] 1 K. B. 544; 101 L. J. K. B.
281; 146 L. T. 877; 48 T. L. R. 144, the Court declined to
hold that it was a usual precaution for a customer drawing a
cheque to fill in the space before or after the name of the payee
80 as to prevent the insertion of additional matter. In that
case, 8 person entrusted with a cheque was able tq insert the
words ‘‘ per C and P’ between the name of the payee and the
words ‘‘or order’’ and this enabled him, in the manner
described in the case, to obtain pavment of the cheque.

(g) Incidentally, the Court approved the decision 1n Young v. Grote (1827), 4
Bing. 253; § L. J. (05.) C. P. 165, which had been discredited (Sec ante, p. 182,
note (I} ).
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CHAPTER XXII.

OHEQUES (II)—OROSSED OHEQUES.

Object of Crossing.—The object of crossing a cheque is to hamper
or prevent its negotiation by a person who mpay have obtained
it wrongfully, to the hurt of a party thereto. This object is
attained by placing certain matter across the face of the
cheque transversely to the matter of the cheque ifself, and it
is this added matter which is cdiled the ‘‘ crossing’’. The
crossing may be such merely as to force such person to obtain
payment of the cheque through the medium of a bank, so that
he must either himself have an account at a bank or must
negotiate the cheque to some one who has such an account;
or it may go further and specify the bank, so that he must
either have an account at that particular bank or negotiate the
cheque to some one having an account there. In addition, the
crossing may be added to by words absolutely destructive of that
element in negotiability which confers upon a holder the ability
to give a transferee a better title to the instrument than he,
the transferor, himself possessed, and which, while leaving
unaffected the transferability of the instrument by mere delivery,
eliminates its transferability °‘ free from equities’’; in other
words, which will render impossible the coming into existence
of a “* holder in due course '’ subsequent to the adding of the
words in question.

General and Special Crossing.—When the crossing on a
cheque assures pasyment through a bank without specifying which
bank, the cheque is said tote ‘‘ crossed generally ”’. *When the
particular bank through which the payment is to be made is
specified, the cheque is said to be ‘‘ crossed specially ’. The
additional words to destroy the property of transferablhtv ' free
from equities '’, may be added to either a gezneral" or a
‘* special ’ crossing (a).

(a) Apparently these words are (at any rate for the specific purpose provided for
in the Act) inoperatife by themselves in the case of a cheque, and can only be
added eﬂechvel‘ to a crossmg (see 88. 76¢{post, pp 235, 236), 77 (4) (post, p. 237),
and 81 (post, p.%242) ).
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. . .

Constitution and Form of * General” Crossing.—1The Act
provides that ’ >

‘“ Where a cheque ‘bears across its face an addition of

. —(a) The words ‘ and company ’, or any abbreviation thereof

between two parallel transverse lines, eitherywith or without

the words ‘not negotiable ’; or (b) Two parallel transverse

lines simply, either with or without the words ‘ not

negotiable ’; that addition constitutes a crossing, and the

cheque is crossed generally "’ )
(section 76 °(1)). The following indicate the forms of general

crossing : —

EXAMPLE 3.

8
o3

EXAMPLE 35.

& Co.

Not negotiable.

The abgve are in accordance with (a).
L]

EXAMPLE 36.
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EXAMPLE 37

Not negotiable.

"The above are in accordance with (b) (b).

»
Constitution and Form of *“ Special” Crossing.—The Act
provides that
‘“ Where a cheque bears across its face an addition of
the name of & banker, either with or without the words
‘ not negotiable ’, that addition constitutes a crossing, and
the cheque is crossed specially and to that banker '
(section 76 (2)). The following are forms of special crossing : —

EXAMPLE 38 (c).

Ltd.

Barclays Bank,

EXAMPLE 30 (c).

—5' g

-1

A g 2
« :....4 % *

-

]

t=]

a | =

Crossing is Material Part of Cheque.—The Act, provides that
‘“ A crossing authorised by this Act is a material part
of the cheque; it shall ®not be lawful for any person to

(b) Form 37 is, hbwever, rarely used.
(¢) Apparenily the parallel transverse®ines are not necessary in the case of a
special crossings since s. 76 (2)%does not refer lo them. They are, however, usual.
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obhterate or, except as suthorised by this Art to’add Yo
or al#er the crosding "
(section 78). <The importdnce of thus makmg a crossing &
material part of the instrument will be found on reference to
section 64 (1), ante, p. 200 (d). i

Who may Cross 8 Cheque.-—The Act provides for crossing
(i) by the drawer; (ii) by the holder; (iii) by banker to collecting
banker; (iv) by collecting banker.

(i) Crossmg by Drawer —,The Act provides that

‘(1) A cheque may he crossed generally or specially by
the drawer ’’
(section 77 (1)), t.e., it may be crossed before issue
(ii) Crossing by Holder.—The Act provides that
‘“(2) Where a cheque is uncrossed, the holder may
cross it generally or specially. (3), Where a cheque is
crossed generally the holder may cross it specially. (4)
Where a cheque is crossed generally or specially, the holder
may add the words * not negotiable ’ ™
(section 77 (2) (3) and (4)). In other words, a full crossing may
be built up by successive parties; thus the drawer may cross the
cheque ‘' & Co.”’, the payee may add the words ** Coutts '’ and
indorse to A, who may add the words '’ not negotiable

(iii) Crossing by Banker to Collecting Banker.—The Act

provides that
‘* (5) Where a cheque is crossed specially, the banker to
‘'whom it is crossed msy sagain cross it specially to another
banker for collection *’
(seotion 77 (6)). It will be observed that (s) the cheque must
already bescrossed specially; (b) the, further crossing must be
to another banker; (c¢) the latter banker must be employed to
collect the cheque. For example, a cheque is crossed specially
to the payee’s bank. The payee pays it into his account. His
bank employs amwther bank to collect the cheque from the

E Y
(d) The practice of the drawer who has crossed the cheqne uncrossing it by
striking it out (the crossing) and adding theewords ‘‘ Pay Casb ' with his initials,
verbally appears to conflict with the above provision but is quile common, and it
is not clear hew it can affect anybody injuriously. °, The Ket does not sanction
the prachoa but # is difficult to see wfo 1n suc.h case could havg any effective
remedy *° (Chatmers).
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dfawer®s banl@ " The payee’s bank may further cross the. cheque
specially to the gollecting bank (e). Thid is the only case in
which the drawer’s bank may pay®a cheque crossed to more
than one bank, the Act expressly providing that
‘* Whera a cheque is crossed specially to more than one
banker, except when crossed to an agent for collection being
& banker, the banker on whom it is deawn shall refuse
payment thereof '
{(section 79 (1) ).
{(iv) Crossing by Collecting Banker The Act provides that
‘“ (6) Where an uncrossed cheque or a cheque crossed
generally, is sent to a banker for collection, he may cross
it specially to himseif ™’
(section 77 (6)); e.g., the payee pays an uncrossed cheque into
his account at his bank. The bank sends it to another bank for
collection. The latter bank may cross it generally or specially
to itself. The object of so doing would be to guard agsinst fraud
by the bank’s own staff.

Effest of Crossing.—It will have been gathered that a bank
upon whom a crossed cheque is drawn may act improperly in
the payment of such cheque in three ways, viz., (i) It may pay
& cheque crossed specially to more than one banker where the
relationship between the two bankers to whom it is crossed is
not that of principal and agent for collection, in breach of
section 79 (1), supra. (ii) It may pay a generally crossed
cheque to some one other than a banker. (iii) It may pay o
cheque crossed specially to some one other than the particular
banker to whom it is crossed, or his agent for collection. The
consequences of so acting are thus provided for in the Act:

 Where the banker on whom a cheque is drawn which
is 8o crossed nevertheless pays the same (f), or pays a
cheque crossed generally otherwise than to a banker, or if
crossed specially otherwise than to the, banker to whom

L4
(e) It the cheque is not crossed or not crossed specially to the payee's bank,
the latter may cross it specially direc¥y to the collecting bank, or may first cross
it specially to itself, and then further cross it to the collecting bank.
(N Not necessanly in cash. The banker may, for instance, pay the customer
by giving his, the banker’ s, own chequé® upon another bank (Meyer & Co. v. Sze
Hai Tong Bdn!%ng Co., [1913) 4. C.847; 83 L. J. P. C 103, 109 L. T. 691).
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it i crossed, or his agent for collection being a banket,

he isyliable to the true owner of the chgque' for any loss

‘he may sustain owing #o the cheque having been so paid '’
(section 79 (2)). This provision may be exemplified in this way.
A receives a cheque payable to him and crossed‘generally. He
indorses the cheque to B, who indorses it in blank preparatory
to paying it into dis bank Before he pays it in, the cheque is
stolen from him, and the thief presents it at the drawer’s bank
and obtains payment. The drawer’s bank will be liable to pay
the amount egain to B, because they paid it to some one other
than a banker. They will be liable to B because he is the ** true
owner '’. Had the thief negotiated the cheque to C, who took
it as a holder in due course, and it had been again stolen from
C, and such thief had obtained payment from the drawer’s bank,
the bank would have been liable to C, and not to B, because C
would then be the ‘' true owner ™’

Crossing must be Apparent.—Suppose a cheque to be crossed
but (i) the crossing was, or has become, so indistinct as not to
be apparent, or (ii) the crossing has been obliterated, but no
signs of an obliterated crossing appear, or (iii) the crossing has
been added to, or altered, otherwise than as authorised by the
Act, the drawer’s bank may pay such cheque according to the
tenor of its apparent state, provided that they acted without
negligence and bona fide, the Act providing that

" Where a cheque is presented for payment which does
not at the time of presentment appear to be crossed, or
to have had a crossing which has been obliterated, or to
have been added to or altered otherwise than as suthorised
by thig Act, the banker paying the cheque in good faith (g)
and without negligence (k) shall not be responsible or
incur any liability, nor shall the payment be questioned

(g) For meaning of ' good faith ” see s 90 (anle, p. 184), and, generally, ante,
pp. 29 et seq.

(h) Tha Act dwes not define negligence. Il means the absence of proper care
in the circumstances. *' I think the duty of the defendants to the true qwner
of the cheque was (1) the exercise of the syme care and forethought with regard
to the cheque paid in by the customer as a r ble man would bring to bear
on similar business of his own, and (2) to provide a reasomable and competent
staff to carry it out''—per Sankey. L.J.pin Lloyds Bank v. Chartered Bank of
India, [1928] 1 K..B. 40; 97 L. J. K. B. 609; 139 L.oT. 126; 44 T. & R 534.
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by" reasop of the cheque ﬁaving been crossed, o; of the
crossing havjng been obliterated or Having beeneadded to
or altered otherwise than as authorised by. this Act, and
of payment having been made otherwise than to a banker
or to the kanker to whom the cheque is or was crossed, or
to his agent for collection being a banker, as the case may
be ’ 4
(section 79 (2)) For example, a cheque is crossed specially
to the X bank. That portion of the crossing which relates to
the X bank has been obliterated, but the oblitetation is not
apparent, so that the cheque appears as though it were
crossed generally. The drawer’s bank, acting in good faith and
without negligence, will not be liable for paying it to some
bank other than the X bank (i).

Protection of Drawer and his Banker for Payment of Crossed
Cheque.—While a banker is under a liability to pay a cheque only
in sccordance with its crossing or apparent crossing, if in fact
he does so, he (and algo the drawer) is placed in the same position
as though the payment, instead of being made to the bank, had
been made direct to the true owner of the cheque, the Act
providing that

‘** Where the banker, on whorn a crossed cheque is drawn,
in good faith (¢g) and without negligence (k) pays it, if
crossed generally, to a banker, and if crossed specially, to
the banker to whom it is crossed, or his agent for collection
being a banker, the banker paying the cheque, and, if the
cheque has come into the hands of the payee, the drawer,
shall respectively be entitled to the same rights and be
placed in the same position as if payment of.the cheque
had been made to the true owner thereof *’

(section 80). In other words, when s banker pays a crossed
cheque to another banker (or if the cheque is crossed specially.
to the particular banker), he need not trofible himself about
the title of the person on whose behslf the ot¥er banker has
presented the cheque, or thg authority of the other banker,to

() In Slhingsby v. Distriet Bank, {1932] 1 K. B. 544; 101 L. J. K. B, 281; 148
L. T 877; 48J. L. R. 114, an unsuvccessf.l altempt was made to apply the provisions
of 5. 78 (2) I&"purts of a chlque other than the crossing.
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present sthe cheque, so long as he acts bona fide and yithoyt
negligence. E.g., A draws a cheque im favour of &, and sends
it to B. 1t is stolen from B. The thief forges® B's indorsement
and negotiates ‘it to C. C crosses it and pays it into his own
bank. The drawer’'s bank pays the amount of the cheque to
C’s bank. Both they and A will be in the salne position as
if the cheque had been paid to B. But, of course, B can claim
against C, who had nor title to the cheque, the negotiation to
him depending upon a forged indorsement (j). An instance of
negligence by the paying banker is furnished by Slingsby v.
District Bank, [1932] 1 K. B. 544; 101 L J. K. B. 281; 146
L. T 877; 48 . L. R. 114. In that case it appeared that
executors, of whom J. C. was one, drew a cheque for £5,000
upon the defendant bank (where the executors kept the estate
"account) in favour of a firm of stockbrokers for the purpose of
investment in War Loan. The cheque was handed to J. C. to
send to the stockbrokers. Iunstead of doing so, J. C. fraudulently
manipulated the names of the payces and the indorsement, with
the result that there was a discrepsney between the statement
of the payees on the front of the cheque and the indorsement
on the back. He then paid the cheque into an aceount at the
W bank which collected the amount of the cheque from
the defendant bank. The result was that the £5,000 went into
the pocket of J. C. instead of that of the stockbrokers and
proved irrecoverable from J. C. It was held that the defendant
bank was liable to the executors for paying the cheque notwith-
standing the discrepancy mentioned, which should have put the
bank upon inquiry; and had inquiry been made the cheque would
not have been paid.

(/) 1f the cheque had nol been crossed and the drawer's bank had paid i, they
would have be¥n protected by s. 80 (ante, pp. 239, 231). Ii may be mentioned herc
that when a cheque 1n payment of a debt 1s lost in the course of post, the loss
falls upon the sender unless there 1s an express or implied request on the part of
the creditor that 1t shall be so transmitted (Norman v. Ricketts (1886), 3 T L. R.
182). Such a request, however, 1s not lo be implied from the mere fact that
the usual course of hiygmness is to send the cheque by post (Baker v Lipton
(1899), 15 T L. R. 435, Penmngton v. Crossley (1897), 77 L. T. 43). And see
Ose Gesellschaft ® Jewish Colomal Trust (1927), 43 T. L. R. 398, where a
customer 1instructed his bank to send a cheque to someone abroad. The bank
sent 1l by registered post, but it never arrived. The customer sued the bank for
alleged negligence in nol insuring the cheque The Court held against the
customer, on the ground that the customer expected {oo much, i.e., he expected
nol merely proper care, but an exlraordﬁ:ary precfulion. o

N.I. 18
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* Not Negotiable.”"—The effect of these words upon & cheque
is stated in the Act thus:—

‘“ Where a person takes a crossed cheque (k) which bears
on it the words ‘ not negotiable ’, he shall not have and
shall not he capable of giving a better title to the cheque
than that which the person from whom he took it had ™’

(section 81). In other words, the cheque ic deprived of one
of the two attributes of negotiability, viz., transferability free
from equities, but is left the other, viz., transferability by
delivery, unaffected, or, in short, once the words: ‘‘ not nego-
tiable ” are added, there can be a subsequent ‘‘ holder’’, but
not a ‘“ holder in due course’”. E.g., a cheque payable to
bearer, crossed generally and marked ‘‘ not negotiable *’, is stolen
from A. The thief negotiates to B, who takes in good faith
and for value. B banks the cheque, and his banker collects it
from the drawer’s banker. The latter, as also the drawer, will
be protected from further payment by virtue of section 80 (ante,
P- 240). It will be seen that B’s banker will be protected by
section 82 (infra). But B will be liable to A, as B cannot be
a holder in due course of an instrument deprived of its guality
of transferability free from equities. I1f, however, a cheque
marked ‘' not negotiable '’.is negotiated to a holder for value
without any defect in his title, he can recover from prior parties,
because the cheque remains transferable by delivery (I).

* e

Protection of Banker recelving Payment of Crossed Cheque.—
The Act provides that
‘““ Where a banker in good faith (m) and without negli-

(k) As the section relales only to crossed cheques bearing the words in
question, it seems to follow that, while in the case of other bills and. promissory
'motes the words may stand by themselves, in the case of cheques they may be
empldyed only as additional to a crossing, a view expressed in National Bank v.
Silke, [1891]1 1 Q. B. 435; 60 L. J. Q. B. 199; 63 L. T 787. But when employed on
other than a crossed cheque they bear a different meaning.—see Hibernian Bank v.
Gysin and Hanson, ante, p. 88.

(1) In other words, in those sections of the Act which relate Yo crossed cheques,
the word ' megotiable ”’ bears the meaning of transferable free from equities, and
“ not negotiable " is equivalent sin.ply to ‘' subject to equities "—see note on
the use of the term ' negotiable ', ante, p. 46.

(m) For meaning of '‘ grod faith ", gee s. 90 (ante, p. 184), and, generally, ante,
pp. 29 et seq. .
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genct (n) receives payment for a customer of a cheque

cmssecl generally or specielly to himself, and the customer

hes no title or a defective title thereto, the banker shall
not incur any liability to the true owner of the cheque by
resson only of having received such payment ”’

(section 82).

The effect of this section may be ilustrated as follows: X
purchases from the thief a cheque stolen from Y, which cheque
was crossed generally, and indorsed specially to Y. The thief
had forged ¥’'s indorsement. X pays the cheque into his
account at his bank, and thé bank collects the smount of the
cheque from the drawer’s bank and credits X’s account with
it. X’s bank will not be liable to Y for the amount of the
.cheque, although the money passed through its hands. More-
over, the drawer’s bank and the drawer himself will not be liable
to Y, because they will be protected by section 80 (ante, p. 240).
But X himself will be liable to Y, because X had no right to
the cheque, his title depending upon a forged indorsement. If,
in the foregoing example, the cheque had been indorsed by Y
before it was stolen from him (thereby becoming payable to
bearer) but the crossing had included the words ‘‘ mot mnego-
tiable **, the result would have been precisely the same. i.6., the
drawer and the drawer’s bank would have been protected by
section 80, X's bank would have been protected by the section
under consideration, while X himself would have been lisble
to Y because, by virtue of section 81 (ante, p. 242), he
would have had no better title to the cheque than had the thief
himself.

Four points must be borne in mind in connection with the
present aection — .

(i) The banker must have received the cheque already crossed.
He will not get the benefit of the provision if he receives the
cheque uncrossed and crosses it himself (Capital and Counties
Bank v. Gordon, §1908] A. C. 240; 72 L. J. K. B. 451; 88
L. T 674). o«

(i) The banker must have receiyed payment for a customer.
The primary test is whether the person from whom the benk

(n) For meaning of ** neglxgence-", see anle, p. 239, note gA).
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rceived the cneque has an aceount with them. ‘‘Ii is true
that there is no definition of customer in the Act, but it is a
well-known expression, and I think that there must. be some
sort of account, either a deposit or a current account or some
similar relation, to make a man a customer of a bank ' (per
Lord Davey, il Great Western Ry. v. London and County Bank,
{1901] A. C. 414; 70 L. J. K. B. 915; 85 L. T. 152). Hence,
where a bank collected a cheque for a person who had no account
with them, it was held that he was not & ** customer ’’ (Mathews
v. Williams, Brown & Co. (1894), 63 L. J. Q. B. 4%4). In
Kleinwort v. Comptoir d’Escomp.e, [1894] 2 Q. B. 157; 63
L. J. Q. B. 674, the payee of a cheque indorsed it specially to
the plaintiffs. In the course of transit, a stranger obtained
possession of the cheque, obliterated the indorsement to the
plaintiffs, substituted a special indorsement to himself, presented
it at the defendant bank, and requested them to collect it for
him, which they did and paid him the money. It was held
that the bank were liable to the plaintiffs for the amount of the
cheque (0). Even where for years a bank had been in the habit
of cashing cheques for a person who had no account there, he
was held not to be a ** customer *’ (Great Western RBy. v. London
and County Bank Co., supra). On the other hand, the expresslor;
‘“ customer '’ does not connote any length of time. In Com-
missioners of Tazation v. English, Scottish, and Australian Bank,
[1920] A. C. 683; 89 L. J. P. C. 181: 123 L. T. 34, it was
held that a person was a customer although he had only opened
hig account the day previously; and in Ladbroke & Co. v Todd
(1914), 111 L. T. 43; 80 T. L. R. 433, it was held that where
a person went to a bank with money or a cheque, asked to have
an account opened in his name, and the bank saccepted the
money or cheque, and wes prepared to open the #i:count, the
person became a customer forthwith. Tt must be observed, how-
ever, that the test prescribed by Lord Davey (supra) is by no
means exhaustive. ‘‘ Banks do various kinds of business, and
in all these various kinds of business cither* the individuals o

(0) The forger was not a custom r of the bank, or, possibly, the bank might
have claimed the protection of s. 82. This case was followed in Lacave v.
Crédit Lyonnais, [1897] 1 Q. B. 148; 66 L.J Q. B. 226, 75 L. T 514, where the

facls were annlar .
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the compames wugh whom they do the business may properly
be cglled dustomers *’ (per Bankes, L.J., in Importers’ Co. V.
Westminster Bank (post, p. 251), where it was held that if
a bank, instead of itself collecting its customers’ cheques,
employs another bank to do 8o, the employilg bank is s

‘ customer ' of the collecting bank, and the latter is entitled
to the benefit of section 82.

(iii) The bank must have received payment for the customer,
and not merely for themselves. In Capital and Counties Bank v.
Gordon (ante, p. 248), it was held that where a bank at once gave
credit to a customer for cheques paid in by him, and allowed
him, if he so desired, to draw upon them before they were
collected, the bank collected the cheques not for the customer,

*but on their own account. This finding (p), however, is not now
law, as it has been provided by the Bills of Exchange (Crossed
Cheques) Act, 1906, that

‘“A banker receives payment of a crossed cheque for
a customer within the meaning of section 82 of the Bills
of Exchange Act, 1882, ilotwithstanding that he credits his
customer’s account with the amount of the cheque before
receiving payment thereof ’’
But, of course, if a bank were to purchase from or discount
cheques for a customer as ordinary bill brokers and not tnerely
by way of crediting his account so as to enable him to anticipate
the ocollection of the cheques by drawing upon his account against
the cheques, the bank would not be able to claim the benefit
of section 82 of the Act, or of the amending statute above
mentioned, and it would be liable in the ordinary way to the
true owner of any such cheque for the amount collected in by

-

(p) It ia desirable to point out that lh.e findings in this case were
three:—1) That a bank is not proteclted by s. 82 where it receives the cheque
uncrossed and itself crosses the cheque. (2) That where a bank allows a customer
to draw in advance upon a crossed cheque which the bank afierwards collects,
it receives payment of the cheque on its own account, and not for the customer.
(3) That as bankers' dPafts are not bills, and therefore nol cheques (sec post,
Chap. XXIV), a bgnk is not entitled to the protection afforded by s. 60 of the
Act (ante, pp. 230, 231) when it pays such drafts upon a forged or unauthorised
indorsement, but that it gets a similar protechon by virtue of s. 10 of the Stamp
Act, 1853, which section has been preserved®although the rest of the statute has
been repealed. The first of the abeve findings is still good lay (ante, p. 243), the
second is overruled by the Bills of Exchagge (Crossed Cheques) Act 1808 (aupru),
while the third has become superflucus if the draftsgare crossed, virtue of the
Bills of Exchange Act (1882) Amendment Act, 1932, post, Chap. XXI
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it if the cugtomer’s title included a forged ’indorsement, or if
the cheque weretcrossed ‘‘ not negotiable "’. The fact, however,
that the cheque was credited to an overdrawn adcount was never
regarded as allowing the oustomer to draw upon the cheque
before collecton. In Clarke v. London and County Bank,
{1897] 1 Q. B. 552; 66 L. J. Q. B. 854; 76 L. T. 283, a
solicitor’s clerk received a crossed cheque ‘from a client: on
behalf of his principal. He forged the indorsement and paid the
cheque into his own account (which was overdrawn) at the
defendant bank. The bank afterwards collected’ the cheque.
It was held that the bank was entitled to the protection of
section 82.

(iv) The banker must have received the payment in good
faith and without negligence. The meanings of ‘' good faith '**
and ‘‘ negligence '’ have already been discussed, but in relation
to collecting bankers the following further observations upon
the latter words are offered: ‘“ Such negligence must be
negligence in collecting the cheque, and not in opening the
sccount. The test is whether the transaction of paying in any
given cheque, coupled with the circumstances, antecedent and
present, was 8o out of the ordinary course that it ought to have
aroused doubts in the banker’s mind and caused him to make
inquiries >’ (Byles). For example, a banker who receives for
collection a cheque crossed ‘‘ a/c payee '’ (see post, pp. 250, 251),
and collects it for the person who has paid it in, without inquiry
a8 to the identity of such person and the payee, will be held
40 have acted negligently (see cases cited ibid., and Souchette
v. London County and Westminster Bank (1920), 36 T. L. R.
195). A fortiori, where there {5 something actually suggesting
that the customer may. have no right to the echeque. In
Hannan’s Lake View v. Armstrong (1900), 5 Com. Cas. 188, the
secretary of a company paid into his account at his own bank
s cheque drawn in favour of the company, but fraudulently
indorsed by the secretary. The bank knew *where the company
banked, but made no inquiries as to the secretaty’s rights with
regard to the cheque. It was held that the bank was guilty
of negligence within the mesning of section 82, and therefore
linble for the amourt of the eheque to the company. See also
Ross v. London County and Westminster Bank, [1918] 1 K. B.
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678; 88 L. J. KV B. 927; 120 L. T. 688 (wherg the barker,
without irfquiry, collected for a customer chequgs payable to, and
indorsed by, a tpublic official, thereby suggesting, which turned
out to be the fact, that they were intended for a public depart-
ment); Underwood v. Bank of Liverpool end lNfartins, [1924]
1K B.775;98 L. J. K. B.690; 181 L. T. 271; 40 T. L. R.
302 (where the rhanaging director of a company paid cheques
payable to the company into hia private account); Hampstead
Gugrdians v. Barclays Bank (1928), 88 T. L. R. 228 (where
there was obviously a ‘‘ migsing link ’ in the chain of iden-
tification of the customer with the payee); and Lloyds Bank
v. Chartered Bank of India, [1920] 1 K. B. 40; 97 L. J. K. B.
609; 139 L. T. 126; 44 T. L. R. 534 (where, an official of the
plaintiff bank fraudulently procured the signature of cheques
drawn by the plaintiff bank upon the defendant bank (at which
the plaintiff bank had an aecount), and purported to instruct the
defendant bank on behalf of the plaintiff bank to place the
amount of the cheques to an account in the names of himself
and his wife, which the defendant bank did without inquiry).
If the customer’s antecedents are unsatisfactory, e.g., where his
bank has had frequent occasion to dishonour his cheques, and
therefore knows that he suffers from chronic ‘' tightness of the
chest *, his bank s put upon a more searching inquiry into
his right to a cheque not payable to him buf purporting to be
indorsed to him. than would have been the case had his record
been clean (Motor Traders Guarantee Corporation v. Midland
Bank (1987), 157 L. T. 498;: 54 T. L. R. 10). On the other
hand, the mere fact that a cheque is crossed ‘‘ not negotiable ™’
does not put the collecting banker on inquiry as to the ‘title
of the pergon wha paid it in (Crumplin v. London Joint Stock
Bank (1913), 109 L. T. 856; 80 T. 1. R: 99). As regards
cheques signed per procuration, it is to be observed that
section 82 js distinct from seotion 25 (ante, p. 82), and that
the latter ‘‘ relates only to liabilities on the instrument, and does
not apply to sollecting bankers; but in determining whether the
banker is or is not guilty of negligence, the fact that a cheque
is drawn or indorsed ‘ per pro’ is always an element to be taken
into consideration in connectiongwith the ether ‘circumstances, of
the case *’ (Chalmers). In other words®‘ a bankewwho collects



[ ]
248 NEGOTIABLE INSBTRUMENTS.

L]

i good faith a cheque signed ° per pro’ is novg negligent merely
because he does ot inquire into the drawer’s authorify, though
otherwise, were he not acting'as collecting badker, he would,
by section 25, ignore such inquiry at his own risk ”’ (Byles)—see
Morison v. Lgudon County and Westminster Bank, [1914] 8
K. B. 356; 83 L. J. K. B. 1202; 111 L. T. 114, and Crumplin
v. London Joint Stock Bank, supra. Neverfheless, in Bissell
v. Fox (1884), 51 L. T. 663, the fact of a signature per pro was
one of the elements in fixing the collecting bank Wlth negligence.
In that case, the plaintiffs employed a traveller ‘who was to
remit all cash, bills, and cheques to the plaintiffs every week.
The traveller opened an account st the defendant bank, and
paid into this account, without the sanction or knowledge of the
plaintiffs, cheques received by him on account of the plaintiffs,
and payable to the plaintiffis or order. For this purpose he
indorsed them ‘‘ per pro ’’ the plaintiffs, without their authority.
The bank, without inquiry as to the traveller's authority to
indorse, and with knowledge of his position, received the cheques
as cash and placed them to the traveller’s credit. The bank
collected the amount of the cheques from the various banks
upon which they were drawn. The traveller drew out the sum
thus placed to his credit and absconded. It was held, inter
elia, in an action by the plaintiffs to recover the proceeds of
the cheques from the bank, that the latter was not protected
by section 82 because it bad not received payment ‘' without
negligence "* (g).

When Banker both Pays and Colleots. —If A and B have
accounts at the same bank it may happen that the banker is
called upon to debit the pccount of A with the amount of a
crossed cheque drawn upon the banker by A, and t6 credit such
sum to the account of B, into which account B has paid the
cheque. In such case the banker acts as paying banker for

(¢) It would seem, from the lomg succession of cases in which the question of
his negligence has arisen, that the collecting banker has receivkd hard treatment
at the hands of the Courts. A vahant atiempt to stem the stream was made by
the Court of first instance in Slingsby’ v. Westminster Bank, (1831] 1 K. B. 173;
100 L. J. K. B. 195, 144 L T. 389; 47 T. L. R. 1, and Slingsby v. Westminaster
Bank(No.Z),[lDSl]ZKB.'.BSlOlEJKBSﬂIn 148 L. T. 89, but the
formner was digapproved and he latter ‘overruled in- Slmatbu v. District Bank,
[1932]1!(.324 101 L.J. K. B.281; 146 L. T.377; 48 T. L. R. 114,
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A and as collectu!g banker for B in respect of the Jgame Sheqie.
If B had*no right to the cheque and has emptled his account,
upon whom dbes the loss’ fall, upon A or upon the banker?
This was the question to be answered in Carpenters Co. V.
British Mutual Banking Co., [1938] 1 K. B. 511;p07 L. J. K. B.
11; 157 L. T. 329; 58 T. L. R. 1040, where the plaintiffs and a
clerk in their embloy banked at the defendant bank. The eclerk
received cheques payable to tradesmen, forged the indorsements
and paid the cheques into his account. The defendant bank
debited the plaintiffs’ angd credited the clerk's account.
The clerk drew the money out. The bank was held to have
been negligent in assuming the clerk to be entitled to the
cheques. It could not, therefore, claim the benefit of section 82
of the Act as the collecting banker but it pleaded section 60
(ante, pp. 280, 231) as the paying banker, negligence being in such
case immaterial. The Court held (r) that the plea failed. Had
the clerk banked at another bank, the other bank would clearly
have been liable to the plaintiffs, and the defendant bank was
not relieved from liability because it happened to be the paying
as well as the collecting bank.

(r) Le., the majority held. The dissenting Judge stated that hé would have
agreed had he not felt himself bound by certain pronouncements in Gordon v.
Loadon, City and Midland Bank, [1902) 1 K. B. 242; 71 L. J. K. B. 215; 86
L. T. 98, which the majority regarded as merely obiter dicta and refused to
follow. It should be observed that the posilion is not allered if the two accounts
are at different branches of the same bank (Lloyds Bank v. Savory & Co., [1938])
A.C.201; 102L J. K. B. 22¢; 148 L. T. 291; 49 T. L. R, 116).
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+ CHAPTER XXIII. .

CHEQUES (II)—ACQOUNT PAYEE : COERTIFIED OHEQUES.

* Aooount gayee."——A very frequent addition to a crossing,
either general or special, are the words ‘' a/c payee ”’, thus:—

EXAMPLE 40.

& Co.

a/c payee.

|

These words are, strictly, not regarded as part of the orossing
(so as, for example, to constitute them an unlawful addition to
an suthorised crossing within section 78, ante, pp. 2368, 237), but
as a mere direction to the collecting banker to place the proceeds
to the credit of the actual payee specified in the cheque
(Akrokerri Mines v. Economic Bank, [1904] 2 K. B. 465, at
p. 472). The object of this crossing is to ensure not only that
the cheque shall be collected through a bank {or a particular
bank), but that it shall be collected on account of none other
than the payee. The complete effect of the words in question
has yet to be determined (a), but the decisions indicate that
effect in two directions. In the first plage, they do not restrict
the negotiability of the cheque (National Bank v. Silke (b)); but,
secondly, they put upon the bank the onus of exewcising care
to see that the customer for whom it collects the cheque, and
whose account it credits, is really the payee named in the cheque
(Bevan v. National Bank (1906), 28 T. L. R. 65; Ladbroke & Co.

(a) * The status of these cheques [i.e., cheques crossed ° “/‘i, payee '] requires
further consideration ' (Chalmers).

(b) Ante, p.'68. . If the view expressed therein (sce ante, p. 242, note (k) ¥; that a
cheque (as distinct from a bill, or profiissory note) can only be made non-negotiable
by crossing, togetber, with the addition of the words '* not negotieble "', is correct,
it would seem to follow that lhe commen addition of the word ‘‘ only "' after the
words ' accousf payee "' addsgnothing to the effect of the phrase (whalever that
may be) when lised on & cheque.
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v. Todd (1914), 1L T 43,30 T L R. 488, House Property
Co. v. London County and Westminster aBank (1915), 84
L. J. K. B. 1846; 81 T. I.. R. 479). On the otHer hand, the
words would not appear to afford a complete protection against
payment to other than the payee named in the cheque, as,
presumably, if the bank ressonably concluded that its customer
were such paye, even if wrong it would not be liable for
crediting him with the amount of the cheque. In other words,
the addxtlon in question will not deprive the banker of the
protection afforded him by secticn 82 (ante, pp. 242, 248) as the
collector of a crossed cheque. Accordingly, where X received
cheques payable to Y and crossed ‘‘afc payee ”’, forged the
indorsements and paid the cheques into his own account at bank
A, and bank A collected the cheques from the drawer’s bank
through the agency of bank B, and credited the account of X,
knowing that X was not the payee; it was held that there was
no liability on the part of bank B, as it had collected for bank
A, and not for X (Importers Co. v. Westminster Bank, [1927)
2K B 297;9 L. J. K. B. 919; 137 L. T. 693; 43T L. R.
689).

Certified Cheques (c).—It happens sometimes that it is
desired to pay by cheque in a transaction where the payee of a
sum is not bound to receive the money in such & form. For
example, upon the completion of a purchase of land, the
purchaser is bound strictly to pay in cash, but the amount being
large, his solicitor does not wish to carry such a large amount
about with him to the place of completion. In such cases it
was formerly the practice for the vendor’s solicitor to accept
the purchaser’s solicitor’'s cheque, cegtified by his bankers. This
is an instance of a certified cheque, and it means that the bankers
have the necessary amount to the credit of the drawer, and will
set it aside for the purpose of meeting the cheque. The certifi-

cation takes varibus forms, e.g., initialing the cheque, marking
»

(¢) This subject is obsolete so far as England is concerned, as the banks of
this country will not now certify cheques, % wing to certain questions which arose
in connection with them. Their place, for the purposes,for which they were
employed, is now taken by bankers’ dgafts. It will be observed that the cases
cited are appeals to the Privy Council from Canpda, where cepiified cheques are
still in use.
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it’* gobd ’, pr “‘ approved ', ete. The eﬁe!at of a certified
cheque was thus,stated in the judgment of the Privy Council
in Gaden v. Newfoundland Savings Bank, [1889] A. C. 281:
‘“ A cheque certified before delivery is subject, as regards its
subsequent neggtiation, to all the rules applicable to uncertified
cheques. The only effect of the certifying is to give the cheque
additional curreney by showing on the fece thht it is drawn in
good faith on funds sufficient to meet its payment, and hy
adding to the credit of the drawer that of the bank on which it
is drawn.”” In that case the cheque was paid into the payee’s
bank and drawn upon in the ordinary way, but on presantation
for collection to the drawer’s bank it was found that it had failed.
The payee contended that, by crediting her with the amount,
her bank had become purchasers of the cheque at their own risk,
and could not upon its dishonour debit her with the amount of
it. This contention failed, the Court holding that the position
in the case of a certified cheque was precisely the same as it
would have been in the case of an uncertified cheque. The rule
thus laid down was applied later in I'mperial Bank of Canada v.
Bank of Hamilton (ante, p. 194), and the effect of the two cases
has been summarised thus: ‘* Where a cheque is marked or
certified by being initialled by the bank on which it is drawn,
the marking operates as a representation that the bank, at the
time of certifying, has funds of the drawer in its hands sufficient
to meet payment of the cheque but, at any rate in the absence
of any specific usage, the marking appears to have no other
effect '’ (Chalmers).



(258 )

CHAPTER XXIV. 3

BANKERS' DRAFTS : DIVIDEND WARRANTS.

Bankers’ Drafts.

EXAMPLE 41.

SouTEMINSTER BANK, LIMITED.
No. P. 418843. London, November 22, 1942.

£100.

On demand pay John Smith or order the sum of one hundred
pounds value received.

To Southminster Bank, For and on behalf of
Limited, Southminster Bank, Limted.
23 Bodkin Street, E.C.5. Epwarp Pagvo,

Chief Cashier.

A banker’s draft may be defined as a bill drawn by a banker
upon himeself payable on demand. It is a negotiable instrument
by usage, recognised by statute, inter alia, by section 5 (2) of the
Act, which provides that a ** bill >’ in which drawer and drawee
are the same person may be treated by the holder either as a
bill or & promissory note—see ante, p. 62. A banker’s draft is
used whengone has to pay a large surp which one does not desire
to carry upon one in cash, and when a cheque would not be
acceptable to the recipient of the payment, e.g., when a buyer
completes the purchase of some property. The instrument is
treated with the®same respect as cash, at any rate when it
emanates froth the Bank of England or one of the * big five "
The usual way of obtaining a drafj is for the customer to direct
8 request for it to his bank (and sometimes, in addition, to

bhand the bank a cheque upon ehis acceunb drawn in favour of
[ 4
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the, bank itself) giving the amount of the draftfrequired 4ind the
name of the person in whose favour it ia to be drawn. The
bank gives the ctistomer the draft and debits the customer’'s
account with the amount.

It will be sgen from the above example that the instrument
resembles a cheque, although rather the form of Example 32
(ante, p. 223) than of Example 34 (ant¢, p. 435). There is a
difference, however, viz., that the instrument is not drawn by
a customer upon his bank, but by a bank upon itself. Since
it is not addressed by a person to emother, it does “not comply
with the definition of a bill (see ante, p. 54), and as it is not
a bill it does not comply with the definition of a cheque (see
ante, p. 222). As it is not a bill, the banker is not within the
protection of section 60 of the Act (ante, pp. 280, 281), although
he is entitled to the protection of section 19 of the Stamp Act,
1853 (ante, p. 281, note (a) )—Capital and Counties Bank V.
Gordon, [1903] A. C. 240; 72 L. J. K. B. 451; 88 L. T. 547.
Although not a bill in fact, the holder may, pursuant to section 5
{2) of the Act (ante, p. 62), treat the instrument, at his option,
either as a bill or as a promissory note. The ambiguous
character of the instrument led to a doubt as to whether the
holder could cross it as a cheque. The doubt was set at rest
by the Bills of Exchange Act (1882) Amendment Act, 1982,
which provides that

‘* Sections 76 to 82 of the Bills of Exchange Act, 1882
(which relate to crossed cheques (a)), as amended by the

Bills of Exchange (Crossed Cheques) Act, 1908 (b), shall

apply to a banker's draft (¢) as i the draft were a

cheque (d)*’ (section 1), and that

‘*For the purposes of this section, the expression
‘ banker’s draft '’ means a draft paysble on demand drawn

v

(a) See previous chapter.

(b) See ante, p. 245. ’

{¢) This appears to be the first occasion on which the Legislature in the Bills
of Exchange Acts has referred to a brnker's draft by name.

(d) The provision is unnecessary if the draft happens to be a dividend warrant,
% it is then covered by s. 95 of the principal Act—see later under ** Dividend

arrants . ‘
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by or on behglf of & bank (e) upon itself, whether payable
at the head o‘ﬂce_ or some other office of the bank (f).”
(ibid). ° s .

It will be seen that, in one way or other, the banker’s
draft has acquired almost the same properties as a cheque.
Nevertheless, it is not a cheque, and this fact m\ist be borne in
mind, as circumstances may present themselves when it would
be of importance (g).

Dividegd Warrants.
EXAMPLE 42.
This Warrant will not be paid after Six Months unless verified

by the Secretary.
No. ...ooeeeee.

Sxite & WiLkins, L1

Ordinary Shaxge§,.

Dividend Wy g%p

To Southern Bank, Limited,

372 Aldersgate Street, E.Or1.

Pay Robert Brown
the sum of

May 1, 1842,

half of Smith & Wilkins, Limited,

£ R. L. Voss, Director.

E. W. GarDEN, Secretary.

Signature of Payee

Note.—This Warrant® must be signed by the Payee before being
presented for payment.

(¢) This is also the first occasion on which “ bank "' as distinguished from
‘ banker "' is used n the Bills of Exchange Acts In the Act of 1932 the
Legislature suddenly ‘‘ went modern ™.

() The words * whether payable, etc.”” merely embody previous legal decisions—
—see, for example, Lloygs Bank v. Savory & Co., ante, p. 249, note (r).

(g) For example, suppose the holder of a draft crosses it * not negotiable '.
If he elects to trewd it as a bill, i.c,, as a cheque, the words will have the meaning
given to them by s. Bl of the Act (ante, p. 242); but if he elects to ireat it as a
promissory note, will they not have the-meaning given to them by Hibernian
Bank v. Gysin and Hanson (ante, p. 88)? since the meaning given to them by s. 81
is confined to crossed cheques. Or by crossing the jnslmmtnl does he elect to
treat it as a chegue ? L4
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EXAMPLE 43.

This Warrdnt will not be paid after Six Months unless verified
- by the Secretary. 2

No. ccocvvinnis
SuiTE & WILrRINg, LIMITED.
6 Der cent. Cumulative Prefeyz Shares.
Dividend Warra
To Southern Bank, Limited,
372 Aldersgate Street, E.C.1.
Pay Edward Smith

the sum of

® May 1, 1942.

f of Smith & Wilkins, Limited,
R. L. Voss, Director.

£ : : /
/// E. W. Garpes, Secretary.

Signature of Payee
Note.—This Warrant muet be signed by the Payee before being
presented for payment.

For and

EXAMPLE 44.

This Warrant will not be paid after Six Months unless verified
by the Secretary.
No.....ocoeeeis
SMIiTH & WiLKINg, LiMITED.

44 per cent. First Mortgage Debenture Stock.
Interest Warrant.

To Southern Bank, Limited,
v

372 Aldersgate Street, E.C.1.
Pay Robert Brown and Edward ﬁﬁn?/

the sum of L )
For and onlbéhal of Smith & Wilkins, Limited,

/
CH

Signature of Payee
Note.—This Wan-a.nt must ba signed by the Payee before being
presented for payment.

R. L. Voss, Director.
E. W. GaBpEN, Secretary.
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EXAMPLE 45,

SmiTH & WiLkiNs, LiMiTED,
Ordinary Shares.

Final Dividend-—54 per cent.

* . 137 Walbrook, London, E.C.4.

May 1, 1842

.o

Dear Sir .(or Madam),

I am instructed to send y%u the annexed Warrant in payment
of a Final Dividend of 54 per cent. in respect of the Year ending
January 31, 1942, on the Ordinary Shares of this Company
registered in your name at April 9, 1842.

Less Tax @ 5/- Amount of

Shares Gross Amount in the £ Warrant

—_ - B RN U — | g—

| |
| |
| |
l |

EXAMPLE 46. CERTIFICATE OF DEDUCTION OF INCOME
TAX.

(h) T hereby certify that Income Tax on the profits of the
Company, of which profits this Dividend forms a portion, has
been or will be duly paid to the proper Officer for the receipt

of Taxes® "
Yours faithfully,
E. W. Garpen,

) Secretary.

(h) The Income or Property Tax (Schedgle " A " Tax) is deducted from the
dividend and a certificate, more or less in the above form, 1s sent attached to the
warrant, certifying that the fax has been deducted. This cortificate 1s accepted
by the recipient’'s own particular taxing sWthority as efjuivalent to gnymenl of the
tax by the recipient.

N.I. 17
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EXAMPLE 47.

— Div. DIVIDEND WARRANT.
S0 ATED STOCK.

the Sum of ...

Chief Accountant.

The Act makes two provisions relating to dividend warrants—
‘“ The provisions of this Act as to crossed cheques (1)
shall apply to a warrant for payment of dividend "’
{section 95), and

‘“ Nothing in this Act or in any repeal effected thereby
shall affect . . . the validity of any usage relating to dividend
warrants, or the indorsements thereof '’

(section 97 (3) (d)).

Apparently the only known usage to which the second of the
foregoing provisions can refer is that which enables a banker to
acocept the indorsement of any one payee in ocaseg where the
warrant is made payable to two or more.

Are Dividend Warrants negotiable ?—The question of the
negotiability of dividend warrants is discussdd in several works
upon negotiable instruments or on banking (k).¢ It seems un-
necessary to continue the discussion here. Their negotiability

‘ (i) That is* ss. 76—82.
(L) E.g., Paget.
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L] .

appears never to lave been questioned in the Courts (1), *whidh
bave invasiably tacitly recognised it, and if e could imagine
some" learned ceunsel audaclous enough to put it in issue, the
volume of evidence of usage in its favour would be overwhelming.
The real matter for consideration is, which of the many types
of instrument which bear, or could be made to b.ea.r, the name
of “ dividend warrant '’ gre the ones referred to in the provisions
of the Act given abgve.

When is 3 Dividend Wamant not a Dividend Warrant ?—A
dividend warrant is an instrument given in payment of s
dividend, and a dividend in its broadest sense is A’s share of
some amount or quentity divisible among a number of persons,
*of whom A is one (m). In its broadest sense, therefore, it may
relate to land or goods, or to money. We may exclude land
or goods because, as previously pointed out (n), the Courts will
not recogmise as negotiable an imstrument the obligation under
which is other than monetary. But a monetary distribution may
relate either to capital, or to ineome, i.e., profits or interest.
It is submitted that instruments for the distribution of capital
may be excluded from consideration, and that, for example, the
cheques sent to creditors by the trustee under a Deed of Com-
position, in the proportionate share-out of the residue of the
debtor’s estate, are not dividend warrants, although the sums
distributed are called °‘‘ dividends '. The writer knows of no
direct suthority for this submission but, on the other hand,
he has been unable to find any case in which an instrument for
capital distribution hag been treated as a dividend warrant in
the technical sense, and it is believed that the evidence of
mercantile usage would be against such treatment. If, however,
we confine the expression ‘* dividend warrants *’ to instruments

() In Pariridge v. Bank of England (1846), 9 Q. B. 396, it was held that they
were not negotiable whgn payable to a particular person and not to order or to
bearer, but doubt was cast upon that limitation in Goodwin v. Robarts (1875),
L. R. 10 Ex. 337, at p. 354, and it may be considered now gs not good law.

(m) In a division sum, the dividing number is called the ‘‘ divisor ", the
number to be divided is called the “ dividend ”', and the result of the division is

called the ‘' quotient *'. ‘' Dividend *’, as used in *' dividend warrant **, is, there-
fore, more nearly equivalent to the quotient than to the dividend as the terms
are used in arithmetic. hd

(n) Ante, p. 18.
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for tHe distrjbution of income, the question arxses whether or not
it applies only tn proﬁts, since it has been doubted (o} whether
“ dividend warrants ”’ include what are dalled ‘* interest
warrants *'. 1t is submitted that there is no reasonable doubt
about the prdpriety of such inclugion. No doubt, there is a
difference between a share of profits won by trading and
remuneration for the loan of money, which ‘may be of import-
ance for certain purposes, but not necessarily for the one in
hand, where it sounds artificial. Both popularly and officially
the income from investments is celled '* dividends "’ , whether it
comes from shares yielding profits or from debentures bearing
interest. Warrants for interest on Government loans are des-
cribed on the instruments themselves as dividend warrants, and
the interest is described therein as dividend {pj}. From now on,
therefore, in this chapter, interest warrants are included in the
expression ‘‘ dividend warrants ’. If what has been said is
applied to the case of a public company with a capital structure
consisting of Ordinary Shares, shares with a fixed dividend, e.g.,
Preference Shares (g), and Debenture Stock, the warrants sent to
shareholders for dividends on ordinary and preference shares (which
are labelled ‘* dividend warrants '), and those sent to debenture
stockholders for interest (which are labelled ‘* interest warrants '),
are all dividend warrants. Bonus warrants would also be divi-
dend warrants, since bonus is merely a distribution of nom-recur-
ring profits or of surplus profits accumulated as reserves. On the
other hand, if the company reduced its capital by repaying surplus
capital to shareholders, the instruments sent in respect of the
repayment would not be dividend warrants. Nor, if the company
should go into liquidation, would the cheques sent to creditors
s ‘‘ dividend '’, if the cpmpany proved insolvent, be dividend
warrants. Nor, again, if after paying the creditors in full there
was a surplus for the shareholders, would the warrants sent in
distribution be dividend warrants. All the last three mentioned

(o) By Pagel, for example. .

(p) See example 47, and see also Slingsby v. Westminster Bank, [1930] 1
K. B 173, 160 L. J. K. B. 195; 146 L. T. 389; 47 T. L. R. 1, where any distinc-
tion between distribution of profits and distribution of interest was rejected.

(q) If the distinction between intergst and trading profits is rejected, there is
no need to «consider whether the dividend on fixed dividend shares is o be
regarded as interest or dividend.
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cases wduld be a Ydistribution of capital, not of "profits. . Even
this aoes not, in the writer’s view, complete tho process of
narrowving own, Suppose the trustees of a settled fund to send
out cheques periodically to, say, half a dozen beneficiaries,
between whom the income of the fund is to be divided propor-
tionately—would one properly term these chques ** dividend
warrants *’? It is thought not. The test is whether the bank
upon which the cheque! were drawn would consider itself, in
accordance with the sbove-mentioned usage, at liberty to accept
the indorsemgnt of one payee only where one of the cheques was
made out to two beneficiaries Who were jointly entitled. It is not
thought that the bank would do so, i.e., it would not recognise
the cheque 8s a dividend warrant. Much the same, it is thought,
Jmey be said concerning cheques sent out for dividend on shares
or debenture interest in private compsnies, in the capital of
which the public is not interested, and concerning cheques for
s distribution of profits in partnerships. In aectual pracgice,
dividend warrants in the legal sense appear to resolve them-
selves into two types—(i) those sent out by public trading com-
panies, trading corporations and public utility corporations in
distribution of profits or debenture interest; and (ii) those sent
out by British, Dorninion, Colonial and foreign governments and
municipalities for interest on loan stock. It is submitted that
these alone represent the class of instrument recognised by
usage as dividend warrants, that is to say, they are the only
instruments which fall within sections 95 and 97 (8) (d) of the
Act. This, however, is not the whole story.

The Forms of Dividend Warrants.—In the Examples given,
it will be seen that Nos. 42, 43, 44 and 45 are in the form of
cheques, wilile No. 47 is in the form *of a banker’s draft. The
imstruments in cheque form, however, as a rule contain certain
words (apart from those which describe the instrument and the
investment in respect of which it is given) which are not to be
found on ordinary cheques. These words state, firstly. that the
instrument will not be paid without verification by the secretary
of the company unless presentad within six months, and
secondly, that the payee must sign it before presentation. It
was contended in Thairlwaell v.®Great Northern Rg., (1910] 2
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K. B.509; 7 L. J. K. B. 924; 108 L. T.j186; 26 T. L. R.
555, that thé words in question took the instrument out of the
category of a cheque on the ground that they restricted its
negotiability. The Court refused to accept the contention and
has been eritigised therefor (r). It is difficult to see why. The
earlier words erely warn the payee of the custom of banks
not to pay a ‘‘ stale "’ cheque without referenge to the customer
(see ante, p. 229, note (g)), and the later words are no more
than a reminder to the payee that the instrument, not being
payable to bearer, requires indorsement. Neither appears
to restrict the negotiability of the'instrument (s). As regards
the Treasury Warrant (Example 47), it is, as already pointed out,
8 banker’'s draft (). The question arises whether these two
forms exhaust the formal capabilities of a dividend warrant.
For instance, if & company paid its dividends by promissory
notes or by bills drawn upon someone other than a banker,
would the instruments be dividend warrants within the meaning
of section 85 of the Act? It is submitted not. A glance at
the sections of the Act relating to crossed cheques will show
that they cannot possibly be applied except to instruments drawn
upon a banker, i.e., for present purposes, cheques and bankers’
drafts. It is believed, therefore, that dividend warrants within
the application of section 95 and section 97 (3) (d) are confined
to these two forms. If the writer’s conclusions are correct, the
following definition may be tentatively suggested: *' Dividend
warrants within the meaning of section 95 and section 97 (3) (d)
of the Bills of Exchange Act, 1882, are cheques or bankers’

(r) E.g., by Paget.

{s) They arc inserled lo prevent delay in cashing the warrants so lhat the
company shall not have any of thep outstanding too long. .

(t) In some cases the stalute under which the warrant is issued provides that
it is to be deemed a cheque, e.g., the National Debt (Conversion) Act, 1888, by
8. 30 (5). In Slingsby v. Westminster Bank (ante, p. 260, note (p) ), the Judge held
that a Treasury warrant was a cheque as the chief accountant of the Bank of
England, who signed it, was really acting as the agent of the Government, which was
the customer of the bank. To the wriler, this seems farlfetched, as, if it were
true, would not every banker's drafi be a cheque?! In the cgse of a banker's
draft, the banker debits the customer's account with the amount of it, and it
takes the place dof a cheque drawn by the customer. If the argument used by
the Judge in the above-mentioned ca#z were adopted, why should not the repre-
sentative of the bankgr, who signs the draft on behalf of the banker, be regarded
as the agent of the customar, and the ¢raft be regarded as a cheque. But, in
fact, a banker's ‘i‘nn is not a eheque, nor, it is submitted, is a Treasury warrant.
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drafts g?ven in dis}ribution of profits or interest, frbm invesjmengs
of a publjc nature ’ (u). ’

In conclusiqn, it may ba pointed out that @vhere a dividend
warrant is & cheque, section 95 of the Act of 1882 is guperfluous
with regard to it; while if it is a banker's draft the Bills of
Exchange Act (1882) Amendment Act, 1932, is s?:perﬂuous with
regard to it, as it is already covered for crossing purposes by
section 95 of the Act of 1882 (z). In other words, sections 76
to 82 of the Act of 1882 apply to it if it is & cheque, while
the same segtions are applied to it by section 95 if it is a banker's
draft. What really remain® in relation to dividend warrants,
if the writer's conclusions are justified, is section 87 (8) (d) of
the Act of 1882. Although its practical application is small and
is confined to a single usage, it is always possible that other
usages may emerge or spring up.

v

(1) That is of those typified ante, on p. 261.

(z) The Act of 1832 was, however, not superfluous in respect of bankers’ drafts
which are not dividend warrants, as it settled a point upon which there was a
difference of opinion—see ante, p. 254.
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CHAPTER XXV.

PROMISSORY NOTES.

€
WHERE A issues an unaccepted bill of exchange he does nof,

as a rule, contemplate having to pay it himself. It takes the
form of an order to B to become the payer, and the part played
by A is to guarantee that B will accept the position of payer
and bind himself as such before the time for payrfient arrives.
A promissory note, however, takes the form of a direct promise
to pay on the part of the issuer, and not of an indirect promise
to pay in the event of someone else not entering into such a
promise, or entering into such a promise and afterwards not
paying. Hence & bill is defined as an order addressed by one
person to another; a note as a promise made by one person to
snother.

Now, suppose the bill to be ‘' accepted '’ by the person
ordered to pay, the position then is that such person becomes
primarily liable on the instrument, and the drawer becomes
secondarily liable, or liable as surety for the acceptor. As com-
pared with the case of a note, it will be seen that it is really
the position of the acceptor (and not of the drawer) of a bill
which is comparable with that of the msaker of a note; the
acceptor of the bill and the maker of the note being respectively
the parties primarily lieble. In other words, the contract con-
tained in a full-blown bill contemplates ultimately three interests,
viz., those of the drawer, the acceptor, and the payee; that
contained in a promissory note two only, viz., those of the maker
and the payee. But in the former case the party jntended to
be primarily liable does not necessarily become a party before the
bill is issued, while in the latter case he is a party at the inception
of the note.

It is the foregoing which accounts for sych differences as
there are in the law relating to bills and noteg respectively.
The whole doctrine of acceptance, which plays such a la.rge
part in the rules relating to bills (as distinct from cheques), i
inapplicable to motes. A note 1s not only not intended to be
sccepted, buf (unlike a,ccheque) its conception and form do not
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admit of such a ‘hing. There *being no acceptance, these iseno
presentatjon for acceptance, no dishonour by non-&cceptance, no
notiee of dishopour by nonsacceptance, no prdtest for dishonour
by non-acceptance, and no acceptance for honour supra protest.
Apart from this, however, the law relating to bills applies to
notes subject to certaim not very important diferences which
will appear preseptly.

Definition and Form.—A promissory note is defined by the
Act as * -
‘“an unconditional promise in writing made by one
person to another signed by the maker, engaging to pay,
on demand or at a fixed or determinable future time, a
sum certain in money, to, or to the order of, a specified
person or to bearer '’
ection 83 (1)). The following may be given as the ordinary
rm of a promissory note:—

EXAMPLE 48 (a).

£100 0s. 0d. London, 4th April, 1920.
Six months after date I promise to pay Mr.
John Brown or order the sum of one hundred
Stamp- pounds for value received.

WILLIAM JONES.

In the above forrg ' William Jones’ is the ‘‘ maker '’ (b),

‘‘ payee '’ or person to whom the prpmise is made.
It will bé observed that (as in the case of bills) certain
features not required by the definition are to be found in notes,

(a) Other forms ma} be construcled without difficully by reference to the Table
ol Variants of B-.!'ls (al the end of Chap. IX, ante).

(b) Somelimes the maker 1s called the ‘‘ drawer ', but the practice is mis-
leading, as the maker of a note does not, generally speaking, correspond with
the drawer of a bill but with the acceptox“ (see ante, p 264, and s 89 (2), post,
p. 272). A person who has signed as acceptor an insirumeyt ntended for a bill,
but incomplete for that purpose, maye be liable bhereon as the maker of a
promissory note (Fielder v. Marshall, and Mason v* Lack, anle, p, 81)
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viz, (3) The appearance of the' sum in ﬁgu‘as ag weﬁ as in
words in the body of the note; (ii) The date of the gote; (iii)
The place of making; (iv) The expression ‘‘ value received '';
and (v) The stamp (¢). As to these matters, see ante,
Pp- 55—57, whypt is there stated being applicable to notes.

Apparently, by & series of statutory provisions, really aimed
at bank notes (d), promissory notes, payable to bearer on
demand, for less than £5 are void unless issued by the Bank of
England (se¢ Byles, under section 9 (2), and Chalmers under
section 88 (1)) (e). .

Analysis of Definition of Note.—Adopting the method
employed in the case of a hill (ante, p. 54), the requisites of a
promissory note may be stated as follows: (1) It must be a
promise, (2} which must be unconditional, (3} and in writing,
(4) and made by one person to another, (5) and signed by the
person making it, (6) and engaging to pay money, (7) which
money must be a sum certain, (8) and payable (a) on demand
or (b) at a fixed or determirable future time, (9) und payable
(8) to or to the order of a specified person or (b) to bearer.

(1) A Note must be Promise.

Hence a mere acknowledgment of a sum owed, but which
does mot contain an express promise to pay, is not a note (Gould
v. Coombs (1845), 1 C. B. 548); but it may be a note if it
contains such a promise (Brooks v. Elking (1836), 2 M. & W.

74) (.

{¢) For the stamp duties, see ante, p. 87, note (g). Il will be noted, however,
that, unlike the case of a bill payahle on demand, or at sight, or or®presentation,
or within three days after sight (including a cheque), the duly-on a promissory
note is always ad valorem. It should be noled, also, that if an instrument falls
within the definition of a bill requiring only to be stamped 2d., and also within
the definition of a promissory note (definition, that is, according to the Stamp
Acts) it must be stamped ad palorem as a promissory note ((].imngcr v. Cohn, [1908]
1K B.582; 7L J K B 299; 98 L. T. 678).

{(d) A bank note is a promissory nole (see ante, p. 20, note (x3). The Bank of
England now issues notes for 10s. and £1 (see anfe, p. 15).

(e} The Promissory Notes Acl, 1863, repealing all statutory provisions prohibiting
promissory notes under £5 not payabfe to bearer on demand, was a temporary
statute, renewed annunlly. By the Expinng Laws Continuance Act, 1922, it has
now been made permanent. *

() And see nolg on 1.0.U.'s, dnte, pp. 45 4.
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(2) Tle Promise must be Unconditional. o o

As tosthe meaning of ‘* unconditional *’, see ante, p- 58, and
observe the application of *section 8 (3) of the Act. There is
an additional provision in the Act as to notes. viz., that

‘* A note is not invalid by reason only bhat it containe

also a pledge of collateral security with authority to sell or
dispose thereof '’
(section 88 (8)). In this way the instrument may include a
charge upon property in manner instanced by the ordinary
bearer debénture of a comygany (see Example 6, ante, p. 23).
In Kirkwood v. Carroll, [1908] 1 K. B. 531; 72 L. J. K. B.
208; 88 L. T. 52, a promissory note made by two persons jointly
and severally contained the words ‘' No time given to or security
taken from or composition or arrangement entered into with
either party hereto shall prejudice the rights of the holder to
proceed against any other party ’’. It was held that this was
an unconditional promise to pay. An instance to the contrary
is contained in Wirth v. Weigel (1939), 161 L. T. 243, where the
defendants wrote to the plaintiff’s agent a letter in the following
terms: ‘“ We confirm herewith that we undertake to pay to
you irrevocably the sum of £ in respect of the above-
mentioned reference . The *‘ above-rnentioned reference
consisted of some letters and figures at the head of the
notepaper relating to an agreement which affected the
liability set out in the letter. It was held that the
promise in the letter was not unconditional, and, therefore,
the letter was not a promissory note (g).

(8) The Promise must be in Writing.
Bee anoe, p. 60.

-(4) The Promise must be made by one Person to Another.
As to meaning of ‘‘ person "', see ante, p. 60.
The Act provides that
“@ A promissory note may be made by two or more
makers, and they may be limble thereon jointly, or jointly

(g) The letter was unstamped and it gvas held mli it requu-ed stamping 6d. as
an ordinary agreement. 3
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~ and severally sccording to Ms tenour. (§ Where ‘a note
runs ‘I fpromise to pay’ and is signed by two,or more
persons it is deemed to be theirsjoint and several note<’
(section 85). It should be observed in this conmection that
although the maker of a note corresponds with the acceptor of
a bill, if there are several acceptors they must, apparently, be
liable jointly, At any rate, there canpnot lre alternative or
successive acceptors, except by the addition of a referee in case
of need or of an acceptor for honour (see section 6 (2), arnte,
P 61) . '
The maker and payee of a note may be the same person,
but the instrument is inchoate until indorsed, the Act providing
that

‘“ An instrument in the form of a note payable to maker’s
order is not a note within the meaning of this section unless
and until it is indorsed by the maker ’’

(section 83 (2)). E.g., a note made and signed by A runs, ““1I
promise to pay A or order ', etc. 1f A indorses it in blank,
it becomes a note payable to bearer. If A indorses it specially
to B, it becomes a note payable to B or order.

(5) A Note must be Signed by the Maker.
As to the meaning of *‘ signed ', see ante, p. 63.

(6) The Promise must be to Pay Money.
Ag to the meaning of ** money ’’, see ante, p- 63.
[
(7) The Promise must be for a Sum Certain.
As to the meaning of ‘' sum certain ’’, see ante, p. 64.

[

(8) The Sum must be payable (a) on Demand or ‘(b) at a fixed
or determinable Future Time.

For meaning of ‘‘ on demand *’ and ‘* fixed or determinable
future time '’, see ante,. pp. 65—67.
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(9) The Note ¥nust be Payable (a) to or to t‘he Orde? of &
’ Bpecified Person or (b) to Bea;er

For meamng of * speclﬁed person ', ‘‘ to the order of ',
and ‘‘ bearer’’, see ante, pp. 67 et aeq

* Neoessity for°Delivery.—The Act provides that
‘“ A promissory note is inchoate and incomplete until
delivery thereof to the payee or bearer
section 84). This is subst&ntially the same rule as in the case
f a bill, the Act providing as to the latter that a party’s
iability on a bill is not complete until delivery of the instru-
anent (see section 21 (1), ante, p. 91).

Special Rules where Note Payable on Demand (h).—The Act
provides that

‘“(1) Where s note payable on demand has been
indorsed, it must be presented for payment within a
reasonable time of the indorsement. If it be not so
presented, the indorser is discharged. (2) In determining
what is a reasonable time. regard shall be had tc the nature
of the instrument, the usage of trade, and the facts of the
particular case *’

{section 86 (1), (2)) This rule is similar to that applicable in
the case of bills (see section 45 (2), ante, p. 147).

The Act further provides that
‘“ Where a nste payable on demand is negotiated, it is
not deemed to be overdue, for the purpose of affecting the
holder with defects of title of which he had no notice, by
reason that it appears that a ressonable time for presenting
it for payment has elapsed since its issue
(section 86 (3)), This rule differs from that in the case of
bills, as to w})ich see section 36 (8), ante, p. 124.

It may be mentioned that in the case of a note payable on
demand the Statute of Limitatidhs will begin to run in favour

[ ) 0
(k) As to what is included n this expression,’ see s. 10, anty, pp. 65, 66.
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of the maker from the date of the note, and t})t from the date
of demand. Cf. rule as to bills, ante, pp. 202, 208. »

provxdes that

““ (1) Where a promissory note is in the body of it made
payable at a particular place, it must be presented for pay-
ment at that place in order to render the maker liable. In
any other case, presentment for payment is no. necessary
in order to render the maker liable. (2) Presentment for
payment is necessary in order to render the indorser of a
note liable. (8) Where a note is in the body of it made
payable at a particular place, presentment at that place is
necessary in order to render an indorser liable; but when a
place of payment is indicated by way of memorandum only,
presentmeht at that place is sufficient to render the indorser
lisble, but a presentment to the maker elsewhere, if
sufficient in other respects, shall also suffice ”’

(section 87). The foregoing may be re-stated as follows:—

(i) As regards the Maker.—Presentment for payment is
unneceesary except where a place of payment is specified in
the body of the note, in which case it must be presented for
payment at that place. If u place of payment is not specified
in the bpdy of the note, but merely by way of memorandum
on the note, it will not make it necessary to present the note
for payment at that place or at all. Example of place of pay-
ment specified in the body of the note would be *‘ . . . I promise
to pay X or order at Lloyds Bank Limited . . .”” Example
of place of payment indicated merely by way of meinorandum
would be the adding of the words ‘‘ Payable at Lloyds Bank
Limited '’ after the maker’s signature. In the former case
presentment for payment at the bank in questlon is necessary;
in the latter case no presentment at all is necessary

(ii) As regards Indorser.—Presentment for payment is
necessary ; and if a place of pdyment is specified in the body of
the note, presentinent at that place is necessary. If a place of
payment i8 mgarely indidited by way of memorandum, present-
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ment for paymegt there is nof necessary, but it may b mfde
there, alghough presentment elsewhere will also *suffice.

Ot course, *both in (i) and (ii) presentment means present-
ment to the maker. For what amounts to due presentment,
see section 45, ante, pp. 145 et seq., and for edcuses for delay
in, presentment, or for non-presentment, see section 46, ante,
PP- 150 et seq. Yt should be observed that, even where present-
ment is necessary in order to charge the maker of a note, it is
not necessary for such presentment to be punctual (section 89 (2),
post, p. 272, applied to zection 52 (2), ante, p. 155). It
should also be observed that presentment for payment at a
particular place will not be rendered unnecessary merely
because a place of payment was inserted for some object
other than that of securing presentment at that place (Josolyne
v. Roberts, (1908] 2 K. B. 849; 77 L. J. K. B. 845; 99 L. T.
282, where place of payment was inserted in order to give
jurisdiction, in any action on the bill, to the Court of the
district in which the place was situate).

(iii) *‘ In the body '’ of the note means that the place of
payment must forrn part of the contract for payment, In Re
British Trade Corporation, [1982] 2 Ch. 1; 101 L. J. Ch. 278;
147 L. T. 46, a bill was drawn by a bank at one place upon
the same bank at another place. In accordance with Miller v.
Thomson (ante, p. 62), the holder was able to treat the
documenf as a promissory note, and since the place of payment
was not part of the contract for payment, it was held to have
been indicated merely by way of memorandum and not in the
body of the note, and presentment for payment at such place
was held t_(.) be unnecessary.

Liability and Estoppels of Maker,—The Act provides that
*“ The maker of & promissory note by making it—
(1) Engages “that he will pay it according to its tenour.
(2) Is précluded from denying to a holder in due course
the existence of the payee and his then capacity to indorse *’

{(section 88). If the maker of a note be regarded as corre-
sponding ‘to the acceptor and the first tndorser (i.4., the payee)
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of>a mote as oc')rrespondmg to the drawer of :, bill (see section
89, (2), infraf, it will be seen that the elaborate estoppels in the
case of the acceptor of & bill (sectioh 54 (2), ante, p. 102) really
work down to the above simple ones in the case of the maker
of a note. .

_Kpplication cf Provisions of Bills to Notes.—The statutory
provisions relating to promissory notes are contained in Part IV
of the Act (i). The Act providestthat, .

‘“ Subjeet to the provisions in this Part (k) and, except
as by this section (I) provided, the provisions of this Act
relating to bills of exchange apply, with the necessary
modifications, to promissory notes '’

(section 89 (1)).
Further,

"* In applying those provisions (m) the maker of a note
shall be deemed to correspond with the aceeptor of a bill,
and the first indorser of a note shall be deemed to corre-
spond with the drawer of an accepted bill payable to drawer’s
order ™’

(section 89 (2)). The two provisions »f this sub-section should
be considered separately:—

(i) Maker of note to correspond with acceptor of bill.—It is
important not to confuse the drawer of a bill with the maker
of a note. As before stated (ante, p. 264), the person primarily
intended to pay a bill is not the drawer; but the drawee. If
the drawee accepts, he becomes in fact primarily liable, and any
other parties (drawer or indorsers) are only liable tq,the holder
in default of payment by the acceptor (see ante, pp. 98—100).
Now, on 2 note, it is the maker who is primarily liable, and
other parties (i.e., indorsers) can only be secondarily liable. It
is, therefore, the maker of a note who coriesponds with the

(i) Those relating to bills are contq‘_med m Paris I, 11, and V. Part 1II relates
to cheques.

(k) l.e., Part IV. «

(I) Le., s. 89, the various' sy seclions L which are dealt with in this paragraph.

{m) I.e the provisions relali ing to bills,
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sooeptor of a bll] and the Act, as we have seen, exrwessty
provzdes that he shall be deemed to do so (n) *

(u) First indorser of note to correspond unth drawer of
accepted bill payable to drawer’s order.—Suppose A to owe B
£100. B may draw on A in his own favour, thus “ pay to my
ordgr ”’ (see Example 15, ante, p. 64, A accepting. Or A may
give a promissory note to B (see Example 48, ante, p. 265. In
either case B may indorse to C. It will be seen that from the
point of view of C in each case A is the person primarily, and
B is the person secondarily®liable. In each case C will first
present the bill to A for payment, and in the event of dishonour
will have resort to B. In other words, the drawer or payee
o(B) in the case of the bill will correspond with the first indorser
or payee (B) in the case of the note, and this is precisely what
the Act provides shall be deemed to be the case (o).

Finally,

‘“ The following provisions as to bills do not .apply to
notes: namely, provisions relating to (a) Presentment for
acceptance; (b) Acceptance; (c¢) Acceptance supra protest;
(d) Bills in a set ”’

(section 89 (3)); and

(r) ©* The maker 18 sometimes called the drawer, but the primary and absolute
Liability of the maker of a note must be distinguished from the secondary and con-
ditional liability of the drawer of a bill of exchange. In general the maker of a
note corresponds with the acceptor of a bill of exchange, and the same rules apply
fo both. A note indomsed by the payee resembles an accepted bill payable to
drawer’s order and indorsed by the drawer, the payee corresponding with the
drawer. The distinctions tha® exist between maker and acceptor arise from this.
The acceptor is not the creator of a bill, his contract 1s supplementary, while the
maker of a note originates the instrument. Hence (a) a nole cannot be made ¢on-
ditronally, while"a bill may be sccepted conditionally, (b) the provisions of s. 19 (2)
[ante, p. 89] relating to bills accepted payable at a particular place have no
applucation to notes, (c) maker and payee are immediate parfies 1n direct relation
with vach other, while acceplor and payee, except in the case of a bill payable
to drawer's order, are remote parties =’ (Chalmers)

(0) Where the drawer®and drawee of a bill are the same person or the drawee
is a fictitious person or a person not having capacity to contract, no further party
to the bill is introded (i.e., there is no real drawee), and the instrument becomes
in effect simply a promise hy the drawer. The posilion of the drawer in such
case is in substance that of the maker of a pr@missory note, and the Act expressly
provides that the holder may treat the insirument either as a bil} or as a promissory
note (see 8. § (2), ante, p 62) As lo the eflect of a gote where the maker and
payee are the same person, see s. 83 (2), anfe, p 268. N

N.1. . 18
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. _.'"Where a foreign (p) note is dishonoured, protest thereof
is unneceﬁsary

(section 89 (4)).« With reference fo the last pro\nslon this

only means that the protest is unnecessary for the purpose of

suing on the note in the Courts of this country. It may,

however, be necessary to protest the note in this country in order

to sue on it abroad.

) “ A nole which is, or on the face of it purporis to be, both made and pay-
able within the British Islands 18 an inland note Any other note 18 a foreign
nﬂu ”

(s. (#)) For present meaning of “ British?Islands , see anle, p 169, note (s).
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APPENDIX A.

NOTES ON m EMERGENCY LEGISLATION.

(1) Under the National Loans Aot, 1939, the Treasury may make
cash’ payments upon® the exchange of certain securities for securities
isstted under the Act. By section 2 (4) a warrant given by the Bank
of England or Bank of Ireland for making such payment shall be
deemed to be p cheque within the meaning of the Bills of Exchange
Act, 1882, and shall be exemptefrom stamp duty.

(2) By section 15 of the War Risks Insurance Act, 1939,
(authorising the Board of Trade to undertake the insurance of goods
against war risks) ‘‘pgoods’ 18 given the same meaning as in
pection 62 of the Sale of Goods Act, 1893. The last mentioned section
defines goods as including all chattels personal other than choses in
action and money. Compensation, therefore, cannot be claimed for
the loss of negotiable instruments, i.e., of course, so long as they are
such. A waste paper merchant who had a stuck of paid cheques
could claim for their loss through enemy action.

(3) By section 1 (2) of the Trading with the Enemy Act, 1939
(amended by the Defence (Trading with the Enemy) Regulations, 1840
(8. R. & O., 1940, No. 1082) ), a person shall be deemed to have
traded with the enemy 1f he has had any commerocial, financial or
other intercourse or dealings with, or for the benefit of, an enemy
and in particular (inter alia) if he has paid or transmitted any
money, negotiable instrument, or security for money to or for the
benefit of an enemy or to a place in enemy territory. Section 2 (1)
defines ‘““enemy’’ as (a) any State, or Sovereign of a State, at war
with His Majesty, (b) any individual resident in ememy territory,
(c) any body of persons (whether corporate or unincorporate) carrying
on & business in any place, if and so long as the body is controlled
by a person who, under #his section, is an enemy, (d) any body of
persons constituted or incorporated in, or under the laws of, a State
at war with Mis Majesty, (e) as vespects any business carried on in
enemy territory, any individual or body of persons (whether corporate
or unincorporate) carrying on that business; but does not include any
individual by reason only that he 18 an enemy subject, and sub-
section 2 provides tha.t the Board of Trade may by order direct that
any person specified Sn the order shall, for the purposes of this Act,
be deemed to bemwhile so specified, an enemy.

It will be observed that an individual is not an enemy merely
because he ia an enemy subject, unl®s the Board of Trade directs
that he shall be deemed an enemy. Enemy subjectss regsident in this
country can, therefore, deal and b® dealt with as freely as British
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subjects. On the other hand a British subject ‘resident in enemy
territory is an “‘ enemy '’ within the meaning of the Act. By section 15,
‘‘ enemy subject’’ tneans (a) an individual who, not being a British
subject or British protected person, possesses the na.tio'nality of a State
at war with His Majesty, or (b) a body of persons constituted or
incorporated in*or under the laws of, any such State; and ‘‘ enemy
territory '’ means any area which is under the sovereignty of, or in
the octupation of, a Power with whom His Majesty.is at war, not being
an area in the occupation of His Majesty or of a Power allied with
His Majesty. For example, a neutral country is not énemy terrtory;
the Italian colonies were, but are not now, enemy territory. Poland,
Holland. Belgium, Greece, etc., are eremny territory, and so are the
Channel Jslands. Under the powers conferred by S. R. & 0., 1940,
No. 1214, any territory may also be placed on the same footing as
enemy territory, and a number of orders have been made from time
to time under this power.

By section 4 of the Act (as amended by S. R. & O.. 1841, No. 51),
(1) No assignment of a chose in action made by or on behalf of an
enemy shall, except with the sanction of the Treasury, be effective so
a8 to confer on apy person any rights or remedies is 1n respect of the
chose in action ; and neither a transfer of a negotiable instrument by
or on behalf of an enemy, nor any subsequent transfer thereof, shall,
except with the sanction of the Treasury, be effective so as to confer
any rights or remedies agamst any party to the instrument. (2) The
preceding sub-section shall apply in relation to any transler of any
coupon or other security transferable by delivery, not being a
negotiable instrument, as it applies in relation to any assignment of a
chose in action. (3) 1f any person by payment or otherwise purports
to discharge any liability from which he 18 relieved by this section,
knowing the facts by virtue of which he is so relieved, he shall be
deemed to have thereby traded with the enemy. Provided that in any
proceedings for an offence of trading with the enemy which are taken
by virtue of this sub-section it shall be a defence for the defendant
to prove that at the time when he purported ‘.o discharge the liability
in question he had reasonable grounds for believing that the liability
was enforceable against him by order of a competent cowt, not heing
either a court having jurisdiction in the United Kingdom or a court
having jurisdiction in enemy territory, and would be enforced against
him by such an order. (4) Where a claim 1n respect of a negotiable
instrument or chose in action is made against gny person who has
reasonable cause to believe that, if he satisfied the claim, he would
be thereby committing an offence of trading with /the enemy, that
person may pay into the High Court or Court of Session any sum
which, but for the provisions 4f sub-section 1 of this section, would
be due 1n respect of the claim and thereupon that sum shall, subject
to rules of Court, be dealt with atcording -to any order of the Court,
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and the payment $hall for all purposes be a good diacharge to that
person. . o *

(4) Th® Defence (General) Regulations, 1839, rog. 60r, made under
the Emergency Powers (Defence) Act, 1939, enables banks, which by
reason of enemy action cannot get cheques, etc., stamped, to make
special arrangements with the Commissiopers of oinland Revenue
appropriate to the enfergency.

o (6) It is scarcely necessary to remind readers that by the Courts
(Emergency Powers) Act, 1939, actions on negotiable instruments, as
in other cases, cannot proceed beyond judgment without the consent
of the Court first obtained.

(6) By Begulation 3 of the Defence (Finanocs) Regulations, 1939,
(made under the Emergency Powers (Defence) Acts, 1830 and 1840)
it is provided that, subject to any exemptions which may be granted
by order of the Treasury, no person shall, except with permission
granted by or on behalf of the Treasury, take or send out of the United

» Kingdom any bank notes, postal orders, gold, securities or foreign
currency. For the purposes of this Regulation any bill of exchange
or promissory note payable otherwise than in sterling is deemed to
be foreign currency, excepting, however, bills or notes payable in any
currency issued by the Government af, or under the law of, any part
of the asterling area, mot being bills or notes which are legal tender
in any part of that area. By Regulaton 6 1t is provided that; subject
to such exemptions as may be granted by order of the Treasury, it
shall not be lawful, except with the consent of the Treasury, to make
in the Umted Kipgdom any capital 1ssue or any public offer of
securifies for sale, or renew or postpone-the date of maturity of any
security maturing for repayment in the United Kingdom. ¢ Security ™
includes, inter alia, a bill of exchange other than a bill payable on
demand or at a fixed period not exceeding six months after date or
after sight, a promissory note of a local authority, or a promissory
note payable more than s1x months after date. This leaves permissible
the payment of debts by cheque, or by bill or note payable not more
than six months ahead. That is to say, ordinary transactions are not
interfered with except®hose which involve an increase in the capital
of a céncern.

(7) Th® Defence (Whitsun Bank Holiday) Regulations, 1840,
provided that the day of the Whitsun Bank Holiday in that year
should not be a bank holiday and made consequential provision with
regard to the effect of this provision on bills of exchange. Similar
regulations were pgssed relating to succeeding bank holidays, the latest
being the Defence (December Bank Holidays) Régulations, 1941

(8) Under Yhe War Damags Aot, 1041, section 85, it is provided
that the goods in respect of which compensation can be claimed’ far

* destruction or injury are not to include negotiable instruments.
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APPENDIX B. ’

&ILLS OF EXCHANGE ACT, 1883.

(The figure after the section or sub-section refers to the page where the section
or sub-section is set out in the text or’notes.)

PART 1.
[
PRELIMINGRY.

1. This Act may be cited as the Bills of Exchange Act, 1882.

2. In this Act, unless the context otherwise requires,—

‘“ Acceptance’”” means an acceptance completed by delivery or
notification (83).

‘‘ Action "’ includes counter claim and set off (185).

“ Banker '’ includes a body of persons whether incorporated or not
who carry on the business of banking (222).

‘ Bankrupt ”’ includes any person whose estate is vested in a trustee
or assignee under the law for the time being in force relating to
bankruptcy (140).

‘“ Bearer’’ means the person in possession of a bill or note which is
payable to bearer (75).

“Bill” means bill of exchange, and ‘‘note’’ means promissory
note (49).

‘“ Delivery '’ means transfer of possession, actual or comstructive,
from one person to another (91).

‘“ Holder ”’ means the payee or indorsee of a bill or note who is in
possession of it, or the bearer thereof (130).

 Indorsement ’’ means an indorsement completed by delivery (76)

‘“ Issue *’ means the first delivery of a bill or note, complete in form
to a person who takes it as a holder (97)-

‘““Person”’ 1includes a body of persons whether incorporated or
not (60).

‘“ Value’’ means valuable consideration (115).

““ Written ’’ includes printed, and ‘‘ writing "’ includes print (60).

PART II1. [
BriLs or EXCHANGE. ~

Form and Udnterpretation.

3.—(1) A bill of exchange is ap unconditional order in wntmg,
addressed by one person’ to another, signed by the person giving it,
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]
requiring the person to whom it it addressed to pay on demang or gt a
fixed or determinable future time a sum certain in maney to or to the
ordor of specified person, gr to bearer (54).

(2) An inst_l'ument which does not comply with these conditions, or
which orders any act to be done in sddition to the payment of money,
is not a bill of exchange (54). ®

(3) An order to pay out of a particular fund is not unconditional
within the meaning of this section (59); but an unqualified order to
pay, coupled with (a) an indication of a particular fund out of which
the drawee is to re-imburse himself or a particular account to be debited
with the amount, or (b) a statement of the transaction which gives rise
to the bill, *is unconditional (59).

(4) A bill is not invalid by reason—

(a) That it is not dated (56);

(b) That it does not specify the value given, or that any value
has been given therefor (57);

(c) That it does not specify the place where 1t is drawn or the
place where 1t is payable (56).

4.—(1) An inland bill is a bill which is or on the face of it purports
to be (a) both drawn and payable within the British Islands, or
(b) drawn within the British Tslands upon some person resident therein.
Any other bill is a foreign bill (169).

For the purposes of this Act ‘‘ British Islands’’ mean any part of
the United Kingdom of Great Britain and Ireland, the islands of Man,
Guernsey, Jersey, Alderney, and Sark, and the islands adjacent to any
of them being part of the dominions of Her Majesty (169).

(2) Unless the contrary appear on the face of the bill the holder
may treat it as an inland bill (171).

6.—(1) A bill may be drawn payable to, or to the order of, the
drawer; or it may be drawn payable to, or to the order of, the
drawee (71).

(2) Where in a bill drawer and drawee are the same person, or where
the drawee is a fictitious person or a person not having capacity to con-
tract, the holder may fgeat the instrument, at his option, either as a bill
of exchange or as a promissory note (62).

8.—(1)eThe drawee must be named or otherwise indicated in a bill
with reasonable certainty (60).

(2) A bill may be addressed to two or more drawees whether they are
partners or not, but an order addressed to two drawees in the alternative
or to two or more drawees in succession 18 not a bill of exchange (61).

7.—(1) Where.a bill is not payable to bearer, the payee must be
named or oth®wise indicated therein with reasonable certainty (69).

(2) A bill may be made payable to two or more payees jointly, ‘or it
may be made payable in the alternftive to one of two, or one or some
of several payees (71). A bill r?y also be !.nade payable to the holder
of an office for the time*being (70). i
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«3 Where the payee is a fictitious or non—exxstmg person the bill
may be treated,as payable to bearer (72). !

8.—(1) When a®bill contains wordse prohibiting t.tansf:r, or’ indi-
cating an intention that it should not be transferable, it is valid as
between the parties thereto, but 1s not negotiable (67, 68).

(2) A negotidble hill may be payable either to-order or to bearer (67).

(3) A bill is payable to bearer which 18 expressed to be so payajle,
or on which the only or last indorsement 18 an indorsément 1n blank (72).

{(4) A bill is payable to order which is expressed to be so payable,
or which is expressed to be payable to a particular person, and does not
contair words prohibiting transfer or indicating an intention that 1t
should not be transferable (67). b

(5) Where a bill, either originally or by indorsement, 1s expressed
to be payable to the order of a specified person, and not to him or his
order. it is nevertheless payable to him or his order at his option (72).

9.—(1) The sum payable by a bill is a sum certain within the
meaning of this Act, although it is required to be paid—
(8) With interest (64).
(b) By stated instalments (64).
(¢) By stated instalments, with a provision that upon default in
payment of any instalment the whole shall become due (64).
(d) According to an indicated rate of exthange or according to a
rate of exchange to be ascertained as directed by the bill (64).
(2) Where the sum payable is expressed in words and also in figures,
and there 18 a discrepancy between the two, the sum denoted by the
words is the amount payable (56).
(3) Where a bill 1s expressed to be payable with interest, unless the
instrument otherwise provides, interest runs from the date of the bill,
and if the bill is undated from the 1esue thereof (64).

10.—(1) A bill is payable on demand—
(a) Which is expressed to be payable on demand, or at sight, or.
on presentation (65); or
(b) In which no tyme for payment is expressed (65).
(2) Where a bill is accepted or indorsed when 1t is overdne, it shall,
as regards the acceptor who so accepts, or any indorser who so indorses
it, be deemed a bill payable on demand (66).

11. A bill is payable at a determinable future time within the
meaning of this Act which is expressed to be payabl:a—

(1) At a fixed period after date or sight (66).

(2) On or at a fixed period after theo occurrence of ¢ specified event

. which is certain to happen, though. the time of happening may

be uncertain (66).

An instrument oxpressed to be payn.ble on a contingency is not a

bill, and the happening of the event' does nos cure the defect (67).
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12, Where a bill expressed to b8 payable at a fized period afjer date
is issued undated, 8r where the acceptance of a bill payable at a fixed
period afthr sight is undated, any holder may insgrt therein the true
date of 1ssue or abceptance, and the bill shall be payable accordingly (87).

Provided that (L) where the holder in good faith and by mistake
inserts a wrong date, and (2) in every case where m wrong date is
inserted, 1f the bill sﬁbsequently comgs into the hands of a holder 1n
dug course the bill shall not be avoirded thereby, but shall operate and
be payable as if the date so inserted had been the true date (97).

13.—(1) Where a bill or an acceptance or any indorsement on a
bill is dated, the date shall, unless the contrary be proved, be deemed
to be the trub date of the draying, acceptance, or indorsement, as the
case may be (56).

. (2) A bill 18 not invahd by reason only that it is ante-dated or post-
dated, or that it bears date on a Sunday (56).

14. Where a bill 1s not payable on demand the day on which it falls
due 18 determined as follows
(1) Three days, called days of grace, are, in every case where the
bill itself does not otherwise provide, added to the time of pay-
ment as fixed by the bill, and the bill is due and payable on
the last day of grace (145). Provided that— ‘

(8) When the last day of grace falls on Sunday, Christmas
Day, Good Friday, or a day appomted by Royal procla-
mation as a public fast or thanksgiving day, the bill is.
except in the case herein-after provaded for, due and

payable on the preceding businees day (145);
(b) When the last day of grace 18 a bank holiday (other than
Christmas Day or Good Friday) under the Banh
Holidays Act, 1871, and Acts amending or extending 1t,
or when the last day of grace is a Sunday and the second
day of grace is a Bank Holiday, the bill 18 due and

payable on the succeeding business day (146).

(2) Where a bill 1s pgynble at a fixed period after date, after sight,
or after the hdppening of a specified event, the time of pay-
meny is determined by excluding the day from which the time
is to begin to run and by including the day of payment (146),

(3) Where a bill is payable at & fixed period after sight, the time
begins to run from the date of the acceptance if the bill be
accepted, and from the date of noting or protest if the bill be
noted or prdtested for non-acceptance, or for non-delivery (146).

(4) The termy‘‘ month " in & bill means calendar month (146).

18. The drawer of a bill and any indorser may insert therein the
fiame of & person to whom the holder®may resort in case of need, that
is to say, in case the bill is dishgnoured by non-mcceptance or non-
payment. Such person is ealled the referee*in case of need. It is im
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¢
the option of the holder to resort t8 the referee in case of need or not as
he may thinkefit (88). d

18. The drawef of a bill, and any dndorser, may, inser’t therein an
express stipulation—
@) Negativi.ng or limiting his own liability to the holder (104):
(2) Waiving as regards himself some or all of the holder’s
duties (136).

17.—(1) The acceptance of a bill is the mgmﬁcatxon by the drnwee

of his assent to the order of the drawer (86). "

(2) An acceptance is invalid unless it complies w1th the following

conditions, namely :

(a) It must be written on the bill and be signed by the drawee. The
mere signature of the drawee without additional words is
sufficient (86).

(b) It must not express that the drawee will perform his promise
by any other means than the payment of money (86).

18. A bill may be accepted—

(1) Before it has been signed by the drawer, or while otherwise
mcomplete (87):

(2) When 1t is overdue, or after it has been dishonoured by a
previous refusal to accept, or by non-payment (87):

(3) When a bill payable after sight is dishonoured by non-
acceptance, snd the drawee subsequently accepts it, the
holder, in the absence of any different agreement, is entitled
to have the bill accepted as of the date of first presentment
to the drawee for acceptance (87).

19.—(1) An acceptance 1s either (a) general or (b) qualified (88).
(2) A general acceptance assents without qualification to the order
of the drawer. A qualified acceptance in express terms varies the effect
of the bill as drawn (88).
In particular an acceptance is qualified which is—
(a) conditional, that is to say, whicl makes payment by the
acceptor dependent on the fulfilment of a condltlon therein
stated (89);
(b) partial, that is to say, an acceptance to pay part only of the
amount for which the bill 1s drawn (89):
(¢) local, that is to say, an acceptance to pay only at a particular
specified place (89):
An acceptance to pay at a particular place is a general acceptance,
unless it expressly states that the bill is to%e paid there only
and not elsewhere (89):
(d) qualified as to time (89):
(e) the accbptance of some g¢ne or more of the drawees, but not
of all (89). *

&
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20.—(1) Where a simple signature on a blank stamped papét 1s
delivered by the signer in order that it may be convert®d into a bill, it
operates ,pnm& facie authonity to fill it up # a complete bill for
any amount thé stamp’ will cover, using the signature for that of the
drawer, or the acceptor, or an indorser; and, in like manner, when a
bill 18 wanting 1n any material particular, the persoh 1n possession of
1t has a primd facie authority to fill up the omission in any way he
thinks fit (93).

(2) In order that any such instrument when completed may be
enforceable against any person who became a party thereto prior to its
completion, it must be filled up within a reasonable time, and strictly
in accordanbe with the authgrity given. Reasonable time for this
purpose is a question of fact (94).

Provided that 1f any such instrument after completion is negotiated
to a holder in due course 1t shall be valid and effectual for all purposes
in his hands, and he may enforce 1t as 1f i1t had been filled up within a
' reasonable time and strictly in accordance with the authority given (84).

21,—(1) Every contract on a bill, whether 1t be the drawer’s, the
acceptor’s, or an 1ndorser’s, 18 incomplete and revocable, until delivery
of the instrument in order to give effect thereto (81).

Provided that where an acceptance 1s written on a bill,*and the
drawee gives motice to or according to the directions of the person
entitled to the bill that he has accepted 1t, the acceptance then becomes
complete and irrevocable (83).

(2) As between immediate parties, and as regards a remote party
other than a holder 1n due course, the delivery—

(a) 1n order to be effectual must be made either by or under the
authority of the party drawing, accepting, or indorsing, as the
case may be (92) -

(k) may be shown to have been conditional or for a special purpose
only, and not for the purpose of transferring the property in
the bill (82).

But 1f the bill be in the hands of a holder 1n due course a valid
delivery of the bill byeall parties prior to him so as to make them
liable to him 1s conclusively presumed (93).

(3) Wheae a bill 18 no longer in the possession of a party who has
signed it as drawer, acceptor, or indorser, & valid and unconditional
delivery by him 18 presumed until the contrary 1s proved (83).

Cgpacity and Authority of Parties.
22.—(1) Capacity to incur liability as a party to a bill 18 co-extensive
with capacity t& contract (77). .
Provided that nothing in this secijon shall enable a corporation to
*make itself liable as drawer, acceptor, or indorser of a bill unless it 1s
competent to it so to do under the law fgr.the time being in force
relatirig to corporations (78). .
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¢{2) Where a bill is drawn or ‘indorsed by an infant, minor, or
corporation hawing no capacity or power to incur liability on a hill,
the drawing or indarsement entitles the holder to receive pay.nent of the
bill, and to enforce it against any other party theretc (77).

23. No person is liable as drawer, indorser, or acceptor of a bill
who has not sigued it as such: Provided that
{1) Where a person signs a bill in a trade or assumed name, he 1s
liable thereon as 1f he had signed 1t in hir own name (81).
(2) The signature of the name of a firm 18 equivalent to the signature
by the person so signing of the names of all persons liable as
partners in that firm (82).

24. Subject to the provisions of thistAct, where a signature on a bill
is forged or placed thereon without the authority of the person whose
signature it purports to be, the forged or unauthorised signature is
wholly 1noperative, and no right to retain the hill or to give a discharge
therefor or to enforce payment thereof against any party thereto can
be acquired through or under that signature, unless the party against
whom it is sought to retain or enforce payment of the bill is precluded
from setting up the forgery or want of authority (80).

Provided that nothing in this section shall affect the ratification of
sn unauthorised signature not amounting to a forgery (80).

26. A signature by procuration operates as notice that the agent has
but a hhmited authority to sign, and the principal is only bound by such
signature if the agent in eo signing was acting within the actual limits
of his authority (82).

28.—(1) Where a person signs a bill as drawer, indorser, or
accgptor, and adds words to hie signature, indicating that he signs for
or on behalf of a principal, or in a representative character, he 18 not
personally liable thereon; but the mere addition to his signature of
words describing him as an agent, or as filling a representative
character, does not exempt him from personal liability (83).

(2) In determining whether a signature on a bill is that of the
principal or that of the agent by whose hand it is written, the con-
struction most favourable to the validity of the instrument shall be
adopted (84). .

The Consideration for a Bill.

27.—(1) Valuable comsideration for a bill may be constituted
by [
(8) Any consideration sufficient to support a simple contract (115);
(b) An antecedent debt or liability. Such a debt or liability is
deemed valuable eonsideration whether the il is payable on
demand or at a future time (115).
(2) Where value has at any ‘vime been given for a bill the holder is
deemed to be a hulder for value as regards the acceptor and all parties
to the bill who became “purties pnor to such time (113).
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(3) Where the l.nolder of a bill has a lien on 1t, arsing eithpr fzom
contract or by 1mpfcation of law, he 15 deemed to be a holder for value
to the extdnt of the sum for which he has a hen (317)

28,—(1) An ‘accommbdation party to a bill 15 a person who has
signed a bill as drawer, acceptor, or indorker, without receiving value
therefor, and for thg purpose of lending his namd® to some other
person (113)

¢ (2) An accommpdation party 18 hable on the hill to a holder for
value; and 1t 18 1mmmaterial whether, when such holder took the bill, he
knew such party to be an accommodation party or not (114)
28.—(1) A holder 1n due course 18 a holder who has taken 4 bill,
complete and regular on theg face of 1t, under the following con-
ditions (180); namely,
(a) That he became the holder of it before 1t was overdue and
without notice that 1t had been previously dishonoured, if such
was the fact (180)

(b) That he took the bill w1 good faith and for value, and that at
the tume the bill was negotiated to him he had ne notice of any
defect 1n the title of the person who negotiated i1t (180)

(2) In particular the title of a person who negotiates a il 1s
defective within the meaning of this Act when he obtained thg Will, or
the acceptance thereof, by fraud, duress, or force and fear, or other
unlawful means, or for an 1llegal consideration, or when he negotiates
it 1n breach of faith, or under such circumstances as amount to a
fraud (184, 185)

(3) A holder (whether for value or not) who derives his title to a
bill through a2 holder in due course, and who 1s not himself a party to
any fraud or illegality aflecting it, has all the rights of that holder in
due course as regards the acceptor and all parties to the bill prior to
that holder (187)

30.—(1) Every party whose signature appears on a hll 18 primi
facie deemed to have become a party thereto for value (112)

(2) Every holder of a bill 13 prim8 facie deemed to be a holder in
due course, but 1f in ag action on a bill 1t 18 admitted or proved that
the acceptance, 1ssue, or subsequent negotiation of the hll 1s affected
with frapd,gduress, or force and fear, or illegality, the burden of proof
is shifted, unlgss and until the holder proves that, subsequent to the
alleged fraud or illegality, value has in good faith been given for the
bl (185)

Negotiaton of Balls

31,—(1) A hll % negotiated when 1t 1s transferred from one person
to another 1n Mych a manner as to constitute the transferee the holder
of the lll (118) .

(2) A bill payable to bearer 1s nefptiated by delivery (118)

(3) A bill payable to order is negotiated by theuandorsement of the
holder completed by delivgry (118% o
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@ Whene the holder of a bill payable to his order transfers it for
value without indorsing it, the transfer gives the transferee such titl
as the traneferor had in the bill, and the transferee in additio. acquires
the right to have the indorsement of the ‘transforor (125).

(6) Where any person is under obligation to indorse a bill in a
representative capacity, he may indorse the bill in such terms as to
negative personal liability (128).

32. An indorsement in order to operate as a negotigtion must comply
with the following conditions, namely : —

(1) It must be written on the bill itself and be signed by the indorser.
The simple slgna.tute of the indorser on the bill, without
additional words, is sufficient (149).

An indorsement written on an allonge, or on a ‘‘copy’’ of a
bill issued or negotiated in & country where ‘‘copies’ are
recognised, is deemed to be written on the bill itself (119).

(2) It musi be an indorsement of the entire bill. A partial indorse-
ment, that is to say, an indorsement which purports to transfer
to the indorsee a part only of the amount payable, or which
purports to transfer the bill to two or more indorsees severally,
does not operate as a negotiation of the bill (118, 120).

(3) Where a bill is payable to the order of two or more payees or
indorsees who are not partners all must indorse, unless the one
indorsing has authority to indorse for the others (120).

(4) Where, in a bill payable to order, the payee or indorsee is
wrongly designated, or his name is mis-spelt, he may indorse
the bill as therein described, adding, if he think fit, his proper
signature (120).

(5) Where there are two or more indorsements on a bill, each
indorsement is deemed to have been made in the order in which
it appears on the bill, until the contrary is proved (120).

(6) An indorsement may be made in blank or special. It may also
contain terms making it restrictive (120).

33. Where a bill purports to be indorsed conditionally the condition
may be disregarded by the payer, and payment # the indorsee is valid
whether the condition has been fulfilled or not (123).

34.—(1) An indorsement in blank specifies no indorsee, ‘and a bill
80 indorsed becomes payable to bearer (120).

(2) A special indorsement specifies the person to whom, or to whose
order, the bill is to be payable (120, 121).

(3) The provisions of this Act relating to & paybe apply with the
necessary modifications to an indorsee under & special indgrsement (121).

(4) When a bill has been indorsed in blank, any holder may convert
the blank indorsement into & specit:l indorsement by writing above the
indorser’s signature .a direction to pay the bill to or to the order of
himself or some other persox (121). ° o
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35.—(1) An mdgrsement is restrictive which prohibits the futtlyar
negotiation of the bi#l or which expresses that it is a mene authotity to
deal with the bill as thereby directed and not a tra;asfer of the owner-
ship thereof, as, for example, i¥ a bill be indorsed ** Pay D. only,””
‘“Pay D. for the account of X.,” or.' Pay D. or order for
collection ' (121).

(2) A restrictive indorsement gives the indorsee the r1ght to receive
payment of the bill and to sue any party thereto that his indorser could
have sned, but givel him no power to transfer his rights as indorsee
unless it expressly authorise him to do so (122).

(3) Where a restrictive indorsement authorises further transfer, all
subsequent ingdorsees take the bill with the same rights and subject
to the same liabilities as th® firsi indorsee under the restrictive

.'mdonement (123).

36.—(1) Where a bill is negotiable in its origin it continues to be

negotiable until it has been (a) restrictively indorsed or (b) discharged
by payment or otherwise (123).

(2) Where an overdue bill is negotiated, it can only be negotiated
subject to any defect of title affecting it at its maturity, and thence-
forward no person who takes it can acquire or give a better title than
that which the person from whom he took it had (123, 124).

(3) A bill payable on demand is deemed to be overdue within the
meaning and for the purposes of this section, when it appears on the
face of it to have been in circulation for an unreasonable length of time.
What is an unreasonable length of time for this purpose is a question
of fact (124).

(4) Except where an indorsement bears date after the maturity of
the bill, every negotiation is prima facie deemed to have been effected
before the bill was overdue (124).

(5) Where a bill which is not overdue has been dishonoured any
person who takes it with notice of the dishonour takes it subject to any
defect of title attaching thereto at the time of dishonour, but nothing
in this sub-section shall affect the rights of a holder in due course (124,
126).

37. Where a bill is negotmted back to the drawer, or to a pnor
indorser qr @ the acceptor, such party may, subject to the provisions
of this Act, re-issue and further negotiate the bill, but he is not entitled
to enforce payment of the bill against any intervening party to whom
he was previously liable (125).

38, The rights and powers of the holder of a bill are as follows:
(1) He may sue %n the bill in his own name (133):
(2) Where hmyis a holder in due course, he holds the bill free from
any defect of title of prior parties, as well as from mere
° personal defences available to€prior parties among themselves,
and may enforce psyment against al] parties liable on the
bill (186): . .
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#3) Where his title is defective %(a) if he negotmt.es the bill to a
“helder #n due course, that holder obtains good and complete
title to the pill (134), and (b) if he obtains payment of the bill
the person who pays him in due course gets & valid discharge
for the bill (136). -

General Duties of the Holder.

39.—(1) Where a hill is payable after sight, presentment for
acceptance i8 necessary in order to fix the maturity of the
instrument (138).

(2) Where a bill expresaly stlpula.tes that 1t shall be presented for
acceptance, or where a bill is drawn payable elsewhere than at the
residence or place of business of the drawee., it must be presented for
acceptance before it can be presented for payment (138).

(3) In no other case is presentment for acceptance necessary in order
to render liable any party to the ball (138).

(4) Where the holder of a hll, drawn payable elsewhere than at
the place of business or residence of the drawee, has not time, with the
exercise of reasonable diligence, to present the bill for acceptance before
presenting 1t for payment on the day that it falls due, the delay caused
by presenting the bill for acceptance before presenting it for payment
is excused, and does not discharge the drawer and indorsers (151).

40.—(1) Subject to the provisions of this Act, when a bill payable
after sight 1s negotiated, the holder must either present it for
acceptance or negotiate it within a reasonable time (138).

(2) If he do not do so, the drawer and all indorsers prior to that
holder are discharged (138).

(3) In determining what is a reasonable time within the mearting
of this section, regard shall be had to the nature of the bill, the usage
of trade with respect to similar bills, and the facts of the particular
case (139).

41.—(1) A bll 1s duly presented for acceptance which is presented
in accordance with the following rules: »

(a) The presentment must be made by or on behalf of the holder
to the drawee or to some person authorised to accept ur refuse
acceptance on his behalf at a reasonable hour on a business
day and before the bill is overdue (139, 140):

(b) Where a bill is addressed to two or more drawees, who are not
partners, presentment must be made to them all, unless one
has authority to accept for all, then prpsentment may be made
to him only (140) -

{c) Where the drawee is dead presentment may be made to his
personal representative (10):

(d) Where the drawee is bankrupt, presentment may be made to
him or to his trudtes (140):
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(e) Where authofised by agreement or usage, a presentment through
the post offide is sufficient (140) : , ’
2% Preslntn.lent 1n accordange with these rules igexcused, and a bill
may be treated a8 dishonoured ‘by non-acceptance—
(8) Where the drawee is dead or bankrudpt, or is a fictitious person
or a person not having capacity to contract bysbill (141):
(b) Where, after the exercise of reasonable diligence, such present-
. ment canno} be effected (141, 142) :
(c) Where although the presentment hae been irregular, acceptauce
has been refused on some other ground (142).
(3) The fact that the holder has reason to believe that the bill, on
presentment, will be dishonoured daes not excuse presentment (142).

42, When a bill 18 duly presented for acceptance and is not accepted

*within the customary time, the person presenting it must treat it as

dishonoured by non-acceptance. If he do not, the holder shall lose his
sright of recourse agamst the drawer and indorsers (142).

43.— (1) A bill is dishonoured by non-acceptance—

(8) when 1t is duly presented for acceptance, and such an
acceptance as 18 prescribed by this Act 18 refused or cannot
be obtained (143); or R

{(b) when presentment for acceptance is sxcused and the bill is
not accepted (143).

(2) Subject to the provisions of this Act when a bill is dishonoured
by non-acceptance, an immediate right of recourse against the drawer
and indorsers accrues to the holder, and no presentment for payment
18 necessary (143).

44,--(1) The holder of a bill may refuse to take a qualified accept-
ance, and if he does not obtain an unqualified acceptance may treat the
bill as dishonoured by non-acceptance (144)

(2) Where a qualified acceptance 1s taken, and the drawer or an
indorser has not expressly or unpliedly authorised the holder to take
a qualified acceptance, or does not subsequently assent thereto, such
drawer or indorser s difcharged from his hability on the bill (144).

The provisions of this sub-section do not apply to a partial
acceptance, whereof due notice has been given. Where a foreign ll
has been accepted as to part, it must be protested as to the balance (144).

(3) When the drawer or indorser of a bill receives notice of &
qualified acceptance, and does not within a reasonable time express his
dissent to the holde® he shall be deemed to have assented thereto (144).

46. Subject 4 the provisioms of this Act a bill must be duly
presented for payment (145). If it be not so presented the drawer and
sandorsers shall be discharged (154). €

A bill is duly presented for payment which is presented 1in accordance
with the following rules:—s o *

. .

N.L R 19
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(a(l)‘Whem the bill is not payable on demand, presentment must be

“ made pn the day it falls due (145). '

(2) Where the Gbill is payable on demand, then, subject to the
provisions of this Act, presentment -must be made within a
reasunable time after its issue in order to render the drawer
liable, gnd within a reasonable time after its indorsement, in
order to render the indorser liable (147).

In determining what is a reasonable time, regard shall be had
to the nature of the hill, the usage of trade with regard to
similar bills, and the facts of the particular case (147).

(3) Presentment must be made by the holder or by some person
authorised to receive payment on his behalf (148) at a reason-
able hour on a business day‘ (147), at the proper place as
herein-after defined (148), either to the person designated by ,
the bill as payer, or to some person authorised to pay or refuse
payment on his behalf if with the exercise of reasonable
diligence such person can there be found (149).

(4) A Dbill is presented at the proper place: —

(a) Where a place of payment is specified in the hill and the bill
is there presented (148).

(b) Where no place of payment is specified, but the address of
the drawee or acceptor is given in the bill, and the bill is
there presented (148).

(¢) Where no place of payment is specified and no address given,
and the bill is presented at the drawee’s or acceptor's place
of business if known, and if not, at his ordinary residence
if known (148).

(d) In any other case if presented to the drawee or acceptor
wherever he can be found, or if presented at his last known
place of business or residence (148).

(6) Where a bill is presented at the proper place, and after the
exercise of reasonable diligence no person authorised to pay or
refuse payment can be found there, no further presentment to
the drawee or acceptor is required (148, 149).

(6) Where a bill is drawn upon, or accepted by two or more persons
who are not partners, and no place of payment, is specified.
presentment must be made to them all (149).

(7) Where the drawee or acceptor of a bill is dead, and no place
of payment is specified, presentment must be made to a personal
representative, if such there be, and with the exercise of
reasonable diligence he can be found (149).¢

(8) Where authorised by agreement or usage a pres’ntment through
the post office is sufficient (150).

48.—(1) Delay in making pregentment for payment is.excused when'
the delay is caused by circumstances beyond the control of the holder,
and not imputable to his default, mPsconducty or negligence. When the

A
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.
cause of delay ceases to operate pr8sentment must be made with, reagon-
able diligence (150% .

(3) Prxentment for payment is dispensed withe—

(8) Where, d¥fter therexercise of reasonable diligence presentment, as
required by this Act, cannot be effected (151).

The fact that the holder has reason to believe shat the bill will,
on presentment, be dishonoured, does not dispense with the
. necessity for presentment (163, 164).

(b) Where the drawee is a fictitious person (151).

(c) As regards the drawer where the drawee or acceptor is not bound,
as between himself and the drawer, to actept or pay the bill,
and ‘the drawer has ng reason to believe that the bill would be
paid if presented (151, 152).

(d) As regards an indorser, where the bill was accepted or made
for the accommodation of that indorser, and he has no reason
to expect that the bill would be paid if presented (153).

(e) By waiver of presentment, express or implied (153).

47.—(1) A bill is dishonoured by non-payment (a) when it is duly
presented for payment and payment is refused or cannot be obtained,
or (b) when presentment is excused and the bill is overdue and
unpaid (156). .

(2) Subject to the provisions of this Act, when a bill is dishonoured
by non-payment, an immediate right of recourse against the drawer and
indorsers accrues to the holder (156).

48. Subject to the provisions of this Act, when a bill has been dis-
honoured by non-acceptance or by non-payment, notice of dishonour
must be given to the drawer and each indoisor, and any drawer or
indorser to whom such notice is not given is discharged (167);
Provided that—

(1) Where a bill is dishonoured by non-acceptance, and notice of
dishonour is not given, the rights of a holder in due course subsequent
to the omission, shall not be prejudiced by the omission (158).

(2) Where a bill is dishonoured by non-acceptance and due notice
of dishonour is given, i®shall not be necessary to give notice of a subse-
quent dishonour by non-payment unless the bill shall in the meantime
have beem amcepted (158).

_ 49, Notice of dishonour in order to be valid and effectual must be
given in accordance with the following rules:—

(1) The notice must be given by or on behalf of the holder, or by or
on behalf of an indorser who, at the time of giving it, is himself
liable on the bill (158).

(2) Notice d® dishonour may be given by an agent either in his own
name, or in the name of any party entitled to give notice
whether that party be his gfucipal or not (158).

(3) Where the notice is given by or on behalf of the holder, it enures
for the benefit of %11 subsequent holflers and all prior indorsers
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“

¢who have a right of recoum against the porty to whom it is

given (159).

(8) Where notice®is given by or on behalf o{ an indorser entxtled to
give notice as hereip-before provided, it enures for the benefit
of the ho}der and all indorsers subsequent to the party to whom
notice is given (168, 160).

(6) The notice may be given in writing or by personal communica-
tion, and may be given in any terms which dufficiently identify
the bill, and intimate that the bill has been dishonoured by
non-acceptance or non-payment (160).

(6) The return of a dishonoured bill to the drawer or'an indorser
is, in point of form, deemed a sufficient notice of dis-
honour (160).

(7) A written notice need not be signed, and an insufficient written
notice may be supplemented and valdated by verbal communi-
cation. A misdescription of the bill shall not vitiate the notice
unless the party to whom the notice is given is in fact misled
thereby (160).

(8) Where notice of dishonour 18 required to be given to any person,
3t may be given either to the party himself, or to his agent in
that behalf (161).

(9) Where the drawer or indorser is dead, and the party giving
notice knows it, the notice must be given to a personal repre-
sentative if such there be, and with the exercise of reasonable
diligence he can be found (161).

(10) Where the drawer or indorser 18 bankrupt, notice may be given
either to the party himself or to the trustee (161).

(11) Where there are two or more drawers or indorsers who are not
partners, notice must be given to each of them, unless one of
them has authority to receive such notice for the others (162).

(12) The notice may be given as soon as the bill i1s dishonoured and
must be given within a reasonable time thereafter (162).
In the absence of special circumstances Dotice is not deeried to
have been given within a reasanable, time, unless—

(a) where the person giving and the person to r?celve notice
reside in the same place, the notice is given or sent off
in time to reach the latter on the day after the dis-
honour of the bill (162).

(b) where the person giving and the person to receive notice
reside in different places, the notica is sent off on the
day after the dishonour of the bill, if there be a post

. at & convenient hour on that day, and if there be no such

post on that day then by the next post thereafter (162).

(13) Where a bill when dishonbured is in the hands of an agent, he
may either himse}f give nothe to the parties liable on the bill.
or he may give notice to his principal. If he give notice to
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his princxbal, he must- dowo within the same time as if he were
the holdery and the principal upon receipt of such n8tice has

.,  timself the same time for giving notice as it the agent had
been an independent *holder (164). d

(14) Where a party to & bill receives due notice of dishonour, he has
after the receipt of such notice the same ppriod of time for
giving notice to antecedent parties that the holder has after
the dishonour (164).

(15) Where a fiotice of dishonour is duly addreseed and posted, the
sender is deemed to have given due notice of dishonour, not-
withstanding any miscarriage by the post office (160).

80.—(1) Delay 1n giving notice of dishonour is excused where the
delay is caused by circumstanfes beyond the control of the party giving
notice, and not imputable to his default, misconduct, or negligence.
When the cause of delay ceases to operate the notice must be given with
reasonable diligence (165).

(2) Notice of dishonour 1s dispensed with—

(8) When, after the exertise of reasonable diligence, notice as
required by this Act cannot be given to or does not reach the
drawer or indorser sought to be chargad (166):

(b) By waiver express or implied. Notice of dishonous may be
waived before the time of giving notice has arrived, or after
the omission to give due notice (167) -

(c) As regards thc drawer in the following cases, namely, (1)
where drawer and drawee are the same person, (2) where
the drawee 1s a fictitious person or a person not having
capacity to contract, (3) where the drawer is the person to
whom the bill is presented for payment, (4) where the
drawee or acceptor is as between himself and the drawer
under no obligation to accept or pay the bill, (5) where the
drawer has countermanded payment (167):

(d) As regards the indorser in the following cases, namely,
(1) where the drawee 18 & fictitious person or a person not
having capacity to contract and the indorser was aware of
the fact af the time he indorsed the bill, (2) whero the
indorser is the person to whom the bill is presented for pay-
ment, (3) where the bill was accepted or made for his
accommodation (167, 168).

81.—(1) Where an inland bill has been dishonoured it may, if the
holder think fit, be noted for non-acceptance or non-psyment, as the
case may be; bui® it shall not be necessary to note or protest any
such bill in qpder to preserve the recourse against the drawer or
indorser (172). .

(2) Where & foreign bill, sppearigg on the face of it to be such, has
been dishonoured by non-acceptance it must be duly protested for non-
acceptance, and where quch a Bill, which ¢has not been previously
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dishonoured by non-scceptance, is dishomoured by non-payment it must
be duly protested for mon-payment. If it be ndt so protested tie
drawer and mdorseq are discharged. Where a bill does notlappeor on
the face of 1t to be a foreign bill, protest thereof in cesd of dishonour
is unnecessary (173). .

(3) A bill which has been protested for non-acceptance may be
subsequeritly protested for non-payment (174). °

(4) Subject to the provisions of this Act, when a bill is noted or
protested, it must be noted on the day of its dishonour. When a bill
has been duly noted, the protest may be subsequently extended as of
the date of the noting (174).

(6) Where the acceptor of a bill becpmes bankrupt or insolvent or
suspends payment before it matures, the holder may cause the bill to
be protested for better security against the drawer and indorsers (179).

(6) A bill must be protested at the place where it is dis-
honoured (175): Provided that—

(a) When a bill is presented through the post office, and returned by
post dishonoured, it may be protested at the place to which it
is returned and on the day of 1ts return if received during
business hours, and if not received during business hours, then
rot later than the next business day (175):

(b) When a bill drawn payable at the place of business or residence
of some person other than the drawee, has been dishonoured
by non-acceptance, it must be protested for non-payment at the
place where it is expressed to be payable, and no further
presentment for payment to, or demand on, the drawee 18
necessary (176).

(7) A protest must contain a copy of the bill, and must be signed by

the notary making it (176), and must specify—

(8) The person at whose request the bill is protested (176):

(b) The place and date of protest, the cause or reason for protesting
the bill, the demand made, and the answer given, if any, or
the fact that the drawee or acceptor could not be found (176).

(8) Where a bill is lost or destroyed, or is ‘wrongly detained from
the person entitled to hold it, protest may be made on a copy or written
particulars thereof (178).

(9) Protest is.dispensed with by any circumstance which would
dispense with notice of dishonour (178). Delay in noting or protesting
is excused when the delay is caused by circumstances beyond the control
of the holder, and not imputable to his default, miiconduct, or negli-
gence. When the cause of delay coases to operate the bil} must be noted
or protested with reasonable diligence (178).

52.—(1) When a bill is acceptal generally presentment for paymnt
is not necessary in order to render the acceptor liable (154, 155).
(2) When by the termis %of a quﬂiﬁad aceptance presentment for
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payment is required, the acceptor, ini the absence of an express stiputa-
tion to that effect, is not discharged by the omission to Present the bill
for pdyment on the day.that it matures (165).

(3) In order to render the acceptor of a bjll liable it is not necessary
to protest i1t (174), or that notice of dishonour shovild be given to
him (157). .

(4) Where the holder of a hill presents it for payment, he shall
exHibit the bill to ¢the person from whom he demands payment, and
when a bil] is paid the holder shall forthwith deliver it up to the party
paying it (150).

Liabililges of Parties.
83.—(1) A bill, of itself, does not operate as an assignment of funds
*in the hands of the drawee available for the payment thereof, and the
drawee of & bill who does not accept as required by this Act is not liable
on the instrument. This sub-section shall not extend to Scotland (101).
(2) In Scotland, where the drawee of a bill has in his hands funds
available for the payment thereof, the bill operates as an assignment
of the sum for which it is drawn in favour of the holder, from the time
when the bill is presented to the drawee (101).

54. The acceptor of a bill, by accepting it—
(1) Engages that he will pay it according to the tenor of his
acceptance (102):
(2) Is precluded from denying to a holder in due course:

(a) The existence of the drawer, the genuineness of his
signature, and his capacity and authority to draw the
bill (102) ;

(b) In the case of a bill payable to drawer’s order, the then
capacity of the drawer to indorse, but not the genuine-
ness or validity of his indorsement (102);

(c¢) In the case of a bill payable to the order of a third
person, the existence of the payee and his then capacity
to indorse, but not the genuineness or validity of his
indorsemd¢ht (102, 103).

66.—(1 Tz\e drawer of a bill by drawing it—

(o) Engages that on due presentment it shall be accepted and
paid according to ite tenor, and that if it be dishonoured
he will compensate the holder or sny indorser who is com-
pelled to pay it, provided that the requisite proceedings on
dishonoure be duly taken (103);

(b) Is precluded from denying to a holder in due course the
oxi-tneie of the payee and his then capacity to indorse (104).

(2) The indorser of a bill by indorging it—

(s) Engages that on due preseniment it shall be accepted and
paid apcording to its temor, and phat if it be dishonoured
he will coppens:t.e the holder or a subsequent, indorser who



200 NEGOTIABLE INSTRUMENTS.

is compelled to pay it, provided thaf the requisite pro-
cedllings on dishonour be duly taken (104);

(b) Is precl®ded from denying $0 a holder in .dud -coutke the
genuineness angd regularity in all’ respects of the drawer’s
signature and all previous indorsements (105);

(c) Is precluded from denying to his immediate or a subsequent
indorsee that the bill was at the tume of his indorsement a
valid and subsisting bill, and that he had then a good fitle
thereto (105).

58. Where a person signs a bill otherwise than as drawer or acceptor
he thereby incurs the habilities of an indorser to a holder in due
course (105).

67. Where a bill is dishonoured, the measure of damages, which shalle

be deemed to be hiquidated damages, shall be as follows:

(1) The holder may recover from any party liable on the bill, andy
the drawer who has been compelled to pay the bill may recover
from the acceptor, and an indorser who has been compelled to
pay the bill may recover from the acceptor or from the drawer.
or from é prior indorser (106)—

* (a) The smount of the bill (107)-

(b) Interest thereon from the time of presentment for pay-
ment if the bill is payable on demand, and from the
maturity of the bill in any other case (107):

(¢) The expenses of noting, or, when protest is necessary,
and the protest has been oxtended, the expenses of
protest (107).

(2) In the case of a bill which has been dishonoured abroad, in lieu
of the above damages, the holder may recover from the drawer
or an indorser, and the drawer or an indorser who has been
compelled to pay the bill may recover from any party liable to
him, the amount of the re-exchange with interest thereon until
the time of payment (108).

(3) Where by this Act interest may be resovered as damages, such
interest may, if justice require it, be withheld wholly or in
part, and where a bill is expressed to be payables with interest
at a given rate, interost as damages may or may not be given
at the same rate as interest proper (108).

8§8.—(1) Where the holder of a bill payable to bearer negotiates 1t
by delivery without indorsing it, he is called: a ‘‘ tramsferor by
delivery >’ (110).

. {(2) A transferor by delivery is not liable on the ifitrument (110).

(3) A traneferor by delivery ;who negotiates a bill thereby warranty
to his immediate transferce being a holder for value that the bill is what’
it purports to be, that he bhas a right to tmnsfer it, and that at the time
of transfer he is not aware of any fact which rendprs it valueless (110).
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Duchw;ge of Bul.

89.—(%) A bill 15 discharged by payment in due ‘course by or on
behalf of the ‘dsawee oy, acceptor (193) g

“Payment 1n due course’’ means payment made at or after the
maturity of the bill to the holder thercof 1n good ‘mth and without
notice that his tatie to the bill 1s defective (183)
. (2) Subject to the provisions herein after contained, when a bill 18
paid by the drawér or an indorser 1t 1s not discharged (185), but

(8) Where a hill payable to, or to the order of, a third party 1s
paid by the drawer the drawer may enforce payment thereof
ageinst the acceptor, but may not re issue the b}l (195)

(b) Where a bill 1s paid # an indorser, or where a bill payable to
drawer’s order 15 paid by the drawer, the party paying 1t 1s
remitted to his former rights as regards the acceptor or ante-
cedent parties, and he may, 1f he thinks fit, strike out his own
and subsequent indorse ments, and again negotiate the bill (185)

(3) Where an accommodation bill 18 paid 1n due course by the party

accommodated the bill 18 discharged (196)

80. When a bill payable to order on demand 1s drawn on a banker,
and the hanker on whom 1t 18 drawn pays the bill 1n good faith and in
the ordinary course of business, 1t 18 not incumbent on the ‘banker to
show that the indorsement of the payee or any subsequent indorsement
was made by or under the authonity of the person whose indorsement it
purports to be, and the banker 15 deemed to have paid the bill 1n due
course, although such indovsement has been forged or made without
auchonty (230, 231)

61, When the acceptor of a bill 18 or becomes the holder of 1t at or
after 1ts maturity, 1n his own night, the bill is discharged (186)

82.—(1) When the holder of a bill at or after 1ts maturity absolutely
and unconditionally renounces his rights against the acceptor the bill
18 discharged (197)

The renunciation must be 1n writing unless the bill is delivered up
to she acceptor (197) @

(2) The habilities of any party to a bill may m like manner be
renounsedsby the holder before, at, or after 1ts maturity, but nothing
1n this section shall affect the rights of a holder in due course without
notice of the renunciation (188)

63.—(1) Where a bill 1s intentionaily cancelled by the holder or
his agent, and ¢the cancellation 1s apparent thereon, the bill 1s
discharged (189)

(2) In likdmanner any party liable on a bi)) may be discharged by
the 1ntentional cancellation of his signature by the holder or his agent
In such case any indorser who w8uld have had a right of recourse
aganet the party whose signatugg 1s cancelled, 15 also diecharged (199)

(3) A cancellation fade unintentionslly, or und_er s mastake, or
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withoutethe authority of the holder is inoperative; put whero a bill or
any signature thereon appears to have been cancelled the .burden ol
proof lies on the pnrty who alleges that the cancellation was thade
unintentionally, sr under a mxstake, or without authonty (200).

64.—(1) Wherg a bill or acceptance is materially altered without
the assent of all parties liable on the bill, the bill is avoided except as
against a party who has himself made, authorised, or assented to the
alteration, and subsequent indorsers (200).

Prov1ded that,

Where a bill hu been materially altered, but the alteration is not
apparent, and the bill is in the hands of a holder in due course,
such holder may avail himself of the bill as if it had not been
altered, and may enforce payment of it according to its original
tenour (200).

(2) In particular the following alterations are material, namely,
any slteration of the date, the sum payable, the time of payment, the
place of payment, and, where a bill has been accepted generally, the
addition of a place of payment without the acceptor’s assent (201).

« Acceptance and Payment for Honour.

86.—(1) Where a bill of exchange has been protested for dishonour
by non-acceptance, or protested for better security (204), and is not
overdue (205), any person, not being a party already liable thereon (206),
may, with the consent of the holder (205), interveno and accept the bill
suprd protest, for the honour of any party liable thereon, or for the
honour of the person for whose account the bill is drawn (206).

(2) A bill may be accepted for honour for part only of the sum for
which it is drawn (206).

(3) An acceptance for honour supra protest in order to be valid
must—

(a) be written on the bill, and indicate that it is an acceptance for

honour (206) :

(b) be signed by the acceptor for honour (206¢.

(4) Where an acceptance for honour does not expressly state for
whose honour it 18 made. it is deemed to be an acceptance for«he honour
of the drawer (206).

(5) Where a bill payable after sight is accepted for homour, its
matarity is calculated from the date of the noting for non-acceptance,
and not from the date of the acceptance for honour (2.)07).

688.—(1) The acceptor for honour of a bill by accepting it engages
that he will, on due presentment, pay the bill according#o the tenor of
his &cceptance, if it is not paid by the drawee, provided it has been
duly presonted for payment, and frotested for non-payment, and that
he receives notice of: these facts (207),

(2) The acceptor for honclr is lmble to the®holder, and to all parties
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.
to the bill subsequent to the "party for whosa honour Jie ehas
accepted (207). ® »

o J

€7.—(T) Wheye a dishonodred bill has been zcoepted for honour
suprd protest, or contains a reference in case of need, it must be pro-
tested for non-payment before it is presented for Jayment to the
acceptor for honour, or referee in case of need (208).

.(2) Where the address of the acceptor for honour is 1n the same
place where the bfll is protested for non-payment, the bill must be
presented to him not later than the day following its maturity; and
where the address of the acceptor for honour is in some place other than
the place where it was protested for non-payment, the bill must be
forwarded not later than the ddy following its maturity for presentment
to him (208).

(3). Delay in presentment or non-presentment is excused by any
circumstance which would excuse delay in presentment for payment or
# non-presentment for payment (208).

(4) When a bill of exchange is dishonoured by the acceptor for

honour it must be protested for non-payment by him (209).

88.—(1) Where a bill has been protested for non-payment, any
person may intervene and pay it suprd protest for the honouf of any
party liable thereon, or for the honour of the person for whose account
the bill is drawn (209).

(2) Where two or more persons offer to pay a bill for the honour of
different parties, the person whose payment will discharge most parties
to the bill shall have the preference (209).

(3) Payment for honour supra protest, in order to operate as such
and not as a mere voluntary payment, must be attested by a notarial
act of honour which may be appended to the protest or form an
extension of it (210).

(4) The notarial act of honour must be founded on a declaration
made by the payer for honour, or his agent in that behalf, declaring his
intention to pay the bill for honour, and for whose honour he pays (210).

(6) Where a bill has®een paid for honour, all parties subsequent to
the party for whose honour it is paid are discharged, but the payer for
honour ig™suBrogated for, and succeeds to both the rights and duties of,
the holder as regards the party for whose honour he pays, and all
parties liable to that party (210, 211).

(6) The payer for honour on paying to the holder the amount of the
bill and the notaria] expenses incidental to its dishonour is entitled to
receive both the bill itself and the protest. If the holder do not on
demand deliver Yhem up he shall be liable to the payer for honour .in
damages (211).

* (7) Where the holder of & bill rMuses %o receive payment sapra
protest he shall lose his right of regourse against any party who wounld
have been discharged by sfich payment (211).
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1]

- Lost Insiruments.

a
68, Where ¢ bill has been lost before it is overdue, the person who
was the holder of i may apply to the drawer to give him 'another bill
of the same tennr, giving security to the drawer if required to indemnify
him against all persons whatever in case the bill alleged to have been
lost shall be foitad again (212).

If the drawer on request ss aforesaid refuses to give such duphcabe
bill, he may be compelled to do so (212).

70. In any action or proceeding upon a bill, the court or a judge
may order that the loms of the instrument shall not be set up, provided
an indemnity be given to the satisfaotion of the court or judge against
the claims of any other person upon tie instrument in question (212,
213).

0

Bill in a Set.

71.—(1) Where 8 bill is drawn in a set, each part of the set being'
numbered, and containing a reference to the other parts, the whole of
the paris constitute one bill (213).

(2) Where the holder of a set indorses two or more parts to different
persons, he is liable on every such part, and every indorser subsequent
to him is liable on the part he has himself indorsed as if the said parts
were separate bills (214, 215).

(3) Where two or more parts of a set are negotiated to different
holders in due course, the holder whose title first accrues is as between
such holders deemed the true owner of the bill; but nothing in this
sub-section shall affect the rights of a person who in due course accepts
or pays the part first presented to him (215).

(4) The acceptance may be written on any part, and it must be
written on one part only (215).

If the drawee accepts more than one part, and such accepted parts
get into the hands of different holders in due course, 'he is liable on
every such part as if it were s separate bill (215).

(6) When the acceptor of a bill drawn ip a set pays it without
requiring the part bearing his accoptance to be delivered up to him, and
that part at maturity is outstanding in the hands of a Ipldsr in due
course, he is liable to the holder thereof (216).

(6) Subject to the preceding rules, where any ome part of a bill
drawn in a set is discharged by payment or otherwise, the whole bill is
discharged (216).

L}

Conflict of Laws.

+72, Where & bill drawn in one country is negotlated accepted, or
payable in another (217), the gights, duties, and liabilities of the'
parties (217) thercto are det.ermmed as follows

(1) The validity of a '0ill as regatds requisites in form is determined
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.
by the law of the place of issue (217), and the valigity» as
regards requisites in form of the supervening econtracts, such
® a8 accgptance, or indorsement, or acceptawmce suprd protest,
determiried by the law of the place where such contract was
made (218).

Provided that— 4

(a) Where a bill is issued out of the United Kingdom it is mot
invalid sby reason only that it 18 not stamped in accordance
with the law of the place of issue (217):

(b) Where a bill, issued out of the United Kingdom, conforms,
as regards requisites in form, to the law of the United
Kingdom, 1t may,efer the purpose of enforcing payment
thercof, be treated as valid as between all persons who
negotiate, hold, or become parties to 1t in the United
Kingdom (217).

(2) Subject to the provisions of this Act, the interpretation of the
drawing, indorsement, acceptance, or acceptance suprd protest
of a bill, 18 determined by the law of the place where such
contract is made (218B).

Provided that where an inland bill is indorsed in a foreign

country the indorsement shall as regards the payer e inter-
preted according to the law of the United Kingdom (219).

(3) The duties of the holder with respect to presentment for
acceptance or payment and the necessity for or sufficiency of a
protest or notice of dishonour, or otherwise, are determined by
the law of the place where the act is done or the bill is
dishonoured (220).

(4) Where a bill is drawn out of but payable in the United Kingdom
and the sum payable is not expressed in the currency of the
Unmited Kingdom, the amount shall, in the absence of some
express stipulation, be calculated according to the rate of
exchange for sight drafts at the place of payment on the day
the bill is payable (221).

(8) Where a bill is drawn 1n one country and is payable 1n another,
the due date thereof is determined according to the law of the
ﬂace where it 18 payable (221).

PART IIL

CHEQUEB ON A BANKEZR.

73. A chequdis a bill of exchange drawn on a banker payable on
Jdemand (222).

Except as otherwise provided in Phis Part, the provisions of this
Act applicable to a bill of exchasge payableq on dbmand apply to a
cheque (223).
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J4. Subject to the provisions of this Act—

1) Whege a cheque is not presented for®payment within a
rensonalle time of its issue,,and the drawer or!the person
on whose account it is drawn had «the ngl’;t at the time of
such presentmentt as between him and the banker to have
the e¢heque paid and suffers actual damage through the
delay, he is discharged to the extent of such damage, that
is to say, to the extent to which such drawer or person is
a creditor of such banker to a larger amount shan he would
have been had such cheque been paid (227).

(2) In determining what is a reasonable time regard shall be had
to the nature of the instrument, the usage of trade and of
bankers, and the facts of tfe particular case (227).

(3) The holder of such cheque as to which such drawer or porson
18 discharged shall be 8 creditor, in lieu of such drawer or

person, of such banker to the extent of such discharge, and ‘

entitled to recover the amount from him (227).

75. The duty and authority of a banker to pay a cheque drawn on
him by his customer are determined by—

(1) Countermand of payment (229):

(2) Notice of the customer’s death (229).

Crossed Cheques.

76.—(1) Where a cheque bears across its face an addition of —

(a) The words ‘‘and company’ or any abbreviation thereof
between two parallel transverse lines, either with or without
the words ‘‘ not negotiable’’; or

(b) Two parallel transverse lines simply, either with or without
the words ‘‘ not negotiable '’ ;

that addition constitutes a crossing, and the cheque is crossed
generally (235).

(2) Where a cheque bears across its face an addition of the name
of a banker, either with or without the wordse‘‘ not negotiable,”’ that

addition constitutes a crossing, and the cheque is crossed specially and
to that banker (236). «“ «

77.—(1) A cheque may be crossed generally or specially by the
drawer (237).

(2) Where a cheque is uncrossed, the holder mny cross it generally
or specially (237).

(3) Where a cheque is crossed generally the holdr may cross it
sperially (237).

(4) Where a cheque is crossed gienerally or specially, the holder may
add the words *‘ ngt negotiable " (237)

(6) Where s, cheque “ iy crosed * specially, the banker to whom
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it is crossed muy again cross 3t specially to another bnnker Jfor
collection (237). o

(6) Whgre an uncrossed cheque, or a cheque crossed gencrally, is
sent to & Bankér dor collgction, he may cross it specxally to himself (238)

78. A crossing authorised by this Act 'is a material part of the
cheque ; it shall not bg lawful for any person to oblitetate or, except as
authorised by this Act, to add to or alter the crossing (236, 237).

L[]

78.—(1) Where®s cheque is crossed specially to more than one banker
except when crossed to an agent for collection being a banker, the
banker on whom it is drawn shall refuse payment thereof (238).

(2) Where the banker on whom a cheque is drawn which is so crossed

nevertheless pays the same, or 3ays a cheque crossed generally otherwise

o than to a banker, or if crossed specially otherwise than to the banker

® to whom it is crossod or his agent for collection being a banker, he is

liable to the true owner of the cheque for any loss he may sustain owing
# o0 the cheque having been so paid (239).

Provided that where a cheque is presented for payment which does
net at the time of presentment appear to be croesed, or to have had a
crossing which has been obliterated, or to have been added to or altered
otherwise than as authorised by this Act, the banker paying the cheque
in good faith and without negligence shall not be responsible or incur
any liability, nor shall the payment be questioned by reason of the
cheque having been crossed, or of the crossing having been obliterated
or having been added to or altered otherwise than as authorised by this
Act, and of payment having been made otherwise than to a banker or
to the banker to whom the cheque is or was crossed, or to his agent for
collection being a banker, as the case may be (239, 240).

80. Where the banker, on whom a crossed cheque is drawn, -in good
faith and without negligence pays it, if crossed generally, to a banker.
and if crossed specially, to the banker to whom it is crossed, or his
agent for collection being a banker, the banker paying the cheque, and,
if the cheque has come into the hands of the payee, the drawer, shall
respectively be entitled (to the same rights and be placed in the same
position as if payment of the cheque had been made to the true owner
thereof (2408

-81. Where a person takes a crossed cheque which bears on it the
words ‘‘ not negotiable,”’ he shall not have and shall not be capable of
giving a8 better title to the cheque than that which the person from
whom he took it had (242).

82, Where a,banker in good faith and without negligence receives
payment for a customer of a cheque crossed generally or specially to
zhimself, and the customer has mno titl; or a defective title thereto, the
banker shall not incur any liability to the true owmer of the cheque
by reason orly of having received such pay.ment (242, 243).



L]
804 NEGOTIABLE INSTRUMENTS.

PART IV.

ProMissory NQTES,

83.—(1) A promissory ngte ir an unconditional prdmise in writing
made by one person to another signed by the maker, engaging to pay,
on demand or at'a fixed or determinable future time, a sum certan in
money, to, or to the order of, a specified person or to bearer (265).

(2) An instrument in the form of a note payable to maker’s ordur
is not a note within the meaning of this section unless and until it is
indorsed by the maker (268).

(3) A note is not invalid by reason only that 1t contains also a
pledge of collateral security with gathority to sell or dispose
thereof (267).

(4) A note which is, or on the face of it purports to be, both made
and payable within the British Islands is an inland note. Any other
note is a foreign note (274).

84. A promissory note is inchoate and incomplete until delivery
thercof to the payee or bearer (269).

85.—(1) A promissory note may be made by two or more makers,
and they may be liable thereon jointly, or jointly and severally
according to its tenour (267, 268)

(2) Where a note runs ‘I promise to pay’’ and is signed by two
or more persons it is deemed to be their joint and several note (268).

86.—(1) Where a note payable on demand has been indorsed, it must
be presented for payment within a reasonable time of the indorsement.
If it be not so presented the indorser is discharged (268).

(2) In determining what 1s a reasonable time, regard shall he had
to the nature of the instrument, the usage of trade, and the facts of
the particular case (269).

(3) Where a note payable on demand is negotiated, it is not deemed
to be overdue, for the purpose of affecting the holder with defects of
title of which he had no notice, by reason that it appears that o reason-
able time for presenting it for payment has elappd since ite issue (260).

$7.—(1) Where a promissory note is in the body of it made payable
at a particnlar place, it must be presented for payment at.kat place
in order to render the maker liable. In any other case, presentment
for payment is not necessary in order to render the maker liable (270).

(2) Presentment for payment is necessary in order to render the
indorser of a note liable (270).

(3) Where a note is 1n the body of it made pnygble at a particular
place, presentment at that place is necessary in ordgr to render an
indOrser liable; but when a place of payment is indicated by way of
memorandum only, presentment of: that place is sufficient to render the ¢
indorser liable, but: a presentment to the maker elsewhere, if sufficient
in other respects, shall alko'uffice (2”0). [
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88. The maker of a promissory note by making it— -
(1) Engages Phat he will pay it according to itsefenour (271);
*(2) B precluded from Jenying to a holdem in due course the
existdhce of the payee and his thsn capacity to indorse (271).
88.—(1) Subject to the provisions in this part aqd, except as by
this section provided,.the provisions of this Act relating to bills of
exchange apply, with the necessary modifications, to promissory
notea (272). .
(2) In applying those provisions the maker of a note shall be deemed
to correspond with the acceptor of a bill, and the first indorser of a
note shall be deemed to correspond with the drawer of an accepted bill
payable to drawer’s order (272m
(3) The following provisions as to bills do not apply to notes;
snamely, provisions relating to—
(a) Presentment for acceptance (273);
(b) Acceptance (273);
{(c) Acceptance supra protest (273);
(d) Bills 1n a set (273).
(4) Where a foreign note 18 dishonoured, protest thereof is
unnecessary (274).

PART V.

SUPPLEMENTARY.

80. A thing 18 deemed to be done in good faith, within the meaning
of this Act, where i1t is in fact done honestly, whether it is done
negligently or not (184).

91.—(1) Where, by this Act, any instrument or writing is required
to be signed by any person, 1t 18 not necessary that he should sign it
with his own hand, but it 18 sufficient if his signature is written thereon
by some other person by or under his authority (80).

(2) In the case of a corporation, where, by this Act, any instrument
or writing is required to be signed, it is sufficient if the instrument or
writing be sealed with tke corporate seal (85).

But nothing in this section shall be construed as requiring the bill
or note ofes=sorporation to be under seal (85).

92. Where, by this Act, the time limited for doing any act or thing
is less than three days, in reckoning time, non-business days are
excluded (163).

‘‘ Non-business days’* for the purposes of this Act mean—

(8) Sunday, Good Friday, Christmas Day.

(b) A baniSholiday under the Bank Holidays Act, 1871, or Acjs
amending it -

(c) A day appointed by Royal tfroclamation as a public fast or
thanksgiving day. -

Any other day 1s a busifess day (141).

N.I. 20
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8J. For the purposes of this Act, where a bill or note is required
to be protested’ within a epecified time or before'some further pro-
ceeding is taken, it i. sufficient that the bill has been noted .or piotest
before the expiration of the specified time or the taking of the pro-
ceeding ; and the formal protest may be extended at any time thereafter
as of the date of the noting (175).

94. Where a dishonoured bill or note is authorised or required to be
protested, and the services of a notary cannot be obtsined at the place
where the bill is dishonoured, any householder or substantial resident
of the place may, in the presence of two witnesses, give a certificate,
signed by them, attesting the dishonour of the bill, and the certificate
shall in all respects operate as if it avere a formal protest of the
bill (177).

The form given in Schedule 1 to this Act may be used with necessary
modifications, and if used shall be sufficient (177).

96. The provisions of this Act as to crossed cheques shall apply to
a warrant for payment of dividend (258).

98. The enactments mentioned in the second schedule to this Act are
hereby repealed as from the commencement of this Act to the extent in
that schtdule mentioned.

Provided that such repeal shall not affect anything done or suffered,
or any right, title, or interest acquired or accrued before the commence-
ment of this Act, or any legal proceeding or remedy in respect of any
such thing, right, title, or interest.

87.—(1) The rules in bankruptcy relating to bills of exchange,
promissory notes, and cheques, shall continue to apply thereto notwith-
standing anything in this Act contained.

(2) The rules of common law including the law merchant, save in so
far as they are inconsistent with the exprees provisions of this Act,
shall centinue to apply to billsa of exchange, promissory notes, and
cheques (52).

(3) Nothing in this Act or in any repeal effected thereby shall
affect— «

(8) The provisions of the Stamp Act, 1870, or Acts amending i, or
any law or enactment for the time being in forcg sglating to
the revenue:

(b) The provisions of the Companies Act, 1862, or Acts amending it,
or any Act relating to joint stock banks or companies:

(c) The provisions of any Act relating to or confirming the privileges
of the Bank of England or the Bank of Irdland respectively :

(d) The validity of any usage relating to dividend Jrarrants, or the

' indorsements thereof (258).

98. Nothing in this Act or in &ny repeal effected thereby shall extend’
or restrict, or in'any way alter qr afect, the law and practice in
Scotland in regard to suthmary diligence. ¢
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9. Where any Act or documentt refers to any enactment repegled
by this Act, the Ac® or document shall be construed, angd shall operafe
as if it reitred to the correspopding provisions of tbls Ak,

180. In any judicial *proceeding in Scotland any fact relating to a
bill of exchange, bank cheque, or promissory note, which is relevant to
any question of lisbiljty thereon, may be proved by barole evidence:
Provided that this enactment shall not in any way affect the existing
law and practice whereby the party who 1s, according to the tenour of
any bill of exchange, bank cheque, or promissory note, debtor to the
holder 1n the amount thereof, may be required, as a condition of
obtaining a sist of diligence, or suspension of a charge, or threatened
charge, to make such consignatyon, or to find such caution, as the court
or judge before whom the cause is depending may require.

» This section shall not apply to any case where the bill of exchange,
bank cheque, or promissory note has undergone the sesennial pre-

) scription.

SCHEDULES.

FIRST SCHEDULE.

Form of protest which may be used when the services of a notary
cannot be obtained (given amfe, p. 177).

SECOND SCHEDULE.

ENACTMENTS REPFALED.

(See p. 52.)
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INDEX

AOCBPTANOR, ¢
definition and requisites, 85
time for, 87
general and qualified, 88
conditionsl, 89
partial, 89
focal, 89
gualified as to time, 89
by some only of drawees, 89
examples of, 90, 91

AcosPTANCE FOoR Horour SorRa
T,
meaning of, 304
when possible, 204
time for, 205
by whom, 205
with whose consent, 306
for whose honour, 206
for what amount, 206
forta of, 206
liability of acceptor, 207
tov;grds whom liability incurred,
7
oonditions to complete right to sue
acceptor, 208
proat&st for dishonour by acceptor,

AOCEPTOR,
who is, 56, 76
position of drawee before accept-
ance, 101
Hability of, 102
estoppels of, 102

Aocommopariorn Brii, 118, 114
AccommopaTioNn ParTy, 118, 114
AocooNT ParmR, 250

Aor or HoNoUor. See Notarial Act
of Homnour.

AorioN,

meaning of, 186
Acrs. Bee Table of Statutes.
ApMYMISTRATOB. See Personal Repre-

. gentative,
Aagnwr,
position of, in signing bills of
ambiguous sighature |} . 84 ]
AuLoxag, 119

ALTERATION,
discharge~of bill by, 200—202

AMBIGUITY, .
admisstbility® of extrinsic evidence
to explain, 69
1o signature of agent, 84

ANTECEDENT DEBT OR LIARILITY,
@88 consideration to support bill, 115
suing on, 128, 137

ArPROVED CHEQUE, 253

ASBIGNABILITY,
of choses 1n action, 2 et seq.

ASsUMED NAME,
liabihity for signature in, 81

AUTHORITY OF PamrTIES, 77
Avar, 106

Baoxing, 76, 100
Bane HoLiDay, 141, 146

Bang Norx,
negotiabic by usage, 19
example of, 20
In substance promisgory note on
demand, 20

BANEER,

has general lien, 32

meaning of, 232

liability to customer, 225, 226

determination of authority, 229

protection in cases of forged or
unsasuthorised 1indorsement, 230

protectibn 1n cases of crossed
cheques, 240, 242 et seq.

BaNEERs' Drarrs, 2552955

BANKRUPT,
definition of, 140
BANERUPTCY,
reduction of interest in, 110
indorsemenéby trustee in, 128
BEARER, P
mesning of, 72—76
Berrer SECURITY,
protest for, 179
BeTTIYG AND LoOANS,
provision ag to infants, 191
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B v Ser,

meaning of, 213

congtitut%one bill, 218

example“of, 214, .

indorger liable on each pfirt, 314

priority as between holders in due
course, 415

only one part to be acoepted, 215

acceptor must get delivery, 216

payment of one pgrt diecharge of
all, 216

B or ExonangE,
negotiability of, 14, 15
examples of. Bee Table of

Bzamples. [
variants of. 8ee Table opposite
p. 75.

BiLL oF LaDING, 48, 44

BuLs or ExcHARGE AoTs, 62. And
see Table of Statutes.

Brus oF ExcHaNek PROCEDURE,
in County Caurt, 107

BLANK,
in instruments, 92 et seq., 1385
indorgement in, 120 et seq.

Boxa Fioe,
in  connection with negotiable
instruments generally, 29—33
in connection with bills, 184

Bonbs,
negotiabihity of, 30
BriTisE ISLANDS,
meaning of, 169

Busingss Day,
meaning of, 141

CANGELLATION,
discharge of bill by, 199

CAPACITY OF PARTIESB,
generally, T7 -
in{ants e

corporations and companies, 78, 79
CasE oF Neep, 97
CrrrrFep CHBQUE, 251

CEHEQUES,

negotiability of, 14% 15

use of, 222

definition of,, 290 .

applicability of provisions as to
ills, 224

not intended to be accepted, 224

form of, 228

liabiliy of banker, 285, 228

308

CuBqQurs—oontinued.
stamp on, 224 "
must be presented within resson-

able time, 297
determination of
banRer, 229
banker protecied 1y case of forged
or unauthorised indorsement,
differences between cheques and
other bills, 231
crossed cheques.
Cheques.
rertified, 251

Cxose IN AoTiON,
negotiable instrument is, 1
assignability of, at common law, 2
assignability of, in equity, ¢
assignability of, by statute, 6
assignability of, under Law Mer-
chant, 7

CHosE IN PossSESSION,
negotiable instrument is, 8

CeBISTMAS DAY, 141, 145, 146

C1BoULAE NoOTE, .
negotiable by usage, 19
example of, 23

authority  of

See Crossed

COLLATRRAL SECURITY,
note contaimng pledge of, 23, 867

CoLLROTION,
indorsement of bill for, 121
misappropnsation by indorsee for,
122

crossing to banker for, 287
crossing by collecting banker, 287
protection of collecting banker, 242

CoLONIAL. BONDS,
when negotiable, 20
example of, 34

CoMPANY,
capacity to contract by bill, 78,
79, 85
execution of bills by, 85

COMPLETE AND REGULAR,
as condition of transfer free from
equities, 26
a8 condition of hoiding in due
course. 183, 183

CONDITIONAL,
order, b4, 68
wcoeptance, 89
indorsement, 123
paymext,, 128
promise, 265, 267 _
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foNgricr or Laws,
how arises, 216
w8 to form > 217
as to stamping, 948
ag to interprewation, 218
88 to duties of holder, 220
calculation ofc‘oreign currency, 221
a8 to determination of date, 221
proof of foreign law, 221

‘CONSIDERATION,

necessary to transfer free from
equities, 25, 27

necessary to bind party to ball, 112

differences between bills and other
contracts, 112

presumption of, 112

absence of, will not affect holder
for value, 113

bolder for value need not himself
have given, 118

accommodation parties, 114

accommodation bill, 114

what 18, 115

distinction between
void, 116

bolder with lien, 117

suing on, during pendency of bill,
127. See also Value.

CONBIGNMENT,
bill drawp sgainst, 44

illegal and

CONSTRUCTION,
of Act 1in relation to previous
decisions, 52

CONTENPORANBOUS ORAL AGREREMENT,
92

CONTINGENCY,
instrument payable on, is not bill,
68

CONRTRIBUTION,

between parties to bills, 99, 100
Cory,

indorsement on, 119

protest on, 178
COBPORATION,

capacity to coniract by, 78, 85

execution of bills by, 85
Co-Surerins,

parties to bill as, 99, 100
COUNTRROLAIM,
« included in action, 185

Couwry Counr, '}
action in, 107

L3
Crunrr, Lwrrer oF. Sen Cetter of '

Credit.

INDEX.

Crossep CHEQUES,

object of crotsing, 284

ﬁj"m] and special cressing, 284
nstitufion and form ‘of genera}
crossmg, 285

constitution and form of special
crossing, 236

crossing, taaterial part of cheque,
236

crossing by dgawer, 237 .

cmssing by holder, 237

crosstng by banker to collecting
banker, 237

crossing by collecting banker, 238

&rossing by banker to agent, 338

effect of crossing, 238

crossing must be apparent, 239

protection of drawer and his
banker, 240

effect of crossing '‘not negoti-
able ', 242

protectwn of banker receiving pay-
ment, 242
crossing '‘ account payee ',
certified cheques, 261
uncrossing, 237
CBOWN,
laches not imputable to, 186
Cusrexcy Notes,
are legal tender, 15

CusToM OF TRADE.

CUBTOMER,
meaning of, 243, 244

250

See Usage.

DamMaces,
measure of, for dishonour, 106
are hqmdnted, 107
as to interest, 108
as to noting and protest, 108
as to b charges, 108
as to re-exchange, 108
o 88 to bills dishonoured abroad, 109
* reduction of interest il
liability of banker to .customer,
225, 236

DaTe,
insertion if tonvenient, 56
but not necegsary, 56
may be av?;,):' post, or Sunday, 56
from when mterpet runs when bill
undated, 66
of wceptance and indorsement, 56,

msertmn of, by holder, 97
matity or due date, 145 et seq.
conflict of laws, 291
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Day, Business, 148
Dus OF Gmcn, 145 221

Dnngmmss, * .
when negotiable, 20
exampie of, 23

Deer,
effect of bill on, 127, 187

Dhravnt Summsons,e
for damages for dishonour. 107

DrreoT 1IN TrrLE,
mesning of, 34, 184
notice of, 184

DEFENCE, PEBSONAL,
meamng of, 84, 1686

DEraAY,
in relation (o presentment for
payment, 158
in relation to netioe of disbonour,
165
in relation to protest for dishonour,
178

DBLIVERABLE StaTR, 35

DRBLIVERY,

condltwns of transfer by, in nego-
tiable instruments, 25 et seq.

necessary to lmbl.hty of party to
bill, 91

definition of, 91

when effectual, 91, 92

special provision as to drawee, 98

transfer by, 110, 111

necessity for, in case of note, 269

Duuaxp, Ox,
meaning of, 65

DxsTroYED B,
protest in case of, 178
action on, 212

DerexTioNn ofF Bin,
by drawee, 148
protest™MPcase of, 189

DereeminasLe Forure Tius, 66

Di1rYGBNCE.
in relation to duties of holder, 186

D180OHARGE,
by payment in due course, 193—196
by acceptor bxommg holder 196
by renuncmt 197199
by cancellation, 199, 200
by alteration, 200—209
distinction between discharge of

bill and discharge of peyties, 202

statute of limitations, 202,

311

D1sHONOUR,
by non-acceptance, 142
consequences of, @43
by qualified #Rceptance, 144
by non-payment, 156
equences of, 158. See also
Damages, Nojice of Dishonour.
Drsaonourep BiLr,
negotiation of, 124

DivIDEND WARRANTS,
examples of, 255—258
negotiable by usage, 258
nature of, 258—263
crossings on, 258
under National Debt (Conversion)
Act, 1888...262

DocuMENT o TITLE,
transfer of, 44

Dgarr,
meaning of, 55
DRAWEE,
meaning of, 55
must be designated with reason-
able certainty, 60
where not mentioned, 60 *
may be joint but not alternative
or successive, 61
where same person gs drawer, 62
where fictitious person, 62
where person not having capacity
to contract, 62
position of, before aceeptance, 101
DrRAwWER IN CAsR oF NEED, 98

DRAWER,
meaning of, §5, 76
who may be. See Capacity of
Parties.
how becomes. See Signature,
Delivery.
position of. See Parties.
liability of. See Liabdity of
Parties.
DuE Date. See Date.
DUPLICATE,

of lost hll, 212

Duries or HOLDER,
statement of, 136
not imposed in all cases, 136
may be cxcused, 136
watver of, 136
not imposed on Crown, 136
consequences of laches upon con-
v gsideration, 137. See also Pre-
sentment fog Acceptance, Pre-
seriment for Paymenf, Notice
of Dishonour, {‘rouat.

\
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sT INpDia CoMpany’s Bonps,

ned’otiabllity. of, 14
EQUITABLR ASJIGNMENT,

of chose in sction 4 et seq.
EQuiTABLR CHOEE IN AcTiom, 2

Equrries, FRRE,FROM,

conditions of transfer, 25—338
‘* EQuities ', NaTure orF, 34, 86
RsToPPERL,

definition of, 40

negotiability by, 40—42

of acceptor, 102

of drawer, 104

of indorser, 108

of maker of note, 371

EvenT,
specified, 66
contingent, 67
Evipencn,.
of usage or custom, 17—19
of contemporaneous oral
ment, 92
‘EXCHANGE,
rate &f, may be fixed in bill, 64
rafe of, conflict of laws, 221.
also Re-exchange.
EXCHEQUER BILLS,
negotiable by usage, 19
example of, 20
ExEcuTIioN,
bill taken in, 129
of duplicate by order of court, 212
Execuror,
indorsement by, 128, 129

ExTeR¥NpING PROTEST, 172

agree-

See

Fast Day, PoBurc, 141, 146

FiorrTiovs PERSON,
as drawee, 63
a8 payee, T9—-74
Feu Name,
effect of signature in, 82
effect of signature of, 82

FORCE AND FEAE,
defect in title, 184

FoRrrRIGN Biir,
meaning of, 169
Cxamples of, 170, 171
stamp duty on, 169 ’
duty to protest, 169 et seq.
conflict of laws. ‘See Cpnfict of
Laws.

INDEX.

FormiaN Bownps, 20
example of, ¢4

Fopmm CURRENOY, L,
calculation of, 189, 221

Foretan Law. See Conflict of
Laws,

ForriN Noltes, 274

FoRGED INDORSEMENT,
protection of Banker against, 280
in case of crossed cheque, 240, 242

FoRGED S10NATURR,
effect of, 87, 80 -
¢gnnot be ratified, 37, 80, 190
a8 agemnst holder 1n due course,

190

-

ForuMs.

Fravup,
signature obtained by, 35
as defect in title, 35, 184
Fuoxnerion,
of hlls, 49
of cheques. 222

Forure Time, 66

See Table of Examples.

GAMING AoTs, 191
GENERAL ACCEPTANCE, 88
GrviNng Time.
as discharge of parties, 100
Goop FaTa,
a8 condition of tramsfer tree from
equities, 29—33
as condition of holding in due
course, 184
Goop Fripay, 141, 145
GRACE, 145

GUARANTOR, GUARANTEE,
parties to(bills as, 99 et seq.

HisTorY or Binrs, 50 el seq.
HOLDER, &
definition of, 130
requisites of, 130
possessor not necessarily holder,

131
holder not necessarily owner, 131
holder not ecessarily lawful
holder, 181

unlawful holder diftinguished from
wrongful possessor, 181
rights and powers,
statement of, 182
¢  to refain possession, 132
to present fof acceptance, 132
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HOLDRR—conttnued

nghts and powers Ycontsnued
$p presgnt for payment, 132
to note or pratest, 133 v
to sue, 133
to negotiate, 134
to nsert additional matter 135
to diecharge, 136 *

dutaes,

* statement of, 18

to present for acceptance 137
et seq

to present for payment, 145 et
seq

to give potice of dishonour, V57
et seq

to note or protest for dishonour,
169 et seq

for value, 118, 189
in due course See Holder sn Due
Course

HoLpEr 18 DuE COURSE,

dehvery presumed 1 favour of,
92, 98

of wnchoate instrument, 94

of bill wrongly dated, 97

acwogtor's eatoppels m favour of,
1

drawer’s estoppels 1n favour of,, 104

mdorser’s estoppels in favour of,
1056

hability of * backer ' to, 105

position 1n case of overdue hill, 124

position 1n case of dishonoured
hll, 126

holder with defective title may
give good title to, 134

omssion of notice of dishonour by
ngg acceptance not to prejudice,
1

omiseion of protest by pnor holder,
rule as to, 179 »
defimtion and requisites of, 180 et

seq.
whethés*MBYee can be, 181
presumption as to, 185
nights and powers of, 186
dutres of, 189
transmussion of rights of, 187
compared with h%ldcr for value,
189
in case of ungpthorised or forged
signature, 1&
m case of aignature a nulhty, 190
prog:)sxons of Act collected, 187—
1

in connection with Gamng Acts,
191

313

HoLpes 1N DUk CouBse—conld. »

1 connection with, Moneylenders
Acts, 191 »

m connection® with Betting and
Loe,ps (Infants) Acts, 191

renunciation by prior holder wll
not affect, 198 »

non apparent matensal alteration
will not affect, 200

position as between holders of
dafferent parts of bill, 216

position as agmnst acceptor of
more than one part of hll, 215

position as against payer of one of
several parts of bill, 218

maker of note's estoppels 1n
favour of, 271

Hovuipay, Bangk, 141, 146

Hoxour See Notarstal Act of
Honour, Acceptance for Honour,
Payment for Homour

Houe,
reasonable, 140, 147

ILiBeAL CONSIDERATION,
disfinction  between 1llegal and
void consideration, 116
aa defect 1in nll, 185

IMMEDIATE PARTIRS, 93

InoHOATE AND INOCOMPLETE INSTRUT
MENTS,
suthonty to fill in or complete, 93

INDEMNITY,
m respect of lost hill, 219, 213

INDORSBEE,
inciuded 1n holder, 130
wrongly designated or misspelt
120

INDORSEMENT,
definition of, 76
when bill negotiable by, 118
meamng of, 119
what will constitute, 119
in blank, special, 120
restnctive, 121
conditional, 123
indorsement back, 126
transfer without indorsement, 1%
of bill apart from debt, 128
tby trustee in bankruptcy, 126
not by legatee, 129
by pemsonal representative, 129
by one of several e}ecntors, 180

! \
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I¥DORBBMENT—continued.
apfarently not by sheriff, 130
conflict of llws 218
quasi-, ‘ backing ', 76, 105

INDORSEB, .
who is, 76
quasi-, 76, 10%
who may be.

Parties.
how becomes. See
Delypery.
position of.
liability of.
Parties.

See Capacity of
Signature,

See Parties.
See Liability of

INPANT,
capacity to contract by bill, 77
betting and loans, 78, 191

{NLAND BiLL,
definition of, 169
examples of, as compared with
foreign, 170, 171

INcaND Note,
definition of, 274

INSTALMENTS,
bill payable by, 64

INTEREST,

may be included in bill, 64

what rate implied, 64

from when runs, 64

from when recoverable in action,
108

until when recoverable in action,
107

may be included in specially in-
dorsed writ, 107

reduction of, 109

INTERVENTION FOB HONOUR. See
Acceptance for Honour, Pay-
ment for Honour.

1.0.U.'s, 45, 46

1ssUER,
definition of, 97

JOINT DRAWRRS, AND MAXERS,
drawees may be joint but not
several, 61, 267
makers may be joint and several,
61, 267

LacHRs, 186, 187 *

Larmer Unomstaisry,
evidence admissible to ex‘phm 68

INDEX.

Law MERCHANT,
meaning of, €
asslgnabxhty of ehos* in action
¢ under, 7
transfer®under, 127
rules of, ssved 52

LEeaaoy,
of hlls, 129
LBTTRR OF CREDIT, .

what is, 101 *
not negotiable, 101

LEX MERCATORIA. See
chant.

L&BILITY oF PARTIES,
general position, 99
quasi-suretyship, 100
acceptor,
position of drawee before accept-
ance, 101
liability of acceptor, 102
acceptor’s estoppels, 103
drawer,
liability of drawer, 103
qualifieation of hnbxhty, 104
drawer’'s estoppels, 104
indorser,
hability of indorser, 104
quslification of liability, 106
indorser’s estoppels, 105
uasi-indorsement, 106
maker of note,
liabihity and estoppels of, 271
damages. See Damages.

Lien,
of banker, 32
holder with, 117

LIMITATIONS,
statute of, 203, 270
LoANSs,
infants, J91
Lo8T INSTRUMENTS,
before bill overdue, 212,

action on, 212
protest 1n case of, 178

Law Mer-

Maxer oF Norm, .
corresponde gith scceptor of bill,
264, 273
liability and esto) epal
may be liable se l.llyuwellu
jointly, 287
Mazx,
signature may be by, 79

MARKED Cnmu;, 251
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MEASURE OF Dunon See Damages.

Mm(ommat OoF Assocn’nou

power to tontgact by bill conferved
by, 7 hd
MERROANTILE CusTOoM oOR UsAGE, 17
et seq. .
MISSPELLING
®f payee’s or indogsee’s name, 120
Money,
meamng of, in definition of biil, 63
MONBYLENDERS,
reduction of interest, 109 LY

re-opening transaction, 115
negotiation by, to holder in due
course, 191

Mo¥TH,
meaning of, 146

NAME,
trade or aseumed, 81
firm, 82

NEeeDp, Cask or, 97

NEGL1GENCE,
in relation to good’faith, 30, 184
of banker paying crossed cheque,
289, 240
of bapker receiving payment of
crossed cheque, 242

NEGOTIABLE,
note on use of term, 46 et geq.

NEBGOTIABILITY,

meaning of, 1 et seq.

distinguished from aseignability, 9

distinguished from transferability
by delivery, 11

by statute, 14

by usage, 15 et seq
Usage.

by estc S or quasi-, 40 et seq.

semi-, 43 et seq.

NEGOTIABLE INSTRUMENT,
obligation under, contractual, 1
we is legal chose in action, 1
is chose in possesgjon, 2
definition of,
current deﬁn'tiona, 10 et seq.
suggested definition, 12
what instruments are negotiable,
by statute, 14
by usage, 16 ef seq.
Usage.
examples of, 19 ¢t seq.

See salso

See also,
L
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NEGOTIABLE INSTRUMENT—cOntidy, #
conditions of trangfer free from
equities, -
deliverable Siate, 25
complete and regular, 26
for value, 37
bona fide, 29 et &egq.

NEGOTIATION,

meeaning of, 118

how bill negotiated, 118

what will constitute indorsement,
119

indorsement an blank, special in-
dorsement, 120

restrictive indorsement, 121

conditional indorsement, 123

continuation of negotiability, 123

of overdue bill, 123

of dishonoured bill, 124

re-18sue of bill, 125

transfer without indorsement, 125

transfer by assignment, 127

effect of mll wupon liability for
which given, 127

transfer by operation of law, 128

right to negotiate, 134

right distinguished from power to
negotiate, 134

right distinguished from power to
sue, 134

distinguished from transfer, 134

NoT NEGOTIABLE,
as crossing on cheque, 236
on cheque may be only additional
to crossing, 242
effect of, 2492

Non-Businses Day, 141
Nown rsT Faorom, 87, 180
Nox-ex18TING PERSON. 72

NoTakiaL, Act oF HoNoUR,
n acceptance for honour, 208
mn payment far honour, 210

Notary Poruic, 171

Nore. 8ee Bank Nole,
Note, Promsssory Note.

NOTICE,
of defect in title, 184

NoT1ice or DIBHONOUR,
a8 o rule necessary, 157
rethﬁimments as to, 158
e person to give,

for whose bemefit notice enures,
139 »

manner of giving, 160

Circular
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ROTIQR OF DIsHONOUR—continued. ©
mquxrement a8 to—continued.
example oI, 161
construction lib%ral, 161
to whom jo be given, 161
time for giving, 162 et seq.
delay in givingg, 166
when excused, 166
consequences of not giving, 168

NoOTIGR OF QUALIFIRD ACCHPTANOE,
144

Norine,
meaning of, 172
sufficient without protest, 172

NOVATION,
distinguished from assignment; 4

ON DEMAND,
mesmng of, 66

OPEBATION OF Liaw,
transfer by, 128

Orar EVIDENCE,

to suspend operation of bill, 92
ORDER}

meanmng of, 58

unoondxtxoual 58 et seq.

in writing, 60

‘“ to the order of ", 67

OVERDUE,
acceptance or indorsement of bill,
66

negotiation of bill, 123
when bill is overdue, 124
when note 1s overdue, 269

PARTIAL AOCEPTANCR,

what is, 89

effect of, 144
PasTicurar FUND

bill payable out of 59
PARTIRS,

who are, 76. And see Drawer,
Aoceptor, Indorser.

who may be, 77. And see
Capacity, Infant, Corporation,
Company.

how person becomes, 79 et seq.
And see Signature, Delivery.

immediate and remote, 92

sposition of, in relation to each

other, 99 .
« liabilities of. See Lsability of
Parties. .

. s

Parrmes Liassre, 36—30

INDEX.

ParTNER, 83 .
PanTs oF 8gr, 213

Pabent U NOERTAINTY,
evidence inadmissible to explain,
€9, 70

Payzz,
must be deslgnated with reason-
able certainty, 69 .

in blank, 70 *

when designated by description, 70

holder of office, 70

may be drawer or drawee, 71

an be joint or alternative, 71
ay be fictitious or non-existing,

order of, 71

may be bearer, 72

wrongly designated or name mis-
spelt, 130

PayMenT,

on demand, meaning of, 65

at fixed or determinable
time, meaning of, 66

alternative time of, 67

of debt by bill, effect of, 127

discharge of bill by, 196 et seq.

presumption of, after twenty years,
208

future

presentment for. Bee Present-

ment for Payment.
Paymenr Supra  ProTmST

Hoxovs,

meaning of, 208

when may be made, 209

who may make, 209

for mghoee bonour may be made,

FOR

wh;)'r!e several offers of peyment,

notarial necessary, 310

basis of notarial act, 210

effect of, 410

duty of holder, 211 &=

consequences of refusal to accept,
211

Paruent I¥ Dus Coursk, 193 &t seq.
PER PrOCURATION, SI1GNATURE, 82
PrR8ON, M
what included in
meaning of, in geﬁmtmn of bill,
when used of drawee, 60—62
when used of payee, 88—70
specified, 68
fictiticgs, 62
non-existing, J1
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PBR3ONAL DEFENOR,
meaning of, 84, 18§

PaBsotiAL JEPRESRNTATIVES,
indorsement bY,e128 -

Prace,
of drawing,
bill not invalid by eomission of,
56

e but useful to spgcify, 56
how shown when necessary to
ascertain, 57
of payment,
bill not 1mvahd by omiesion of,

56
qualification of acceptance ‘)y
specification of, 89
of presentment for acceptance, 142
of presentmeni for payment, 150
of protest, 179
PLeEDGE,
position of holder with hen, 117

note may contain pledge of col-
lateral sccurity, 267

Possrssion,
not invanably necessary to
delivery, 91

not equivalent to holding, 131

wrongful, distinguished from un-
lawful holding, 131

right of holder to, 182

PosT,
presentment
through, 140
presentment for payment through,
1560
potice of dishonour through, 162

for acceptance

PosT OFFICE ORDER,
not negotiable, 16

PosT-DATING, 56

PRESENTATION,
payabl equals ** on demand "',
T el

PRESENTMENT FOR ACCEPTANCE,
right of holder to make,
ider’s option, 132
advantages of, 187
duty of holder to make,
88 s rule unnecessary to present,
137 'Y
when necessary to present, 188
what is due presentment, 189
when presentment excused, 141
dishonour by non-nc?ptance.q
142

817

FOR AOCHPTANUR—cOnt,
duty of holder to make—contifued.
time allowed dravge, 143
consequenced» of dishonour on
presentment, 143
quaiified acceptamce on present-
ment, 144
compared with p;‘esentmem for
payment, 154

PRESENTMENT FOR PATMENT,
right of holder to make,
holder's option, 132
advantages of, 152
duty of holder to make,
as a rule necetsary, 145
what is due pregentment, 145
day for, 146
hour for, 147
person to, 148
place of, 148
to whom, 149
manner of, 160
delay in, 150
when excused, 161
compsared with presentment
acceptance, 154 ’
cox{gequences of npon-presentment,
4
dishonour on, 166
conaequences of dishonour on, 156

for

PRINCIPAL AND AGENT. See Agent.

PrincIPAL AND BumeTY. Sec Surely-
ship.

PROOURATION,
signature per procuration, 62

PropvocTiOoN,
of bill on demand of payment, 150

ProMise,
meaning of, 366, 267

Prouissory NoOTE,
whether negotiable by usage »r
statute, 14
compared with bills, 264
definition and form, 265
exsmple of, 2656
must be for at least £5...266
analysis of defimtion, 266
stamp on, 266
msay oontain 1;)ledga of collateral
security, 26’
mesning of promise, 266, 267
omakers may be lisble severally as
well as jointly, 267 )
if pay}ble to otder, inchoate until
indorshd,
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ProMIs8oRY NOTE—condsnued.
Cneacesity for delivery, 269
special ruleg whem note payable
on deman
special rules as to presentment for
payment, 270
ha;]l ity and estoppels of maker,
application of provisions of bills
to, 272
. definition of inland and foreign
note, 274

Proresr,
right to, 188, 176
duty tq, 169 et seq.
distinction between inland and
foreign bills, 169
examples of foreign and inland
bills, 170, 171
mesaning of, 171
where unnecesaary, 172
where necessary, 179
reguirements of,
tune for, 174
place of, 175
form of, 176
exwmples of, 177
stamp on, 176
delay in, 178
when excused, 178
consequences of omisgion to, 178
for better secutity, 179

QUALIFIED ACCEPTANCR,
meaning of, 88. And see Accept-
ance.
consequences of, 144

Quasi-INDORSEMENT, 76, 105, 106
Quasi-SurerysHp, 100

RATE oF EXCRANGE,
may be expressed in bill, 64
in calculation of foreign currency,
221

RATIFICATION,
of forged or unauthorised eigna-
ture, 38, 80

REABONABLE,
dihgence, 141, 151, 161. 165, 166
hour, 140, 147
’time, 94, 95, 147, 162, 228, 269

Re-EX0OHANGE,
meaning of, 109
when recoversble,»109
conflict of laws, 241 L

INDEX.

REFEREE IN CASE oF NEv, 97
Re-Issoe, 125 ¢

REUOTE PARTIES, 92

Ranownon,
discharge of bill by, 197

RAEPRESENTAT{VRE  CHARACTER  OR
CaraciTy,
signature or indorsement in, §8,
128

REQUISTTES,

of bill, 58 et seq.

of cheque, 228

of note, 266 et seq.
ResTtrIcTIVE INDORSEMENT, 12]

REVOCATION,
by party before delivery, 91

Sans RRCOURS,
addition of, by drewer or indorser,
104

SATIBFACTION,
of bill by other than cash, 198

Sonrp,
compared with share warrants and
certificates, 16
negotiable by usage, 19
example of, 22
SgounITy,
for money, 16
protest for better, 179
transfer of, apart from bill, 198

SEMI-NRGOTIABILITY, 43
Spr, BuL IN. See Bill in Set.

SET-OFF,
included in ** action
SBARE CEBRTIFICATE,
not negothuble, 16
compared with share warrant and
scrip, 16 aius
SHARE WARBANT,
compared with share certificate and
scrip, 16
negotmble by usage, 10
example of, 21

S1aHT,
at, meaning of
after, mesning of¥ 67

SIGNATURE,
necessary to liability, 79
o may be by mark, ete., 79
need nBt {q by party himself, 80

" 186
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S16KATORE—continued,
forged or unauthoriged, 37, 38, 80,
190

in tradesd asgumed name, 81

in name of firm? 82 .

authority of partner, 82

per procuration, 82

by agents and represantatives, 88,
128

gnbiguous signature by agedt, 84
by corporations, 8%

SI1GNED,
meaning of, by drawer or maker,

8PROIAL INDORSEMENT, 120 s

SproiaLLY INDOBSED WRIT,
what may be included in. 107

SPROIFIED PERRON, 69

Brame,
on bills, 57
on foreign bills, 169
on protest, 176
on bills issued abroad, 218
on cheques, 224
on notes, 366

. SraTUTE, NRGOTIARILITY BY, 14
STATUTE oF LiMITATIONS, 202, 270
STRANGER TO BILL, 76

SrRIKING OUT INDORSEMENT, 1956

SuM CRRTAIN,
discrepancy between words and
figures, 56
meaning of, in bill or note, 64
may include interest, payment
by instalments, aod payment
according to rate of exchange,
64

may be in foreign curpency, 64
BSunDAY, 56, 141, 146, 148

Suera ProTEST. See Acceptance for
" Honour Supra Protest, Puyment
for Honour Supre Protest.

@ URETYSHIP,

quasi-, of parties t.a bill, 100

THRD -A0couNT,$206

TinE,
' determinable  future time ',
mesning of, 66. See &yo undere
Reasonable.

816

Ty TEE OBDER OF, 67

TRADR,
trading company, mWning of, 79
signature in t?hde name, 61
trading partnership, 82

TRANSFER OF BiLL,

by delivery of bill payable to
bearer, 110

without indorsement of bill requir-
ing indorsement, 125

by assignment, 127

‘“under the law merchant *’, 127

by negotiation, 127

by operation of law, 128

negotiation  distinguished  from
transfer by sesignment, 134

TRANSFER OF NEGOTIABLE INBTRU-
MENT,
conditions of transfer free from
eqmbes,
deliverable state, 25
complete and regular, 26
for value, 27
bong fide, 29 et seq.

TRANSFER OF SECURITY, A
apart from bill, 193

TREASURY Brrr,
negotiable by usage, 20
example of, 28

Uurera Viees, 78, 86
UNAUTHORISED SIGNATURE, 80

UNCONDITIONAL ORDER OR I'ROMISE,
58 et seq., 267

UNCONBCIONABLE OR CATCHING BAR-
GAINS, 115

Unrrep KineboM,
meaning of, 217

UBAGE,
negotiability of instrument by,

requisites stated, 15

compatibility of terms, 16

must not be inconsistent with
negotiability, 16

compatibility of function, 16

whether necesssrily for money,
16

mercantile recognition, 17
usage is question of fact, 17 4
o ussge must be of actual treat-
ment, 17
need not be ®f particular instru-
e;)geﬂt, 18



820

INDEX.
Dsaor—oontinued. VaLos—continued.
“negotiability of  instrument by— holder for, 148, 189
continyad. holder mthout 189. See also
no distinction letween English o Consideration. = ¢.
and foreign instrument, 18 .
but must be usage of: English VaLuz RECEIVED, 67
market, 18 VoIb CONSIDERATION,
proof unnebessary, once judici- distinguished from illegal, 116
ally recognised,
examples of instruments negoti- WAIVER, v

able by usage, 19 et seq.

VALUE,
definition of, 116
ab condition of transfer free from
equities, 27
as element in bona fides, 31
received, effect of words, 57

of holder's dutles generally, 136
of presentment for payment, 153
of notice of dishonour, 167
distinguished from admissiom, 167
wirsour Recousnse. Bee
Recours.

WRITTEN, WRITING,
what included in, 60

Sans
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